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SECURITIES AND EXCHANGE COMMISSION  
Washington, D.C. 20549  

SCHEDULE 13D  

Under the Securities Exchange Act of 1934  

Software Spectrum, Inc.  

(Name of Issuer)  
 

Common Stock, par value $0.01 per share  

(Title of Class of Securities)  
 

833960107  

(CUSIP Number of Class of Securities)  
 

 

(Name, Address and Telephone Number of Person  
Authorized to Receive Notices and Communications)  

May 1, 2002  

(Date of Event which Requires  
Filing of this Schedule)  

If the filing person has previously filed a statement on Schedule 13G to report the acquisition which is the subject of this Schedule 13D, and is 
filing this schedule because of ss. 240.13d-1(e), 240.13d-1(f) or 240.13d-1(g), check the following: [ ]  

Neil J. Eckstein                                        John D'Alimonte, Esq. 
Vice President                                          Willkie Farr & Gallagher  
Level 3 Communications, Inc.                            787 Seventh Avenue 
1025 Eldorado Boulevard                                 New York, NY  10019 
Broomfield, CO  80021                                   (212) 728-8000 
(720) 888-1000 
--------------------------------------------------- -----------------------------  



NOTE: Schedules filed in paper format shall include a signed original and five copies of the schedule, including all exhibits. See Rule 240.13d-
7 for other parties to whom copies are to be sent.  

* The remainder of this cover page shall be filled out for a reporting person's initial filing on this form with respect to the subject class of 
securities, and for any subsequent amendment containing information which would alter disclosures provided in a prior cover page.  

The information required on the remainder of this cover page shall not be deemed to be "filed" for the purpose of Section 18 of the Securities 
Exchange Act of 1934 ("Act") or otherwise subject to the liabilities of that section of the Act but shall be subject to all other provisions of the 
Act (however, see the Notes).  



SCHEDULE 13D  

 

---------------------                                          -----------------  
CUSIP No.   833960107                                          Page 2 of 9 Pages  
---------------------                                          -----------------  
 
----------- --------------------------------------- -----------------------------  
    1       NAME OF REPORT PERSON 
            S.S. OR I.R.S. IDENTIFICATION NO. OF AB OVE PERSON 
 
            Eldorado Acquisition Three, Inc. 
----------- --------------------------------------- -----------------------------  
    2       CHECK THE APPROPRIATE BOX IF A MEMBER O F A GROUP             (a) [ ]  
                                                                         (b) [X]  
 
----------- --------------------------------------- -----------------------------  
    3       SEC USE ONLY 
 
----------- --------------------------------------- -----------------------------  
    4       SOURCE OF FUNDS (see instructions) 
 
            WC 
----------- --------------------------------------- -----------------------------  
    5       CHECK BOX IF DISCLOSURE OF LEGAL PROCEE DING IS REQUIRED PURSUANT 
            TO ITEMS 2(d) or 2(e)                                            [ ]  
 
----------- --------------------------------------- -----------------------------  
    6       CITIZENSHIP OR PLACE OF ORGANIZATION 
 
            Delaware 
--------------------- --------- ------------------- -----------------------------  
                         7      SOLE VOTING POWER 
 
                                0 
                      --------- ------------------- -----------------------------  
NUMBER OF                8      SHARED VOTING POWER  
SHARES 
BENEFICIALLY                    962,656 
OWNED BY              --------- ------------------- -----------------------------  
EACH                     9      SOLE DISPOSITIVE PO WER 
REPORTING 
PERSON WITH                     0 
                      --------- ------------------- -----------------------------  
                         10     SHARED DISPOSITIVE POWER 
 
                                0 
----------- --------------------------------------- -----------------------------  
    11      AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH PERSON 
 
            962,656 (See Item 5) 
----------- --------------------------------------- -----------------------------  
    12      CHECK BOX IF THE AGGREGATE AMOUNT IN RO W (11) EXCLUDES 
            CERTAIN SHARES*                                                  [ ]  
 
----------- --------------------------------------- -----------------------------  
    13      PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11) 
 
            30.4% 
----------- --------------------------------------- -----------------------------  
    14      TYPE OF REPORTING PERSON* 
 
            CO 
----------- --------------------------------------- -----------------------------  
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---------------------                                          -----------------  
CUSIP No.   833960107                                          Page 3 of 9 Pages  
---------------------                                          -----------------  
 
----------- --------------------------------------- -----------------------------  
    1       NAME OF REPORT PERSON 
            S.S. OR I.R.S. IDENTIFICATION NO. OF AB OVE PERSON 
 
            Eldorado Marketing, Inc. 
----------- --------------------------------------- -----------------------------  
    2       CHECK THE APPROPRIATE BOX IF A MEMBER O F A GROUP             (a) [ ]  
                                                                         (b) [X]  
 
----------- --------------------------------------- -----------------------------  
    3       SEC USE ONLY 
 
----------- --------------------------------------- -----------------------------  
    4       SOURCE OF FUNDS (see instructions) 
 
            WC 
----------- --------------------------------------- -----------------------------  
    5       CHECK BOX IF DISCLOSURE OF LEGAL PROCEE DING IS REQUIRED PURSUANT 
            TO ITEMS 2(d) or 2(e)                                            [ ]  
 
----------- --------------------------------------- -----------------------------  
    6       CITIZENSHIP OR PLACE OF ORGANIZATION 
 
            Delaware 
--------------------- --------- ------------------- -----------------------------  
                         7      SOLE VOTING POWER 
 
                                0 
                      --------- ------------------- -----------------------------  
NUMBER OF                8      SHARED VOTING POWER  
SHARES 
BENEFICIALLY                    962,656 
OWNED BY              --------- ------------------- -----------------------------  
EACH                     9      SOLE DISPOSITIVE PO WER 
REPORTING 
PERSON WITH                     0 
                      --------- ------------------- -----------------------------  
                         10     SHARED DISPOSITIVE POWER 
 
                                0 
----------- --------------------------------------- -----------------------------  
    11      AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH PERSON 
 
            962,656 (See Item 5) 
----------- --------------------------------------- -----------------------------  
    12      CHECK BOX IF THE AGGREGATE AMOUNT IN RO W (11) EXCLUDES 
            CERTAIN SHARES*                                                  [ ]  
 
----------- --------------------------------------- -----------------------------  
    13      PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11) 
 
            30.4% 
----------- --------------------------------------- -----------------------------  
    14      TYPE OF REPORTING PERSON* 
 
            CO 
----------- --------------------------------------- -----------------------------  
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---------------------                                          -----------------  
CUSIP No.   833960107                                          Page 4 of 9 Pages  
---------------------                                          -----------------  
 
----------- --------------------------------------- -----------------------------  
    1       NAME OF REPORT PERSON 
            S.S. OR I.R.S. IDENTIFICATION NO. OF AB OVE PERSON 
 
            Level 3 Communications, Inc. 
----------- --------------------------------------- -----------------------------  
    2       CHECK THE APPROPRIATE BOX IF A MEMBER O F A GROUP             (a) [ ]  
                                                                         (b) [X]  
 
----------- --------------------------------------- -----------------------------  
    3       SEC USE ONLY 
 
----------- --------------------------------------- -----------------------------  
    4       SOURCE OF FUNDS (see instructions) 
 
            WC 
----------- --------------------------------------- -----------------------------  
    5       CHECK BOX IF DISCLOSURE OF LEGAL PROCEE DING IS REQUIRED PURSUANT 
            TO ITEMS 2(d) or 2(e)                                            [ ]  
 
----------- --------------------------------------- -----------------------------  
    6       CITIZENSHIP OR PLACE OF ORGANIZATION 
 
            Delaware 
--------------------- --------- ------------------- -----------------------------  
                         7      SOLE VOTING POWER 
 
                                0 
                      --------- ------------------- -----------------------------  
NUMBER OF                8      SHARED VOTING POWER  
SHARES 
BENEFICIALLY                    962,656 
OWNED BY              --------- ------------------- -----------------------------  
EACH                     9      SOLE DISPOSITIVE PO WER 
REPORTING 
PERSON WITH                     0 
                      --------- ------------------- -----------------------------  
                         10     SHARED DISPOSITIVE POWER 
 
                                0 
----------- --------------------------------------- -----------------------------  
    11      AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH PERSON 
 
            962,656 (See Item 5) 
----------- --------------------------------------- -----------------------------  
    12      CHECK BOX IF THE AGGREGATE AMOUNT IN RO W (11) EXCLUDES 
            CERTAIN SHARES*                                                  [ ]  
 
----------- --------------------------------------- -----------------------------  
    13      PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11) 
 
            30.4% 
----------- --------------------------------------- -----------------------------  
    14      TYPE OF REPORTING PERSON* 
 
            CO 
----------- --------------------------------------- -----------------------------  



Item 1. Security and Issuer.  

This statement on Schedule 13D relates to the Common Stock, par value $0.01 per share (the "Common Stock"), of Software Spectrum, Inc., a 
Texas corporation (the "Company"). The address of the principal executive offices of the Company is 2140 Merritt Drive, Garland, TX 75041.  

Item 2. Identity and Background.  

(a) This report is filed by Level 3 Communications, Inc, a Delaware corporation ("Parent"), Eldorado Marketing, Inc., a Delaware corporation 
("Eldorado Marketing"), and Eldorado Acquisition Three, Inc., a Delaware corporation ("Merger Sub" and, together with Parent and Eldorado 
Marketing, the "Reporting Persons"). Merger Sub is a direct, wholly-owned subsidiary of Eldorado Marketing, and Eldorado Marketing is a 
direct, wholly-owned subsidiary of Parent. The name and principal occupation of each director and executive officer of Parent, Eldorado 
Marketing and Merger Sub are set forth on Schedule I hereto.  

(b) The address of the principal business and principal office of each of the Reporting Persons, and the business address of each director and 
executive officer listed on Schedule I hereto is 1025 Eldorado Blvd., Broomfield, CO 80021.  

(c) The principal business of Parent is engaging in the communications, information services and coal mining businesses through ownership of 
operating subsidiaries and substantial equity positions in public companies. The principal business of Eldorado Marketing is engaging, through 
a wholly owned subsidiary, in the software reselling business. Merger Sub was formed solely to effect the Merger (as defined below) and has 
not engaged in any operations.  

(d) During the last five years, none of the Reporting Persons nor, to the knowledge of the Reporting Persons, any of their directors or executive 
officers listed on Schedule I hereto have been convicted in a criminal proceeding (excluding traffic violations or similar misdemeanors).  

(e) During the last five years, none of the Reporting Persons nor, to the knowledge of the Reporting Persons, any directors or executive officers 
listed on Schedule I hereto have been a party to a civil proceeding of a judicial or administrative body of competent jurisdiction and as a result 
of such proceeding was or is subject to a judgment, decree or final order enjoining future violations of, or prohibiting or mandating activities 
subject to, federal or state securities laws of finding any violation with respect to such laws.  

(f) Each of the directors and executive officers listed in Schedule I hereto is a citizen of the United States of America.  

Item 3. Source and Amount of Funds or Other Consideration.  

The Reporting Persons may be deemed to have acquired beneficial ownership of 962,656 shares of Common Stock (such shares, the "Subject 
Shares") as a result of the execution and delivery of a Voting Agreement dated as of May 1, 2002 (the "Voting Agreement") by and among 
Parent, Merger Sub, the Company, Judy C. Odom, the chief executive officer and a director of the Company ("JO") and Private Capital 
Management, L.P., a Delaware limited partnership ("PCM," and together with JO, the "Shareholders"), a copy of which is attached as Exhibit 1 
to this Schedule 13D and which is incorporated herein by reference. As described in  
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Item 6 below, subject to the terms and conditions contained in the Merger  
Agreement (as defined below), Merger Sub and the Company will effect the Merger (as defined below) and, in connection therewith, each 
share of Common Stock will be converted into the right to receive $37.00 in cash. The aggregate consideration payable by Merger Sub in 
connection with the Merger is approximately $122,000,000, net of option proceeds and the Company's current cash position. All of such 
consideration will be provided from working capital of Parent and its subsidiaries.  

Item 4. Purpose of Transaction.  

As described in Item 6 below or as set forth in the Merger Agreement (a copy of which is filed as Exhibit 2 hereto), the Reporting Persons have 
entered into the Voting Agreement for the purpose of effecting the Merger. Except as described in Item 6 below or as set forth in the Merger 
Agreement, none of the Reporting Persons nor, to the knowledge of the Reporting Persons, any person listed in Schedule I hereto, has any 
plans or proposals which relate to or would result in: (a) the acquisition by any person of additional securities of the Company, or the 
disposition of securities of the Company; (b) an extraordinary corporate transaction, such as a merger, reorganization or liquidation, involving 
the Company or any of its subsidiaries; (c) a sale or transfer of a material amount of assets of the Company or any of its subsidiaries; (d) any 
change in the present Board of Directors or management of the Company, including any plans or proposals to change the number or term of 
directors or to fill any existing vacancies on the board; (e) any material change in the present capitalization or dividend policy of the Company; 
(f) any other material change in the Company's business or corporate structure; (g) changes in the Company's charter, By-Laws or instruments 
corresponding thereto or other actions which may impede the acquisition of control of the Company by any person; (h) causing a class of 
securities of the Company to be delisted from a national securities exchange or to cease to be authorized to be quoted in an inter-dealer 
quotation system of a registered national securities association; (i) a class of equity securities of the Company becoming eligible for termination 
of registration pursuant to Section 12(g)(4) of the Exchange Act; or (j) any action similar to any of those enumerated above.  

Item 5. Interest in Securities of the Issuer.  

(a) As of May 1, 2002, as a result of the execution and delivery of the Voting Agreement, the Reporting Persons may be deemed to beneficially 
own the Subject Shares, which represent approximately 30.4% of the outstanding shares of Common Stock, based on 3,170,912 shares of 
Common Stock outstanding as of such date, as represented by the Company to the Reporting Persons.  

(b) Each of the Reporting Persons has shared voting power with respect to the Subject Shares. The Reporting Persons do not have power to 
direct the disposition of the Subject Shares. If the Merger is consummated, Parent and Eldorado Marketing will acquire sole voting and 
dispositive power with respect to all outstanding shares of the surviving corporation.  

(c) Except as set forth above, no transactions in the Common Stock were effected during the last sixty days by the Reporting Persons or, to the 
knowledge of the Reporting Persons, by any of the persons set forth on Schedule I hereto.  

(d) Not applicable.  

(e) Not applicable.  
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Item 6. Contracts, Arrangements, Understandings or  
Relationships With Respect to Securities of the Issuer.  

On May 1, 2002, Parent, Merger Sub and the Company entered into an Agreement and Plan of Merger (the "Merger Agreement"), pursuant to 
which, subject to the terms and conditions therein, Merger Sub will merge with and into the Company (the "Merger") and the Company will be 
the surviving corporation and thereby will become a direct wholly owned subsidiary of Eldorado Marketing. In connection with the Merger, 
holders of Common Stock will receive $37.00 per share in cash for each share held. The Second Restated Articles of Incorporation of the 
Company as in effect immediately before the effective time of the Merger will be the Articles of Incorporation of the surviving corporation 
until thereafter amended. The by-laws of Merger Sub as in effect immediately prior to the effective time will become the by-laws of the 
surviving corporation until thereafter amended. The board of directors of Merger Sub immediately prior to the effective time of the Merger will 
be the directors of the surviving corporation. Upon consummation of the Merger, all of the equity securities of the Company will be owned 
directly by Eldorado Marketing and indirectly by Parent, and the Company will no longer be a reporting company under Section 12 of the 
Exchange Act, nor will any of its equity securities trade in any public market. Following the Merger, Parent plans to merge Corpsoft, Inc., a 
wholly owned subsidiary of Parent, with the surviving corporation. The foregoing summary of the Merger Agreement is qualified in its entirety 
by reference to the Merger Agreement, a copy of which is filed as Exhibit 2 hereto and incorporated herein by reference.  

In connection with the Merger Agreement, Parent, Merger Sub, and the Shareholders entered into the Voting Agreement. Under the terms of 
the Voting Agreement, the Shareholders have agreed to vote their shares of Common Stock (a) in favor of approval of the Merger and the 
Merger Agreement (as amended from time to time), (b) against (i) any Takeover Proposal (as defined in the Merger Agreement), (ii) any 
proposal for action or agreement that would result in a breach of any covenant, representation or warranty or any other obligation or agreement 
of the Company under the Merger Agreement or which is reasonably likely to result in any of the conditions to the Parent's and Merger Sub's 
obligations under the Merger Agreement not being fulfilled, (iii) any change in the directors of the Company, (iv) any change in the present 
capitalization of the Company, (v) any amendment to the Company's Second Restated Articles of Incorporation or the Second Amended and 
Restated By-Laws, (vi) any other material change in the Company's corporate structure or business, or (vii) any other action which could 
reasonably be expected to impede, interfere with, delay, postpone or materially adversely affect the transactions contemplated by the Merger 
Agreement or the likelihood of such transactions being consummated and (c) in favor of any other matter necessary for consummation of the 
transactions contemplated by the Merger Agreement which is considered at any such meeting of shareholders or in such consent, and in 
connection therewith to execute any documents which are necessary or appropriate in order to effectuate the foregoing. Each of the 
Shareholders also granted a proxy in favor of Parent and Merger Sub for the purpose of voting such Shareholder's shares of Common Stock in 
connection with the matters described in the preceding sentence. Based on the 3,170,912 shares of Common Stock outstanding on May 1, 2002, 
as represented by the Company in the Merger Agreement, the Subject Shares in the aggregate represent approximately 30.4% of the 
outstanding shares of Common Stock. As a result of the Voting Agreement, the Reporting Persons may be deemed to beneficially own the 
Subject Shares.  
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Except as referred to herein, to the knowledge of the Reporting Persons, there are no contracts, arrangements, understandings or relationships 
among the persons named in Item 2 or between such persons and any other person with respect to any securities of the Company.  

Item 7. Material to be Filed as Exhibits.  

1. Voting Agreement, dated May 1, 2002, by and among Parent, Merger Sub and the Shareholders.  

2. Agreement and Plan of Merger Agreement, dated as of May 1, 2002, by and among the Company, Parent and Merger Sub.  

3. Joint Filing Agreement, dated as of May 8, 2002, by and between the Reporting Persons.  
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SIGNATURES  

After reasonable inquiry and to the best of our knowledge and belief, the undersigned certify that the information set forth in this statement is 
true, complete and correct.  

 

Dated: May 9, 2002                      LEVEL 3 COMMUNICATIONS, INC. 
 
                                        By: /s/ Neil J. Eckstein 
                                            ------------------------------ 
                                            Name:   Neil J. Eckstein 
                                            Title:  Vice President 
 
 
                                        ELDORADO MARKETING, INC. 
 
                                        By: /s/ Neil J. Eckstein 
                                            ------------------------------ 
                                            Name:   Neil J. Eckstein 
                                            Title:  Vice President 
 
 
                                        ELDORADO ACQUISITION THREE, INC. 
 
                                        By: /s/ Neil J. Eckstein 
                                            ------------------------------ 
                                            Name:   Neil J. Eckstein 
                                            Title:  Vice President 



SCHEDULE I  

EXECUTIVE OFFICERS AND DIRECTORS OF PARENT  
 

 

------------------------- ------------------------- -----------------------------  
            Name                       Present Prin cipal Occupation 
------------------------- ------------------------- -----------------------------  
Walter Scott, Jr.         Chairman of the Board of Directors of Parent 
------------------------- ------------------------- -----------------------------  
James Q. Crowe            Chief Executive Officer o f Parent (and Director) 
------------------------- ------------------------- -----------------------------  
Kevin J. O'Hara           President, Chief Operatin g Officer of Parent 
                          (and Director) 
------------------------- ------------------------- -----------------------------  
R. Douglas Bradbury       Executive Vice President of Parent (and Director) 
------------------------- ------------------------- -----------------------------  
Charles C. Miller, III    Executive Vice President of Parent (and Director) 
------------------------- ------------------------- -----------------------------  
Sureel A. Choksi          Group Vice President and Chief Financial Officer of 
                          Parent 
------------------------- ------------------------- -----------------------------  
Thomas C. Stortz          Group Vice President, Gen eral Counsel and Secretary of  
                          Parent 
------------------------- ------------------------- -----------------------------  
John F. Waters, Jr.       Group Vice President and Chief Technology Officer of 
                          Parent 
------------------------- ------------------------- -----------------------------  
Colin V. K. Williams      Private Investor (Directo r) 
------------------------- ------------------------- -----------------------------  
Mogens C. Bay             Chief Executive Officer o f Valmont Industries, Inc. 
                          (Director) 
------------------------- ------------------------- -----------------------------  
William L. Grewcock       Private Investor (Directo r) 
------------------------- ------------------------- -----------------------------  
Richard R. Jaros          Private Investor (Directo r) 
------------------------- ------------------------- -----------------------------  
Robert E. Julian          Private Investor (Directo r) 
------------------------- ------------------------- -----------------------------  
David C. McCourt          Chief Executive Officer o f RCN (Director) 
------------------------- ------------------------- -----------------------------  
Kenneth E. Stinson        Chief Executive Officer o f Peter Kiewit Sons', Inc. 
                          (Director) 
------------------------- ------------------------- -----------------------------  
Michael B. Yanney         President and Chief Execu tive Officer of America First  
                          Companies, L.L.C. (Direct or) 
------------------------- ------------------------- -----------------------------  



EXECUTIVE OFFICERS AND DIRECTORS OF ELDORADO MARKETING  
 

 
EXECUTIVE OFFICERS AND DIRECTORS OF MERGER SUB  

 

 
S-2  

------------------------- ------------------------- -----------------------------  
            Name                       Present Prin cipal Occupation 
------------------------- ------------------------- -----------------------------  
R. Douglas Bradbury       President of Eldorado Mar keting 
------------------------- ------------------------- -----------------------------  
Sureel A. Choksi          Group Vice President and Chief Financial Officer of 
                          Eldorado Marketing 
------------------------- ------------------------- -----------------------------  
Thomas C. Stortz          Group Vice President and Secretary of Eldorado 
                          Marketing 
------------------------- ------------------------- -----------------------------  
Robert M. Yates           Vice President, Assistant  Secretary of Eldorado 
                          Marketing (and Director) 
------------------------- ------------------------- -----------------------------  
Neil J. Eckstein          Vice President and Assist ant Secretary of Eldorado 
                          Marketing (and Director) 
------------------------- ------------------------- -----------------------------  

------------------------- ------------------------- -----------------------------  
            Name                       Present Prin cipal Occupation 
------------------------- ------------------------- -----------------------------  
R. Douglas Bradbury       President of Merger Sub 
------------------------- ------------------------- -----------------------------  
Sureel A. Choksi          Group Vice President and Chief Financial Officer of 
                          Merger Sub 
------------------------- ------------------------- -----------------------------  
Thomas C. Stortz          Group Vice President and Secretary of Merger Sub 
------------------------- ------------------------- -----------------------------  
Robert M. Yates           Vice President, Assistant  Secretary of Merger Sub 
                          (and Director) 
------------------------- ------------------------- -----------------------------  
Neil J. Eckstein          Vice President and Assist ant Secretary of Merger Sub 
                          (and Director) 
------------------------- ------------------------- -----------------------------  



EXHIBIT 1  

VOTING AGREEMENT  

VOTING AGREEMENT, dated as of May 1, 2002 (the "Agreement"), by and among Level 3 Communications, Inc., a Delaware corporation 
("Parent"), Eldorado Acquisition Three, Inc., a Delaware corporation and an indirect wholly owned subsidiary of Parent ("Purchaser"), 
Software Spectrum, Inc., a Texas corporation (the "Company"), Private Capital Management, L.P., a Delaware limited partnership ("PCM") 
and Judy C. Odom, an individual ("JO" and, together with PCM, the "Shareholders").  

W I T N E S S E T H:  

WHEREAS, contemporaneously with the execution and delivery of this Agreement, Parent, Purchaser and the Company are entering into an 
Agreement and Plan of Merger, dated as of the date hereof (the "Merger Agreement"), which provides for, upon the terms and subject to the 
conditions set forth therein, the merger of Purchaser with and into the Company (the "Merger");  

WHEREAS, as of the date hereof, each Shareholder owns (beneficially and of record) or has dispositive and voting control with respect to the 
number of shares of the Company's common stock, par value $.01 per share (the "Company Common Stock"), set forth opposite such 
Shareholder's name on Schedule I hereto (all such shares so owned or from time to time controlled and which may hereafter be acquired or 
from time to time controlled by such Shareholder prior to the termination of this Agreement, whether upon the exercise of options or by means 
of purchase, dividend, distribution or otherwise, being referred to herein as such Shareholder's "Shares");  

WHEREAS, as a condition to their willingness to enter into the Merger Agreement, Parent and Purchaser have required that the Shareholders 
enter into this Agreement; and  

WHEREAS, in order to induce Parent and Purchaser to enter into the Merger Agreement, the Shareholders are willing to enter into this 
Agreement.  

NOW, THEREFORE, in consideration of the foregoing premises and for other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the parties hereto, intending to be legally bound, agree as follows:  

ARTICLE I.  

TRANSFER AND VOTING OF SHARES; AND  
OTHER COVENANTS OF THE SHAREHOLDERS  

Section 1.1. Voting of Shares. From the date hereof until the occurrence of a Termination Event (as defined in Section 4.2) (the "Term"), at any 
meeting of the shareholders of the Company, however called, and in any action by consent of the shareholders of the Company,  



each Shareholder shall vote (or cause to be voted) its Shares (a) in favor of approval of the Merger and the Merger Agreement (as amended 
from time to time),  
(b) against (i) any Takeover Proposal (as defined in the Merger Agreement), (ii) any proposal for action or agreement that would result in a 
breach of any covenant, representation or warranty or any other obligation or agreement of the Company under the Merger Agreement or which 
is reasonably likely to result in any of the conditions to the Parent's and Purchaser's obligations under the Merger Agreement not being 
fulfilled, (iii) any change in the directors of the Company, (iv) any change in the present capitalization of the Company, (v) any amendment to 
the Company's Second Restated Articles of Incorporation or the Second Amended and Restated By-Laws, (vi) any other material change in the 
Company's corporate structure or business, or (vii) any other action which could reasonably be expected to impede, interfere with, delay, 
postpone or materially adversely affect the transactions contemplated by the Merger Agreement or the likelihood of such transactions being 
consummated and (c) in favor of any other matter necessary for consummation of the transactions contemplated by the Merger Agreement 
which is considered at any such meeting of shareholders or in such consent, and in connection therewith to execute any documents which are 
necessary or appropriate in order to effectuate the foregoing, including the ability of Purchaser or its nominees to vote such Shares directly.  

Section 1.2. No Inconsistent Arrangements. Except as contemplated by this Agreement and the Merger Agreement, and, with respect to PCM, 
except to the extent PCM's dispositive and voting power over its Shares is revoked after the date hereof by the ultimate beneficial owner of 
such Shares, each Shareholder shall not during the Term (a) transfer (which term shall include, without limitation, any sale, assignment, gift, 
pledge, hypothecation or other disposition), or consent to any transfer of, any or all of such Shareholder's Shares or any interest therein, or 
create or permit to exist any Encumbrance (as defined below) on such Shares, (b) enter into any contract, option or other agreement or 
understanding with respect to any transfer of any or all of such shares or any interest therein, (c) grant any proxy, power-of-attorney or other 
authorization in or with respect to such Shares, (d) deposit such Shares into a voting trust or enter into a voting agreement or arrangement with 
respect to such Shares, or (e) take any other action that would in any way restrict, limit or interfere with the performance of its obligations 
hereunder or the transactions contemplated hereby or by the Merger Agreement. Notwithstanding the foregoing, in the case of an individual 
Shareholder, such Shareholder may transfer any or all of its Shares to a charitable trust or foundation; provided, however, that in any such case, 
prior to and as a condition to the effectiveness of such transfer, each Person to which any of such Shares or any interest in any of such Shares is 
or may be transferred shall have executed and delivered to Parent and Purchaser a counterpart to this Agreement pursuant to which such Person 
shall be bound by all of the terms and provisions of this Agreement.  

Section 1.3. Proxy. Each Shareholder hereby revokes any and all prior proxies or powers of attorney in respect of any of such Shareholder's 
Shares and constitutes and appoints Purchaser and Parent, or any nominee of Purchaser and Parent, with full power of substitution and 
resubstitution, at any time during the Term, as its true and lawful attorney and proxy (its "Proxy"), for and in its name, place and stead, to 
demand that the Secretary of the Company call a special meeting of the shareholders of the Company for the purpose of considering any matter 
referred to in Section 1.1 and to vote each of such Shares as its Proxy, as provided in Section 1.1, at every annual, special, adjourned or 
postponed meeting of the shareholders of the Company, including the right to sign its name (as shareholder) to any consent, certificate or other 
document  
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relating to the Company that Texas law may permit. Each Shareholder represents and warrants that (a) it has not granted power of attorney to 
any other Person with respect to the Shares and (b) any proxies heretofore given in respect of the Shares are not irrevocable, and that any such 
proxies have been revoked.  

THE FOREGOING PROXY AND POWER OF ATTORNEY ARE IRREVOCABLE AND COUPLED WITH AN INTEREST 
THROUGHOUT THE TERM, PROVIDED THAT PCM MAY REVOKE SUCH PROXY AND POWER SOLELY TO THE EXTENT THAT 
ONE OR MORE ULTIMATE BENEFICIAL HOLDERS OF PCM'S SHARES REVOKES PCM'S AUTHORITY WITH RESPECT TO 
SUCH SHARES.  

Section 1.4. Disclosure. Each Shareholder hereby authorizes Parent, Purchaser and the Company to publish and disclose in any Form 8-K, 
Schedule 13D and the Proxy Statement (including all documents and schedules filed with the Commission), its identity and ownership of the 
Company Common Stock and the nature of its commitments, arrangements and understandings under this Agreement. Parent and Purchaser 
shall permit each Shareholder to disclose the terms of this Agreement in such Shareholder's Schedule 13D with respect to the Shares.  

Section 1.5. Waiver of Appraisal Rights. Each Shareholder hereby waives with respect to its Shares any rights of appraisal or rights to dissent 
from the Merger.  

Section 1.6. Spousal Consent. If a Shareholder is or may be subject to the community property laws of any state or other jurisdiction, such 
Shareholder shall use its reasonable best efforts to cause his/her spouse to execute an acknowledgment and consent consenting to and agreeing 
to the transactions contemplated by this Agreement. Such consent shall survive until the occurrence of a Termination Event.  

Section 1.7. Stop Transfer. Prior to a Termination Event, each Shareholder shall not request that the Company register, and the Company shall 
not register, the transfer (book-entry or otherwise) of any certificate or uncertificated interest representing any of such Shareholder's Shares, 
unless such transfer is made in compliance with this Agreement.  

Section 1.8. No Solicitation.  

(a) During the Term, each Shareholder shall not, and it shall cause its subsidiaries, officers, directors, employees, counsel, investment bankers, 
financial advisers, accountants, other representatives and agents (collectively, the "Representatives") not to, (i) solicit, initiate, or encourage, 
directly or indirectly (including by way of furnishing information), or take any other action to facilitate, any inquiries or the making of any 
proposal which constitutes, or may reasonably be expected to lead to, any Takeover Proposal, (ii) participate in any discussions or negotiations 
regarding any Takeover Proposal or (iii) enter into any agreement with respect to any Takeover Proposal. Upon execution of this Agreement, 
each Shareholder shall, and it shall cause its Representatives to, immediately cease any existing activities, discussions or negotiations with any 
parties conducted heretofore with respect to any of the foregoing.  

-3-  



(b) Each Shareholder shall promptly advise Parent orally and in writing of any request for information, proposal, discussion, negotiation or 
inquiry received by such Shareholder after the date of this Agreement, and each Shareholder shall promptly (but in any event within one 
Business Day) communicate to Parent the material terms and conditions of any such proposal, discussion, negotiation or inquiry which it may 
receive (and will promptly provide to Parent copies of any written materials received by it in connection with such proposal, discussion, 
negotiation or inquiry) and the identity of the Person making such proposal or inquiry or engaging in such discussion or negotiation. 
Notwithstanding any provision of this  
Section 1.8 to the contrary, if any Shareholder or any of its Representatives is a member of the Board of Directors of the Company (the "Board 
of Directors"), such member of the Board of Directors may take actions in such capacity.  

ARTICLE II.  

REPRESENTATIONS AND WARRANTIES OF THE SHAREHOLDERS  

Each Shareholder hereby represents and warrants to Parent and Purchaser as follows:  

Section 2.1. Due Authorization, etc. Such Shareholder has all requisite power and authority to execute, deliver and perform this Agreement, to 
appoint Purchaser and Parent as its Proxy and to consummate the transactions contemplated hereby. The execution, delivery and performance 
of this Agreement, the appointment of Purchaser and Parent as such Shareholder's Proxy and the consummation of the transactions 
contemplated hereby have been duly authorized by all necessary action on the part of such Shareholder. This Agreement has been duly 
executed and delivered by or on behalf of such Shareholder and constitutes a legal, valid and binding obligation of such Shareholder, 
enforceable against such Shareholder in accordance with its terms, except as enforcement may be limited by bankruptcy, insolvency, fraudulent 
transfer, reorganization, moratorium or other similar laws of general applicability relating to or affecting the rights of creditors and to general 
principles of equity and except that the availability of equitable remedies, including specific performance, is subject to the discretion of the 
court before which any proceeding for such remedy may be brought. There is no beneficiary or holder of a voting trust certificate or other 
interest of any trust of which such Shareholder is trustee whose consent is required for the execution and delivery of this Agreement or the 
consummation by such Shareholder of the transactions contemplated hereby.  

Section 2.2. No Conflicts; Required Filings and Consents.  

(a) The execution and delivery of this Agreement by such Shareholder does not, and the performance of this Agreement by such Shareholder 
will not, (i) contravene, conflict with or violate any law applicable to such Shareholder or by which such Shareholder or any of such 
Shareholder's properties is bound or affected or (ii) result in any breach of or constitute a default (or an event that with notice or lapse of time 
or both would become a default) under, or give to others any rights of termination, acceleration or cancellation of, or result in the creation of a 
lien or encumbrance on any assets of such Shareholder, including, without limitation, such Shareholder's Shares, pursuant to, any  
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note, bond, mortgage, indenture, contract, agreement, lease, license, permit, franchise or other instrument or obligation to which such 
Shareholder is a party or by which such Shareholder or any of such Shareholder's assets is bound or affected, except for any such breaches, 
defaults or other occurrences that would not prevent or delay the performance by such Shareholder of such Shareholder's obligations under this 
Agreement.  

(b) The execution and delivery of this Agreement by such Shareholder does not, and the performance of this Agreement by such Shareholder 
will not, require any consent, approval, authorization or permit of, or filing with or notification to, any governmental or regulatory authority, 
domestic or foreign, except where the failure to obtain such consents, approvals, authorizations or permits, or to make such filings or 
notifications, would not prevent or delay the performance by such Shareholder of such Shareholder's obligations under this Agreement.  

Section 2.3. Title to Shares. JO is the sole record and beneficial owner of her Shares, free and clear of any pledge, lien, security interest, 
mortgage, charge, claim, equity, option, proxy, voting restriction, voting trust or agreement, understanding, arrangement, right of first refusal, 
limitation on disposition, adverse claim of ownership or use or encumbrance of any kind ("Encumbrances"), other than restrictions imposed by 
the securities laws or pursuant to this Agreement and the Merger Agreement, or has voting and dispositive control with respect to its Shares. 
PCM has voting and dispositive control with respect to its Shares, which control may be revoked at any time by the ultimate beneficial owner 
of such Shares.  

Section 2.4. No Finder's Fees. No broker, investment banker, financial advisor or other person is entitled to any broker's, finder's, financial 
advisor's or other similar fee or commission from the Company, Parent, or any of their respective Subsidiaries, in connection with the 
transactions contemplated hereby based upon arrangements made by or on behalf of such Shareholder. Such Shareholder, on behalf of itself 
and its affiliates, hereby acknowledges that it is not entitled to receive any broker's, finder's, financial advisor's or other similar fee or 
commission from the Company, Parent, or any of their respective Subsidiaries in connection with the transactions contemplated hereby or by 
the Merger Agreement.  

Section 2.5. Reliance by Parent and Purchaser. Shareholder understands and acknowledges that Parent and Purchaser are entering into the 
Merger Agreement in reliance upon Shareholder's execution and delivery of this Agreement.  

ARTICLE III.  

REPRESENTATIONS AND WARRANTIES OF  
PARENT AND PURCHASER  

Parent and Purchaser hereby, jointly and severally, represent and warrant to the Shareholders as follows:  

Section 3.1. Due Organization, Authorization, etc. Purchaser and Parent are duly organized, validly existing and in good standing under the 
laws of their jurisdiction of incorporation. Purchaser and Parent have all requisite corporate power and authority to execute  
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and deliver this Agreement and to consummate the transactions contemplated hereby. The execution and delivery of this Agreement and the 
consummation of the transactions contemplated hereby by each of Purchaser and Parent have been duly authorized by all necessary corporate 
action on the part of Purchaser and Parent, respectively. This Agreement has been duly executed and delivered by each of Purchaser and Parent 
and constitutes a legal, valid and binding obligation of each of Purchaser and Parent, enforceable against Purchaser and Parent in accordance 
with its terms, except as enforcement may be limited by bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium or other 
similar laws of general applicability relating to or affecting the rights of creditors and to general principles of equity and except that the 
availability of equitable remedies, including specific performance, is subject to the discretion of the court before which any proceeding for such 
remedy may be brought.  

Section 3.2. No Conflicts; Required Filings and Consents.  

(a) The execution and delivery of this Agreement by each of Parent and Purchaser does not, and the performance of this Agreement by Parent 
and Purchaser will not, (i) contravene, conflict with or violate any law applicable to Parent or Purchaser or by which Parent or Purchaser or any 
of their respective properties is bound or affected or (ii) result in any breach of or constitute a default (or an event that with notice or lapse of 
time or both would become a default) under, or give to others any rights of termination, acceleration or cancellation of, or result in the creation 
of a lien or encumbrance on any assets of Parent or Purchaser, pursuant to, any note, bond, mortgage, indenture, contract, agreement, lease, 
license, permit, franchise or other instrument or obligation to which Parent or Purchaser is a party or by which Parent or Purchaser or any of 
their respective assets is bound or affected, except for any such breaches, defaults or other occurrences that would not prevent or delay the 
performance by Parent or Purchaser of their respective obligations under this Agreement.  

(b) The execution and delivery of this Agreement by Parent and Purchaser does not, and the performance of this Agreement by Parent and 
Purchaser will not, require any consent, approval, authorization or permit of, or filing with or notification to, any governmental or regulatory 
authority, domestic or foreign, except for those that will be made within the required time period or where the failure to obtain such consents, 
approvals, authorizations or permits, or to make such filings or notifications, would not prevent or delay the performance by Parent or 
Purchaser of their respective obligations under this Agreement.  

ARTICLE IV.  

MISCELLANEOUS  

Section 4.1. Definitions. Terms used but not otherwise defined in this Agreement have the meanings ascribed to such terms in the Merger 
Agreement.  

Section 4.2. Termination. This Agreement shall terminate and be of no further force and effect upon the first to occur of (i) the completion of a 
valid vote of the Shareholders on the Merger and the Merger Agreement at the Special Meeting; (ii) the termination of the  
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Merger Agreement by any party thereto in accordance with its terms; or (iii) the amendment of the Merger Agreement without the written 
consent of the Shareholders that (x) provides for a reduction in the Per Share Amount below $37.00 or (y) changes the form of the payment of 
the Per Share Amount to other than cash (each a "Termination Event"). No such termination of this Agreement shall relieve any party hereto 
from any liability for any breach of this Agreement prior to termination.  

Section 4.3. Further Assurance. From time to time, at another party's request and without consideration, each party hereto shall execute and 
deliver such additional documents and take all such further action as may be reasonably necessary or desirable to consummate and make 
effective, in the most expeditious manner practicable, the transaction contemplated by this Agreement.  

Section 4.4. Certain Events. JO agrees that this Agreement and JO's obligations hereunder shall attach to her Shares and shall be binding upon 
any person or entity to which legal or beneficial ownership of such Shares shall pass, whether by operation of law or otherwise, including, 
without limitation, JO's heirs, guardians, administrators, or successors. Notwithstanding any transfer of Shares, the transferor shall remain 
liable for the performance of all its obligations under this Agreement.  

Section 4.5. Specific Performance. Each Shareholder acknowledges that if such Shareholder fails to perform any of its obligations under this 
Agreement immediate and irreparable harm or injury would be caused to Parent and Purchaser for which money damages would not be an 
adequate remedy. In such event, each Shareholder agrees that each of Parent and Purchaser shall have the right, in addition to any other rights it 
may have, to specific performance of this Agreement. Accordingly, if Parent or Purchaser should institute an action or proceeding seeking 
specific enforcement of the provisions hereof, each Shareholder hereby waives the claim or defense that Parent or Purchaser, as the case may 
be, has an adequate remedy at law and hereby agrees not to assert in any such action or proceeding the claim or defense that such a remedy at 
law exists. Each Shareholder further agrees to waive any requirements for the securing or posting of any bond in connection with obtaining any 
such equitable relief.  

Section 4.6. Notice. All notices and other communications given or made pursuant hereto shall be in writing and shall be deemed to have been 
duly given or made (i) as of the date delivered or sent by facsimile if delivered personally or by facsimile, confirmation received, and (ii) on the 
third Business Day after deposit in the U.S. mail, if mailed by registered or certified mail (postage prepaid, return receipt requested), in each 
case to the parties at the following addresses (or at such other address for a party as shall be specified by like notice, except that notices of 
changes of address shall be effective upon receipt):  
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(a) If to Parent or Purchaser:  

Level 3 Communications, Inc. 1025 Eldorado Blvd.  

Broomfield, CO 80021  
Attention: Robert M. Yates  
Facsimile: (720) 888-5619  

With a copy to:  

Willkie Farr & Gallagher  
787 Seventh Avenue  

New York, New York 10019  
Attention: John S. D'Alimonte, Esq.  

Facsimile: (212) 728-8111  

(b) If to a Shareholder, at the address set forth below such Shareholder's name on Schedule I hereto.  

With a copy to:  

Software Spectrum, Inc. 2140 Merritt Drive  
Garland, Texas 75041 Attention: Judy C. Odom Robert D. Graham Facsimile: (972) 864-7889  

and  

Skadden, Arps, Slate, Meagher & Flom LLP 1440 New York Avenue, N.W.  

Washington, D.C. 20005-2111  
Attention: C. Kevin Barnette  
Facsimile: (202) 393-5760  

Section 4.7. Expenses. All fees, costs and expenses incurred in connection with this Agreement and the transactions contemplated hereby shall 
be paid by the party incurring such fees, costs and expenses.  

Section 4.8. Headings. The headings contained in this Agreement are for reference purposes only and shall not affect in any way the meaning 
or interpretation of this Agreement.  

Section 4.9. Severability. If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced by any rule of law, 
or public policy, all other conditions and provisions of this Agreement shall nevertheless remain in full force and effect so  
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long as the economic or legal substance of the transactions contemplated hereby is not affected in any manner adverse to any party. Upon such 
determination that any term or other provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith 
to modify this Agreement so as to effect the original intent of the parties as closely as possible in an acceptable manner to the end that 
transactions contemplated hereby are fulfilled to the maximum extent possible.  

Section 4.10. Entire Agreement; No Third-Party Beneficiaries. This Agreement constitutes the entire agreement and supersedes any and all 
other prior agreements and undertakings, both written and oral, among the parties, or any of them, with respect to the subject matter hereof, and 
this Agreement is not intended to confer upon any other person any rights or remedies hereunder.  

Section 4.11. Assignment. This Agreement shall not be assigned by operation or law or otherwise, by any of the parties hereto without the prior 
written consent of the other parties, except that Parent or Purchaser may assign all or any of its rights hereunder to any wholly owned 
Subsidiary of Parent provided that no such assignment shall relieve such assigning party of its obligations hereunder. Subject to the preceding 
sentence, this Agreement shall be binding upon and inure to the benefit of the parties named herein and their respective successors and 
permitted assigns.  

Section 4.12. Governing Law. This Agreement and the legal relations between the parties hereto shall be governed by and construed in 
accordance with the laws of the State of New York, without giving effect to the choice of law principles thereof.  

Section 4.13. Jurisdiction: Service of Process. Any action or proceeding seeking to enforce any provision of, or based on any right arising out 
of, this Agreement may only be brought against any of the parties in the courts of the State of New York located in the City of New York, or if 
it has subject matter jurisdiction, the U.S. federal district court for the Southern District of New York, and each of the parties consents to the 
jurisdiction of such courts (and of the appropriate appellate courts) in any such action or proceeding and waives any objection to venue laid 
therein. Process in any action or proceeding referred to in the preceding sentence may be served on any party anywhere in the world.  

Section 4.14. Amendment. This Agreement may not be amended except by an instrument in writing signed by the parties hereto.  

Section 4.15. Waiver. Any party hereto may (a) extend the time for the performance of any of the obligations or other acts of the other parties 
hereto,  
(b) waive any inaccuracies in the representations and warranties of the other parties hereto contained herein or in any document delivered 
pursuant hereto and  
(c) waive compliance by the other parties hereto with any of their agreements or conditions contained herein. Any agreement on the part of a 
party hereto to any such extension or waiver shall be valid only as against such party and only if set forth in an instrument in writing signed by 
such party. The failure of any party hereto to assert any of its rights under this Agreement or otherwise shall not constitute a waiver of those 
rights.  
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Section 4.16. Effectiveness. This Agreement shall become effective only upon the execution and delivery of the Merger Agreement by the 
Company, Parent and Purchaser.  

Section 4.17. Counterparts. This Agreement may be executed in one or more counterparts, and by the different parties hereto in separate 
counterparts, each of which when executed shall be deemed to be an original but all of which shall constitute one and the same agreement.  
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IN WITNESS WHEREOF, Parent, Purchaser, the Company and the Shareholders have caused this Agreement to be executed as of the date 
first written above.  

LEVEL 3 COMMUNICATIONS, INC.  

 

ELDORADO ACQUISITION THREE, INC.  

 

SOFTWARE SPECTRUM, INC.  

 

PRIVATE CAPITAL MANAGEMENT, L.P.  

By: PCM Holdings, Inc., its general  
partner  
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By:     /s/ James Crowe 
     ----------------------------------- 
Name:   James Crowe 
Title:  Chief Executive Officer 

By:     /s/ Thomas C. Stortz 
     ----------------------------------- 
Name:   Thomas C. Stortz 
Title:  Group Vice President 

By:     /s/ Judy C. Odom 
     ----------------------------------- 
Name:   Judy C. Odom 
Title:  Chief Executive Officer 
 
 
        /s/ Judy C. Odom 
     ----------------------------------- 
        Judy C. Odom 

By:     /s/  Gregg J. Powers 
     ----------------------------------- 
Name:   Gregg J. Powers 
Title:  President 



 

                                   Schedule I 
                                   ---------- 
 
                                                 Nu mber of Shares for 
                                                 -- ------------------ 
                                                 wh ich Shareholder has 
                                                 -- ------------------- 
Name and Address                                 Di spositive and Voting  
----------------                                 -- --------------------  
of Shareholder                                   Co ntrol 
--------------                                   -- ----- 
 
Judy C. Odom                                     16 6,114 
2140 Merritt Drive 
Garland, Texas 75041 
Facsimile: (972) 864-7889 
 
Private Capital Management, L.P.                 79 6,542 
8889 Pelican Bay Blvd., Suite 500 
Naples, FL  34108 
Attention:  Gregg Powers 
            Lisa Gallagher 
Facsimile:  (239) 254-2558 
            (239) 254-2559 
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AGREEMENT AND PLAN OF MERGER  

This AGREEMENT AND PLAN OF MERGER (the "Agreement"), dated as of May 1, 2002, by and among Level 3 Communications, Inc., a 
Delaware corporation ("Parent"), Eldorado Acquisition Three, Inc., a Delaware corporation and an indirect wholly owned subsidiary of Parent 
("Purchaser"), and Software Spectrum, Inc., a Texas corporation (the "Company"):  

W I T N E S S E T H:  

WHEREAS, the board of directors of the Company (the "Board of Directors") has determined that it is in the best interests of the Company and 
the holders (the "Shareholders") of the shares of common stock, $0.01 par value, of the Company (the "Common Stock") for Purchaser to 
merge with and into the Company (the "Merger") in accordance with the General Corporation Law of the State of Delaware ("DGCL") and the 
Texas Business Corporation Act ("TBCA") upon the terms and subject to the conditions set forth herein;  

WHEREAS, the board of directors of each of Parent and Purchaser has determined that the Merger is in the best interests of Parent and 
Purchaser, and the Merger has been approved by the sole stockholder of Purchaser;  

WHEREAS, immediately prior to the consummation of the Merger, the parties desire to effect the Initial Transactions (as defined in Section 
7.6);  

WHEREAS, concurrently with the execution and delivery of this Agreement, as a condition and inducement to Parent's and Purchaser's 
willingness to enter into this Agreement, certain Shareholders have entered into Voting Agreements, dated as of the date of this Agreement, in 
the form attached hereto as Exhibit A (the "Voting Agreement") pursuant to which each such Shareholder has, among other things, agreed to 
grant to Parent a proxy with respect to the voting of such shares, in each case upon the terms and subject to the conditions set forth in the 
Voting Agreement; and  

WHEREAS, the Board of Directors has approved this Agreement and the Voting Agreement and has determined that the consideration to be 
paid for each share of Common Stock (excluding the Dissenting Shares (as defined in Section 2.7)) upon consummation of the Merger is fair to 
the holders of such shares and has resolved to recommend that the holders of Common Stock approve this Agreement and the transactions 
contemplated hereby.  

NOW, THEREFORE, in consideration of the foregoing premises, and for other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the parties hereto, intending to be legally bound, agree as follows:  



ARTICLE I.  

THE MERGER  

Section 1.1. The Merger. Upon the terms and subject to the conditions hereof, and in accordance with the DGCL and the TBCA, at the 
Effective Time, Purchaser shall be merged into the Company and the separate existence of Purchaser shall thereupon cease, and the Company 
shall be the surviving corporation in the Merger (the "Surviving Corporation") and an indirect wholly-owned subsidiary of Parent, and shall 
continue its corporate existence under the laws of the State of Texas.  

Section 1.2. Effective Time of the Merger. On the Closing Date, the Company and Purchaser shall file a certificate of merger with the Secretary 
of State of the State of Delaware and deliver articles of merger to the Secretary of State of the State of Texas in accordance with the DGCL and 
TBCA and make all other filings or recordings required by applicable law in connection with the Merger. The Merger shall become effective at 
the date and time (the "Effective Time") when a properly executed certificate of merger is filed with the Secretary of State of the State of 
Delaware and a certificate of merger is issued to the Surviving Corporation by the Secretary of State of the State of Texas or at such later time 
as is specified in the respective certificates of merger. The certificates and articles of merger filed with the Secretary of States of the States of 
Delaware and Texas are referred to throughout the remainder of this Agreement as the "Certificates of Merger."  

Section 1.3. Articles of Incorporation. At the Effective Time the Second Restated Articles of Incorporation ("Articles of Incorporation") of the 
Company, as in effect immediately before the Effective Time, shall be the Articles of Incorporation of the Surviving Corporation upon and 
after the Effective Time until thereafter amended as provided by law and such Articles of Incorporation.  

Section 1.4. By-Laws. The By-laws of Purchaser as in effect immediately before the Effective Time shall be the By-laws of the Surviving 
Corporation until thereafter amended as provided by law, the Articles of Incorporation of the Surviving Corporation and such By-laws.  

Section 1.5. Board of Directors; Officers. The directors of Purchaser immediately prior to the Effective Time shall be the directors of the 
Surviving Corporation and the officers of the Company immediately prior to the Effective Time shall be the officers of the Surviving 
Corporation, in each case until their respective successors are duly elected and qualified.  

Section 1.6. Effects of Merger. At the Effective Time, the effect of the Merger shall be as provided in the applicable provisions of DGCL and 
TBCA. Without limiting the generality of the foregoing, and subject thereto, at the Effective Time all the property, rights, privileges, powers 
and franchises of the Company and Purchaser shall vest in the Surviving Corporation, and all debts, liabilities and duties of the Company and 
Purchaser shall become the debts, liabilities and duties of the Surviving Corporation.  

Section 1.7. Closing. The closing of the transactions contemplated hereby (the "Closing") shall take place at the offices of Willkie Farr & 
Gallagher, 787 Seventh Avenue, New  
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York, NY 10019 no later than 10:00 a.m. on the second business day (as such term is defined in Rule 14d-1 under the Exchange Act (a 
"Business Day")) after the conditions set forth in Article VIII have been satisfied (or, to the extent permitted by law, waived by the parties 
entitled to the benefits thereof), or at such other place, time and date as shall be agreed between Parent and the Company (the "Closing Date").  

ARTICLE II.  

CONVERSION OF COMMON STOCK  

Section 2.1. Conversion of Common Stock. At the Effective Time, by virtue of the Merger and without any action on the part of any 
Shareholder:  

(a) All shares of Common Stock issued and outstanding immediately prior to the Effective Time which are held by the Company or any 
Subsidiary of the Company, and any shares of Common Stock issued and outstanding immediately prior to the Effective Time owned by 
Parent, Purchaser or any other Subsidiary of Parent, shall be cancelled and extinguished and no payment or other consideration shall be made 
with respect thereto. As used in this Agreement, "Subsidiary" means any "subsidiary" as defined in Rule 405 promulgated under the Securities 
Act of 1933, as amended (the "Securities Act").  

(b) Each remaining share of Common Stock issued and outstanding immediately prior to the Effective Time (other than Dissenting Shares) 
shall automatically be cancelled and extinguished and be converted into and become solely a right to receive $37.00 per share (the "Per Share 
Amount") in cash payable to the holder thereof, without interest, upon surrender of the certificate representing such share. From and after the 
Effective Time, each holder of a certificate or certificates representing any such shares of Common Stock shall cease to have any rights with 
respect thereto, except the right to receive the Per Share Amount, without interest, upon the surrender of such certificate in accordance with 
Section 2.4 hereof.  

(c) Each share of capital stock of Purchaser issued and outstanding immediately prior to the Effective Time shall be converted and exchanged 
into one validly issued, fully paid and nonassessable share of common stock of the Surviving Corporation.  

Section 2.2. Stock Options  

(a) Prior to the consummation of the Merger, the Company shall take all actions necessary, and obtain any required consents, to provide that,  
(i) effective as of the Effective Time each then outstanding option to purchase Common Stock granted under any of the Company's stock 
option plans referred to in Section 4.5 (collectively, the "Option Plans"), and (ii) any and all other outstanding options, stock warrants and 
rights to acquire Common Stock, whether or not granted pursuant to such Option Plans, whether or not then exercisable or vested (the 
"Options") shall be cancelled by virtue of the Merger, shall cease to exist and shall be of no further force or effect; provided,  
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however, that each holder of an Option, whether vested or unvested, shall be entitled to receive, for each share of Common Stock issuable on 
exercise of such Option, an amount in cash equal to the excess of (x) the Per Share Amount over (y) the per share exercise price of the Option 
as in effect immediately prior to the Effective Time. Such amount shall be subject to reduction by any applicable tax withholding. The 
Company and Parent agree that such amounts are the sole payments that will be made with respect to or in relation to the Options. No 
consideration shall be payable with respect to any Option which has an exercise price that exceeds the Per Share Amount.  

(b) The consideration due under this Section 2.2 shall be payable as soon as practicable after the Effective Time without interest after (x) 
verification by the Paying Agent of the ownership and terms of the particular Option by reference to the Company's records, and (y) delivery in 
the manner provided in Section 2.4 of a written instrument duly executed by the owner of the applicable Option, in a form provided by the 
Paying Agent and setting forth (i) the aggregate number of Options owned by that person and their respective issue dates and exercise prices, 
(ii) a representation by the person that he or she is the owner of all Options described pursuant to clause (x), that none of those Options has 
expired or ceased to be exercisable prior to the Effective Time, and (iii) a consent to the treatment of such Options pursuant to this Section 2.2 
in full satisfaction of all rights relating to such Options.  

(c) Except as provided herein or as otherwise agreed to by the parties, the Company shall cause the Option Plans to terminate effective not later 
than the Effective Time, and the provisions in any other plan, program or arrangement, providing for the issuance or grant by the Company or 
any of its Subsidiaries of any interest in respect of the capital stock of the Company or any of its Subsidiaries shall be terminated effective not 
later than the Effective Time.  

(d) The Company represents and warrants that all of the Option Plans provide that the Company can take the actions described in this Section 
2.2 without obtaining the consent of any holders of Options.  

(e) The Company shall take any reasonable action required to cause the disposition of the Options in accordance with this Section 2.2 to be 
exempt from the provisions of 16(b) of the Securities Exchange Act of 1934, as amended, including the rules and regulations promulgated 
thereunder (the "Exchange Act").  

(f) Pursuant to the terms of the Company's Non-Employee Directors' Retainer Stock Plan, all share equivalents credited to participant deferral 
accounts shall be cancelled in exchange for an amount in cash equal to the Per Share Amount multiplied by the equivalents so cancelled. The 
Company shall pay such amount as soon as practicable after the Effective Time.  

Section 2.3. Closing of Company Transfer Books. At the Effective Time, the stock transfer books of the Company shall be closed with respect 
to Common Stock issued and outstanding immediately prior to the Effective Time and no further transfer of such Common Stock shall 
thereafter be made on such stock transfer books. If, after the Effective Time, valid  
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certificates previously representing such Common Stock are presented to the Surviving Corporation or the Paying Agent, they shall be 
exchanged as provided in Section 2.4.  

Section 2.4. Exchange of Certificates. Prior to the Effective Time, Purchaser shall designate a bank or trust company with capital exceeding 
$500 million to act as agent (the "Paying Agent") for the Shareholders to receive the funds necessary to effect the exchange for cash of 
certificates which, immediately prior to the Effective Time, represented Common Stock entitled to payment pursuant to Section 2.1(b). As soon 
as practicable after the Effective Time, the Paying Agent shall mail a transmittal form to each holder of record of certificates theretofore 
representing such Common Stock advising such holder of the procedure for surrendering to the Paying Agent such certificates. If a check or 
wire transfer for the Per Share Amount is to be issued in the name of any individual, partnership, corporation, trust, association, limited liability 
company, Governmental Agency or any other entity (each, a "Person") other than the Person in whose name the certificates for Common Stock 
surrendered for exchange are registered on the books of the Company, it shall be a condition of the exchange that the Person requesting such 
exchange shall pay to the Paying Agent all transfer or other taxes, if any, required by reason of the issuance of such check or wire transfer in 
the name of a Person other than the registered owner of the certificates surrendered, or shall establish to the satisfaction of the Paying Agent 
that such taxes have been paid or are not applicable. Upon the surrender and exchange of a certificate theretofore representing Common Stock, 
the holder shall be paid by check or wire transfer, without interest thereon, the Per Share Amount to which such holder is entitled hereunder, 
less only such amount, if any, required to be withheld under applicable backup withholding federal income tax regulations, and such certificate 
shall forthwith be cancelled. Until so surrendered and exchanged, each such certificate shall represent solely the right to receive the Per Share 
Amount into which the Common Stock it theretofore represented shall have been converted pursuant to Section 2.1, without interest, and the 
Surviving Corporation shall not be required to pay the holder thereof the Per Share Amount to which such holder otherwise would be entitled. 
If any certificates representing any Common Stock shall not have been surrendered prior to five years after the Effective Time (or immediately 
prior to such earlier date on which any payment in respect thereof would otherwise escheat to or become the property of any Governmental 
Agency), the payment in respect of such certificates shall, to the extent permitted by applicable law, become the property of the Surviving 
Corporation, free and clear of all claims or interest of any Person previously entitled thereto. Notwithstanding the foregoing, neither the Paying 
Agent nor any party hereto shall be liable to a holder of certificates theretofore representing Common Stock for any amount paid to a public 
official pursuant to any applicable abandoned property, escheat or similar laws. In the event that any holder is unable to deliver the certificate 
which formerly represented such holder's Common Stock, then Parent or Purchaser, in the absence of actual notice that any Common Stock 
represented by any such certificate has been acquired by a bona fide purchaser, shall deliver to such holder the Per Share Amount to which 
Shareholder is entitled in accordance with the provisions of this Agreement upon the presentation of the following: (i) an affidavit or other 
evidence that the certificate has been lost, wrongfully taken or destroyed; (ii) evidence that such Person is the beneficial owner of the certificate 
claimed by such Person to be lost, wrongfully taken or destroyed and that such Person is the person who would be entitled to present such 
certificate for exchange pursuant to this Agreement and (iii) reasonable indemnity against the claims of any third party claiming to be the 
beneficial owner of such lost, wrongfully taken or destroyed certificate.  
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Section 2.5. Funding of Paying Agent.  

(a) Parent shall provide or cause to be provided to Purchaser, and Purchaser shall transmit by wire transfer, or other acceptable means to the 
Paying Agent, at or prior to the Effective Time funds required for the exchange of all Common Stock and cancellation of all Options in 
accordance with this Agreement. The Paying Agent shall agree to hold such funds in trust and deliver such funds (in the form of checks of the 
Paying Agent or wire transfers) in accordance with this Section 2.5 and Sections 2.2 and  
2.4. Any portion of such funds which has not been paid to holders of the Common Stock or Options pursuant to Section 2.2 or 2.4 within six 
months after the Effective Time shall promptly be paid to the party which provided such funds, and thereafter holders of certificates 
representing the right to receive the cash into which Common Stock or Options formerly represented by such certificates shall have been 
converted pursuant to Section 2.1(b) or 2.2 who have not theretofore complied with Section 2.2 or 2.4 shall look solely to the Surviving 
Corporation for payment of the amount of cash to which they are entitled pursuant to this Agreement.  

(b) The Paying Agent shall invest the funds, as directed by Purchaser, prior to the Effective Time, and as directed by the Surviving 
Corporation, on or after the Effective Time, in (i) direct obligations of the United States of America, (ii) obligations for which the full faith and 
credit of the United States of America is pledged to provide for the payment of principal and interest, (iii) commercial paper rated the highest 
quality by either Moody's Investors Services, Inc. or Standard & Poor's Corporation or  
(iv) certificates of deposit, bank repurchase agreements or bankers' acceptances of commercial banks with capital exceeding $500 million. Any 
net earnings with respect to the funds shall be the property of and paid over to the Surviving Corporation as and when requested by the 
Surviving Corporation; provided, however, that any such investment or any such payment of earnings may not delay the receipt by holders of 
certificates of any Per Share Amount.  

Section 2.6. No Further Ownership Rights in Common Stock. From and after the Effective Time, the Shareholders shall cease to have any 
rights with respect to the Common Stock except as otherwise provided in this Agreement or by any federal, state, local, municipal, foreign, 
international, multinational, or other Order, constitution, law, rule, ordinance, permit, principle of common law, regulation, statute, or treaty 
(each, a "Legal Requirement"). All cash paid upon the surrender of certificates in accordance with the terms hereof shall be deemed to have 
been issued in full satisfaction of all rights pertaining to Common Stock. For purposes of this Agreement, the term "Order" means any award, 
decision, injunction, judgment, order, ruling, subpoena, or verdict entered, issued, made, or rendered by any Governmental Agency.  

Section 2.7. Dissenting Shareholders. Notwithstanding anything in this Agreement to the contrary, shares of Common Stock that are issued and 
outstanding immediately prior to the Effective Time and that are held by Shareholders who (i) have not voted such shares in favor of the 
Merger, (ii) have otherwise complied with the relevant provisions of Section 5.13 of the TBCA and (iii) as of the Effective Time, shall not have 
effectively withdrawn or lost such right to relief as a dissenting Shareholder ("Dissenting Shares") shall not be converted into a right to  
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receive the Per Share Amount described in Section 2.1(b). The holders thereof shall be entitled only to such rights as are granted by Section 
5.13 of the TBCA. Each holder of Dissenting Shares who becomes entitled to payment for such Dissenting Shares pursuant to Section 5.13 of 
the TBCA shall receive payment therefor from the Surviving Corporation in accordance with the TBCA; provided, however, that if any such 
holder of Dissenting Shares (i) shall have failed to establish his entitlement to relief as a dissenting Shareholder as provided in  
Section 5.13 of the TBCA, (ii) shall have withdrawn his demand for relief as a dissenting Shareholder with respect to such Dissenting Shares or 
lost his right to relief as a dissenting Shareholder and payment for his Dissenting Shares under Section 5.13 of the TBCA or (iii) shall have 
failed to file a complaint with the appropriate court seeking relief as to determination of the value of all Dissenting Shares within the time 
provided in Section 5.13 of the TBCA, such holder shall forfeit the right to relief as a dissenting Shareholder with respect to such Dissenting 
Shares and each such Dissenting Share shall be converted into the right to receive the Per Share Amount from the Surviving Corporation as 
provided in Section 2.4. The Company shall give Parent prompt notice of any demands received by the Company prior to the Effective Time, 
any attempted withdrawals of such demands and any other instruments served pursuant to the TBCA and received by the Company relating to 
Shareholders' rights of appraisal, and Parent shall have the right to direct all negotiations and proceedings with respect to such demands. The 
Company shall not, except with the prior written consent of Parent, make any payment with respect to, or settle or offer to settle, any such 
demands.  

Section 2.8. Assistance in Consummation of the Transactions. Each of Parent, Purchaser and the Company shall provide all reasonable 
assistance to, and shall cooperate with, each other to bring about the consummation of the Merger and the other Transactions as soon as 
possible in accordance with the terms and conditions of this Agreement. Parent shall cause Purchaser to perform all of its obligations in 
connection with this Agreement required to be performed by it on or prior to the Effective Time.  

ARTICLE III.  

COMPANY ACTION WITH RESPECT TO THE MERGER  

Section 3.1. Company and Board Approval; Fairness Opinion.  

(a) The Company hereby approves of and consents to the Merger and represents and warrants that the Board of Directors, at a meeting duly 
called and held on May 1, 2002, at which all the Directors were present duly and unanimously: (i) approved and adopted this Agreement and 
the Transactions, including the Merger, (ii) resolved to recommend that the Shareholders approve this Agreement and the Transactions, 
including the Merger, provided that such recommendation may be withdrawn, modified or amended to the extent that the Board of Directors 
determines in good faith following consultation with outside legal counsel that failure to take such action would constitute a breach of the 
Board of Directors' fiduciary obligations under applicable law, (iii) determined that this Agreement and the transactions contemplated hereby, 
including the Merger, are fair to and in the best interests of the Shareholders, (iv) took all action necessary to render Section 13.03 of the 
TBCA and the Rights inapplicable to the  
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Merger, the Voting Agreement, this Agreement, and any of the Transactions and Subsequent Transactions, (v) elected, to the extent permitted 
by law, not to be subject to any "moratorium," "control share acquisition," "business combination," "fair price" or other form of corporate anti-
takeover laws and regulations of any jurisdiction that may purport to be applicable to this Agreement, and (vi) approved the execution, delivery 
and performance of this Agreement, such approval constituting approval of the foregoing for purposes of Section 5.03 of the TBCA.  

(b) The Company further represents and warrants that SunTrust Robinson Humphrey, as financial advisor to the Board of Directors has 
delivered to the Board of Directors a written opinion, dated as of the date of this Agreement (or an oral opinion which will be promptly 
confirmed in writing), to the effect that the Per Share Amount to be received by Shareholders (other than Parent or any "affiliate" as defined in 
Rule 405 promulgated under the Securities Act ("Affiliate")) pursuant to the Merger is fair to such holders from a financial point of view. The 
Company hereby represents and warrants that it has been authorized by its financial advisor to permit the inclusion in its entirety of the fairness 
opinion (and, subject to prior review and consent by the financial advisor, references thereto) in the Proxy Statement. The Company has been 
advised by each of its directors who owns shares of Common Stock that such person intends to vote all shares of Common Stock owned by 
such person in favor of the Merger.  

(c) The Company has irrevocably taken all necessary action, including, without limitation, amending the Rights Agreement, dated as of 
December 13, 1996, as amended, between the Company and Mellon Investor Services, LLC, as rights agent (the "Rights Agreement"), with 
respect to all of the outstanding rights issued pursuant to the Rights Agreement (the "Rights") to ensure that (i) Parent and Purchaser, or either 
of them, are not deemed to be an Acquiring Person (as defined in the Rights Agreement) and (ii) the Rights will not become exercisable, in any 
such case, by reason of the execution and delivery of the Voting Agreement, this Agreement or the consummation of the Merger and the 
Subsequent Transactions. The Rights Agreement, as so amended, has not been further amended or modified. Copies of all such amendments to 
the Rights Agreement have been previously provided or made available to Purchaser.  

Section 3.2. Proxy Statement.  

(a) As promptly as practicable following the date of this Agreement, the Company shall prepare a preliminary proxy statement (the "Proxy 
Statement") relating to the Special Meeting and a form of proxy for use at the Special Meeting relating to the vote of the Shareholders with 
respect to the Merger. Parent shall be afforded a reasonable opportunity to comment on the Proxy Statement. The Proxy Statement shall 
comply in all material respects with the provisions of the Exchange Act, and shall be in form and substance reasonably satisfactory to Parent.  

(b) The Company shall cause the preliminary Proxy Statement to be filed with the Securities and Exchange Commission (the "Commission") at 
the earliest practicable date after the date of this Agreement, and in any event not more than 14 days after the date hereof.  
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(c) The Company shall promptly notify Parent of the receipt of any comments of the Commission with respect to the preliminary Proxy 
Statement and of any requests by the Commission for any amendment or supplement thereto or for additional information and shall provide to 
Parent promptly copies of all correspondence between the Company or any representative of the Company and the Commission. As promptly 
as practicable after comments are received from the Commission with respect to the preliminary Proxy Statement, the Company shall use its 
commercially reasonable efforts to respond to the comments of the Commission and, to the extent comments of the Commission relate to 
Parent or Purchaser, Parent and Purchaser shall use their commercially reasonable efforts to respond to the comments of the Commission. The 
Company shall give Parent and its counsel the reasonable opportunity to review all amendments and supplements to the Proxy Statement and 
all responses to requests for additional information and replies to comments of the Commission prior to their being filed with or sent to the 
Commission, and Parent and Purchaser shall provide the Company with such information about them as may be required to be included in the 
Proxy Statement or as may be reasonably required to respond to any comment of the Commission.  

(d) After all the comments received from the Commission have been cleared by the Commission staff and all information required to be 
contained in the Proxy Statement has been included therein by the Company, the Company shall file with the Commission the definitive Proxy 
Statement and the Company shall use its commercially reasonable efforts to have the Proxy Statement cleared by the Commission as soon 
thereafter as practicable. The definitive Proxy Statement shall contain the fairness opinion of the financial advisor for the Company pursuant to 
Section  
3.1(b). The Company shall cause the Proxy Statement to be mailed to record holders of the Common Stock as promptly as practicable after 
clearance by the Commission.  

(e) The Proxy Statement shall contain the determination and recommendation of the Board of Directors referred to in and subject to  
Section 3.1; provided, however, that any withdrawal or change in its recommendation must be made in compliance with Section 6.2(c), if 
applicable, and subject to the requirement that the Board of Directors submit this Agreement and the Transactions, including the Merger, to a 
shareholder vote in accordance with Section 3.3(c).  

(f) The Company shall prepare and revise the Proxy Statement so that, at the date mailed to the Shareholders, at the time of the Special 
Meeting, and at the Closing Date the Proxy Statement shall (x) not contain any untrue statement of a material fact or omit to state any material 
fact required to be stated therein or necessary in order that the statements made therein, in light of the circumstances under which they are 
made, not misleading (except that the Company shall not be responsible under this paragraph with respect to statements made therein based on 
information supplied by Parent or Purchaser expressly for inclusion in the Proxy Statement), and (y) comply in all material respects with the 
provisions of the Exchange Act and the rules and regulations thereunder.  
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Section 3.3. Meeting of Shareholders of the Company.  

(a) The Company shall promptly take all action necessary in accordance with the TBCA and its Articles of Incorporation and By-Laws to duly 
call, give notice of, convene and hold a special meeting of its shareholders for the purpose of considering and taking action upon the approval 
of the Merger and the authorization and adoption of this Agreement (the "Special Meeting") as promptly as practicable following the date 
hereof, and in no event more than 21 Business Days following the clearance of the Proxy Statement by the Commission.  

(b) The vote required for approval of the Merger will be two-thirds or more of the outstanding Common Stock. Subject to the right of the Board 
of Directors to withdraw, modify or amend its recommendation of the Merger in accordance with Section 3.1(a), the Company shall use its 
reasonable best efforts to solicit from Shareholders proxies in favor of the Merger and shall take all other action necessary or, in the reasonable 
opinion of Purchaser, advisable to secure any vote of Shareholders required by the TBCA and the Articles of Incorporation to effect the 
Merger.  

(c) The Company shall call and hold the Special Meeting whether or not the Board of Directors at any time subsequent to the date hereof 
determines that this Agreement or the Transactions, including the Merger, is no longer advisable, recommends the rejection thereof by the 
Shareholders, or otherwise makes an Adverse Recommendation.  

(d) At the Special Meeting, Parent and Purchaser shall vote or cause to be voted all of the Common Stock then owned or as to which they have 
voting control by Parent, Purchaser or their Subsidiaries in favor of adoption of this Agreement and the Company shall vote or cause to be 
voted all shares of Common Stock with respect to which proxies in the form distributed by the Company have been given, and not voted 
against the adoption of this Agreement, in favor of adoption of this Agreement.  

ARTICLE IV.  

REPRESENTATIONS AND WARRANTIES OF THE COMPANY  

The Company represents and warrants to Parent and Purchaser as of the date of this Agreement as follows:  

Section 4.1. Organization of the Company.  

(a) Each of the Company and its Subsidiaries is a corporation duly organized, validly existing, and except as set forth on Schedule 4.1 in good 
standing under the laws of the jurisdiction of its organization. Each of the Company and its Subsidiaries is duly qualified to do business and is 
in good standing in the states in which the ownership of its properties or the conduct of its business requires such qualification, except where 
the failure to so qualify, individually or in the aggregate, would not reasonably be expected to have a Prohibited Effect.  
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(b) For the purposes of this Agreement, a "Prohibited Effect" means:  
(i) a material adverse change in or effect with respect to the business, revenues, results of operations, properties, or financial condition of the 
Company and its Subsidiaries, taken as a whole, other than any change or effect resulting from or attributable to (A) the announcement or 
pendency of this Agreement or the Transactions, (B) any decrease in the market price of the Common Stock (but not any change or effect 
underlying such decrease to the extent that it would otherwise constitute a Prohibited Effect), (C) changes, effects, conditions, events or 
circumstances that generally affect the industries in which the Company or its Subsidiaries operate (including legal and regulatory changes), or 
(D) general economic conditions or changes, effects, conditions or circumstances affecting the securities markets generally, including any 
change in general economic conditions due to any act or war, terrorism, or threat of war or terrorism; or (ii) notice from a Major Supplier after 
the date of this Agreement that it intends to materially alter its relationship with the Company or any of its Subsidiaries in a manner that would 
be materially adverse to the Company's business taken as a whole other than any such notice arising directly from a request to amend or delete 
provisions of Contracts designated as Vendor Excluded Indebtedness pursuant to Section 7.6.  

Section 4.2. Authority and Binding Effect.  

(a) The Company has the requisite corporate power to execute and deliver this Agreement and all other agreements and documents 
contemplated hereby or executed in connection herewith to which it is a party (the "Transaction Documents") and subject, with respect to the 
consummation of the Merger, to the approval of Shareholders holding at least two-thirds of the outstanding Common Stock, to consummate the 
Initial Transactions, the Merger and the other transactions contemplated hereby and thereby (collectively, the "Transactions"), and to 
consummate the subsequent merger of Parent's wholly owned subsidiary engaged in the same line of business with and into the Surviving 
Corporation (the "Subsequent Transactions").  

(b) The execution and delivery of the Transaction Documents by the Company and the consummation by the Company of the Transactions 
have been duly and validly authorized by the Board of Directors, and no other corporate proceedings on the part of the Company are necessary 
to authorize Transaction Documents or to consummate the Transactions (other than with respect to the consummation of the Merger, the 
adoption of this Agreement by Shareholders holding at least two-thirds of the outstanding Common Stock).  

(c) This Agreement has been, and each other Transaction Document at the time of its execution will have been, duly and validly executed and 
delivered by the Company, and (assuming this Agreement and such Transaction Documents each constitute a valid and binding obligation of 
Parent and Purchaser) this Agreement constitutes, and each such other Transaction Document at the time of execution will constitute, the valid 
and binding obligations of the Company, enforceable in accordance with its terms, subject to bankruptcy, insolvency, fraudulent transfer, 
reorganization,  
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moratorium and similar laws of general applicability relating to or affecting the rights of creditors and to general principles of equity.  

Section 4.3. No Conflict or Violation; Consents. Except as set forth on Schedule 4.3, neither the execution and delivery of the Transaction 
Documents nor the consummation or performance of the Transactions will, directly or indirectly (with or without notice or lapse of time):  

(a) contravene, conflict with, or result in a violation of (i) any provision of the Articles of Incorporation or the Second Amended and Restated 
By-Laws (the "By-Laws") of the Company or the equivalent organizational documents of any of its Subsidiaries, or (ii) any resolution adopted 
by the Board of Directors or the Shareholders;  

(b) contravene, or conflict with, or result in a violation of any material Legal Requirement to which the Company or any of the assets owned or 
used by the Company, may be subject;  

(c) contravene, or conflict with, or result in a violation of any of the terms or requirements of, or give any Governmental Agency the right to 
revoke, withdraw, suspend, cancel, terminate, or materially modify any permit, approval, consent, authorization, license, variance, or 
permission required by a Governmental Agency under any Legal Requirement (each, a "Permit") that is material and is held by the Company or 
any of its Subsidiaries;  

(d) contravene, conflict with, or result in a violation or breach of any provision of, or give any Person the right to declare a default or exercise 
any remedy under, or to accelerate the maturity or performance of, or to cancel, terminate, or modify, or to receive any additional consideration 
under any Material Contract or material Permit;  

(e) result in the imposition or creation of any material Lien upon or with respect to any of the material assets owned or used by the Company; 
or  

(f) require any material consent, approval, or authorization of, or material registration or filing with, any Governmental Agency or any other 
Person.  

Section 4.4. SEC Filings; Financial Statements; Undisclosed Liabilities.  

(a) The Company has filed all forms, reports and documents (including all exhibits thereto) required to be filed with the Commission since 
April 30, 1999, and has heretofore made available to Parent, in the form filed with the Commission, its (i) Annual Report on Form 10-K for the 
fiscal year ended April 30, 2001, (ii) Quarterly Reports on Form 10-Q for the fiscal quarters ended July 31, 2001, October 31, 2001 and 
January 31, 2002, (iii) all proxy statements relating to the Company's meetings of Shareholders (whether annual or special) held since April 30, 
1999 and (iv) all other reports or registration statements filed by the Company with the Commission since April 30, 1999 (collectively, the 
"SEC Reports"). Except as set forth in Schedule 4.4, the SEC Reports (i) at the time filed complied as to form in all material respects with the  
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requirements of the Securities Act or the Exchange Act, as the case may be, and (ii) did not at the time they were filed contain any untrue 
statement of a material fact or omit to state a material fact required to be stated therein or necessary in order to make the statements therein, in 
the light of the circumstances under which they were made, not misleading. None of the Subsidiaries of the Company is required to file any 
statements or reports with the Commission pursuant to Sections 13(a) or 15(d) of the Exchange Act.  

(b) The consolidated financial statements contained in the SEC Reports were prepared in accordance with generally accepted accounting 
principles applied on a consistent basis ("GAAP") throughout the periods involved (except as may be indicated in the notes thereto) and fairly 
presented the consolidated financial position of the Company and its Subsidiaries as at the respective dates thereof and the consolidated results 
of operations and cash flows of the Company and its Subsidiaries for the periods indicated, except that the unaudited interim financial 
statements were or are subject to normal and recurring year-end adjustments (which in the aggregate are not material in amount).  

(c) Except as (i) set forth on Schedule 4.4, (ii) incurred in the ordinary course of business consistent with past practice since April 30, 2001, 
(iii) set forth in the financial statements or notes thereto or in the Management's Discussion and Analysis of Financial Condition and Results of 
Operations, in each case, included in the SEC Reports filed after April 30, 2001 and prior to the date of this Agreement, (iv) relating to 
performance obligations under Contracts in accordance with the terms and conditions thereof which are not required by GAAP to be reflected 
on a consolidated balance sheet of the Company and its Subsidiaries, or (v) liabilities or obligations contained in this Agreement, the Company 
and its Subsidiaries have no material liabilities or obligations (whether asserted or unasserted, whether absolute or contingent, whether accrued 
or unaccrued, whether liquidated or unliquidated and whether due or to become due) (each, a "Liability") of any nature (whether accrued, 
absolute, contingent or otherwise).  

Section 4.5. Capital Structure. The authorized capital stock of the Company consists of 20,000,000 shares of Common Stock and 1,000,000 
shares of Series A Junior Participating Preferred Stock, par value $.01 per share. As of the date of this Agreement: (a) no shares of Series A 
Junior Participating Preferred Stock are issued and outstanding; (b) 3,170,912 shares of Common Stock are issued and outstanding; and (c) 
691,240 shares of Common Stock are reserved for issuance pursuant to outstanding Options. Schedule 4.5 sets forth a list of all Option Plans, 
together with all Options outstanding as of the date of this Agreement and the number of shares of Common Stock issuable upon exercise of 
such Options, and the exercise price thereof. Each outstanding share of capital stock of the Company is duly authorized and validly issued, 
fully paid and nonassessable and free of any preemptive rights and was not issued in violation of any preemptive rights or federal or state 
securities laws. Except for the Options and the periodic options granted prior to the date of this Agreement under the Employee Stock Purchase 
Plan, there are no, and at Closing there will be no, outstanding subscriptions, options, warrants, puts, calls, agreements, understandings, claims 
or other commitments or rights of any type granted or issued by the Company relating to the issuance, sale or transfer by the Company of any 
securities of the Company, nor will there be outstanding any voting securities of the Company or any  
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securities of the Company which are convertible into or exchangeable for any shares of capital stock of the Company, and the Company will 
have no obligation of any kind to issue any additional capital stock or voting securities.  

Section 4.6. Subsidiaries.  

(a) Except as set forth on Schedule 4.6, the Company does not own any stock of, or any equity participation in, any Person (other than those 
held by Plans, or acquired in connection with the settlement of outstanding accounts receivable subsequent to the date of this Agreement).  

(b) Schedule 4.6 sets forth a correct and complete list of all Subsidiaries of the Company. The Company has made available to Parent and 
Purchaser, true and correct copies of the certificates of incorporation and by-laws or similar organizational documents of each Subsidiary as 
amended to date.  

(c) All of the outstanding shares of capital stock of each Subsidiary of the Company are duly authorized, validly issued, fully paid, and non-
assessable, and except as set forth on Schedule 4.6 are owned by the Company or a Subsidiary of the Company as set forth on Schedule 4.6, 
free and clear of any Lien.  

(d) Except as set forth on Schedule 4.6, operations of the Company and its Subsidiaries conducted outside of the United States are conducted 
by the Subsidiaries listed on Schedule 4.6.  

(e) There are no outstanding or authorized options, warrants, calls, subscriptions, rights, commitments or any other agreements of any character 
 
(i) evidencing the right to purchase or subscribe for any shares of capital stock of a Subsidiary of the Company and set forth on Schedule 4.6 or 
(ii) obligating any Subsidiary of the Company to issue any additional shares of its capital stock.  

Section 4.7. Accounts Receivable. The accounts receivable of the Company and its Subsidiaries reflected on the consolidated balance sheet of 
the Company dated as of January 31, 2002 which is included in the SEC Reports filed prior to the date of this Agreement ("Balance Sheet") or 
on the accounting records of the Company as of the Closing Date (collectively, the "Accounts Receivable") represent or will represent valid 
obligations arising from sales actually made or services actually performed in the ordinary course of business. The Account Receivable 
reserves are adequate and calculated in accordance with GAAP.  

Section 4.8. Absence of Certain Changes or Events. Except as expressly permitted by this Agreement or as set forth in Schedule 4.8 hereto, (i) 
since April 30, 2001, the Company and its Subsidiaries have conducted their business only in the ordinary course consistent with past practice, 
(ii) since April 30, 2001, there have not occurred any events or changes or developments having, or which would reasonably be expected to 
have, individually or in the aggregate, a Prohibited Effect, and (iii) since January 31, 2002, neither the Company nor any of its Subsidiaries has 
taken, or committed to take any action which would have been prohibited under Section 6.1 if such section applied to the period since January 
31, 2002.  
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Section 4.9. Properties.  

(a) Neither the Company nor any of its Subsidiaries own any real property.  

(b) Except as would not, individually or in the aggregate, reasonably be expected to have a Prohibited Effect, each of the Company and its 
Subsidiaries has good and marketable title to all the properties and assets owned by the Company or any of its Subsidiaries or, in the case of 
property held under Lease or other Contract, each of the Company and its Subsidiaries have a valid and subsisting leasehold interest in or a 
legal, valid and enforceable right to use, free and clear of all Liens except Permitted Liens.  

(c) All material leases, subleases, licenses and other occupancy agreements together with any amendments thereto, any option agreements and 
any subordination, nondisturbance and attornment agreements (the "Leases"), with respect to all real property leased or subleased by the 
Company or any of its Subsidiaries are in full force and effect. Neither the Company or any of its Subsidiaries nor, to the Company's 
Knowledge, any other party thereto is in default under any of the Leases (and no event has occurred which, with due notice or lapse of time or 
both, would constitute such a default), except for such defaults which, individually or in the aggregate, would not reasonably be expected to 
have a Prohibited Effect. The Company has made available to Parent true correct and complete copies of each Lease required to be listed on 
Schedule 4.12.  

(d) The assets of the Company and its Subsidiaries in the aggregate are adequate to conduct the operations of the Company and its Subsidiaries 
in substantially the manner currently conducted.  

(e) The tangible personal property of the Company and its Subsidiaries is in good condition and repair (ordinary wear and tear excepted) and is 
adequate for the uses to which it is being put and for the conduct of the business of the Company and its Subsidiaries as currently conducted.  

(f) For purposes of this Agreement, the term "Lien" means any charge, claim, community property interest, condition, equitable interest, lien, 
option, pledge, security interest, right of first refusal, or restriction of any kind, including any restriction on use, voting, transfer, receipt of 
income, or exercise of any other attribute of ownership. In addition, the term "Permitted Liens" means, with respect to any asset, (i) covenants, 
conditions, restrictions, encroachments, encumbrances, easements, rights of way, licenses, grants, building or use restrictions, exceptions, 
reservations, limitations or other imperfections of title (other than a Lien securing any Indebtedness) with respect to such asset which, 
individually or in the aggregate, does not materially detract from the value of, or materially interfere with the present occupancy or use of, such 
asset and the continuation of the present occupancy or use of such asset; (ii) the matters set forth on Schedule 4.9; (iii) unfiled mechanic's, 
materialmen's and similar liens with respect to amounts not yet due and payable or which are being contested in good faith through appropriate 
proceedings; (iv) liens for Taxes not yet delinquent or which are being contested in good faith through appropriate proceedings and, for those 
existing on the  
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date of the Balance Sheet, for which adequate reserves in accordance with GAAP are reflected on the Balance Sheet, or arose subsequent to the 
date of the date of the Balance Sheet in the ordinary course of business; and (v) liens securing rental payments under operating leases and 
capital lease arrangements, which capital lease arrangements if existing on the date of the Balance Sheet were reflected on the Balance Sheet, 
or arose subsequent to the date of the Balance Sheet in the ordinary course of business.  

Section 4.10. Compliance with Legal Requirements.  

(a) Except as set forth on Schedule 4.10(a), the Company and its Subsidiaries have complied in all material respects with all material Legal 
Requirements, and, to the Company's Knowledge, no event has occurred which with or without notice could reasonably be expected to 
constitute a material violation of any material Legal Requirements. Since April 30, 2001, except as set forth on Schedule 4.10(a), neither the 
Company nor any of its Subsidiaries has received any notice or other communication (whether oral or written) from any Governmental Agency 
or any other Person regarding  
(i) any actual, alleged, possible, or potential violation of, or failure to comply with, any material Legal Requirement, or (ii) any actual, alleged, 
possible, or potential obligation on the part of the Company to undertake, or to bear all or any portion of the cost of, any material remedial 
action of any nature, nor to the Company's Knowledge is there any basis for any such notice or other communication.  

(b) All material Permits, except as noted on Schedule 4.10(b), are in full force and effect and no proceeding is pending or, to the Company's 
Knowledge, threatened, to revoke or materially limit any such Permit, nor is there a basis for any such revocation. Except as set forth on 
Schedule 4.10(b):  

(i) the Company and its Subsidiaries are, and at all times since April 30, 2001 have been, in material compliance with all of the terms and 
requirements of each material Permit;  

(ii) since April 30, 2001, neither Company nor any of its Subsidiaries has received any notice or other communication (whether oral or written) 
from any Governmental Agency or any other Person regarding (A) any actual, alleged, possible, or potential violation of or failure to comply 
with any material term or requirement of any material Permit, or (B) any actual, proposed, possible, or potential revocation, withdrawal, 
suspension, cancellation, termination of, or material modification to any such material Permit, nor is there any basis for such notice or other 
communication; and  

(iii) all applications required to have been filed for the renewal of the material Permits have been duly filed on a timely basis with the 
appropriate Governmental Agencies, and all other filings required to have been made with respect to such Permits have been duly made on a 
timely basis with the appropriate Governmental Agencies.  
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Section 4.11. Affiliate Agreements and Liabilities. Except as set forth on Schedule 4.11 or those solely among the Company and its wholly 
owned Subsidiaries:  

(a) there are no written or oral Contracts between the Company and any Affiliate of the Company including, without limitation, any such 
Contracts relating to the provision of any services by the Company to any such Affiliate, or by any such Affiliate to the Company; and  

(b) (i) since the date of the Balance Sheet, there have been and (ii) from the date of this Agreement to the Closing Date there will be no material 
transactions, agreements or arrangements made upon or containing terms and provisions less favorable to the Company than could have been 
obtained on an arm's length basis from a Third Party between the Company and (x) any Affiliate of the Company, (y) any director or officer of 
the Company or of any Affiliate of the Company or (z) any member of the immediate family of any individual described in clause (x) or (y) of 
this sentence.  

Section 4.12. Material Contracts.  

(a) The Company has made available to Parent true, correct and complete copies of all of, the following written Contracts (and all amendments 
thereto) (or a summary of the material terms of any oral Contracts) to which the Company or any of its Subsidiaries is a party or by which any 
of their properties or assets are bound as of the date of this Agreement:  

(i) mortgage, indenture, note, letter of credit, reimbursement or installment obligation, or other instrument for or relating to Indebtedness in 
excess of $250,000;  

(ii) (x) guaranty of any obligation in excess of $250,000 for borrowings or performance, or (y) guaranty or warranty of products or services, 
excluding endorsements or guaranties of instruments made in the ordinary course of business, including in connection with the deposit of items 
for collection, and statutory warranties;  

(iii) Contract for the sale or lease of any of its assets in excess of $250,000 other than in the ordinary course of business;  

(iv) Contract for the purchase of any real estate, machinery, equipment, or other capital assets in excess of $250,000;  

(v) Contract for the future purchase of materials, supplies, services, merchandise, or equipment parts in excess of $250,000;  

(vi) Contract pursuant to which it is or may be obligated to make payments, contingent or otherwise, on account of or arising out of prior 
acquisitions or sales of businesses, assets, or stock of other companies;  
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(vii) distribution, dealership, representative, broker, sales agency, advertising or consulting Contract pursuant to which in excess of $5,000,000 
in annual gross revenues are recognized by the Company, in the case of any such Contract with a Person primarily engaged in the software 
publishing, distribution or resale business, and $250,000, in the case of any other such Contract; excepting in each case any such Contract that 
is terminable at will, or by giving notice of 30 days or less, without Liability;  

(viii) Lease for the use of real or personal property with rent in excess of $250,000 per year;  

(ix) Contract imposing non-competition or exclusive dealing obligations on it;  

(x) Contract in excess of $250,000 providing for payments to or by any Person based on sales, purchases, or profits, other than direct payments 
for goods;  

(xi) Contract for the employment of any Shareholder, director, officer, consultant or key employee not terminable without penalty or Liability 
arising from such termination or any severance or change-in-control contract or arrangement;  

(xii) Contract relating to cleanup, abatement or other actions in connection with environmental liabilities; or  

(xiii) Contract which (A) involves future payment by or to the Company or the applicable Subsidiary in excess of $250,000 or (B) is otherwise 
material to the extent relating to the conduct of the business of the Company and its Subsidiaries ((i) through (xiii) collectively, the "Material 
Contracts").  

(b) Schedule 4.12 sets forth a list of all (i) Material Contracts, excluding customer contracts entered into in the ordinary course of business and 
(ii) all Contracts described in Section 4.12(a)(i) relating to Indebtedness for borrowed money regardless of whether the amount thereof is in 
excess of or less than $250,000. Each Material Contract is valid, binding and enforceable against the Company or the applicable Subsidiary, 
and to the Company's Knowledge the other parties thereto in accordance with its terms (subject to bankruptcy, insolvency, fraudulent transfer, 
reorganization, moratorium and similar laws of general applicability relating to or affecting the rights of creditors and to general principles of 
equity), and is in full force and effect. The Company or the applicable Subsidiary has performed all material obligations required to be 
performed by it to date under each of the Material Contracts. Except as set forth in Schedule 4.12, neither the Company nor any of its 
Subsidiaries nor, to the Company's Knowledge, any other party thereto is in material breach of or default under any Material Contract (and no 
event has occurred which, with due notice or lapse of time or both, would constitute such a lapse or default).  
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(c) For the purposes of this Agreement, the term "Contract" means, collectively, all contracts, agreements, commitments, instruments and 
guaranties to which the Company or any Subsidiary is a party. For the purposes of this Agreement, the term "Indebtedness" means (without 
duplication), with respect to any Person, whether recourse is to all or a portion of the assets of such Person, (i) the principal of and premium, if 
any, in respect of any indebtedness of such Person for money borrowed, (ii) the principal, premium, if any, and interest of such Person with 
respect to obligations evidenced by bonds, debentures, notes or, except for accrued liabilities arising in the ordinary course of business, other 
similar instruments, including obligations incurred in connection with the acquisition of property, assets or businesses (other than trade 
payables which are not overdue or in default), (iii) all obligations of such Person in respect of letters of credit or other similar instruments 
(including reimbursement obligations with respect thereto) but only to the extent of drawings thereunder, (iv) every obligation of such Person 
issued or assumed as the deferred purchase price of property or services (excluding trade accounts payable or accrued liabilities arising in the 
ordinary course of business which are not overdue or in default), (v) every capital lease obligation (determined in accordance with GAAP) of 
such Person, (vi) all Indebtedness of other Persons secured by a Lien on any asset of such Person, whether or not such Indebtedness is assumed 
by such Person; provided, however, that the amount of such Indebtedness shall be the lesser of (A) the fair market value of such asset at such 
date of determination and (B) the amount of such Indebtedness of such other Persons, (vii) every obligation to pay rent or other payment 
amounts of such Person with respect to any sale-leaseback transaction to which such Person is a party, payable through the stated maturity of 
such sale-leaseback transaction, (viii) factoring arrangements of such Person, whether or not such arrangements appear on the balance sheet of 
such Person; and (ix) every obligation of the type referred to in clauses (i) through (viii) of another Person the payment of which, in any case, 
such Person has guaranteed or is responsible or liable, directly or indirectly, as obligor, guarantor or otherwise.  

Section 4.13. Intellectual Property.  

(a) Except as would not reasonably be expected to have, individually or in the aggregate, a Prohibited Effect, the Company and its Subsidiaries 
own all right, title and interest in and to, or possess adequate licenses or other valid rights to use (in each case, free and clear of any Liens), all 
Intellectual Property used or held for use in connection with the business of the Company and its Subsidiaries as currently conducted or as 
contemplated to be conducted.  

(b) Except as would not reasonably be expected to have, individually or in the aggregate, a Prohibited Effect, the use of any Intellectual 
Property by the Company or its Subsidiaries does not infringe or otherwise violate the rights of any Person and is in accordance with any 
applicable license pursuant to which the Company or any of its Subsidiaries acquired the right to use any Intellectual Property.  

(c) Except as would not reasonably be expected to have, individually or in the aggregate, a Prohibited Effect, no Person or Intellectual Property 
of any Person is  
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challenging, infringing or otherwise violating any right of the Company or any of its Subsidiaries with respect to any Intellectual Property 
owned by and/or licensed to the Company or any of its Subsidiaries.  

(d) Neither the Company nor any of its Subsidiaries has received any written notice or, to the Knowledge of the Company, other notice of any 
assertion or claim with respect to any Intellectual Property owned or used by the Company or any of its Subsidiaries other than as would not 
reasonably be expected to have, individually or in the aggregate, a Prohibited Effect.  

(e) No Intellectual Property owned or licensed by the Company or any of its Subsidiaries is being used by the Company or any of its 
Subsidiaries in a manner that would result in the cancellation or unenforceability of such Intellectual Property, nor is the Company or any of its 
Subsidiaries failing to use any Intellectual Property in a manner that would result in the abandonment of such Intellectual Property, in each case 
other than as would not reasonably be expected to have, individually or in the aggregate, a Prohibited Effect. For purposes of this Agreement, 
"Intellectual Property" means (i) all trademarks, trademark rights, trade names, trade name rights, trade dress and other indications of origin, 
corporate names, brand names, logos, certification rights, service marks, applications for trademarks and for service marks, know-how and 
other proprietary rights and information, the goodwill associated with the foregoing and registration in any jurisdiction of, and applications in 
any jurisdictions to register, the foregoing, including any extension, modification or renewal of any such registration or application; (ii) all 
inventions, discoveries and ideas (whether patentable or unpatentable and whether or not reduced to practice), in any jurisdiction, all 
improvements thereto, and all patents, patent rights, applications for patents (including, without limitation, divisions, continuations, 
continuations in part and renewal applications), and any renewals, extensions or reissues thereof, in any jurisdiction;  
(iii) trade secrets, customer lists, know-how, including confidential and other non-public information, and the right in any jurisdiction to limit 
the use or disclosure thereof by any Person (collectively "Trade Secrets"),  
(iv) writings and other works, whether copyrightable or not, in any jurisdiction, and all registrations or applications for registration of 
copyrights in any jurisdiction, and any renewals or extensions thereof; (v) all mask works and all applications, registrations and renewals in 
connection therewith, in any jurisdiction; (vi) all computer software (including data and related documentation); (vii) Internet Web sites, Web 
pages, domain names and applications and registrations pertaining thereto;  
(viii) any similar intellectual property or proprietary rights; and (ix) all copies and tangible documentation thereof and any claims or causes of 
action arising out of or relating to any infringement or misappropriation of any of the foregoing. Schedule 4.13 contains a list of all of the 
Company's patent and patent applications and all trademark, copyright and domain name applications and registrations, including patent 
registrations, and the application number (except with respect to domain names), record owner and jurisdiction as to each.  

(f) Except as would not reasonably be expected to have, individually or in the aggregate, a Prohibited Effect, the Company and its Subsidiaries 
have taken all  
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reasonable precautions to protect the secrecy, confidentiality, and value of the Trade Secrets.  

(g) No Former Employee or Employee, officer or director of the Company or any of its Subsidiaries holds any right, title or interest, directly or 
indirectly, in whole or in part, in or to any material Intellectual Property.  

(h) The Intellectual Property is sufficient, in all material respects for the Company and its Subsidiaries to carry on their business as presently 
conducted.  

Section 4.14. Labor Relations. Except as set forth on Schedule 4.14, neither the Company nor its Subsidiaries is party to any collective 
bargaining agreement covering any individual who performs services as an employee primarily for the Company or any of its Subsidiaries 
(including such persons who are on an approved leave of absence, vacation, short-term disability or otherwise treated as an active employee of 
the Company or any of its Subsidiaries, "Employees"), and there are no controversies or unfair labor practice proceedings pending or, to the 
Company's Knowledge, threatened between the Company or any of its Subsidiaries and any of their current or former Employees or any labor 
or other collective bargaining unit representing any current or former Employee of the Company or any of its Subsidiaries that would 
reasonably be expected to result in a labor strike, dispute, slow-down or work stoppage or otherwise have a Prohibited Effect. To the 
Company's Knowledge, except as set forth on Schedule 4.14, no organizational effort is presently being made or to the Company's Knowledge, 
threatened by or on behalf of any labor union.  

Section 4.15. Employee Benefits.  

(a) Schedule 4.15 lists all employee benefit plans as defined in  
Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended ("ERISA") and all other employee benefit practices or 
arrangements, including, without limitation, any such practices or arrangements providing severance pay, sick leave, vacation pay, salary 
continuation for disability, retirement benefits, deferred compensation, bonus pay, incentive pay, stock options or other stock-based 
compensation, hospitalization insurance, medical insurance, life insurance, scholarships or tuition reimbursements, maintained by the Company 
or any of its Subsidiaries or to which the Company or any of its Subsidiaries is obligated to contribute for Employees or individuals other than 
Employees who at any time prior to the date of this Agreement performed services as an Employee primarily for the Company ("Former 
Employees"). Each of the employee benefit plans, practices and arrangements set forth on Schedule  
4.15 (with the exception of Foreign Plans, as defined in subsection (j) below) shall hereafter be referred to as a "Plan" (or "Plans" as the context 
may require).  

(b) Copies of the following documents, with respect to each of the Plans, as applicable, have been made available to Parent by the Company:  
(i) all plan and related trust documents, and amendments thereto; (ii) the most recent IRS Form 5500; (iii) the most recent IRS determination 
letter;  
(iv) summary plan descriptions; and (v) the most recent actuarial report.  
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(c) Neither the Company nor any trade or business (whether or not incorporated) which has been under common control or treated as a single 
employer with the Company under Section 414(b), (c) or (m) of the Code (an "ERISA Affiliate") has incurred, or is reasonably likely to incur, 
any Liability under Title IV of ERISA or Section 412 of the Code and none of the Plans is a Multiemployer Plan, as defined in Section 3(37) of 
ERISA. Neither the Company nor any ERISA Affiliate has incurred any Liability resulting from a complete or partial withdrawal from any 
Multiemployer Plan, and none of them has incurred, or is reasonably likely to incur, any Liability due to the termination or reorganization of a 
Multiemployer Plan which has not been satisfied in full, and to the Company's Knowledge, no event has occurred that would subject the 
Company or any ERISA Affiliate to any such liability.  

(d) Each Plan has been administered in material compliance with its terms, and other Legal Requirements including, without limitation, the 
provisions of ERISA and the Code, and there are no material pending or, to Company's Knowledge, threatened claims by, on behalf of or 
involving any plan administrator or any plan trustee (other than routine claims for benefits).  

(e) Neither the Company nor any ERISA Affiliate has incurred any liability for any tax or penalty imposed by Section 4975 of the Code or  
Section 502(i) of ERISA with respect to any Plan that has not been satisfied in full.  

(f) Each Plan which is intended to qualify under Section 401(a) of the Code has received an IRS determination letter concluding that such Plan 
so qualifies in form, and to the Company's Knowledge, no event has occurred and no condition exists that could cause such letter to be revoked. 

(g) Except as set forth on Schedule 4.15 or as may be required under  
Section 4980B of the Code, or Section 601 of ERISA, neither the Company nor any of its Subsidiaries has any Liability for post-retirement 
medical or life insurance benefits or coverage for any Employee or Former Employee or any dependent of any such Employee or Former 
Employee.  

(h) Except as provided in Section 2.2 of this Agreement or as set forth on Schedule 4.15, the consummation of the Transactions will not result 
in any increase in the amount of compensation or benefits or accelerate the vesting or timing of payment of any compensation or benefits 
payable by the Company to or in respect of any Employee or Former Employee or the beneficiary or dependent of any such Employee or 
Former Employee under any Plan or Contract.  

(i) Except as set forth on Schedule 4.15, no amount payable by the Company or any of its Subsidiaries to any Employee or Former Employee 
will fail to be deductible for Federal income tax purposes by reason of Section 162(m) or 280G of the Code.  

(j) All employee benefits practices or arrangements which are maintained by the Company or any of its Subsidiaries for the benefit of their 
non-United States Employees or United States Employees located in a foreign jurisdiction (collectively, the  
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"Foreign Plans") have been maintained in all material respects in accordance with the applicable laws of such foreign jurisdiction, and all 
Foreign Plans required to be registered with any Governmental Agency have been registered and have been maintained in good standing with 
such Governmental Agency.  

Section 4.16. Litigation. Except as set forth on Schedule 4.16 there are no claims, actions, suits, proceedings, labor disputes or investigations 
pending or, to the Company's Knowledge threatened, before any Governmental Agency against the Company or any of its Subsidiaries that (i) 
challenges the validity of this Agreement or any action taken or to be taken by the Company or any of its Subsidiaries pursuant to this 
Agreement or in connection with the Transactions, or (ii) individually or in the aggregate, are or would be expected to be material. There is no 
material Order or material judgment outstanding against the Company or any of its Subsidiaries.  

Section 4.17. Environmental Matters.  

(a) For purposes of this Agreement, the term "Environmental Laws" shall mean all Legal Requirements with respect to the protection of the 
public health, safety or the environment, including, without limitation, with respect to any Hazardous Materials, drinking water, groundwater, 
wetlands, landfills, open dumps, storage tanks, solid waste, or waste water, water, soil, air, pollution, the protection, preservation or restoration 
of natural resources, plant and animal life or human health or the environment, or waste management, regulation or control, including without 
limitation the following Legal Requirements:  

(i) The Resource Conservation and Recovery Act, 42 U.S.C.ss.6901  

(ii) The Comprehensive Environmental Response, Compensation and Liability Act of 1980, 26 U.S.C.ss.4611; 42 U.S.C.ss.9601 
("Superfund").  

(iii) The Superfund Amendments and Reauthorization Act of 1986.  

(iv) The Clean Air Act, 42 U.S.C.ss.7401.  

(v) The Clean Water Act, 33 U.S.C.ss.1251.  

(vi) The Safe Drinking Water Act, 42 U.S.C.ss.300f.  

(vii) The Toxic Substances Control Act, 15 U.S.C.ss.2601.  

(viii) The Hazardous Materials Transportation Act, 49 U.S.C.ss.1801 et seq.  

(ix) Applicable state mining laws.  

(b) Except as set forth on Schedule 4.17:  
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(i) Except for matters which, individually or in the aggregate, would not reasonably be expected to have a Prohibited Effect, the Company and 
its Subsidiaries are and since April 30, 2001 have been, in compliance with all Environmental Laws;  

(ii) Except for matters which, individually or in the aggregate, would not reasonably be expected to have a Prohibited Effect, the Company and 
its Subsidiaries have no Liability under any Environmental Law; and  

(iii) no written notice, notification, demand, request for information, Governmental Agency inquiry, demand letter, notice of violation or 
alleged violation of, non-compliance or alleged non-compliance with or any Liability under, any Environmental Law by or relating to 
operations or properties of the Company or any of its Subsidiaries has been received by or threatened in writing against the Company or any of 
its Subsidiaries which has not been resolved or which is or would be reasonably likely to be material to the Company and its Subsidiaries, taken 
a whole.  

(c) For purposes of this Agreement, the following terms shall have the meanings specified below:  

(i) "Hazardous Materials" means each and every element, compound, chemical mixture, pollutant, contaminant, material, waste or other 
substance which is defined, designated, regulated, determined, classified or identified as hazardous, radioactive, harmful or toxic under any 
Environmental Law, or the Release of which is prohibited or regulated under any Environmental Law, or which to the Knowledge of the 
Company could reasonably be expected to cause, whether now or with the passage of time, damage to Persons, property, flora, fauna or the 
environment. Without limiting the generality of the foregoing, the term shall include any "toxic substance," "hazardous substance," "hazardous 
waste," or "hazardous material" as defined in any Environmental Law, and any explosive or radioactive material, asbestos, asbestos-containing 
material, waste water, sludge, untreated dye, other effluent, coal ash, polychlorinated biphenyls, special waste, petroleum or any derivative or 
byproduct thereof, and toxic waste.  

(ii) "Release" means any spilling, leaking, pumping, releasing, depositing, pouring, emitting, emptying, migrating, discharging, injecting, 
storing, escaping, leaching, dumping, burying, abandoning, disposing or moving into the environment.  

Section 4.18. Tax Matters.  

(a) Except as set forth in Schedule 4.18, (i) the Company and its Subsidiaries have timely filed with the appropriate Taxing Authority all 
material Tax Returns required to be filed by or with respect to the Company, its Subsidiaries or their operations or assets, and such Tax Returns 
are true, correct and complete in all material respects; (ii) all material Taxes due with respect to taxable years for which the Company's and its  
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Subsidiaries' Tax Returns were filed, all material Taxes required to be paid on an estimated or installment basis, and all material Taxes required 
to be withheld with respect to the Company or any of its Subsidiaries or their Employees, operations or assets have been timely paid or, if 
applicable, withheld and paid to the appropriate Taxing Authority in the manner provided by Legal Requirements; (iii) the reserve for Taxes set 
forth on the balance sheet of the Company as of January 31, 2002 is adequate for the payment of all material Taxes through the date thereof and 
no material Taxes have been incurred after January 31, 2002 which were not incurred in the ordinary course of business; (iv) there are no Liens 
(other than Permitted Liens) for Taxes upon the assets of the Company or any of its Subsidiaries; (v) no federal, state, local or foreign audits, 
administrative proceedings or court proceedings are pending with regard to any material Taxes or material Tax Returns of the Company or any 
of its Subsidiaries and there are no outstanding deficiencies or assessments asserted or proposed, and any such proceedings, deficiencies or 
assessments shown in Schedule 4.18 are being contested in good faith through appropriate proceedings diligently conducted and the Company 
has made or will make available to Purchaser copies of all revenue agent reports (or similar reports) and related schedules relating to pending 
income tax audits of the Company or any of its Subsidiaries; (vi) there are no outstanding agreements, consents or waivers extending the 
statutory periods of limitation applicable to the assessment of any material Taxes or deficiencies against the Company or any of its 
Subsidiaries, or with respect to their operations or assets; (vii) the federal income Tax Returns of the Company and its Subsidiaries have been 
examined by the Internal Revenue Service (or the applicable statutes of limitation for the assessment of federal income Taxes for such periods 
have expired) for all periods through and including April 30, 1999; (viii) the Company and its Subsidiaries will not be required to include any 
material item of income in, or exclude any material item of deduction from, taxable income for any taxable period (or portion thereof) ending 
after the Closing Date as a result of any (x) change in method of accounting for a taxable period ending on or prior to the Closing Date, or (y) 
"closing agreement," as described in Section 7121 of the Code (or any corresponding provision of state, local or foreign income Tax law), 
entered into on or prior to the Closing Date, or (z) any ruling received from the Internal Revenue Service;  
(ix) neither the Company or any of its Subsidiaries has filed a consent to the application of Section 341(f) of the Code; and (x) the Company is 
not and has not been a United States real property holding company (as defined in Section 897(c)(2) of the Code) during the applicable period 
specified in  
Section 897(c)(1)(A)(ii) of the Code.  

(b) "Code" means the Internal Revenue Code of 1986, as amended.  

(c) "Taxes" means all federal, state, local and foreign taxes, including, without limitation, income, gross income, gross receipts, unincorporated 
business, production, excise, employment, sales, use, transfer, ad valorem, profits, license, capital stock, franchise, severance, stamp, 
withholding, social security, employment, unemployment, disability, worker's compensation, payroll, utility, windfall profit, custom duties, 
personal property, real property, registration, alternative or add-on minimum, estimated and other taxes, governmental fees or like charges of 
any kind whatsoever, including any interest, penalties or additions thereto, imposed by any Governmental  
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Agency ("Taxing Authority") whether disputed or not; and "Tax" shall mean any one of them.  

(d) "Tax Return" means any report, return, information return, filing, claim for refund or other information, including any schedules, exhibits or 
attachments thereto, and any amendments to any of the foregoing required to be filed or maintained in connection with the calculation, 
determination, assessment or collection of any Taxes (including estimated Taxes).  

Section 4.19. Brokers. Except for the financial advisory fees set forth on Schedule 4.19, neither the Company nor any of its Subsidiaries nor 
any of their respective officers or directors on behalf of the Company or any such Subsidiary has employed any financial advisor, broker or 
finder or incurred any liability for any financial advisory fee, broker's fees, commissions or finder's fees in connection with any of the 
Transactions.  

Section 4.20. Books and Records of the Company. The books of account, minute books, stock record books, and other records of the Company 
and each of its Subsidiaries, all of which have been made available to Parent, are complete and correct in all material respects, accurately 
reflect in all material respects the transactions to which the Company or such Subsidiary is a party or by which its properties are bound in 
accordance with GAAP and have been maintained in all material respects in accordance with sound business practices (and, with respect to the 
books and records of the Company, the requirements of  
Section 13(b)(2) of the Exchange Act), including the maintenance of an adequate system of internal controls. The minute books of the 
Company and each of its Subsidiaries contain accurate and materially complete records of meetings held of, and corporate action taken by, 
their respective shareholders, boards of directors, and committees of such boards of directors.  

Section 4.21. Customers and Suppliers. For the twelve calendar months ended March 31, 2002, there were no customers of the Company or any 
of its Subsidiaries whose purchases from the Company and its Subsidiaries together constituted greater than 5% of the Company's consolidated 
revenue (or in the case of customers with respect to which the Company receives a commission from the publisher, greater than 5% of the 
Company's consolidated gross profit for such twelve-month period). Schedule 4.21 lists each of the Company's vendors, suppliers and 
publishers, the sale of whose product constituted greater than 7% of the Company's consolidated revenue for the twelve calendar months ended 
March 31, 2002 (or in the case of customers with respect to which the Company receives a commission from the publisher, the consolidated 
gross profit for such twelve month period) (each a "Major Supplier") and the amount of consolidated revenue (or consolidated gross profit, as 
applicable) attributable to each Major Supplier during such twelve-month period. As of the date of this Agreement, neither the Company nor 
any of its Subsidiaries is engaged in any material dispute with any Major Supplier or since January 31, 2002, has received notice from a Major 
Supplier that it intends to materially alter its relationship with the Company or any of its Subsidiaries in a manner that would be materially 
adverse to the Company and its Subsidiaries taken as a whole.  

Section 4.22. Certain Payments. Since April 30, 2001, neither the Company nor any of its Subsidiaries nor any of their respective directors, 
officers or, to the Company's Knowledge, agents, Employees, Former Employees or, any other Person associated with or  
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acting for or on behalf of the Company or any such Subsidiary, has directly or indirectly (a) made any contribution, gift, bribe, rebate, payoff, 
influence payment, kickback, or other payment to any Person, private or public, regardless of form, whether in money, property, or services (i) 
to obtain favorable treatment in securing business, (ii) to pay for favorable treatment for business secured, (iii) to obtain special concessions or 
for special concessions already obtained, for or in respect of the Company or any of its Subsidiaries, or (iv) in violation of any Legal 
Requirement, provided that the foregoing clauses  
(a)(i), (ii) and (iii) shall not be deemed to include any ordinary course activities customarily engaged in by sales personnel in the applicable 
jurisdictions in which the Company or the applicable Subsidiary operates that comply with all applicable Legal Requirements, or (b) 
established or maintained any fund or asset that has not been recorded in the books and records of the Company.  

Section 4.23. Proxy Statement. The Proxy Statement to be sent to the Shareholders in connection with the Special Meeting, and any other 
schedule or document required to be filed by the Company in connection with the Merger, will comply as to form in all material respects with 
the applicable requirements of the Exchange Act and the rules and regulations thereunder, except that no representation or warranty is being 
made by the Company with respect to statements made therein based on information supplied by Parent or Purchaser specifically for inclusion 
therein. The Proxy Statement will not, at the time the Proxy Statement (or any amendment or supplement thereto) is filed with the Commission 
or first sent to Shareholders, at the time of the Special Meeting or at the Effective Time, contain any untrue statement of a material fact or omit 
to state any material fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under 
which they were made, not misleading. Notwithstanding the foregoing, the Company does not make any representation or warranty with 
respect to any information that has been supplied by Parent, Purchaser or their accountants, counsel or other authorized representatives 
specifically for use in any of the foregoing documents.  

Section 4.24. State Takeover Statutes Inapplicable. The Board of Directors has approved the transactions to be effected in accordance with this 
Agreement pursuant to Article 13.03A(1) of the TBCA, and determined that such approval satisfies the requirements of Article 13.03A(1) of 
the TBCA and, as a result, renders the other provisions of Article 13.03 of the TBCA inapplicable to the Transactions and to the Subsequent 
Transactions.  

Section 4.25. Statements True and Correct. None of the information supplied or to be supplied by the Company or any of its Subsidiaries to any 
Governmental Agency in connection with the transactions contemplated hereby will, at the respective time such documents are supplied, be 
false or misleading with respect to any material fact, or omit to state any material fact necessary to make the statements therein, in light of the 
circumstances under which they were made, not misleading, or omit to state any material fact necessary to correct any statement in any earlier 
communication to any Governmental Agency. For purposes of this Agreement, "Governmental Agency" means (a) any international, foreign, 
federal, state, county, local or municipal government or administrative agency or political subdivision thereof, (b) any governmental agency, 
authority, board, bureau, commission, department or instrumentality, (c) any court or administrative tribunal, (d) any non-governmental 
agency, tribunal or entity that is  

-27-  



vested by a governmental agency with applicable jurisdiction, or (e) any arbitration tribunal or other non-governmental authority with 
applicable jurisdiction.  

ARTICLE V.  

REPRESENTATIONS AND WARRANTIES OF PARENT AND PURCHASER  

Parent and Purchaser, jointly and severally, represent and warrant to the Company as of the date of this Agreement as follows:  

Section 5.1. Organization, Standing and Power. Each of Parent and Purchaser is a corporation duly organized, validly existing and in good 
standing under the laws of its respective jurisdiction of incorporation, has all requisite power and authority to own, lease and operate its 
properties and to carry on its business as now being conducted, and is duly qualified to do business as a foreign corporation and in good 
standing to conduct business in each jurisdiction in which the business it is conducting, or the operation, ownership or leasing of its properties, 
makes such qualification necessary, other than in such jurisdictions where the failure so to qualify would not reasonably be expected to have a 
material adverse effect on Parent and its subsidiaries taken as a whole.  

Section 5.2. Authority; No Violations; Consents and Approvals.  

(a) Each of Parent and Purchaser has the requisite corporate power and authority to execute and deliver the Transaction Documents and 
consummate the Transactions.  

(b) The execution and delivery of the Transaction Documents by each of Parent and Purchaser and the consummation by the each of Parent and 
Purchaser of the Transactions have been duly and validly authorized by their respective board of directors, and by the sole stockholder of 
Purchaser, and no other corporate proceedings on the part of each of Parent and Purchaser are necessary to authorize the Transaction 
Documents or to consummate the Transactions.  

(c) This Agreement has been, and any other Transaction Document at the time of its execution will have been, duly and validly executed and 
delivered by each of Parent and Purchaser, and (assuming this Agreement and such Transaction Documents each constitute a valid and binding 
obligation of the Company) this Agreement constitutes, and each such other Transaction Document at the time of execution will constitute, the 
valid and binding obligations of each of Parent and Purchaser, enforceable in accordance with their respective terms, subject to bankruptcy, 
insolvency, fraudulent transfer, reorganization, moratorium and similar laws of general applicability relating to or affecting the rights of 
creditors and to general principles of equity.  

(d) The execution and delivery of the Transaction Documents and the consummation of the Transactions by each of Parent and Purchaser will 
not  
(i) violate, conflict with or result in any breach of any provision of the Certificate or Certificates of Incorporation or Bylaws of Parent or 
Purchaser, (ii) conflict with or result in a violation  
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or breach of, or constitute a default (with or without due notice or lapse of time or both) under the terms, conditions or provisions of any note, 
bond, mortgage, indenture or deed of trust, or any license, lease or agreement to which Parent or Purchaser is a party or to which any of their 
assets is subject, or (iii) violate any Order or Legal Requirements applicable to Parent or Purchaser, except with respect to clauses (ii) or  
(iii) such defaults and violations which, individually or in the aggregate, would not reasonably be expected to have a material adverse effect on 
the ability of Parent or Purchaser to consummate the Transactions.  

(e) No consent, approval, order or authorization of, or registration, declaration or filing with, notice to, or permit from any Governmental 
Agency, is required by or with respect to Parent, or Purchaser in connection with the execution and delivery of this Agreement by each of 
Parent and Purchaser or the consummation by each of Parent or Purchaser of any of the Transactions, except for: (A) filings under the Hart-
Scott-Rodino Antitrust Improvements Act of 1976, as amended (the "HSR Act") and any filings required to be made with any foreign antitrust 
authorities; (B) the filing of the Certificates of Merger with the Secretary of State of the States of Delaware and Texas; (C) such filings and 
approvals as may be required by any applicable federal or state securities laws; and (D) such other consents, approvals, orders, authorizations, 
registrations, declarations, filings, notices or permits the failure of which to be obtained or made would not reasonably be expected to have a 
material adverse effect on the ability of Parent and Purchaser to consummate the Transactions.  

Section 5.3. Litigation. There are no actions, causes of action, claims, suits, proceedings or Orders pending or, to the Knowledge of Parent, 
threatened against Parent at law, in equity, in admiralty or otherwise, or before or by any Governmental Agency, which (i) seeks to restrain or 
enjoin the consummation of the Transactions or (ii) would reasonably be expected to have a material adverse effect on Parent and its 
Subsidiaries, taken as a whole, or the ability of Parent or Purchaser to consummate the Transactions.  

Section 5.4. Proxy Statement. None of the information supplied by Parent, Purchaser or any Affiliate of Parent or Purchaser specifically for 
inclusion in the Proxy Statement, or in any amendments thereof or supplements thereto, will, on the date the Proxy Statement is first mailed to 
Shareholders, at the time of the Special Meeting or at the Effective Time, contain any statement which, at such time and in light of the 
circumstances under which it will be made, will be false or misleading with respect to any material fact, or will omit to state any material fact 
necessary in order to make the statements therein not false or misleading or necessary to correct any statement in any earlier communication 
with respect to the solicitation of proxies for the Special Meeting which has become false or misleading.  

Section 5.5. Ownership of Company Shares. To the Knowledge of Parent, none of Parent, Purchaser or any of their respective controlled 
Affiliates beneficially owns more than 100 shares of Common Stock in the aggregate.  

Section 5.6. No Prior Activities; Assets of Purchaser. Purchaser was formed solely for the purpose of the Merger and engaging in the other 
Transactions. As of the date of this Agreement and the Effective Time, except for (A) obligations or liabilities incurred in  
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connection with its incorporation or organization, (B) the Transactions and activities, agreements or arrangements in connection with the 
Transactions, and  
(C) activities, agreements, arrangements, obligations and liabilities in connection with Purchaser being a guarantor under Parent's senior credit 
facility, Purchaser has not and will not have (i) incurred, directly or indirectly through any of its Subsidiaries or Affiliates, any material 
obligations or liabilities, (ii) engaged in any business or activities of any type or kind whatsoever or (iii) entered into any material agreements 
or arrangements with any Person.  

Section 5.7. Statements True and Correct. None of the information (including this Agreement) supplied or to be supplied by Parent or 
Purchaser to any Governmental Agency connection with the Transactions will, at the respective time such documents are supplied, be false or 
misleading with respect to any material fact, or omit to state any material fact necessary to make the statements therein, in light of the 
circumstances under which they were made, not misleading, or omit to state any material fact necessary to correct any statement in any earlier 
communication to any Governmental Agency.  

Section 5.8. Brokers. Neither Parent nor Purchaser nor any of their respective officers or directors on behalf of Parent or Purchaser has 
employed any financial advisor, broker or finder in a manner that would result in any liability of the Company for any broker's fees, 
commissions or finder's fees in connection with any of the Transactions or that would result in any reduction of the consideration payable to the 
Shareholders.  

Section 5.9. Financing. Parent has or has available to it and, subject to the terms and conditions herein, will make available to Purchaser, all 
funds necessary to consummate all of the Transactions and pay the related fees and expenses of Parent and Purchaser.  

ARTICLE VI.  

CONDUCT OF BUSINESS PENDING THE MERGER  

Section 6.1. Conduct of Business by the Company Pending the Merger. Except as set forth in Schedule 6.1 or as provided for in this 
Agreement, during the period from the date of this Agreement to the earliest to occur of the date of termination of this Agreement, or the 
Effective Time, unless Parent shall otherwise agree in writing:  

(a) the Company shall, and shall cause each of its Subsidiaries to, conduct its business in all material respects in the ordinary and usual course 
in substantially the same manner as previously conducted and in compliance with all applicable Legal Requirements and, to the extent 
consistent therewith, shall use its reasonable best efforts to preserve its business organization intact in all material respects, to keep available 
generally the services of its present officers and employees and to maintain in all material respects its existing relations with customers, 
suppliers, creditors and business partners and other Persons having business dealings with it;  

(b) the Company shall not, directly or indirectly, amend or propose to amend its or any of its Subsidiaries' certificate of incorporation or bylaws 
or similar organizational documents;  
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(c) the Company shall not, and it shall not permit its Subsidiaries to: (i) (A) declare, set aside or pay any dividend or other distribution payable 
in cash, stock or property with respect to the Company's capital stock or that of its Subsidiaries, other than dividends and distributions by a 
direct or indirect wholly owned Subsidiary to its parent, or (B) redeem, purchase or otherwise acquire directly or indirectly any of the 
Company's capital stock (or options, warrants, calls, commitments or rights of any kind to acquire any shares of capital stock) or that of its 
Subsidiaries; (ii) issue, sell, pledge, dispose of or encumber any additional shares of, or securities convertible into or exchangeable for, or 
options, warrants, calls, commitments or rights of any kind to acquire, any shares of capital stock of any class of the Company or its 
Subsidiaries, other than Common Stock issued upon the exercise of Options listed on Schedule 4.5; (iii) split, combine or reclassify the 
outstanding capital stock of the Company or of its Subsidiaries; (iv) make any loan or advance to, or payment (including with respect to 
outstanding Indebtedness) for the benefit of, any direct or indirect beneficial owner of any Common Stock or Options, other than payment of 
salary and benefits to Employees, in the ordinary course of business, consistent with past practice, and advances permitted under Section 6.1
(e)), or (v) enter into or effect any transaction with any Affiliate of or advisor to the Company in which the cash value (measured on a 
transaction by transaction basis) of the goods or services received by the Company or such Subsidiary is less than the greater of (x) the amount 
which the Company or the applicable Subsidiary would have had to pay in a comparable transaction with a Third Party entered into on an 
arm's-length basis, or (y) the cash value of the goods and services paid by the Company or such Subsidiary in such transaction.  

(d) the Company shall not, and it shall not permit its Subsidiaries to, acquire or agree to acquire, or dispose of or agree to dispose of, any 
material assets, either by purchase, merger, consolidation, sale of shares in any of its Subsidiaries or otherwise, except for (v) the acquisition of 
furniture, equipment and other property in the ordinary course of business in an aggregate amount not to exceed $500,000, (w) purchases of 
software for resale in the ordinary course of business, consistent with past practice, (x) purchases and sales of inventory in the ordinary course 
of business, consistent with past practice, (y) sales of obsolete equipment in the ordinary course of business, in an aggregate amount not to 
exceed $50,000, and (z) sales of excess equipment in an amount in any single transaction or series of related transactions, not to exceed 
$100,000;  

(e) neither the Company nor its Subsidiaries shall: (i) grant any bonuses or special compensation or any increase in the compensation payable 
or to become payable by the Company or any of its Subsidiaries to any of its officers, directors or key employees, except (x) in the case of key 
employees who are not officers or directors, increases in the ordinary course of business, or (y) pursuant to contracts or plans in effect as of the 
date of this Agreement; or (ii) make or agree to make any accrual or arrangement for or payment of bonuses or special compensation of any 
kind to any Employee whose compensation is determined other than by multiplying the number of hours worked by an hourly rate (a "Salaried 
Employee"), or general increase in the salary or bonus payable or to become payable by the Company or any of its Subsidiaries to any 
Employee other than Salaried Employees (other than increases granted to individual  
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employees for merit, length of service, change in position or responsibility or other reasons applicable to specific Employees and not generally 
to a class or group thereof); or (iii) (A) adopt any new, (B) except as may be required by applicable Legal Requirements or the terms of any 
Plan, grant any award under, or (C) except as required by applicable Legal Requirements or the terms of any Plan as in effect on the date of this 
Agreement, amend or otherwise increase, or accelerate the payment or vesting of the amounts payable or to become payable under, any existing 
Plan; or (iv) enter into or modify or amend any employment or severance agreement with or, except as required by applicable Legal 
Requirements or the terms of any Plan as in effect on the date of this Agreement and listed on Schedule 6.1, grant any severance or termination 
rights to any officer, director or employee of the Company or any of its Subsidiaries; or (v) enter into any collective bargaining agreement, or 
(vi) except as may be required by applicable Legal Requirements or the terms of any Plan as in effect on the date of this Agreement, make any 
loan to, any director, executive officer or employee of the Company other than advances permitted under Section 6.1(g)(D)(2);  

(f) neither the Company nor any of its Subsidiaries shall modify, amend or terminate in any material respect, any Material Contract or waive, 
release or assign any material rights or claims thereunder, except for modifications, amendments, terminations, waivers, releases or 
assignments that do not materially increase the financial commitment of or burden on the Company or any of its Subsidiaries under such 
Material Contract or the duration of the obligations of the Company or any of its Subsidiaries thereunder;  

(g) neither the Company nor any of its Subsidiaries shall: (A) incur, become subject to or assume or agree to incur, become subject to or 
assume any material Liability (other than as expressly permitted by Section 6.1(f)) or Indebtedness other than Indebtedness with respect to 
working capital in amounts consistent with past practice; (B) materially modify any Indebtedness or other material Liability (other than as 
expressly permitted by Section 6.1(f)); (C) assume, guarantee, endorse or otherwise become liable or responsible (whether directly, 
contingently or otherwise) for the obligations of any other Person (other than a Subsidiary of the Company), other than immaterial amounts in 
the ordinary course of business, and other than the endorsement of negotiable instruments for collection in the ordinary course of business; or 
(D) make any loans, advances or capital contributions to, or investments in, any other Person (other than to (1) wholly owned Subsidiaries of 
the Company or (2) customary advances to Employees in accordance with past practice and in an individual amount not in excess of $2,500 for 
any individual or $25,000 in the aggregate);  

(h) neither the Company nor any of its Subsidiaries shall change any of the accounting methods, practices or policies used by it, unless required 
by generally accepted accounting principles or rules and regulations of the Commission;  

(i) the Company and its Subsidiaries shall not make or agree to make any single capital expenditure in excess of $150,000 or capital 
expenditures in excess of $500,000 in the aggregate;  
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(j) the Company shall not, and it shall not permit its Subsidiaries to, make or change any material election related to Taxes (unless required by 
law) or settle or compromise any material Liability related to Taxes;  

(k) the Company shall not, and it shall not permit its Subsidiaries to, (i) waive the benefits of, or agree to modify in any material manner, any 
confidentiality, standstill or similar agreement to which the Company or any of its Subsidiaries is a party, or (ii) pay, discharge or satisfy any 
proceeding, other than a payment, discharge or satisfaction (A) involving payments by the Company or its Subsidiaries of less than $100,000, 
or (B) for which liabilities are reflected on or are reserved against in the Balance Sheet, but not to exceed the reserve therefor, in each case in 
complete satisfaction, and with a complete release, of such matter with respect to all parties to such matter, of actions, suits, proceedings or 
claims;  

(l) the Company shall not, and it shall not permit its Subsidiaries to, make any payments or incur any Liability or obligation for the purpose of 
obtaining any consent from any third party to the Transactions, other than (i) filing fees paid to Governmental Agencies in connection with the 
Transactions and (ii) payments not in excess of $10,000 in the aggregate;  

(m) the Company shall keep in full force and effect insurance comparable in amount and scope to coverage maintained by it (or on behalf of it) 
on the date of this Agreement;  

(n) the Company shall not incur, and shall not permit any of its Subsidiaries to incur any Lien on any of their assets other than Permitted Liens;  

(o) the Company shall not take any action that would reasonably be expected to cause any of the representations and warranties made by the 
Company in this Agreement not to remain materially true and materially correct; and  

(p) neither the Company nor any of its Subsidiaries shall enter into an agreement, contract, commitment or arrangement to do any of the 
foregoing, or to authorize, recommend, propose or announce an intention to do any of the foregoing.  

Section 6.2. No Solicitation.  

(a) The Company shall, and shall cause its Subsidiaries, officers, directors, employees, counsel, investment bankers, financial advisers, 
accountants, other representatives and agents (collectively, the "Company Representatives") to immediately as of the date of this Agreement 
cease any discussions or negotiations with any Persons that may be ongoing with respect to a Takeover Proposal. The Company shall not, and 
shall not authorize or permit any Company Representative to, (i) solicit, initiate or encourage, directly or indirectly (including by way of 
furnishing information), or take any other action to facilitate, any inquiries or the making of any proposal which constitutes, or may reasonably 
be expected to lead to, any Takeover Proposal; (ii) participate in any discussions or negotiations regarding any Takeover Proposal; or (iii)  
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enter into any agreement with respect to any Takeover Proposal; provided, however, that, if at any time prior to the Effective Time, the Board 
of Directors determines in good faith, after consultation with its outside legal counsel, that it is necessary to do so in order to comply with its 
fiduciary duties under applicable Legal Requirements, the Company may, in response to an unsolicited bona fide Superior Proposal, and 
subject to compliance with Section 6.2(b), (x) furnish information concerning its business, properties or assets to any Person pursuant to a 
confidentiality agreement with terms and conditions similar to the Confidentiality Agreement, dated April 9, 2002 (the "Confidentiality 
Agreement") between the Company and Parent (provided that such confidentiality agreement may not include any provision granting any such 
Person an exclusive right to negotiate with the Company) and (y) participate in negotiations regarding such Superior Proposal. Without limiting 
the foregoing, it is understood that any violation of the restrictions set forth in the preceding sentence by any Company Representative shall be 
deemed to be a breach of this  
Section 6.2(a) by the Company. The Company shall not release any Third Party from, or waive any provision of, any such confidentiality 
agreement or any other similar confidentiality or standstill agreement to which the Company is a party. "Third Party" means any Person or 
group other than Parent, Purchaser or any Affiliate thereof.  

(b) In addition to the obligations of the Company set forth in paragraph (a) of this Section 6.2, the Company shall promptly advise Parent orally 
and in writing of any request for information, proposal, discussion, negotiation or inquiry received after the date of this Agreement in 
connection with any Takeover Proposal and the Company will promptly (but in any event within one Business Day) communicate to Parent the 
material terms and conditions of any such proposal, discussion, negotiation or inquiry which it may receive (and will promptly provide to 
Parent copies of any written materials received by the Company in connection with such proposal, discussion, negotiation or inquiry) and the 
identity of the Person making such proposal or inquiry or engaging in such discussions or negotiation. The Company will promptly provide to 
Parent any non-public information concerning the Company or any of its Subsidiaries provided to any other Person which was not previously 
provided to Parent. The Company will keep Parent informed of the status and material details (including amendments or proposed 
amendments) of any such Takeover Proposal.  

(c) If the Board of Directors or any committee thereof intends: (i) to approve or recommend, or propose to approve or recommend, any 
Superior Proposal; or (ii) to cause the Company to enter into any agreement with respect to any Superior Proposal (other than any 
confidentiality agreement as contemplated by Section 6.2(a)), (a "Competing Agreement"), then at least five Business Days prior to taking such 
action: (A) the Company shall provide Parent with written notice advising Parent that the Board of Directors has received a Superior Proposal 
that it intends to accept, specifying the material terms and conditions of such Superior Proposal and identifying the Person or Persons making 
such Superior Proposal, and (B) the Company shall, and shall cause its financial and legal advisors to, negotiate in good faith with Parent to 
make such adjustments in the terms and conditions of this Agreement as would enable the Company to proceed with the Transactions on such 
adjusted terms. If following the completion of such five Business Day period the Company and Parent have been unable to agree upon  
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such adjustment in the terms and conditions of this Agreement as would enable the Company to proceed with the Transactions, then, after 
compliance with the Escrow Procedures, the Board of Directors or any committee thereof may: (i) approve or recommend, or propose to 
approve or recommend, such Superior Proposal; or (ii) cause the Company to enter into a Competing Agreement with respect to such Superior 
Proposal. So long as any Competing Agreement expressly provides that the existence of this Agreement, the performance by the Company of 
its obligations hereunder and the consummation of the Transactions shall not constitute a breach or default under the Competing Agreement, 
then the existence of the Competing Agreement and the performance by the Company of its obligations thereunder relating to the Superior 
Proposal, the consummation of the Superior Proposal and the amendment of the Rights Plan in connection with the Competing Agreement shall 
not be deemed to be a breach or default under this Agreement. Subject to compliance with the Escrow Procedures, if required by the second 
preceding sentence, nothing contained in this  
Section 6.2 shall prohibit the Company or the Board of Directors from taking and disclosing to the Shareholders a position contemplated by 
Rule 14e-2(a) promulgated under the Exchange Act.  

(d) "Takeover Proposal" means any inquiry, proposal or offer from any Third Party, whether in writing or otherwise, relating to any 
"Alternative Transaction", which is defined as any one of the following transactions with or by a Third Party: (A) merger, consolidation or 
similar transaction involving the Company, (B) sale, lease or other disposition directly or indirectly by merger, consolidation, tender offer, 
share exchange or otherwise of assets of the Company or its Subsidiaries representing 10% or more of the consolidated assets of the Company 
and its Subsidiaries, (C) issue, sale, or other disposition of (including by way of merger, consolidation, tender offer, share exchange or any 
similar transaction) securities (or options, rights or warrants to purchase, or securities convertible into, such securities) representing 10% or 
more of the voting power of the Company or (D) transaction in which any Person shall acquire beneficial ownership (as such term is defined in 
Rule 13d-3 under the Exchange Act), or the right to acquire beneficial ownership or any "group" (as such term is defined under the Exchange 
Act) shall have been formed which beneficially owns or has the right to acquire beneficial ownership of 15% or more of the outstanding 
Common Stock, in each case for avoidance of doubt, other than the transactions with Parent contemplated by this Agreement, and except for 
any Person that beneficially owns more than 15% of the outstanding Common Stock as of the date of this Agreement, unless such Person's 
beneficial ownership increases by more than 1% of the outstanding Common Stock; provided that the term "Alternative Transaction" shall not 
include sales of products and services in the ordinary course of business, and following termination of this Agreement, shall not include any 
acquisition of securities by an underwriter or broker-dealer in connection with a bona fide public offering of such securities.  

(e) "Superior Proposal" means any bona fide written offer for an Alternative Transaction (i) by a Third Party that the Board of Directors 
determines in its good faith judgment has the good faith intent to proceed with negotiations, (ii) for all outstanding shares of Common Stock, 
(iii) that would provide the Shareholders the right to receive a  
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higher per share consideration than the Per Share Amount, payable in cash or marketable securities, (iv) on terms which the Board of Directors 
determines in its good faith judgment (after consultation with a financial advisor of nationally recognized reputation) are more favorable to the 
Shareholders than the Merger from a financial point of view and (v) that the Board of Directors determines in good faith judgment is 
reasonably capable of being completed, taking into account all financial, regulatory, legal and other aspects of such proposal.  

(f) "Escrow Procedures" means that the Company shall have performed the following:  

(i) the Company shall have entered into an escrow agreement, in form and substance reasonably satisfactory to Parent, with an escrow agent 
reasonably satisfactory to Parent, providing for among other things: (A) the deposit into the escrow account by the Company of $6 million, (B) 
the release of such escrowed funds to Parent, to the extent Parent is entitled thereto pursuant to Section 9.3, upon notice from Parent to the 
escrow agent that Parent has terminated this Agreement pursuant to Section 9.1(e)(ii)(A) or (B)(x), and (C) the release of such funds to the 
Company (or its designee) or Parent to the extent Parent is entitled thereto pursuant to Section 9.3, upon evidence reasonably satisfactory to the 
escrow agent of the termination of this Agreement pursuant to any other provision of this Agreement.  

(ii) the Company shall have deposited $6 million with the escrow agent.  

Section 6.3. Rights Agreement. Except for the amendments contemplated by  
Section 3.1(c) hereof or amendments approved in writing by Parent or Purchaser, the Company shall not, from and after the date of this 
Agreement, amend the Rights Agreement in any manner. In addition the Company covenants and agrees that it shall not redeem the Rights 
unless such redemption is consented to in writing by Parent prior to such redemption or unless it is ordered to do so by a court of competent 
jurisdiction.  

Section 6.4. Access and Information. From the date of this Agreement to the Effective Time, the Company and its Subsidiaries shall (a) afford 
to Parent and Purchaser and their accountants, counsel and other representatives reasonable access at all reasonable times (and at such other 
times as the parties may mutually agree) and upon reasonable notice to all of their properties, books, contracts, commitments, records and 
personnel, and (b) during such period, furnish promptly to Parent and Purchaser (i) a copy of each report, schedule and other document filed or 
received by it or any of its Subsidiaries pursuant to the requirements of federal or state securities laws, and (ii) all other information concerning 
its business, properties and personnel as Parent may reasonably request. Nothing in this Section 6.4 shall require the Company to provide 
access to or disclose information where such access or disclosure would conflict with applicable laws or result in the loss of any attorney-client 
privilege; provided that, with respect to any such information subject to attorney-client privilege, the Company shall use all reasonable efforts 
to disclose or provide access to such information or to substantively equivalent or similar information in a manner that will not result in the loss 
of such privilege.  
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Parent shall hold, and shall cause its employees and agents to hold, in confidence all such information in accordance with the terms of the 
Confidentiality Agreement.  

Section 6.5. Notification of Certain Matters.  

(a) The Company shall give prompt notice to Parent of (i) the occurrence, or non-occurrence of any event whose occurrence, or non-occurrence 
would be likely to cause either (A) any representation or warranty of the Company contained in this Agreement to be materially untrue or 
inaccurate at any time from the date of this Agreement to the Effective Time or (B) any condition set forth in Article VIII to be unsatisfied in 
any material respect at any time from the date of this Agreement to the Closing Date and (ii) any failure of the Company, or any of its officers, 
directors, employees or agents, to comply with or satisfy any covenant, condition or agreement to be complied with or satisfied by it hereunder; 
provided, however, that the delivery of any notice pursuant to this Section 6.5(a) shall not limit or otherwise affect the remedies available 
hereunder to Parent.  

(b) Parent shall give prompt notice to the Company of (i) the occurrence, or non-occurrence of any event whose occurrence, or non-occurrence 
would be likely to cause any representation or warranty of Parent and Purchaser contained in this Agreement to be materially untrue or 
inaccurate at any time from the date of this Agreement to the Effective Time or (ii) any action, proceeding, injunction or other order, decree, 
judgment or ruling by a court of competent jurisdiction or by a governmental, regulatory or administrative agency or commission of competent 
jurisdiction applicable to Purchaser, but not to the Company, in connection with the Merger and the Transactions and (iii) any failure of Parent 
or Purchaser, or any of their respective officers, directors, employees or agents, to comply with or satisfy any covenant, condition or agreement 
to be complied with or satisfied by it hereunder; provided, however, that the delivery of any notice pursuant to this Section 6.5(b) shall not limit 
or otherwise affect the remedies available hereunder to the Company.  

Section 6.6. Employee Stock Purchase Plan. From and after the date of this Agreement, no further purchases of Common Stock shall occur 
under the Company's Second Amended and Restated Employee Stock Purchase Plan (the "Employee Stock Purchase Plan") nor shall any 
issuances of rights to purchase shares of Common Stock be granted thereunder, except for purchases made with payroll deductions taken prior 
to the date of this Agreement.  

ARTICLE VII.  

ADDITIONAL AGREEMENTS  

Section 7.1. Indemnification of Company Officers and Directors.  

(a) The Company shall, to the fullest extent permitted under applicable law and regardless of whether the Merger is consummated, indemnify, 
defend and hold harmless, and after the Effective Time, the Surviving Corporation shall, to the fullest extent permitted under applicable law, 
indemnify, defend and hold harmless, the present  
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and former officers and directors of the Company or any of its Subsidiaries (collectively, the "Indemnified Parties"), from and against, and pay 
or reimburse the Indemnified Parties for, all losses, obligations, expenses, claims (and involving claims by or in the right of the Company), 
damages or liabilities resulting from third-party claims and including interest, penalties, out-of-pocket expenses and attorneys' fees incurred in 
the investigation or defense of any of the same or in asserting any of their rights hereunder resulting from or arising out of actions or omissions 
of such Indemnified Parties as officers or directors of the Company or any of its Subsidiaries occurring on or prior to the Effective Time 
(including, without limitation, the Transactions) to the fullest extent permitted or required under (i)(A) the Articles of Incorporation or By-
Laws of the Company in effect on the date of this Agreement, including, without limitation, provisions relating to advances of expenses 
incurred in the defense of any action or suit, or (B) any indemnification agreement between the Indemnified Party and the Company in effect 
immediately prior to the date of this Agreement; and (ii) advance to any Indemnified Parties expenses incurred in defending any action or suit 
with respect to such matters, in each case to the extent such Indemnified Parties are entitled to indemnification or advancement of expenses 
under the Company's Articles of Incorporation and By-Laws in effect on the date of this Agreement and subject to the terms of such Articles of 
Incorporation and By-Laws.  

(b) Any Indemnified Party wishing to claim indemnification under  
Section 7.1(a) shall provide notice to the Surviving Corporation promptly after such Indemnified Party has actual knowledge of any claim as to 
which indemnity may be sought, and the Indemnified Party shall permit the Surviving Corporation (at its expense) to assume the defense of any 
claim or any litigation resulting therefrom; provided, however, that (i) counsel for the Surviving Corporation who shall conduct the defense of 
such claim or litigation shall be reasonably satisfactory to the Indemnified Party and the Indemnified Party may participate in such defense at 
such Indemnified Party's expense, and (ii) the omission by any Indemnified Party to give notice as provided herein shall not relieve the 
Surviving Corporation of its indemnification obligation under this Agreement, except to the extent that such omission results in a failure of 
actual notice to the Surviving Corporation, and the Surviving Corporation is actually prejudiced as a result of such failure to give notice. In the 
event that the Surviving Corporation does not accept the defense of any matter as above provided, the Indemnified Parties may retain counsel 
satisfactory to them, and the Surviving Corporation shall pay all reasonable fees and expenses of one such counsel for all the Indemnified 
Parties promptly as statements therefor are received; provided, however, that the Surviving Corporation shall not be liable for any settlement 
effected without its prior written consent (which consent shall not be unreasonably withheld); provided, further, however, that the Surviving 
Corporation shall not be responsible for the fees and expenses of more than one counsel for all of the Indemnified Parties unless there is, under 
applicable standards of professional conduct, a conflict between the positions of any two or more Indemnified Parties, in which case each 
Indemnified Party with respect to whom such a conflict exists (or group of such Indemnified Parties who among them have no such conflict) 
may retain one separate law firm in each applicable jurisdiction and the Surviving Corporation shall be responsible for the fees and expenses of 
each such counsel. In any event, the  
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Surviving Corporation and the Indemnified Parties shall cooperate in the defense of any action or claim. The Surviving Corporation shall not, 
in the defense of any such claim or litigation, except with the consent of the Indemnified Party, consent to entry of any judgment or enter into 
any settlement that provides for injunctive or other nonmonetary relief affecting the Indemnified Party or that does not include as an 
unconditional term thereof the giving by the claimant or plaintiff to such Indemnified Party of a release from all liability with respect to such 
claim or litigation.  

(c) The articles of incorporation and by-laws of the Surviving Corporation shall contain the provisions with respect to indemnification set forth 
in the Company's Articles of Incorporation and By-Laws, which provisions shall not be amended, modified or otherwise repealed for a period 
of six years from the Effective Time in any manner that would adversely affect the rights thereunder as of the Effective Time of individuals 
who at the Effective Time were directors or officers of the Company, unless such modification is required after the Effective Time by law and 
then only to the minimum extent required by such law.  

(d) This Section 7.1 is intended for the benefit of, and to grant third party rights to, persons entitled to indemnification under this  
Section 7.1 whether or not parties to this Agreement, and each of such persons shall be entitled to enforce the covenants contained in this  
Section 7.1.  

(e) The Surviving Corporation shall honor and fulfill in all respects the obligations of the Company pursuant to indemnification agreements and 
employment agreements with the Company's directors and officers existing at or immediately prior to the Effective Time.  

(f) In addition, Parent will provide, or cause the Surviving Corporation to provide, for a period of not less than three years after the Effective 
Time, the Company's current directors and officers (as defined to mean those person insured under such policy) with an insurance and 
indemnification policy that provides coverage for events occurring at or prior to the Effective Time (the "D&O Insurance") in an aggregate 
amount of at least $15,000,000, and that is in the aggregate not materially less favorable than the existing policy or, if substantially equivalent 
insurance coverage is unavailable, the best available coverage; provided, however, that Parent and the Surviving Corporation shall not be 
required to pay an annual premium for the D&O Insurance in excess of 200% of the annual premium currently paid by the Company for such 
insurance, but in such case shall purchase as much of such coverage as possible for such amount.  

Section 7.2. HSR Act; Foreign Filings. The Company and Parent shall use their best efforts to file as soon as practicable notifications under the 
HSR Act and under any applicable foreign antitrust laws in connection with the Merger and the transactions contemplated thereby, and to 
respond as promptly as practicable to any inquiries received from the Federal Trade Commission and the Antitrust Division of the Department 
of Justice or any applicable foreign governmental antitrust authority for additional information or documentation and to respond as promptly as 
practicable to all inquiries and requests received from any State Attorney General or other Governmental Agency in connection with antitrust 
matters.  
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Section 7.3. Additional Agreements Regarding Consents and Approvals.  

(a) Subject to the terms and conditions herein provided, each of the parties hereto agrees to use all reasonable best efforts to take, or cause to be 
taken, all actions and to do, or cause to be done, all things necessary, proper or advisable under applicable Legal Requirements to consummate 
and make effective the transactions contemplated by this Agreement, including using all reasonable best efforts to obtain all necessary waivers, 
consents and approvals, to effect all necessary registrations and filings (including, but not limited to, filings under the HSR Act and with all 
applicable Governmental Agencies, including foreign antitrust authorities) and to lift any injunction or other legal bar to the Merger (and, in 
such case, to proceed with the Merger as expeditiously as possible) subject to the appropriate vote of the Shareholders. Notwithstanding the 
foregoing, (i) without Parent's prior written consent, the Company shall not obtain any consent that will affect Parent or the Company or any of 
their respective Subsidiaries to the economic detriment of any of them in any material way (other than payments permitted pursuant to Section 
6.1(l)), including any material modification of any Material Contract or material Permit and (ii) neither Parent nor Purchaser shall be obligated 
to dispose of or forfeit material incidents of control of all or any material portion of the business or assets of the Company or any of its 
Subsidiaries, or to divest, hold separate, or place in trust all or any portion of its assets or businesses or those of any of its Subsidiaries or those 
of the Company or any of its Subsidiaries, or to incur a Prohibited Result. Each party shall promptly inform the other party of any 
communication with, and any proposed understanding, undertaking, or agreement with, any Governmental Agency regarding any such filings 
or any such transaction. Neither party shall participate in any meeting with any Governmental Agency in respect of any such filings, 
investigation, or other inquiry without giving the other party notice of the meeting and, to the extent permitted by such Governmental Agency, 
the opportunity to attend and participate.  

(b) Parent and the Company shall cooperate in the preparation, execution and filing of all returns, applications or other documents regarding 
any real property transfer, stamp, recording, documentary or other Taxes and any other fees and similar Taxes which become payable in 
connection with the Merger.  

Section 7.4. Efforts; Further Assurances.  

(a) Parent and Purchaser on the one hand, and the Company, on the other (i) shall not take any action that would reasonably be expected to 
cause any of their respective representations and warranties in this Agreement not to remain materially true and materially correct and (ii) shall 
use their respective reasonable best efforts to cause each of their respective representations and warranties in this Agreement to be materially 
true and materially correct as of the Closing Date.  

(b) In case at any time after the Effective Time any further action is necessary or desirable to carry out the purposes of this Agreement, the 
proper officers and/or directors of Parent and the Surviving Corporation shall take all such necessary action.  
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Section 7.5. Takeover Statutes. If any "moratorium," "control share acquisition," "business combination," or "fair price" statute or other form of 
anti-takeover statute or regulation shall become applicable to the transactions contemplated hereby, each party hereto and the members of the 
Board of Directors shall, to the extent consistent with applicable Legal Requirements, grant such approvals and take such actions as are 
reasonably necessary so that the transactions contemplated hereby and thereby may be consummated as promptly as practicable on the terms 
contemplated hereby and thereby and otherwise act to minimize the effects of such statute or regulations on the transactions contemplated 
hereby.  

Section 7.6. Initial Transactions.  

(a) Upon the request of Parent, the Company shall furnish to Parent its reasonable, good faith estimate of the amount that the Company will be 
required to pay pursuant to Section 7.6(b)(i) and (ii) and of cash on hand of the Company and its Subsidiaries on the Closing Date.  

(b) At such time as all of the conditions set forth in Article VIII, other than Section 8.2(f), shall have been satisfied or irrevocably waived by 
Parent (the "Initial Transaction Time"), the Company shall:  

(i) repay all Indebtedness for borrowed money of the Company and its Subsidiaries (other than Vendor Excluded Indebtedness), including such 
Indebtedness under Contracts set forth on Schedule 4.12, and terminate all of its obligations under the Contracts governing such Indebtedness 
which if not terminated would cause a default under Parent's senior credit facility upon the occurrence of the Effective Time;  

(ii) cash collateralize all outstanding letters of credit on terms and conditions reasonably satisfactory to Parent;  

(iii) contribute to a newly formed entity, formed in a non-U.S. jurisdiction reasonably acceptable to Parent, which has timely elected to be 
treated as a disregarded entity in accordance with United States Treasury Regulation Section 301.7701-3 for United States federal income tax 
purposes and that is wholly owned by the Company ("New LLC") all of the outstanding capital stock of each of the Company's Subsidiaries 
listed in Schedule 7.6(b)(iii) (the "Foreign Subsidiary Stock"), such that immediately following such contribution all of the Company's 
Subsidiaries that are organized in a jurisdiction outside of the United States shall be wholly owned, directly or indirectly, by New LLC.  

(iv) sell to Purchaser all of the membership interests in New LLC for their book value (the "New LLC Purchase Price"), subject to the 
requirement that the Surviving Corporation purchase all of the Foreign Subsidiary Stock from New LLC immediately following the Effective 
Time for a purchase price equal to the New LLC Purchase Price, plus interest thereon from and after the Foreign Subsidiary Sale at the rate of 
eight percent (8%) per annum. The Company shall deliver to Purchaser such documents as Purchaser shall reasonably request  
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relating to the contribution of the Subsidiaries referenced in clause  
(iii) of this paragraph (b), and such instruments of transfer of all of the membership interests in New LLC as Purchaser shall reasonably 
request.  

(c) Prior to the Initial Transaction Time, Parent may designate one or more Contracts related to Indebtedness for borrowed money extended by 
publishers who supply the Company as "Vendor Excluded Indebtedness." The Company shall use its reasonable best efforts to have the Vendor 
Excluded Indebtedness amended to delete any provisions contained therein that would, if not so amended or deleted, cause a default under 
Parent's senior credit facility upon the occurrence of the Effective Time. Parent shall cooperate with the Company in seeking such amendments 
or deletions. If, notwithstanding the Company's reasonable best efforts, the provisions are not so amended or deleted as of the Initial 
Transaction Time, such Contracts shall no longer be deemed to be Vendor Excluded Indebtedness, and shall be repaid as provided in Section 
7.6(b)(i).  

(d) At the Initial Transaction Time, Parent shall extend a loan to the Company in an amount equal to (i) the amount necessary to make the 
payments required by Section 7.6(b)(i) and (ii), plus (ii) $10 million, minus (iii) the Company's estimate of the cash on hand at the Closing 
Date provided pursuant to paragraph (a) above. In exchange therefor, the Company shall execute and deliver to Parent a promissory note in the 
form of Exhibit B hereto.  

(e) The transactions described in Section 7.6(b)(iii) and (iv) are referred to collectively herein as the "Foreign Subsidiary Sale." To the extent 
requested by Parent, the parties to this Agreement shall either (i) abandon and not undertake the Foreign Subsidiary Sale, or (ii) restructure the 
Foreign Subsidiary Sale in a manner not materially adverse to the Shareholders and which will not reduce the Per Share Amount or delay the 
consummation of the Merger.  

(f) The transactions described in this Section 7.6 are referred to collectively herein as the "Initial Transactions".  

Section 7.7. Employee Matters.  

(a) Any Employee whose employment is terminated by the Company or any of its Subsidiaries without cause during the period beginning on 
the Closing Date and ending three months thereafter, shall be entitled to severance benefits on a basis no less favorable than those described on 
Schedule 6.1(e); and shall be entitled to participate on a fair and equitable basis in the job opportunity and employment placement programs 
offered by Parent or any of its Subsidiaries (including the Surviving Corporation, as applicable) for which they are eligible.  

(b) For a period beginning on the Closing Date through December 31, 2002, Parent shall cause each Salaried Employee whose employment is 
not terminated in accordance with subsection (a) above, to be provided with benefits no less favorable, taken as a whole, than those provided 
from time to time to employees of Parent's  
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Subsidiaries engaged in the telecommunications business ("Telecom Employees"), provided that any employee benefit plan may be amended 
prior to December 31, 2002, in accordance with its terms in such a way that does not cause the benefits extended to the Employees to be less 
favorable, taken as a whole, than those provided to Telecom Employees. With respect to any Foreign Plans, the principles set forth above shall 
apply to the extent the application of such principles does not violate applicable Legal Requirements. This paragraph (b) shall not apply with 
respect to Employees who are paid by the hour.  

(c) Parent shall cause each Employee to be given full credit for all service with the Company and its Subsidiaries before the Closing Date for 
all purposes under any employee benefit plan, practice or arrangement in which the Employee participates on or after the Closing Date (except 
to the extent necessary to avoid the duplication of benefits or for the purpose of benefit accrual under any defined benefit pension plan).  

(d) For purposes of determining the terms and conditions of an Employee's participation on and after the Closing Date in any employee benefit 
plan, practice or arrangement that is an employee welfare benefit plan, Parent shall, and shall cause its Subsidiaries to, (i) waive all limitations 
as to pre-existing condition exclusions and waiting periods with respect to the Employee or his or her dependents under such plans, other than 
to the extent limitations or waiting periods that are already in effect with respect to the Employee or his or her dependents have not been 
satisfied as of the Closing Date, and (ii) provide each Employee with full credit for any copayments and deductibles paid in any plan year under 
a predecessor plan in satisfying any deductible or out-of-pocket requirements under any successor plan (on a pro-rata basis in the event of a 
difference in plan years).  

(e) The Company shall take all actions necessary to terminate its long-term incentive program (the "LTIP") effective as of April 30, 2002, 
subject to the consummation of the Merger, provided that the Company will be permitted to make payments for the award cycle ending April 
30, 2003, on a pro-rated basis equal to amounts previously accrued for performance achieved under the LTIP through April 30, 2002, and the 
Company may pay such awards as soon as practicable after April 30, 2002.  

(f) All management continuity agreements between the Company and Employees in effect immediately before the Closing Date set forth on 
Schedule 4.15, shall be honored after the Closing Date, in accordance with their terms, until such time as amended or terminated, in accordance 
with their terms.  

(g) Nothing contained in this Section 7.7 shall be deemed to create any legally enforceable rights in favor of any Person not a party to this 
Agreement.  
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ARTICLE VIII.  

CONDITIONS PRECEDENT  

Section 8.1. Conditions to Each Party's Obligation to Effect the Merger. The respective obligations of each party to effect the Merger shall be 
subject to the fulfillment at or prior to the Effective Time of the following conditions:  

(a) The waiting period under the HSR Act and under any applicable foreign antitrust law shall have expired or been terminated with respect to 
the Transactions.  

(b) No preliminary or permanent injunction or other Order by, or Legal Requirement of, any federal or state court in the United States which 
prevents the consummation of the Merger shall have been issued and remain in effect (each party agreeing to use its reasonable best efforts to 
have any such injunction lifted).  

(c) The Merger shall have been approved and adopted by the affirmative vote of Shareholders owning at least two-thirds of the outstanding 
Common Stock.  

Section 8.2. Conditions for the Obligation of Parent and Purchaser. The obligations of Parent and Purchaser to effect the Merger shall be 
subject to the fulfillment at or prior to the Effective Time of the following additional conditions:  

(a) The representations and warranties of the Company contained in the Agreement which are qualified as to Prohibited Effect are true and 
correct, and the other representations and warranties of the Company contained in the Agreement are true and correct in all material respects, in 
either case, on and as of the Closing Date, with the same force and effect as if made on and as of the Closing Date. Parent and Purchaser shall 
have received a certificate of the President or Chief Executive Officer or a Vice President of the Company to the foregoing effects.  

(b) The Company shall have performed all material obligations and complied with all material agreements and material covenants to be 
performed or complied with by it under the Agreement (without giving effect to any materiality qualification or standard contained in any such 
agreements or covenants). Parent and Purchaser shall have received a certificate of the President or Chief Executive Officer or a Vice President 
of the Company to the foregoing effects.  

(c) There shall not be in effect an Order or Legal Requirement by a Governmental Agency nor shall a Legal Requirement have been 
promulgated or enacted by a Governmental Agency which in any such case (i) restrains or prohibits the consummation of the Merger, (ii) either 
(x) prohibits or materially restricts the ownership or operation by Parent (or any of its Affiliates or Subsidiaries) of any portion of its or the 
Company's (or any of their respective Subsidiaries) business or assets which is material to the business of the Company and its Subsidiaries 
taken as a whole (and which injunction, order, decree, judgment or ruling in the case of Parent was entered or granted in connection with this 
Agreement or the Transactions), or (y) compels Parent (or any of  

-44-  



its Affiliates or Subsidiaries) to dispose of or hold separate any portion of its business that is in the same line of business as the Company or the 
Company's (or any of its Subsidiaries) business or assets which is material to such line of business of Parent or to the business of the Company 
and its Subsidiaries taken as a whole, or (iii) imposes any material limitations on the ability of Parent or any of its affiliates or Subsidiaries 
effectively to control in any material respect the business and operations of the Company and its Subsidiaries (each of clauses (i) through (iii) 
being referred to as a "Prohibited Result").  

(d) No action or a proceeding shall have been commenced under federal or state antitrust laws or any other applicable Legal Requirement 
before any Governmental Agency which would reasonably be expected to result in a Prohibited Result.  

(e) There shall not have occurred (i) a declaration of a banking moratorium or any suspension of payments in respect of banks in the United 
States (whether or not mandatory), or (ii) any limitation (whether or not mandatory) by any United States governmental authority on the 
extension of credit generally by banks or other financial institutions.  

(f) The Initial Transactions shall have been consummated in accordance with Section 7.6 other than those set forth in Section 7.6(d) which shall 
not be a condition.  

ARTICLE IX.  

TERMINATION AND FEES  

Section 9.1. Termination. This Agreement may be terminated at any time prior to the Effective Time, whether before or after approval by the 
Shareholders of the Company:  

(a) by mutual written consent of Parent and the Company;  

(b) by either Parent or the Company if any Governmental Agency shall have issued an Order or taken any other action (which Order or other 
action each party hereto shall use its reasonable best efforts to have vacated or reversed), in each case permanently restraining, enjoining or 
otherwise prohibiting the Transactions, and such Order or other action shall have become final and non-appealable.  

(c) by either Parent or the Company if the Shareholders fail to approve the Merger upon the taking of a vote at a duly held meeting of the 
Shareholders or any adjournment thereof.  

(d) after September 3, 2002, by either Parent or the Company if the Merger shall not have been consummated by such date for any reason; 
provided that in such case the terminating party is not in material breach of its representations, warranties, covenants or agreements under this 
Agreement; and provided further, if the Company enters into a Competing Agreement, such date shall be extended (but not shortened) to the 
earlier of (x) one (or if the requisite Shareholder vote in favor of the Merger is  
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obtained at the Special Meeting, five) Business Day following the Special Meeting, or (y) unless the requisite Shareholder vote in favor of the 
Merger shall have been obtained, the termination of the Competing Agreement.  

(e) by Parent, if any of the following shall have occurred:  

(i) any Person (other than Parent or any Subsidiary of Parent) shall have commenced (as such term is defined in Rule 14d-2 under the 
Exchange Act), a tender offer or exchange offer to purchase any Common Stock or securities convertible into such shares such that, upon 
consummation of such offer, such person would own or control thirty-three percent (33%) or more of the then outstanding Common Stock, and 
the Board of Directors within ten Business Days after such tender or exchange offer shall have been so commenced, fails to recommend against 
acceptance of such tender or exchange offer by its Shareholders; or  

(ii) (A) the Company shall have entered into an agreement with respect to an Alternative Transaction (other than a confidentiality agreement 
permitted by Section 6.2), or (B) the Board of Directors shall have (x) authorized, recommended or publicly announced an intention to 
authorize or recommend an Alternative Transaction, including pursuant to the last sentence of Section 6.2(c), or (y) withdrawn or modified in a 
manner adverse to Parent the recommendation of the Board of Directors that the Shareholders approve this Agreement and the Merger (an 
"Adverse Recommendation"), it being understood and agreed that any communication by the Company or the Board of Directors to the 
Shareholders that the Board of Directors had determined not to withdraw or modify such recommendation, in whole or in part, because such 
action would or might give rise to a right on the part of Parent to terminate this Agreement and/or obligate the Company to pay the Termination 
Fee and/or the Expense Reimbursement shall nevertheless be deemed to be an Adverse Recommendation.  

(f) by Parent if: (i) any of the representations and warranties of the Company contained in this Agreement which are qualified as to Prohibited 
Effect shall not be true and correct, (ii) any of the other representations and warranties of the Company contained in this Agreement shall not 
be true and correct in all material respects, (iii) the Company shall have failed to comply with the provisions of Section 6.2 hereof, or (iv) the 
Company shall have failed to perform any material obligation or to comply with any material agreement or material covenant to be performed 
or complied with by it under this Agreement (without giving effect to any materiality qualification or standard contained in any such 
agreements or covenants), subject to (A) in the case of clauses (i), (ii) or (iv) which breach is not cured by the earlier of (x) the day prior to the 
Special Meeting, and (y) five (5) Business Days following written notice to the Company and (B) in the case of clause (iii), only with respect to 
breaches arising from isolated, discrete actions taken by non-executive employees of the Company or its Subsidiaries without the actual 
Knowledge of the Company which breach is not cured within one (1) Business Day following the Company obtaining actual Knowledge of 
such breach; or  
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(g) by the Company if (i) any of the representations and warranties of Parent or Purchaser contained in this Agreement which are qualified as to 
material adverse effect shall not be true and correct, (ii) any of the other representations and warranties of Parent or Purchaser contained in this 
Agreement shall not be true and correct in all material respects, or  
(iii) Parent or Purchaser shall have failed to perform any material obligation or to comply with any material agreement or material covenant to 
be performed or complied with by it under this Agreement (without giving effect to any materiality qualification or standard contained in any 
such agreements or covenants), and in any case which breach is not cured following written notice to Parent by the earlier of (x) the day prior 
to the Special Meeting, and (y) within five (5) Business Days following written notice to Parent, except for such breaches which, individually 
or in the aggregate, would not reasonably be expected to have a material adverse effect on the ability of Parent and Purchaser to consummate 
the Transactions.  

Section 9.2. Effect of Termination. In the event of termination of this Agreement by either Parent or the Company, as provided in Section 9.1, 
this Agreement shall forthwith become void and of no further force and effect; provided, however, that (a) each of the parties shall be entitled 
to pursue, exercise and enforce any and all remedies, rights, powers and privileges available to it at law or in equity for any breach of any 
covenant, agreement or other obligation under this Agreement which occurred prior to such termination (but not for breach of any 
representation or warranty), provided that if the Company pays to Parent the Termination Fee and Expense Reimbursement pursuant to  
Section 9.3(c)(ii)(A)(y) or 9.3(c)(ii)(B), including any subsequent payment due pursuant to Section 9.3(d), such amounts shall be deemed 
satisfaction in full for any and all damages incurred by Parent or Purchaser in connection with any breaches of the Company giving rise to such 
termination, and (b) Sections 9.2, 9.3, 10.3, 10.4, 10.6, 10.8, 10.10 and 10.12 shall survive the termination.  

Section 9.3. Fees and Expenses.  

(a) Except as provided in paragraphs (b), (c) and (d) below, whether or not the Merger is consummated, all costs and expenses incurred in 
connection with this Agreement and the transactions contemplated by this Agreement shall be paid by the party incurring such expenses 
(including broker's or finders fees and the expenses of its representatives). Notwithstanding the preceding sentence, Parent shall pay one-half 
and the Company shall pay one-half of the HSR Act filing fee.  

(b) If any of the conditions set forth in paragraphs (c) or (d) below are satisfied, then the Company shall, subject to and in accordance with such 
paragraphs (c) and (d), pay to Parent, by wire transfer of immediate available funds to an account specified by Parent, (i) an amount equal to 
$5,000,000 (the "Termination Fee") plus (ii) all of Parent's reasonable documented out-of-pocket expenses incurred in connection with the 
Transactions and the Transaction Documents, up to a maximum aggregate amount of $1,000,000 (the "Expense Reimbursement").  

(c) The Company shall be obligated to pay the Termination Fee (or the portion thereof described below) and the Expense Reimbursement as 
follows:  
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(i) if Parent terminates this Agreement pursuant to the provisions of Section 9.1(e)(ii)(A) or (B)(x), or if either party terminates this Agreement 
at a time when Parent had the right to terminate pursuant to Section 9.1(e)(ii)(A) or (B)(x) the Company shall, within 2 (two) Business Days 
following such termination, pay the Termination Fee and the Expense Reimbursement; or  

(ii) if (A) Parent has terminated this Agreement pursuant to (x) any of the other provisions of Section 9.1(e) or (y) Section 9.1(f) or (B) the 
Company terminates this Agreement other than pursuant to  
Section 9.1(g) and, at the time of such termination, Parent had the right to terminate pursuant to Section 9.1(f) (without giving effect to any 
notice and cure right in favor of the Company) but not pursuant to Section 9.1(e)(ii)(A) or (B)(x) (which shall be governed by Section 9.3(c)
(i)), the Company shall, within 2 (two) Business Days following such termination, pay (A) one half of the Termination Fee (i.e., an amount 
equal to $2,500,000) and (B) the Expense Reimbursement; or  

(iii) if a Takeover Proposal is publicly disclosed after the date of this Agreement, and thereafter Parent or the Company terminates this 
Agreement pursuant to Section 9.1(c) or (d), the Company shall, within 2 (two) Business Days following such termination, pay (A) one half of 
the Termination Fee (i.e., an amount equal to $2,500,000) and (B) the Expense Reimbursement.  

(d) In the event of a termination to which clauses (ii) or (iii) of paragraph (c) above is applicable, and, within nine (9) months following such 
termination, the Company enters into a definitive agreement providing for, or consummates, an Alternative Transaction, the Company shall, 
upon consummation of such Alternative Transaction, pay the remaining portion of the Termination Fee not previously paid pursuant to such 
clauses (ii) or  
(iii), as applicable. For the purpose of this Section 9.3(d), "Alternative Transaction" shall have the meaning assigned to such term in Section 
6.2, except that references to "10%" or "15%" in such definition shall be deemed to be references to 33%.  

(e) The Company shall be discharged from its obligation to pay the Termination Fee and Expense Reimbursement to the extent that Parent 
actually receives such amounts pursuant to the escrow agreement established pursuant to the Escrow Procedures.  

ARTICLE X.  
GENERAL PROVISIONS  

Section 10.1. Non-Survival of Representations, Warranties and Agreements. All representations and warranties set forth in this Agreement 
shall terminate at the Effective Time. All covenants and agreements set forth in this Agreement shall survive in accordance with their terms.  

Section 10.2. Amendment. This Agreement may be amended by the parties hereto, by or pursuant to action taken by their respective boards of 
directors, at any time before or after  
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approval hereof by the Shareholders of the Company, but, after such approval, no amendment shall be made which changes the Per Share 
Amount or which in any way materially adversely affects the rights of such Shareholders or which by applicable law requires the approval of 
such Shareholders, without the further approval of such Shareholders. Notwithstanding any other provision of this Agreement, this Agreement 
may not be amended except by an instrument in writing signed on behalf of each of the parties hereto.  

Section 10.3. Notices. All notices, demands or other communications to be given or delivered under or by reason of the provisions of this 
Agreement shall be in writing and shall be deemed to have been given (a) when delivered personally to the recipient, (b) when sent to the 
recipient by telecopy (receipt electronically confirmed by sender's telecopy machine) if during normal business hours of the recipient, 
otherwise on the next Business Day, or (c) one Business Day after the date when sent to the recipient by reputable same or next day courier 
service (charges prepaid). Such notices, demands and other communications shall be sent to the parties at the following addresses (or at such 
other address for a party as shall be specified by like notice):  

If to the Company:  

Software Spectrum, Inc.  
2140 Merritt Drive  
Garland, TX 75041  
Attention: Judy C. Odom  
Chairman of Board and Chief Executive Officer Robert D. Graham  
Vice President of Strategic Relationships and General Counsel  
Telecopy No.: (972) 864-7889  

With a copy to:  

Skadden, Arps, Slate, Meagher & Flom LLP 1440 New York Avenue, N.W.  
Washington, D.C. 20005-2111  
Attention: C. Kevin Barnette  
Telecopy No.: (202) 393-5760  

If to Parent or Purchaser:  

Level 3 Communications, Inc.  
1025 Eldorado Boulevard  
Broomfield, CO 80021  

Attention: General Counsel  
Telecopy No.: (720) 888-5619  
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With a copy to:  

Willkie Farr & Gallagher  
787 Seventh Avenue  
New York, New York 10019  
Attention: John S. D'Alimonte, Esq.  

Telecopy No.: (212) 728-8111  

Section 10.4. Specific Performance. The parties hereto agree that irreparable damage would occur in the event that any of the provisions of this 
Agreement were not performed in accordance with their specific terms or were otherwise breached. It is accordingly agreed that the parties 
shall be entitled to an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions 
hereof in any court of the United States or any state having jurisdiction without the necessity of posting a bond, this being in addition to any 
other remedy to which they are entitled at law or in equity.  

Section 10.5. Publicity. Each party's initial press release with respect to the execution of this Agreement has been previously approved by the 
other parties. Following such initial press releases, so long as this Agreement is in effect, neither the Company, Parent nor any of their 
respective Affiliates shall issue or cause the publication of any press release or other public announcement with respect to the Merger, this 
Agreement or the other transactions between the parties contemplated hereby without the prior consultation of the other parties, except as may 
be required by Legal Requirement or by any listing agreement with a national securities exchange or trading market.  

Section 10.6. Interpretation. The language used in this Agreement shall be deemed to be the language chosen by the parties to express their 
mutual intent, and no rule of strict construction will be applied against any party. Any references to any federal, state, local or foreign statute or 
law shall also refer to all rules and regulations promulgated thereunder, unless the context requires otherwise. Unless the context otherwise 
requires: (a) a term has the meaning assigned to it by this Agreement; (b) including means "including but not limited to"; (c) "or" is disjunctive 
but not exclusive; (d) words in the singular include the plural, and in the plural include the singular; (e) provisions apply to successive events 
and transactions; (f) "$" means the currency of the United States of America; and (g) "Knowledge" of any Person that is an entity means the 
actual knowledge of its executive officers after reasonable inquiry of the subordinates for the relevant matter. When a reference is made in this 
Agreement to Sections, such reference shall be to a Section of this Agreement unless otherwise indicated.  

Section 10.7. Counterparts. This Agreement may be executed in two or more counterparts, all of which shall be considered one and the same 
agreement and shall become effective when two or more counterparts have been signed by each of the parties and delivered to the other parties. 

Section 10.8. Entire Agreement; No Third Party Beneficiaries. This Agreement and the Confidentiality Agreement (including the documents 
and the instruments referred to herein and therein): (a) constitute the entire agreement and supersede all prior agreements and  
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understandings, both written and oral, among the parties with respect to the subject matter hereof, and (b) other than the provisions of Section 
7.1 hereof, nothing expressed or implied in this Agreement is intended or will be construed to confer upon or give to any Person other than the 
parties hereto any rights or remedies under or by reason of this Agreement or any Transaction.  

Section 10.9. Severability. In the event that any one or more of the provisions contained in this Agreement or in any other instrument referred 
to herein, shall, for any reason, be held to be invalid, illegal or unenforceable in any respect, then to the maximum extent permitted by law, 
such invalidity, illegality or unenforceability shall not affect any other provision of this Agreement or any other such instrument. Furthermore, 
in lieu of any such invalid or unenforceable term or provision, the parties hereto intend that there shall be added as a part of this Agreement a 
provision as similar in terms and intent to such invalid or unenforceable provision as may be possible and be valid and enforceable.  

Section 10.10. Governing Law. This Agreement and the legal relations between the parties hereto will be governed by and construed in 
accordance with the laws of the State of New York, without giving effect to the choice of law principles thereof.  

Section 10.11. Assignment. Neither this Agreement nor any of the rights, interests or obligations hereunder shall be assigned by any of the 
parties hereto (whether by operation of law or otherwise) without the prior written consent of the other parties, except Purchaser may assign, in 
its sole discretion, any or all of its rights, interests and obligations hereunder to any direct or indirect wholly owned Subsidiary of Parent, but no 
such assignment shall relieve Purchaser of any of its obligations under this Agreement. Subject to the preceding sentence, this Agreement will 
be binding upon, inure to the benefit of and be enforceable by the parties and their respective successors and assigns.  

Section 10.12. Descriptive Headings. The descriptive headings of the several sections of this Agreement are inserted for convenience only and 
shall not control or affect the meaning or construction of any of the provisions hereof.  
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IN WITNESS WHEREOF, Parent, Purchaser and the Company have caused this Agreement to be signed by their respective officers thereunder 
duly authorized all as of the date first written above.  

LEVEL 3 COMMUNICATIONS, INC.  

 

ELDORADO ACQUISITION THREE, INC.  

 

SOFTWARE SPECTRUM, INC.  
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         /s/  James Crowe 
    ------------------------------ 
By:      James Crowe 
Title:   Chief Executive Officer 

         /s/  Thomas C. Stortz 
    ------------------------------ 
By:      Thomas C. Stortz 
Title:   Group Vice President 

         /s/  Judy C. Odom 
    ------------------------------ 
By:      Judy C. Odom 
Title:   Chief Executive Officer 



EXHIBIT 3  

Joint Filing Agreement  

The undersigned hereby acknowledge and agree that the foregoing statement on Schedule 13D with respect to the shares of Common Stock, 
par value $.001 per share, of Software Spectrum, Inc., is, and any amendment thereto signed by each of the undersigned shall be, filed on 
behalf of each of the undersigned pursuant to and in accordance with the provisions of 13d-1(k)(1) under the Securities Exchange Act of 1934, 
as amended.  

 
 

End of Filing  

  

© 2005 | EDGAR Online, Inc.  

Dated: May 8, 2002                      LEVEL 3 COMMUNICATIONS, INC. 
 
                                        By: /s/ Neil J. Eckstein 
                                            ------------------------------ 
                                            Name:  Neil J. Eckstein 
                                            Title: Vice President 
 
 
                                        ELDORADO MARKETING, LLC 
 
                                        By: /s/ Neil J. Eckstein 
                                            ------------------------------ 
                                            Name:  Neil J. Eckstein 
                                            Title: Vice President 
 
 
                                        ELDORADO ACQUISITION THREE, INC. 
 
                                        By: /s/ Neil J. Eckstein 
                                            ------------------------------ 
                                            Name:  Neil J. Eckstein 
                                            Title: Vice President 


