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Item 1.01. Entry into a Material Definitive Agreement  

On July 20, 2006, Level 3 Communications, Inc. (the “Company”), Technology Spectrum, Inc., a wholly owned subsidiary of the Company 
(“Seller”) and Insight Enterprises, Inc. (“Insight”) entered into a Stock Purchase Agreement (the “Software Spectrum Stock Purchase 
Agreement”) whereby Seller will sell to Insight 100% of the outstanding common stock of Seller’s wholly owned subsidiary, Software 
Spectrum, Inc. (“Software Spectrum”) for a cash purchase price of $287 million. The purchase price is subject to a working capital adjustment. 
The sale of Software Spectrum is not conditioned on the receipt of financing by Insight, however, it is subject to customary closing conditions, 
including antitrust approvals.  

The foregoing description of the Software Spectrum Stock Purchase Agreement is not complete and is qualified in its entirety by reference to 
the Software Spectrum Stock Purchase Agreement, a copy of which is filed as Exhibit 10.1 hereto and is incorporated herein by reference.  

Item 2.01. Completion of Acquisition or Disposition of Assets  

As previously reported, on April 30, 2006, the Company entered into a definitive Agreement and Plan of Merger by and among Level 3, 
Eldorado Acquisition Three, LLC, a wholly owned subsidiary of the Company, and TelCove, Inc., a Delaware Corporation (“TelCove”) (the 
“TelCove Merger Agreement”), as described in the Current Report on Form 8-K filed by the Company with the Securities and Exchange 
Commission (“SEC”) on May 3, 2006. In the merger, the Company paid consideration consisting of approximately 149.9 million shares of 
Level 3 common stock and $445,820,000 in cash to the stockholders and warrantholders of TelCove. In addition, the Company repaid 
approximately $132,000,000 of TelCove’s debt.  

TelCove is a provider of business critical telecommunications services that offers enterprise companies and carriers Internet, Data, and Voice 
solutions via its metropolitan and intercity fiber optic network to 70 markets throughout the eastern half of the United States.  

The description of the terms of the TelCove Merger Agreement is qualified in its entirety by reference to the copy of the TelCove Merger 
Agreement filed as Exhibit 10.1 to the Current Report on Form 8-K filed by Level 3 with the SEC on May 3, 2006. The TelCove Merger 
Agreement was incorporated by reference in that May 3, 2006 Form 8-K as if set forth in that Form 8-K.  

Item 2.02. Results of Operations and Financial Condition.  

On July 25, 2006, the Company issued a press release relating to, among other things, second quarter 2006 financial results, including third 
quarter 2006 and certain full year 2006 and 2007 financial projections. This press release is furnished as Exhibit 99.1 to this Form 8-K and 
incorporated by reference as if set forth in full. The furnishing of this information shall not be deemed an admission as to the materiality of the 
information included in this Form 8-K. This information is not filed but is furnished to the SEC pursuant to Item 2.02 of Form 8-K.  

- 2 -  
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Item 9.01. Financial Statements and Exhibits  

(a) Financial Statements of Business Acquired  

      None  

(b) Pro Forma Financial Information  

      None  

(c) Shell Company Transactions  

      None  

(d) Exhibits  
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  10.1   

  
Stock Purchase Agreement, dated July 20, 2006, among Level 3 Communications, Inc., Technology Spectrum, Inc. and Insight 
Enterprises, Inc. 

               
   

  
  99.1   

  
Press Release dated July 25, 2006, relating to second quarter 2006 financial results, including second quarter 2006 and certain full 
year 2006 and 2007 financial projections. 
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SIGNATURES  

     Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by 
the undersigned, thereunto duly authorized.  

July 26, 2006  
Date  

- 4 -  

          
  Level 3 Communications, Inc.  

    

  By:   /s/ Neil J. Eckstein     
    Neil J. Eckstein, Senior Vice President    
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STOCK PURCHASE AGREEMENT  

          THIS STOCK PURCHASE AGREEMENT, dated as of July 20, 2006, is made and entered into by and among INSIGHT 
ENTERPRISES, INC., a Delaware corporation ( “Buyer” ), LEVEL 3 COMMUNICATIONS, INC., a Delaware corporation ( “Parent” ), and 
TECHNOLOGY SPECTRUM, INC., a Delaware corporation and a wholly owned subsidiary of Parent ( “Seller” ).  

          WHEREAS, Parent indirectly owns all of the issued and outstanding capital stock of Seller and Software Spectrum, Inc., a Delaware 
corporation (the “Company” );  

          WHEREAS, Seller directly owns all of the issued and outstanding capital stock (the “Shares” ) of the Company; and  

          WHEREAS, the parties desire to enter in to this Agreement pursuant to which, on the terms and subject to the conditions hereof, Seller 
proposes to sell to Buyer, and Buyer proposes to purchase from Seller, the Shares;  

          NOW, THEREFORE, in consideration of the foregoing and the mutual representations, warranties, covenants and agreements set forth 
herein, intending to be legally bound hereby, the parties hereto agree as follows:  

ARTICLE I  
PURCHASE AND SALE OF SHARES  

          Section 1.1 Sale and Transfer of Shares . Subject to the terms and conditions of this Agreement, at the Closing, Seller shall sell, convey, 
assign, transfer and deliver to Buyer, good and valid title to all the Shares, free and clear of all Encumbrances, except for any Encumbrance 
arising under the Securities Act or any applicable state securities laws, and Buyer shall purchase, acquire and accept the Shares from Seller.  

          Section 1.2 Consideration; Purchase Price . Subject to the terms and conditions of this Agreement, in consideration of the aforesaid sale, 
conveyance, assignment, transfer and delivery to Buyer of the Shares, Buyer shall pay to Seller an aggregate amount in cash equal to the sum 
of $287,000,000 (the “Purchase Price” ), as adjusted upward or downward pursuant to Section 1.3, which shall be paid to Seller at the Closing 
by wire transfer of immediately available funds in accordance with instructions delivered by Seller to Buyer at least two Business Days prior to 
the Closing Date. The Purchase Price shall be subject to further adjustment following the Closing pursuant to Section 1.4.  

          Section 1.3 Closing Date Purchase Price Adjustment . Not more than five Business Days nor less than two Business Days prior to the 
Closing Date, Seller shall deliver to Buyer a schedule (the “Estimated Adjustment Schedule” ) setting forth Seller’s calculation of its good 
faith estimate of the Working Capital Assets less the Working Capital Liabilities as of the Closing Date (the “Estimated Closing Date 
Working Capital Amount” ) based on the most recently available unaudited month-end consolidated balance sheet of the Company and the 
Company Subsidiaries regularly prepared by the Company under the Parent’s basis of presentation. Notwithstanding the foregoing, if the 
Estimated Closing Date Working Capital  

   



   

Amount less the Company’s cash and cash equivalents appearing on such most recently available unaudited month-end consolidated balance 
sheet (the “Non-Cash Estimated Closing Date Working Capital Amount” ) exceeds $50,000,000, the Estimated Closing Date Working 
Capital Amount shall be reduced by the amount that the Non-Cash Estimated Closing Date Working Capital Amount exceeds $50,000,000. If 
the Non-Cash Estimated Closing Date Working Capital Amount equals or is below $50,000,000, then the Estimated Closing Date Working 
Capital Amount shall not be reduced. If the Estimated Closing Date Working Capital Amount set forth on the Estimated Adjustment Schedule 
(i) exceeds zero, the Purchase Price payable to Seller at the Closing shall be increased by an amount equal to such surplus, or (ii) is less than 
zero, the Purchase Price payable to Seller at the Closing shall be decreased by an amount equal to such deficiency (such upward or downward 
adjustment pursuant to this Section 1.3 is hereinafter referred to as the “Estimated Adjustment Amount Due” ).  

          Section 1.4 Post-Closing Purchase Price Adjustment .  

               (a) As soon as practicable, but in no event later than forty five days after the Closing Date, Buyer shall deliver to Seller a consolidated 
balance sheet of the Company and its Subsidiaries as of the Closing Date. Such balance sheet shall be accompanied by a schedule (the “Buyer 
Adjustment Schedule” ) setting forth Buyer’s calculation of (i) the Working Capital Assets and the Working Capital Liabilities, in each case 
as of the Closing Date (the “Proposed Closing Date Working Capital Amount” ), and (ii) the amount by which the Purchase Price should be 
adjusted (A) upward to the extent that the Proposed Closing Date Working Capital Amount is greater than the Estimated Closing Date Working 
Capital Amount, and (B) downward to the extent that the Proposed Closing Date Working Capital Amount is less than the Estimated Closing 
Date Working Capital Amount (such proposed upward or downward adjustment is hereinafter referred to as the “Proposed Final Adjustment 
Amount Due” ). For the avoidance of doubt, for purposes of computing the Final Closing Date Working Capital Amount and the Final 
Adjustment Amount Due, no cap or limitation on the upward or downward adjustment, if any, to the Purchase Price in respect of the Proposed 
Final Adjustment Amount Due, shall apply. Seller shall cooperate reasonably with Buyer and its Representatives in order to facilitate 
preparation of the Buyer Adjustment Schedule and determination of the Proposed Final Adjustment Amount Due, and Seller and its 
representatives shall have the right to perform reasonable procedures necessary to verify accuracy thereof.  

               (b) After receipt of the Buyer Adjustment Schedule, Seller may request, and Buyer will provide to Seller and its accountants and other 
representatives, upon reasonable notice, reasonable access during normal business hours to, or copies of, as Seller or such accountants and 
other representatives shall reasonably request, the information (including the books and records of the Company and its Subsidiaries), data and 
work papers used in connection with the preparation of the Buyer Adjustment Schedule and to calculate the Proposed Final Adjustment 
Amount Due, and will make its and the Company’s and the Company Subsidiaries’ personnel and accountants available to Seller and its 
accountants and other representative to discuss any such information, data or work papers. Seller shall notify Buyer in writing within twenty 
days following delivery of the Buyer Adjustment Schedule (the “Dispute Period” ) that (i) Seller agrees with the Buyer Adjustment Schedule 
and the Proposed Final Adjustment Amount Due (an “Approval Notice” ) or (ii) Seller disagrees with such calculations, identifying with 
reasonable detail the items with which Seller disagrees (a “Dispute Notice” ).  

2  



   

Upon receipt by Buyer of a Dispute Notice, Buyer and Seller will use good faith efforts during the twenty day period following the date of 
Buyer’s receipt of a Dispute Notice (the “Resolution Period” ) to resolve any differences they may have as to the calculations of the Buyer 
Adjustment Schedule and/or the Proposed Final Adjustment Amount Due. If Buyer and Seller cannot reach a written agreement during the 
Resolution Period, within five days thereafter, their disagreements, limited to only those issues still in dispute ( “Remaining Disputes” ), shall 
be promptly submitted to the national office of Ernst & Young LLP (the “Independent Accountant” ), which firm shall conduct such 
additional review as is necessary to resolve the specific Remaining Disputes referred to it. Seller and Buyer will cooperate fully with the 
Independent Accountant to facilitate its resolution of the Remaining Disputes, including by providing the information, data and work papers 
used by each party (as applicable) to calculate the Proposed Final Adjustment Amount Due and the Remaining Disputes, making its personnel 
and accountants available to explain any such information, data or work papers and submitting each of their calculations of the Final Closing 
Date Working Capital Amount and the Final Adjustment Amount Due. Based upon such review and other information, the Independent 
Accountant shall determine the Final Closing Date Working Capital Amount and the Final Adjustment Amount Due strictly in accordance with 
the calculation specified in Section 1.3 of the Disclosure Schedule and, to the extent not specified therein, in accordance with GAAP applied on 
a consistent basis (the “Independent Accountant Determination” ). Such determination shall be completed as promptly as practicable but in 
no event later than thirty days following the submission of the Remaining Disputes to the Independent Accountant and shall be explained in 
reasonable detail and confirmed by the Independent Accountant in writing to, and shall be final and binding on, Seller and Buyer for purposes 
of this Section 1.4, except to correct manifest clerical or mathematical errors.  

               (c) The fees and disbursements of the Independent Accountant shall be apportioned between Buyer and Seller based on the total dollar 
value of disputed exceptions resolved in favor of each such party, with each such party bearing such percentage of the fees and disbursements 
of the Independent Accountant as the aggregate disputed exceptions resolved against that party bears to the total dollar value of all disputed 
exceptions considered by the Independent Accountant.  

               (d) On the third Business Day after the earliest of (i) the receipt by Buyer of an Approval Notice, (ii) the expiration of the Dispute 
Period if Buyer has not received an Approval Notice or a Dispute Notice within such period, (iii) the resolution by Seller and Buyer of all 
differences regarding the Buyer Adjustment Schedule and the Proposed Final Adjustment Amount Due within the Resolution Period and (iv) if 
no payment is due under Section 1.4(e), the receipt of the Independent Accountant Determination, Seller or Buyer, as applicable, shall pay to 
the other any Final Adjustment Amount Due, plus interest calculated from the Closing Date through, but not including, the date of such 
payment at the Interest Rate, by wire transfer of immediately available funds without set-off or deduction of any kind.  

               (e) If, at the end of the Resolution Period, there are Remaining Disputes but the parties agree as to which party is to make the payment 
under Section 1.4(d), on the third Business Day after the end of the Resolution Period, such party shall pay to the other party the Final 
Adjustment Amount Due in the lowest amount that has been proposed by one of the parties (such lowest amount, the “Undisputed 
Adjustment Amount Due” ), plus interest  
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calculated from the Closing Date through, but not including, the date of such payment, at the Interest Rate, by wire transfer of immediately 
available funds without set-off or deduction of any kind. If an Undisputed Adjustment Amount Due becomes payable, on the third Business 
Day after the receipt of the Independent Accountant Determination, Seller or Buyer, as applicable, shall pay to the other the excess, if any, of 
the Final Adjustment Amount Due over the Undisputed Adjustment Amount Due, plus interest calculated from the Closing Date through, but 
not including, the date of such payment at the Interest Rate, by wire transfer of immediately available funds without set-off or deduction of any 
kind.  

     For purposes of this Section 1.4, the following defined terms have the following meanings:  

      “Interest Rate” shall mean the rate per annum equal to (1) the LIBOR rate for deposits in U.S. Dollars for the three month-period 
commencing on the Closing Date, as such LIBOR rate appears on Telerate Page 3750 at approximately 11:00 am, London time, on the Closing 
Date plus (2) 1.5%; provided, however, that if prior to the date payment is to be made under Section 1.4(d) or 1.4(e), the party making such 
payment has materially breached its obligations under this Section 1.4 and as a result of such breach, such date of payment has been delayed, 
the Interest Rate shall instead be 15%.  

      “Final Adjustment Amount Due” shall mean, as finally determined in accordance with this Section 1.4, the amount by which the 
Purchase Price shall be adjusted (A) upward to the extent that the Final Closing Date Working Capital Amount is greater than the Estimated 
Closing Date Working Capital Amount and (B) downward to the extent that the Final Closing Date Working Capital Amount is less than the 
Estimated Closing Date Working Capital Amount.  

      “Final Closing Date Working Capital Amount” shall mean, as finally determined in accordance with this Section 1.4, the amount of the 
Working Capital Assets and the Working Capital Liabilities, in each case as of the Closing Date.  

ARTICLE II  
THE CLOSING  

          Section 2.1 The Closing . (a) The sale and transfer of the Shares by Seller to Buyer as contemplated hereby shall take place at the offices 
of Skadden, Arps, Slate, Meagher & Flom LLP, 300 South Grand Avenue, Los Angeles, California 90071 at 10:00 am (Los Angeles time) on 
the third Business Day following the satisfaction and/or waiver of all conditions set forth in Article VI (other than those conditions that are to 
be satisfied at Closing, but subject to the waiver or fulfillment of those conditions), unless another date or place is agreed in writing by each of 
the parties hereto (the “Closing” ).  

               (b) At the Closing:  

                    (i) Seller shall deliver to Buyer one or more certificates representing all the issued and outstanding Shares, each such 
certificate to be duly and validly endorsed in favor of Buyer or accompanied by a separate stock power duly and validly executed by the 
Seller such that the sole legal and beneficial ownership of the Shares are vested in Buyer; and  
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                    (ii) Buyer shall deliver or cause to be delivered to Seller cash in the amount of the Purchase Price pursuant to Section 1.2.  

ARTICLE III  
REPRESENTATIONS AND WARRANTIES OF SELLER  

          Except as set forth in the Disclosure Schedule delivered by Seller to Buyer simultaneously with the execution hereof, Seller represents 
and warrants to Buyer as of the date of this Agreement (or, if made as of a specified date, as of such date) that:  

          Section 3.1 Organization . Each of Seller, the Company and the Company Subsidiaries (a) is a corporation duly organized, validly 
existing and, if applicable, in good standing under the laws of its jurisdiction of organization; (b) has all requisite corporate or other legal entity 
power and authority to carry on its business as it is now being conducted and to own the properties and assets it now owns; and (c) is duly 
qualified or licensed to do business in every jurisdiction in which such qualification is required, in each case except for such failures to be so 
qualified or licensed to do business that would not reasonably be expected to, individually or in the aggregate, result in a Company Material 
Adverse Effect or a material adverse effect on the ability of Seller to consummate the Closing or perform its obligations under this Agreement. 
Seller has heretofore delivered or made available to Buyer complete and correct copies of the certificate of incorporation and by-laws or 
comparable organizational documents of the Company and the Company Subsidiaries as presently in effect.  

          Section 3.2 Authorization . Seller has the requisite corporate power and authority to execute, deliver and perform this Agreement and to 
consummate the Closing. The execution, delivery and performance by Seller of this Agreement and the consummation by Seller of the Closing 
has been duly authorized by the board of directors of Seller, and no other corporate action on the part of Seller is necessary to authorize the 
execution, delivery and performance by Seller of this Agreement or the consummation by Seller of the Closing.  

          Section 3.3 Execution; Validity of Agreement . This Agreement has been duly executed and delivered by Seller and, assuming due and 
valid authorization, execution and delivery hereof by Buyer, is a valid and binding obligation of Seller, enforceable against Seller in accordance 
with its terms, except as such enforceability may be limited by applicable bankruptcy, insolvency, moratorium, reorganization or similar laws 
in effect that affect the enforcement of creditors’ rights generally and by equitable limitations on the availability of specific remedies and by 
principles of equity (collectively, “Enforceability Limitations” ).  

          Section 3.4 Consents and Approvals; No Violations . None of the execution, delivery or performance of this Agreement by Seller or the 
consummation by Seller of the Closing will (a) conflict with or result in any breach of any provision of the certificate of incorporation or by-
laws of Seller or the Company or of any organizational document of any Company Subsidiary, (b) require any filing with, or permit, 
authorization, consent or approval of, any Governmental Entity, (c) result in a violation or breach of, or constitute (with or without notice or 
lapse of time or both) a default (or give rise to any right of termination, cancellation or acceleration) under, or cause the loss of a benefit 
(including any increase in payments) under any of the terms, conditions or provisions of any note, bond, mortgage, indenture, lease, license,  
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contract or agreement to which Seller, the Company or any Company Subsidiary is a party or by which any of them or any of their respective 
properties or assets may be bound, or result in the creation of an Encumbrance upon any of the assets or properties of Seller, the Company or 
any of the Company Subsidiaries, or (d) violate in any respect any federal, state, local or foreign law, regulation, ordinance, rule, ruling, 
judgment, writ, injunction, order or decree (“Law”) applicable to Seller, the Company or any of their respective Subsidiaries or any of their 
respective properties or assets, except, in case of each of the foregoing clauses (b), (c) and (d), such filings, permits, authorizations, consents or 
approvals that the failure to obtain, and such violations, breaches or defaults that, would not reasonably be expected to result in a Company 
Material Adverse Effect.  

          Section 3.5 Ownership and Possession of Shares . Seller is the sole record and beneficial owner of all the Shares free and clear of all 
Encumbrances whatsoever, except for any Encumbrances created by this Agreement, Encumbrances arising under the Securities Act or any 
applicable state securities laws. Seller is not a party to, or bound by, any agreement creating rights in or to the Shares, and Seller has the power 
and legal right to sell, assign, transfer and deliver the Shares as contemplated by this Agreement. There are no existing warrants, options, stock 
purchase agreements, redemption agreements, restrictions of any nature, voting trust agreements, proxies, calls or rights to subscribe of any 
character relating to such Shares.  

          Section 3.6 Capitalization . The issued and outstanding capital stock of the Company consists exclusively of the Shares. All the Shares 
are duly authorized, validly issued, fully paid and non-assessable and free of preemptive rights. There are no options, rights or agreements to 
which any of Seller, the Company or any of their respective Subsidiaries is a party or by which any of them is bound obligating any of them 
(a) to issue, deliver or sell, or refrain from issuing, delivering or selling, any shares of capital stock or other equity or ownership interest of the 
Company or any Company Subsidiary, or to grant, extend or enter into any such option, right or agreement, (b) to repurchase, redeem or 
otherwise acquire, or to refrain from repurchasing, redeeming or otherwise acquiring, any shares of capital stock or other equity or ownership 
interest of the Company or any Company Subsidiary, or to grant, extend or enter into any such option, right or agreement, or (c) to vote, or to 
refrain from voting, any shares of capital stock or other equity or ownership interest of the Company or any Company Subsidiary.  

          Section 3.7 Subsidiaries and Affiliates . Section 3.7 of the Disclosure Schedule lists all of the Company Subsidiaries, their jurisdictions 
of incorporation and the ownership interests of the Company. All the outstanding capital stock and other equity or ownership interests of each 
Company Subsidiary is owned directly by the Company or a Company Subsidiary, free and clear of all Encumbrances (other than Permitted 
Encumbrances), and is duly authorized, validly issued, fully paid and nonassessable and free of preemptive rights. Neither the Company nor 
any of the Company Subsidiaries owns, directly or indirectly, any capital stock or other equity or ownership interests, or has any obligations to 
acquire any capital stock or other ownership interest, in any corporation, partnership, joint venture or other Person that is not a Company 
Subsidiary.  

          Section 3.8 Financial Statements . True and complete copies of the Financial Statements are included in Section 3.8 of the Disclosure 
Schedule. The Audited Financial Statements have been audited by KPMG LLP and have been prepared in accordance  
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with GAAP applied on a consistent basis (except as stated in the notes thereto) and fairly present, in all material respects, the combined 
financial position and the combined results of operations and cash flows for the Company and the Company Subsidiaries as of the dates and for 
the periods referred to therein. The Unaudited Financial Statements have been prepared in accordance with GAAP applied on a basis consistent 
with the manner in which GAAP is applied in connection with the preparation of the financial statements of Parent and fairly present, in all 
material respects, the combined financial position and the combined results of operations and cash flows for the Company and the Company 
Subsidiaries as of the dates and for the periods referred to therein, subject only to year end adjustments which are not material and the absence 
of footnotes. The Company and the Company Subsidiaries maintain internal accounting controls designed to provide reasonable assurances that 
(a) transactions by the Company and the Company Subsidiaries are executed in accordance with management’s general or specific 
authorizations, (b) transactions by the Company and the Company Subsidiaries are recorded as necessary to permit preparation of financial 
statements in conformity with GAAP and to maintain accountability for assets, and (c) the recorded accountability for assets of the Company 
and the Company Subsidiaries is compared with the existing assets at reasonable intervals and appropriate action is taken with respect to any 
differences. There have been no instances of fraud that occurred during any period covered by the Financial Statements or subsequent to the 
Balance Sheet Date involving the management of Seller, the Company or any Company Subsidiary or any other employees of Seller, the 
Company or any Company Subsidiary who have a significant role in the Company’s and Company Subsidiary’s internal control over financial 
reporting.  

          Section 3.9 Absence of Certain Changes . Since the Balance Sheet Date, (a) no event, change or circumstance that has had or would 
reasonably be expected to have a Company Material Adverse Effect has occurred and (b) none of Seller, the Company, any Company 
Subsidiary or their Affiliates has taken any action or omitted to take any action of the type described in Sections 5.1(f), (g), (h), (i), (k), (l), (o), 
(p) or (q) hereof, if taken or omitted to be taken after the date hereof, would constitute a violation of Section 5.1.  

          Section 3.10 Property and Assets . (a) Neither the Company nor any Company Subsidiary owns any real property or holds any option to 
acquire any real property. Section 3.10(a) of the Disclosure Schedule sets forth a true, correct and complete list of all real property leased by 
the Company or any Company Subsidiary (the “Leased Properties” ). To the Knowledge of Seller, there are no defects in the buildings, 
improvements and structures located on the Leased Properties which would impair the conduct of the business by Buyer immediately following 
the Closing. All material tangible assets other than the Leased Properties leased by the Company or any of the Company Subsidiaries are in 
operating condition for the uses to which they are presently being put, subject to ordinary wear and tear and ordinary maintenance 
requirements.  

               (b) No Person, other than the Company or any Company Subsidiary, has any right to occupy or possess any portion of the Leased 
Properties.  

          Section 3.11 Leases . (a) The leases relating to the Leased Properties (the “Real Property Leases” ) are in full force and effect, and 
neither the Company nor any of the Company Subsidiaries has Knowledge of or has received any written notice of any default, or 
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condition which with the passage of time would constitute a material default under the Real Property Leases, except such defaults as would not 
reasonably be expected to result in a Company Material Adverse Effect.  

               (b) True, correct and complete copies of the Real Property Leases have been made available to Buyer prior to the date hereof and such 
Real Property Leases have not been amended, modified or supplemented in any material respect, or restated, since that date.  

          Section 3.12 Contracts and Commitments . (a) Section 3.12 of the Disclosure Schedule sets forth, as of the date hereof, a complete list of 
every binding contract, agreement, loan, license, guarantee or commitment to which the Company or any of the Company Subsidiaries is a 
party or by which any of them or their respective assets or properties are bound and that (i) is with a Major Customer or a Major Vendor; (ii) is 
a collective bargaining, works council agreement or similar labor-related agreement or arrangement; (iii) contains any non-competition or 
similar restrictions or contains any exclusivity provision that materially restricts the ability of the Company to engage in any business or 
operate in any geographic area; (iv) is a contract or license related to Licensed Intellectual Property Rights or Company Intellectual Property 
Rights; (v) provides for Indebtedness of the Company or any Company Subsidiary; or (vi) provides for any guaranty, excluding endorsements 
or guaranties of instruments made in the ordinary course of business, including in connection with the deposit of items for collection and 
statutory warranties.  

               (b) Without duplication of the provisions of Section 3.12(c), there is not, and there has not been claimed or alleged in writing by any 
Person, with respect to any Material Contract or contracts other than Material Contracts, a default thereof by the Company or any Company 
Subsidiary which, in the aggregate, would be material to the Company and the Company Subsidiaries (taken as a whole), any default or event 
that, with notice or lapse of time or both, would constitute such a default on the part of the Company or any Company Subsidiary or, to the 
Knowledge of Seller, on the part of any other party thereto.  

               (c) Without duplication of the provisions of Section 3.12(b), with respect to the Specified Contracts: (i) (A) all representations and 
certifications executed, acknowledged or set forth in or otherwise material to the Specified Contracts were complete and correct in all material 
respects as of their effective date, and the Company and the Company Subsidiaries have made a good faith effort to comply in all material 
respects with all such representations and certifications and (B) no termination for convenience, termination for default, cure notice or show 
cause notice is in effect as of the date hereof pertaining to any of the Specified Contracts; (ii) neither the Company nor any Company 
Subsidiary nor, to the Seller’s Knowledge, any of their respective key management personnel or officers is (or during the last three years has 
been) under audit by any Governmental Entity with respect to any alleged irregularity, misstatement or omission arising under or relating to 
any of the Specified Contracts (other than routine audits) and during the last three years, neither the Company nor any Company Subsidiary has 
conducted or initiated any internal investigation or made a voluntary disclosure to the United States Government, with respect to any material 
alleged irregularity, misstatement or omission arising under or relating to any of the Specified Contracts; (iii) there exist (A) no outstanding 
material claims against the Company or any of the Company Subsidiaries, either by any Governmental Entity, or by any prime contractor, 
subcontractor or vendor, arising under or  
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relating to the Specified Contract and (B) no material disputes between the Company or any Company Subsidiary and any Governmental Entity 
under the Contract Disputes Act, as amended, or any other federal or state statute or between Company or any of the Company Subsidiaries and 
any prime contractor, subcontractor or vendor arising under or relating to the Specified Contract; and (iv) neither the Company nor any of the 
Company Subsidiaries nor, to the Seller’s Knowledge, any of their respective key management personnel or officers has been suspended or 
debarred from doing business with the United States Government or any other Governmental Entity or is, or at any time has been, the subject 
of a finding of nonresponsibility or ineligibility for United States Government or other Governmental Entity contracting.  

          Section 3.13 Insurance . Section 3.13(a) of the Disclosure Schedule lists all insurance policies maintained by or for the Company or any 
Company Subsidiary in effect as of the date hereof that provide coverage with respect to the business or assets of the Company or any of the 
Company Subsidiaries (the “Insurance Policies” ). Correct and complete copies of such Insurance Policies can be made available to Buyer 
upon request. Section 3.13(b) of the Disclosure Schedule lists all outstanding material insurance claims with respect to the Company and the 
Company Subsidiaries (other than employee benefits related claims) as of the date hereof.  

          Section 3.14 Litigation . There are no actions, suits or proceedings or legal, administrative or arbitration proceedings or, to the 
Knowledge of Seller, investigations pending or, to the Knowledge of Seller, threatened against or naming as a party the Company or the 
Company Subsidiaries or any of their properties, assets or business or any of their officers, directors or employees (in their capacities as such 
for the Company or the Company Subsidiaries) before any Governmental Entity that, if adversely determined against the Company or the 
Company Subsidiaries, would reasonably be expected to result in a Company Material Adverse Effect. There are no material outstanding 
orders, judgments, injunctions, awards or decrees of any Governmental Entity against the Company or the Company Subsidiaries. There is no 
material litigation initiated by the Company or the Company Subsidiaries pending against any Person. There are no actions, suits, charges or 
claims, or legal, administrative or arbitration proceedings or investigations pending or, to the Knowledge of Seller, threatened against any of 
the present or former directors, officers or employees (in their capacities as such for the Company or the Company Subsidiaries), in each case 
where the Company or any Company Subsidiary has received written notice of an indemnification or contribution obligation on the part of the 
Company or such Company Subsidiary.  

          Section 3.15 Environmental Matters . The Company and each Company Subsidiary is in compliance with all applicable Environmental 
Laws except for any noncompliance of such Environmental Laws as would not reasonably be expected to result in a Company Material 
Adverse Effect. Neither the Company nor any Company Subsidiary has received any written notice or communication that alleges that the 
Company or a Company Subsidiary is in material violation of any applicable Environmental Law; there is no Environmental Claim pending or, 
to the Knowledge of Seller, threatened against the Company or any Company Subsidiary, or against any Person whose liability for any 
Environmental Claim the Company or any Company Subsidiary has retained or assumed either contractually or by operation of law, except any 
such Environmental Claim that would not reasonably be expected to result in a Company Material Adverse Effect; and, to the Knowledge of 
Seller, there are no past  
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or present material actions, activities, circumstances, conditions, events or incidents, including, without limitation, the release, emission, 
discharge, presence or disposal of any Material of Environmental Concern, that could reasonably be expected to form the basis of any material 
Environmental Claim against the Company, any Company Subsidiary, or against any Person whose liability for any Environmental Claim the 
Company or any Company Subsidiary has retained or assumed either contractually or by operation of law, or otherwise result in any material 
costs or liabilities under applicable Environmental Law. The Company has provided or made available to Buyer all material assessments, 
reports, data, results of investigations or audits, and other information that is in the possession of or reasonably available to the Company 
regarding environmental matters pertaining to or the environmental condition of the business of the Company or any Company Subsidiary, or 
the material compliance (or noncompliance) by the Company or any Company Subsidiary with any applicable Environmental Laws.  

          Section 3.16 Compliance with Laws . Each of the Company and the Company Subsidiaries is in possession of all material franchises, 
grants, authorizations, licenses, permits, consents, certificates, approvals and orders of any Governmental Entity that are necessary for it to 
carry on its business as it is now being conducted and, to Seller’s Knowledge, no suspension or cancellation of any of the foregoing is pending 
or threatened. Neither the Company nor any of the Company Subsidiaries is in violation of any applicable Law, nor have the Company or any 
of the Company Subsidiaries received written, or to Seller’s Knowledge, oral notice, charge, claim or assertion alleging any violations of any 
applicable Law, except in each case any such violations that would not reasonably be expected to result in a Company Material Adverse Effect. 

          Section 3.17 Employee Benefit Plans . (a) Section 3.17(a) of the Disclosure Schedule sets forth a complete and accurate list as of the date 
of this Agreement of all Employee Benefit Plans which the Company, any Company Subsidiary or any of their ERISA Affiliates maintain or 
make contributions for the benefit of the current or former employees of the Company or of any Company Subsidiary (together, the “ Company 
Employee Plans” ). For purposes of this Agreement, the following terms shall have the following meanings: (i) “Employee Benefit Plan” 
means any “employee pension benefit plan” (as defined in Section 3(2) of ERISA), any “employee welfare benefit plan” (as defined in 
Section 3(1) of ERISA), any other employee benefit plan, scheme or arrangement, including, without limitation, any stock option, restricted 
stock and other equity plans and all severance, employment, change-in-control, fringe benefit, bonus, incentive, deferred compensation and 
employee loan arrangements, whether or not subject to ERISA and whether foreign or U.S., whether formal or informal, oral or written; (ii) 
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended; and (iii) “ERISA Affiliate” means any entity which is a 
member of (A) a controlled group of corporations (as defined in Section 414(b) of the Code), (B) a group of trades or businesses under 
common control (as defined in Section 414(c) of the Code), or (C) an affiliated service group (as defined under Section 414(m) of the Code or 
the regulations under Section 414(o) of the Code), any of which includes or included the Company or a Subsidiary of the Company. 
Section 3.17(a) of the Disclosure Schedule sets forth a complete and accurate list of any severance or change of control arrangements which 
will be triggered by the transactions contemplated by this Agreement. There are no severance or change of control arrangements under which 
the Company or any of the Company Subsidiaries have any obligations or would be liable for any payments.  
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               (b) Seller has made available to Buyer (i) correct and complete copies of all documents embodying each Company Employee Plan, 
including all amendments thereto and all related trust documents and amendments thereto, (ii) the most recent annual reports 
(Form Series 5500 and all schedules and financial statements attached thereto), if any, required under ERISA or the Code in connection with 
each Company Employee Plan, (iii) the most recent summary plan description together with the summary(ies) of material modifications 
thereto, if any, required under ERISA with respect to each Company Employee Plan, (iv) all written agreements and contracts relating to each 
Company Employee Plan, including administrative service agreements and group insurance contracts, that is sponsored solely for the benefit of 
the current and former employees of the Company and the Company Subsidiaries, and their related dependents, (v) all material correspondence 
to or from any governmental agency relating to any Company Employee Plan, (vi) forms of COBRA notices, (vii) all discrimination tests for 
each Company Employee Plan for the most recent plan year, and (viii) the most recent IRS determination or opinion letter issued with respect 
to each Company Employee Plan.  

               (c) All obligations required to be performed by the Company and/or Company Subsidiary under each Company Employee Plan have 
been satisfied, and there has not been a default or violation of the terms of any such plan that would reasonably be expected to result in a 
Company Material Adverse Effect. Each Company Employee Plan has been established and maintained in all respects in accordance with its 
terms and in compliance with applicable Law, statutes, orders, rules and regulations, including ERISA and the Code, except in each case any 
such violations that would not reasonably be expected to result in a Company Material Adverse Effect. Any Company Employee Plan intended 
to be qualified under Section 401(a) of the Code has been amended in accordance with applicable Law and has obtained a current favorable 
determination letter (or opinion letter, if applicable) as to its qualified status under the Code or remains within the remedial amendment period 
for obtaining such letter. No “prohibited transaction,” within the meaning of Section 4975 of the Code or Sections 406 and 407 of ERISA, and 
not otherwise exempt under Section 408 of ERISA, has occurred with respect to any Company Employee Plan that would reasonably be 
expected to result in a Company Material Adverse Effect.  

               (d) There are no actions, suits or claims pending, or to Seller’s Knowledge, threatened or reasonably anticipated (other than routine 
claims for benefits) against or relating to any Company Employee Plan or against the assets of any Company Employee Plan. Each Company 
Employee Plan can be amended, terminated or otherwise discontinued after the Closing Date in accordance with its terms, without liability to 
Buyer, the Company, any of its Subsidiaries or any ERISA Affiliate other than any liability relating to the payment or satisfaction of all 
benefits and obligations accrued prior to the date of any such amendment, termination or discontinuance.  

               (e) There are no audits, inquiries or proceedings pending, or to Seller’s Knowledge, threatened by the IRS, DOL, or any other 
Governmental Entity with respect to any Company Employee Plan. Neither the Company, Company Subsidiary nor any ERISA Affiliate has 
any liability for any penalty or Tax with respect to any Company Employee Plan under Section 502(i) of ERISA or Sections 4975 through 4980 
(including 4980B) of the Code.  
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               (f) The Company and each Company Subsidiary have timely made all contributions and other payments required by and due under the 
terms of each Company Employee Plan.  

               (g) None of the Company Employee Plans is a pension plan that is subject to Title IV of ERISA, Section 302 of ERISA or 
Section 412 of the Code. With respect to any such pension plan that is sponsored by, or to which contributions are required of, any ERISA 
Affiliate, there does not exist any accumulated funding deficiency within the meaning of Section 412 of the Code or Section 302 of ERISA, 
whether or not waived. None of the Company, the Company Subsidiaries or any ERISA Affiliate has any outstanding liability under 
Section 4062 or 4063 of ERISA to the PBGC or to a trustee appointed under Section 4042 of ERISA, and no events have occurred and no 
circumstances exist that could reasonably be expected to result in any such liability to the Company, any Company Subsidiary or any ERISA 
Affiliate.  

               (h) None of the Company Employee Plans is a multiemployer plan (as described in Section 3(37) of ERISA). None of the Company, 
any Company Subsidiary or any ERISA Affiliate has incurred any liability due to a complete or partial withdrawal from any multiemployer 
plan or due to the termination or reorganization of any multiemployer plan, except for any such liability which has been satisfied in full, and no 
events have occurred and no circumstances exist that could reasonably be expected to result in any such liability to the Company, any 
Company Subsidiary or any ERISA Affiliate.  

               (i) No Company Employee Plan provides, or reflects or represents any liability to provide, post-termination or retiree life insurance, 
health or other employee welfare benefits to any person for any reason, except as may be required by Section 4980B of the Code or other 
applicable statute.  

               (j) Neither the Company nor any Company Subsidiary has made any payments in the current taxable year, is obligated to make any 
payments, or is a party to any agreement that contemplates the making of any payments that will not be deductible under Code Section 280G.  

               (k) Each nonqualified deferred compensation plan to which the Company or any Company Subsidiary is a party has been operated in 
accordance with the applicable requirements of paragraphs (2), (3) and (4) of Section 409A(a) of the Code, including proposed regulations and 
notices issued by the IRS.  

               (l) Neither the Company nor any Company Subsidiary has any obligation to reimburse any employee with respect to any penalty tax 
on the employee imposed by Section 409A of the Code or the excise tax imposed by Section 4999 of the Code.  

               (m) Neither the Company nor any Company Subsidiary has any liability, including for the funding of the acquisition of stock, or 
payments of costs to the trustee under Parent’s United Kingdom Trust Deed and Rules Stock Incentive Plan.  

          Section 3.18 Tax Matters . (a) The Company and each Company Subsidiary and any consolidated, combined, unitary or aggregate group 
for Tax purposes of which the  
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Company or any Company Subsidiary is or has been a member: (i) have timely filed (or there have been filed on their behalf) with appropriate 
Tax Authorities all Tax Returns required to be filed by them, in the manner provided by Law, which Tax Returns are true, complete and 
correct; and (ii) have timely paid all Taxes shown as due on any such Tax Return.  

               (b) Seller has delivered or made available to Buyer complete and accurate copies of U.S. federal, state, local and foreign Tax Returns 
(other than consolidated income Tax Returns and examination reports) of each of the Company and the Company Subsidiaries and their 
predecessors for each taxable year ending on or prior to December 31, 2004, including the Seller’ consolidated income Tax Returns for such 
taxable years, and complete and accurate copies of all examination reports and statements of deficiencies assessed against or agreed to by any 
of the Company and the Company Subsidiaries or any predecessors since December 31, 2001.  

               (c) No U.S. federal, state, local or non-U.S. audits, examinations, investigations or other administrative proceedings (such audits, 
examinations, investigations and other administrative proceedings referred to collectively as “Audits” ) or court proceedings are presently 
pending with regard to any Taxes or Tax Returns filed by or on behalf of the Company or any Company Subsidiary. There are no outstanding 
requests, agreements, consents or waivers to extend the statutory period of limitations applicable to the assessment of any Taxes or deficiencies 
against the Company or any Company Subsidiary.  

               (d) No adjustment relating to the Tax Returns described in paragraph (a) above has been proposed, asserted, or assessed in writing by 
any Tax Authority (including, without limitation, any proposed assessments or reassessments of any property owned by the Company or any 
Company Subsidiaries). None of Seller, the Company nor any Company Subsidiary has received notice of any claim made by a Tax Authority 
in a jurisdiction where neither the Company nor any Company Subsidiary files a Tax Return, which states that the Company or any Company 
Subsidiary is subject to Tax by that jurisdiction.  

               (e) There are no Encumbrances for unpaid Taxes upon any property or assets of the Company or any Company Subsidiary, except for 
Encumbrances for Taxes not yet due.  

               (f) The Company and the Company Subsidiaries have no liability for the Taxes of any Person other than the Company and the 
Company Subsidiaries, including, without limitation, (i) under Treasury Regulation Section 1.1502-6 (or any similar provision of state, local or 
non-U.S. Law), (ii) as a transferee or successor, or (iii) by contract. The Company has not entered into a gain recognition agreement under 
Section 367 of the Code that will continue in effect after the Closing.  

               (g) Neither the Company nor any of the Company Subsidiaries is a party to any Tax sharing, Tax indemnity or other agreement or 
arrangement with any Person.  

               (h) Neither the Company nor any of the Company Subsidiaries has been either a “distributing corporation” or a “controlled 
corporation” (within the meaning of Section 355(a)(1)(A) of the Code) in a distribution of stock qualifying for tax-free treatment  
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under Section 355 of the Code (i) in the two years prior to the date of this Agreement or (ii) in a distribution which could otherwise constitute 
part of a “plan” or “series of related transactions” (within the meaning of Section 355(e) of the Code and the Treasury Regulations promulgated 
thereunder) with the acquisition of Shares pursuant to this Agreement.  

               (i) The Company and each of the Company Subsidiaries have properly paid and/or withheld all Taxes and established systems and 
processes to ensure the same (including, without limitation, all sales and use Taxes and any amounts required to be paid and/or withheld under 
the Federal Insurance Contributions Act, the Federal Unemployment Tax Act, and the Laws of any applicable jurisdiction governing the 
withholding of Taxes from wages and any other remuneration), and filed all Tax Returns related thereto, required by the Code and the Treasury 
Regulations promulgated thereunder and other applicable Tax Laws (including, without limitation, with respect to all persons who currently 
are, or any time in the past were, employees of, or independent contractors with respect to, either the Company or any of the Company 
Subsidiaries for purposes of the Code).  

               (j) Neither the Company nor any Company Subsidiary has entered into any transaction (i) that is subject to the reporting requirements 
of Treasury Regulations Sections 1.6011-4, (ii) that is required to be registered as a “tax shelter” under Section 6111 of the Code and the 
Treasury Regulations promulgated thereunder, or (iii) for which a list is required to be maintained under Section 6112 of the Code and 
Treasury Regulations promulgated thereunder.  

               (k) Neither the Company nor any of the Company Subsidiaries (i) has consented at any time to have the provisions of Section 341(f)
(2) of the Code apply to any disposition of the assets of any of the Company and the Company Subsidiaries; (ii) has made an election, or is 
required, to treat any of its assets as tax-exempt bond financed property or tax-exempt use property within the meaning of Section 168 of the 
Code; (iii) has acquired or owns any assets that directly or indirectly secure any debt the interest on which is tax exempt under Section 103(a) 
of the Code; or (iv) made any of the foregoing elections or is required to apply any of the foregoing rules under any comparable state or local 
Tax provision.  

               (l)  Section 3.18 of the Disclosure Schedule sets forth all jurisdictions in which the Company or any Company Subsidiaries is a 
resident and in which it has or has had a permanent establishment in any foreign country, as defined in any applicable Tax treaty or convention. 

               (m) All transactions between each Company or any Company Subsidiary, on the one hand, and any non-resident person with whom it 
was not dealing at arm’s length, on the other (including the Company and any Company Subsidiary), were conducted at arm’s length prices as 
defined in Section 482 of the Code and the related regulations (and any similar or corresponding provision of foreign law) and the Company 
and the Company Subsidiaries have made or obtained records or documents supporting these prices sufficient to meet the requirements of 
Section 6662 of the Code and the regulations thereunder (and any similar or corresponding provision of foreign law). No governmental 
authority responsible for Taxes has ever proposed an adjustment with respect to any such transaction described in the preceding sentence that 
will have continuing effect after the Closing.  
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               (n) Neither the Company nor any Company Subsidiary owns stock of any corporation that was classified as a “passive foreign 
investment company” as defined in Code section 1297 for any taxable year of such corporation ending prior to the Closing Date, except for 
stock of a corporation that is a “controlled foreign corporation” as defined in Code section 957(a) with respect to which the Company or such 
Company Subsidiary is a “United States shareholder” as defined in Code section 941(b).  

          Section 3.19 Intellectual Property and Technology . (a) Definitions . In addition to the terms defined elsewhere herein, the following 
terms shall have the respective meanings below:  

                    (i) “Company Business” means, with respect to the Company and the Company Subsidiaries, their respective businesses as 
currently conducted.  

                    (ii) “Company Intellectual Property Rights” means Intellectual Property Rights owned by the Company or a Company 
Subsidiary.  

                    (iii) “Intellectual Property Rights” means the following rights in or arising out of Technology in any jurisdiction: (1) rights 
in or arising out of Works of Authorship, including without limitation rights granted under any copyright act ( “Copyrights” ); (2) rights in 
or arising out of Inventions, including without limitation rights granted under any patent act ( “Patent Rights” ); (3) rights in or arising out 
of Trademarks, including without limitation rights granted under the Lanham Act or any trademark act ( “Trademark Rights” ); (4) rights 
in or arising out of Confidential Information, including without limitation rights granted under the Uniform Trade Secrets Act or any other 
trade secrets act ( “Trade Secret Rights” ); and (5) rights in or arising out of domain names ( “Domain Name Rights” ).  

                    (iv) “Registered Intellectual Property Rights” means all Intellectual Property Rights that are the subject of an application, 
certificate, filing, registration, or other document issued by, filed with, or recorded by, any state, government, or other public legal 
authority in any jurisdiction.  

                    (v) “Technology” means: (1) published and unpublished works of authorship, including without limitation audiovisual works, 
collective works, computer programs, compilations, databases, derivative works, literary works, and sound recordings ( “Works of 
Authorship” ); (2) inventions and discoveries, including without limitation articles of manufacture, business methods, compositions of 
matter, improvements, machines, methods, and processes and new uses for any of the preceding items ( “Inventions” ); (3) words, names, 
symbols, devices, designs, and other designations, and combinations of the preceding items, used to identify or distinguish a business, 
good, group, product, or service or to indicate a form of certification, including without limitation logos, product designs, and product 
features ( “Trademarks” ); and (4) information that is not generally known or readily ascertainable through proper means, whether 
tangible or intangible, including without limitation algorithms, customer  
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lists, user data, ideas, designs, formulas, know how, methods, processes, programs, prototypes, systems, and techniques ( “Confidential 
Information” ).  

               (b)  Ownership . (i) The Company or a Company Subsidiary is the owner of all right, title and interest in and to the Company 
Intellectual Property Rights free and clear of any Encumbrances, (ii) since January 1, 2004 neither the Company nor any Company Subsidiary 
has received any written notice of claims challenging the ownership, validity or enforceability of any of the Company Intellectual Property 
Rights, and (iii) to the Seller’s Knowledge, all registrations of the Company Intellectual Property Rights are subsisting, valid and enforceable 
and there are no facts or circumstances that could impair the existence, validity or enforceability of any registrations of Company Intellectual 
Property Rights. Neither the Company nor any Company Subsidiary is obligated to transfer any material Company Intellectual Property Rights 
to a third party.  

               (c)  Confidential Information . The Company and the Company Subsidiaries take reasonable steps to maintain the confidentiality of 
their respective Confidential Information.  

               (d)  Company Registered Intellectual Property Rights . Section 3.19(d) of the Disclosure Schedule: (i) lists all Registered Intellectual 
Property Rights owned by, filed in the name of, applied for by, or subject to an obligation of assignment to the Company or a Company 
Subsidiary ( “Company Registered Intellectual Property Rights” ) and (ii) identifies all third party joint owners and co-applicants that share 
rights to the Company Registered Intellectual Property Rights with the Company or a Company Subsidiary. Other than the domain names, 
which Parent and Seller will use reasonable best efforts to transfer to the Company on or prior to Closing, the Company or a Company 
Subsidiary is the sole and beneficial owner of the Company Registered Intellectual Property Rights.  

               (e)  Licensed Intellectual Property Rights . Section 3.19(e) of the Disclosure Schedule lists all (i) licenses (including sublicense) under 
any Company Intellectual Property Rights granted by the Company or a Company Subsidiary to third parties; and (ii) licenses to Intellectual 
Property Rights granted to the Company by third parties ( “Licensed Intellectual Property Rights” ), including open source software, copy 
left and community source code used in, incorporated into, integrated or bundled with, or integrated in any current Company owned 
Technology, or any Company owned Technology under development, and other than agreements for (x) licensing Copyrights, Trademark 
Rights and Domain Name Rights in connection with insertion orders or comparable advertising or marketing agreements granted to the 
Company or a Company Subsidiary in the ordinary course of business and (y) licensing software on nondiscriminatory terms and having an 
aggregate value of less than $25,000, commercially available software, off-the-shelf software, shrink wrap software and click-through software. 
To Seller’s Knowledge, there are no material breaches by the Company or any Company Subsidiary of the agreements relating to the Licensed 
Intellectual Property Rights, and neither the Company nor any Company Subsidiary has received any written, or to Seller’s Knowledge, oral 
notice of claims challenging any of Licensed Intellectual Property Rights.  

               (f)  Infringement . To the Seller’s Knowledge, (i) the conduct of the Company Business does not infringe, misappropriate, or 
otherwise violate the Intellectual  
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Property Rights of a third party, (ii) neither the Company nor a Company Subsidiary has received written notice of a claim that the conduct of 
the Company Business infringes, misappropriates, or otherwise violates the Intellectual Property Rights of a third party, and (iii) there is no 
infringement, misappropriation, or violation of any Company Intellectual Property Rights.  

          Section 3.20 Labor and Employment Matters .  

                    (a)  Section 3.20(a) of the Disclosure Schedule contains a complete and accurate list of the following information for each 
employee (listed by country) (including part time employees and temporary employees) as of May 16, 2006: name; employer; job title; place of 
work; date of employment; and current base salary or wage rate and regular rate of pay for overtime purposes (the “Employee List” ).  

                    (b) The Company and the Company Subsidiaries are not and, to Seller’s Knowledge, have not, engaged in any material unfair 
labor practice as defined in the National Labor Relations Act or any similar unlawful or unfair practices act that would reasonably be expected 
to violate in any material respects any foreign, state or local Law comparable or similar to the National Labor Relations Act.  

                    (c) No labor union, labor organization, trade union, works council, or group of employees of the Company or the Company 
Subsidiaries has made a pending demand for recognition or certification, and there are no representation or certification proceedings or 
petitions seeking a representation proceeding presently pending or, to Seller’s Knowledge, threatened to be brought or filed with the National 
Labor Relations Board or any other comparable foreign, state or local labor relations tribunal or authority. To Seller’s Knowledge, there are no 
labor union organizing activities with respect to any employees of the Company or the Company Subsidiaries. There are no pending or, to 
Seller’s Knowledge, threatened arbitrations, grievances, labor disputes, strikes, lockouts, slowdowns or work stoppages or similar disputes of 
any kind against or affecting the Company or the Company Subsidiaries which, if individually or collectively resolved against the Company or 
any Company Subsidiary, as the case may be, would reasonably be expected to result in a Company Material Adverse Effect.  

                    (d) Except as would not reasonably be expected to result in a Company Material Adverse Effect, the Company and the Company 
Subsidiaries are and have been in compliance with all applicable Laws respecting employment and employment practices, including, without 
limitation, all Laws respecting terms and conditions of employment, health and safety, wages and hours, child labor, immigration, employment 
discrimination, affirmative action, disability rights or benefits, equal opportunity, plant closures and layoffs, affirmative action, workers’ 
compensation, labor relations, employee consultation, privacy, data protection, severance, redundancy, employee classification (including, 
without limitation, the Fair Labor Standards Act), independent contractors and consultants, loans, or advances to employees, consultants or 
independent contractors, wage withholding, employee leave or time-off issues and unemployment insurance, and there is not currently pending 
against the Company or any of the Company Subsidiaries any material complaint, action or other proceeding respecting any of the foregoing by 
any employee or Governmental Entity.  
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               (e) The Company and the Company Subsidiaries are not delinquent with respect to any material payments to any employees or former 
employees for any services or amounts required to be reimbursed or otherwise paid. Neither the Company nor any of the Company Subsidiaries 
is a party to, or otherwise bound by, any order or determination issued by any Governmental Entity relating to employees or employment 
practices.  

               (f) All material personnel policies, rules and procedures applicable to employees of the Company or any of the Company Subsidiaries 
are in writing. True and complete copies of all written personnel manuals, handbooks, policies, rules or procedures applicable to employees of 
the Company or any of the Company Subsidiaries have heretofore been made available to Buyer.  

               (g)  Section 3.20(g) of the Disclosure Schedule sets forth a true and correct list of all employment agreements or severance 
agreements with current or former officers or employees to which the Company or any Company Subsidiary is a party or is bound.  

               (h) Neither the Company nor any of the Company Subsidiaries is currently engaged in, or is planning to engage in, any layoffs or 
employment terminations sufficient in number to trigger application of the WARN Act or any similar state, local or foreign Law. 
Section 3.20(h) of the Disclosure Schedule contains a true and complete list of the names and the sites of employment or facilities of those 
individuals who suffered an “employment loss” (as defined in the WARN Act) or similar loss of employment as defined under any foreign, 
state or local law at any site of employment or facility of the Company or any of the Company Subsidiaries during the 90-day period prior to 
the date of this Agreement. Section 3.20(h) of the Disclosure Schedule shall be updated three Business Days prior to the Closing with respect to 
the 90-day period prior to the Closing.  

               (i) To Seller’s Knowledge, no employee of the Company or the Company Subsidiaries is in violation of any term of any employment 
agreement, nondisclosure agreement, noncompetition agreement or restrictive covenant to a former employer of any such employee relating to 
the right of any such employee to be employed by the Company or the Company Subsidiaries.  

               (j) The Company and each Company Subsidiary will consult with employees in respect of the transactions contemplated by this 
Agreement as required by local Laws in co-operation with Buyer, during the period between the date of this Agreement and the Closing.  

          Section 3.21 Brokers or Finders . No agent, broker, investment banker, financial advisor or other firm or Person acting on behalf of 
Seller, the Company, any Company Subsidiary or any Affiliate thereof or under the authority of any of the foregoing is or will be entitled to 
any brokers’ or finder’s fee or other commission or similar fee with respect to which the Buyer or any of its Affiliates (including the Company 
and the Company Subsidiaries from and after Closing) will be liable in connection with the transactions contemplated by this Agreement.  
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          Section 3.22 Certain Business Relationships with the Company . Neither Seller, Parent, any controlled Affiliate of Parent (other than the 
Company or any Company Subsidiary), nor, to the Knowledge of Seller, the Company or Company Subsidiaries’ directors or officers, or any 
other Affiliate of Parent, on the one hand, and any of the Company or any Company Subsidiary, on the other hand, are party to any material 
contract or agreement of the Company or the Company Subsidiaries.  

          Section 3.23 Absence of Undisclosed Liabilities . Except for liabilities which have been or are incurred after the Balance Sheet Date in 
the ordinary course of business consistent with past practice or in connection with the transactions contemplated hereunder, none of the 
Company or any of the Company Subsidiaries has any material liability of a kind required by GAAP to be reflected on a consolidated balance 
sheet of the Company and the Company Subsidiaries which was not reflected or reserved against in the most recent unaudited balance sheet 
included in the Unaudited Financial Statements.  

          Section 3.24 Assets of the Company and the Company Subsidiaries . The assets, properties and rights of each of the Company and the 
Company Subsidiaries constitute all of the assets, properties and rights which are necessary for the operation of their respective businesses as 
currently conducted, including MediaPlane and Mobility Manager. There are no material assets, properties or rights of any kind or nature that 
either of the Company or any of the Company Subsidiaries has been using, holding or operating in their respective businesses prior to the 
Closing that will not be used, held or owned by each of the Company or the Company Subsidiaries immediately following the Closing, 
including MediaPlane and Mobility Manager.  

          Section 3.25 Customers and Suppliers . Section 3.25 of the Disclosure Schedule lists, (a) by revenue generated to the Company and the 
Company Subsidiaries during fiscal year 2005, the 20 largest customers of the Company and the Company Subsidiaries (the “Major 
Customers” ), and (b) by consolidated gross profit, including estimated supplier rebates, each of the Company’s vendors, suppliers and 
publishers, the sale of whose product constituted more than 5% of the Company’s consolidated gross profit, including estimated supplier 
rebates, during fiscal year 2005 (the “Major Vendors” ). As of the date hereof, none of the Company or any of the Company Subsidiaries has 
received any written, or, to Seller’s Knowledge, oral notice from any Major Customer or Major Vendor that it has ceased, or will cease, to use 
or has substantially reduced or will substantially reduce its use of the products, equipment, goods or services of the Company or any Company 
Subsidiary, or has ceased, or will cease to, or has substantially reduced or will substantially reduce its supply to the Company or any Company 
Subsidiary, or has terminated or will terminate its agreement with the Company or any Company Subsidiary.  

ARTICLE IV  
REPRESENTATIONS AND WARRANTIES OF BUYER  

          Buyer represents and warrants to Seller as of the date of this Agreement that:  

          Section 4.1 Organization . Buyer (a) is a corporation duly organized, validly existing and, in good standing under the laws of the State of 
Delaware, (b) has all requisite corporate power and authority to carry on its business as it is now being conducted and  
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to own the properties and assets it now owns and (c) is duly qualified or licensed to do business in every jurisdiction in which such 
qualification is required, in each case except for such failures that would not, individually or in the aggregate, either (i) have a material adverse 
effect on the ability of Buyer to consummate the Closing or perform its obligations under this Agreement or (ii) impede or delay the 
consummation of the Closing in any material respect.  

          Section 4.2 Authorization; Validity of Agreement . Buyer has the requisite corporate power and authority to execute, deliver and perform 
this Agreement and to consummate the Closing. The execution, delivery and performance by Buyer of this Agreement and the consummation 
by Buyer of the Closing have been duly approved by the board of directors of Buyer, and no other corporate action on the part of Buyer is 
necessary to authorize the execution, delivery and performance by Buyer of this Agreement or the consummation by Buyer of the Closing. This 
Agreement has been duly executed and delivered by Buyer, and, assuming due and valid authorization, execution and delivery hereof by Seller, 
is a valid and binding obligation of Buyer, enforceable against Buyer in accordance with its terms subject to the Enforceability Limitations.  

          Section 4.3 Consents and Approvals; No Violations . None of the execution, delivery or performance of this Agreement by Buyer or the 
consummation by Buyer of the Closing will (a) conflict with or result in any breach of any provision of the certificate of incorporation or by-
laws or similar organizational document of Buyer, (b) except as set forth on Schedule 4.3(b) hereto , require any notice to, filing with, or 
permit, authorization, consent or approval of, any Governmental Entity, (c) except as set forth on Schedule 4.3(c) hereto , result in a violation 
or breach of, or constitute (with or without notice or lapse of time or both) a default (or give rise to any right of termination, cancellation or 
acceleration) under, or cause the loss of the benefit under, any of the terms, conditions or provisions of any material note, bond, mortgage, 
indenture, lease, license, contract, agreement or other instrument or obligation to which Buyer or any of its Subsidiaries is a party or by which 
any of them or any of their respective properties or assets may be bound, or result in the creation of an Encumbrance upon any of the assets or 
properties of Buyer or any of its Subsidiaries, or (d) violate any Law applicable to Buyer, any of its Subsidiaries or any of their respective 
properties or assets, except, in case of each of the foregoing clauses (b), (c) and (d), such filings, permits, authorizations, consents or approvals 
that the failure to obtain, and such violations, breaches or defaults that, would not, individually or in the aggregate, either (i) have a material 
adverse effect on the ability of Buyer to consummate the Closing or perform its obligations under this Agreement or (ii) impede or delay the 
consummation of the Closing in any material respect.  

          Section 4.4 Acquisition of Shares for Investment; Ability to Evaluate and Bear Risk .  

                    (a) Buyer is acquiring the Shares for investment and not with a view toward, or for sale in connection with, any “distribution” as 
such term is used in the Securities Act of 1933, as amended (the “Securities Act” ), nor with any present intention of distributing or selling the 
Shares.  
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                    (b) Buyer is able to bear the economic risk of holding the Shares for an indefinite period, and has knowledge and experience in 
financial and business matters such that it is capable of evaluating the risks of the investment in Shares.  

                    (c) Buyer acknowledges that the Shares have not been registered under the Securities Act or any state securities laws and may not 
be transferred unless subsequently registered thereunder or pursuant to a valid exemption from registration.  

                    (d) Buyer is an “accredited investor” as such term is defined in Rule 501(a) of Regulation D promulgated under the Securities Act.  

          Section 4.5 Availability of Funds . Buyer has obtained a written financing commitment from a financial institution for a portion of the 
Purchase Price (the “Commitment Letter” ), which, together with Buyer’s cash on hand, constitutes sufficient funds to pay the Purchase Price 
and to make other necessary payments by Buyer in connection with the transactions contemplated hereby and to pay all related fees and 
expenses. Buyer will have available to it on the Closing Date sufficient funds to pay such amounts. Buyer has delivered to Seller true, correct 
and complete copies of the Commitment Letter. The Commitment Letter is valid and in full force and effect, and Buyer is not in default of any 
of its obligations thereunder.  

          Section 4.6 Acknowledgment by Buyer . Buyer acknowledges that neither Seller nor any of its Affiliates, agents or representatives makes 
or has made any representation or warranty, either express or implied, as to the Company or any Company Subsidiary, except as and only to the 
extent expressly set forth herein with respect to the representations and warranties contained in Article III of this Agreement and subject to the 
limitations and restrictions contained in this Agreement.  

          Section 4.7 Brokers or Finders . Other than MartinWolf Securities LLC, the fees and expenses of which are to be paid solely by Buyer, 
neither Buyer nor any of its Subsidiaries or its Affiliates has entered into any agreement or arrangement entitling any agent, broker, investment 
banker, financial advisor or other firm or Person to any broker’s or finder’s fee or any other commission or similar fee in connection with any 
of the transactions contemplated by this Agreement for which Seller or any of its Affiliates are or may be responsible.  

ARTICLE V  
COVENANTS  

          Section 5.1 Interim Operations of the Company . Except as expressly contemplated by this Agreement or as may be reasonably necessary 
for the consummation of the transactions contemplated by the Transition Services Agreement, except as required by applicable Law, except as 
set forth in the Disclosure Schedule, and except as may be consented to in writing by Buyer (which consent shall not be unreasonably withheld 
or delayed), after the date hereof and prior to the Closing Date:  

                    (a) the Company and the Company Subsidiaries shall conduct their respective businesses in the ordinary course in a manner 
consistent with past practice;  
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                    (b) Seller will use, and will cause each of the Company and the Company Subsidiaries to use, their reasonable efforts to preserve 
the business organization of the Company and the Company Subsidiaries intact, to preserve the goodwill of suppliers, customers, independent 
contractors and others with whom business relationships exist and to keep available the services of the present executive officers, employees 
and consultants of each of the Company and the Company Subsidiaries;  

                    (c) (i) neither the Company nor any Company Subsidiary shall amend its certificate of incorporation or by-laws or similar 
organizational documents and (ii) neither the Company nor any Company Subsidiary shall (A) issue, sell, transfer, pledge, dispose of or 
encumber any shares of any class or series of its capital stock or other equity or ownership interests, or securities convertible into or 
exchangeable for, or options, warrants, calls, commitments or rights of any kind to acquire, any shares of any class or series of its capital stock 
or other equity or ownership interests, (B) except for any cash dividend or distribution, declare, set aside or pay any dividend or any other 
distribution payable in stock or other equity or ownership interests, or property with respect to any shares of any class or series of its capital 
stock or other equity or ownership interests, (C) split, combine or reclassify any shares of any class or series of its stock or other equity or 
ownership interests, or (D) redeem, purchase or otherwise acquire directly or indirectly any shares of any class or series of its capital stock or 
other equity or ownership interests, or any instrument or security which consists of or includes a right to acquire such shares or other equity or 
ownership interests;  

                    (d) except as may be required by applicable Law or under any existing Company Employee Plan, arrangement, practice or other 
agreement or policy maintained by the Company or any Company Subsidiary, neither the Company nor any Company Subsidiary shall 
(i) increase the compensation or benefits payable or to become payable to or grant any bonus, salary increase, severance pay or retention pay to 
any of the Company or Company Subsidiaries’ officers, directors, employees, agents or consultants; (ii) (A) enter into or amend or alter the 
terms of any Company Employee Plan or any collective bargaining agreement or similar agreement with any labor union, works council or 
similar organization representing employees or the Company or any Company Subsidiary, (B) hire any employee, agent or consultant on terms 
providing for annual base compensation thereto in excess of $100,000, or (C) amend any loans to any of its officers, directors, employees, 
Affiliates, agents or consultants or make any change in its existing borrowing or lending arrangements for or on behalf of any of such Persons 
pursuant to Company Employee Plan or otherwise (other than (1) general increases in compensation or benefits to employees other than 
officers or directors that are made in the ordinary course of business consistent with past practices; (2) employee advances in the ordinary 
course of business consistent with past practices; (3) new hires for non management positions for the purposes of the business of the Company 
and the Company Subsidiaries; (4) new placements of consultants for the purposes of the business of the Company and the Company 
Subsidiaries; (5) as required under any existing agreement with the Company or any of the Company Subsidiaries or (6) as permitted in clause 
5.1(i) below); or (iii) discharge any executive officer of the Company or Company Subsidiaries without cause, or engage in any employee 
layoffs, plant closures or reductions in force without first providing notices and complying with any other applicable requirements of the 
WARN Act or any similar applicable Law;  
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                    (e) neither the Company nor any Company Subsidiary shall adopt a plan of complete or partial liquidation, dissolution, merger, 
consolidation, restructuring, recapitalization or other corporate reorganization of the Company or any Company Subsidiary;  

                    (f) neither the Company nor any Company Subsidiary shall change any of the accounting methods used by it unless required by 
GAAP or applicable Law;  

                    (g) the Company and the Company Subsidiaries shall not become legally committed to any new capital expenditure requiring 
expenditures in excess of $25,000, except as consistent with the consolidated capital expenditure budget of the Company, a copy of which is 
included in Section 5.1(g) of the Disclosure Schedule;  

                    (h) the Company and the Company Subsidiaries shall not transfer, sell, lease, license, mortgage or create an Encumbrance (other 
than a Permitted Encumbrance) upon any of their respective material assets or properties or license, sell, transfer, pledge, modify, disclose, 
dispose of or permit to lapse any right under or respecting, or enter into any settlement (other than in the ordinary course of business consistent 
with past practices) regarding the breach or infringement of, any Company Intellectual Property Rights owned by the Company or any 
Company Subsidiary;  

                    (i) the Company and the Company Subsidiaries shall not make any loans or advances to any Person other than the extension of 
credit to customers, loans to Affiliates and advances to directors, officers and employees for travel, lodging, entertainment and relocation 
expenses, in each case in the ordinary course of business consistent with past practice;  

                    (j) none of the Company or the Company Subsidiaries will incur, or assume or become subject to, whether directly or by way of 
guarantee or otherwise, any material Indebtedness or other liability, including purchase money indebtedness, except trade or business 
obligations incurred in the ordinary course of business consistent with past practice;  

                    (k) none of the Company or the Company Subsidiaries will merge or consolidate with, purchase all or any substantial part of the 
assets of, or otherwise acquire any Person;  

                    (l) none of the Company or the Company Subsidiaries will (i) modify in any material respect, amend in any material respect or 
terminate any of its Material Contracts, or (ii) waive, release or assign any rights or claims, other than (in the case of clauses (i) and (ii)) such 
modifications, amendments, terminations, exercises, actions, waivers, releases or assignments as are in the ordinary course of business 
consistent with past practice;  

                    (m) none of the Company or the Company Subsidiaries will enter into any contract that: (i) would have been a Material Contract 
with a Major Vendor (other than contracts relating to the marketing and sale of goods and services entered into in the ordinary course of 
business); (ii) has a term greater than one year and cannot by its terms be terminated without penalty on less than ninety days notice; (iii) grants 
exclusivity in favor of another Person; or (iv) imposes a minimum buying commitment that is not passed through to customers;  
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                    (n) commence, join, make an appeal with respect to or settle any action, claim, lawsuit, arbitration or other proceeding before any 
court or Governmental Entity in any jurisdiction other than in the ordinary course of business and consistent with past practice;  

                    (o) none of the Company or the Company Subsidiaries will pay, discharge or satisfy any material claims or liabilities (absolute, 
accrued, asserted or unasserted, contingent or otherwise) other than the payment, discharge or satisfaction in the ordinary course of business 
consistent with past practice of claims or liabilities which (i) are reflected or reserved against in the Financial Statements or incurred thereafter 
in the ordinary course of business consistent with past practice, or (ii) are paid, discharged or satisfied as required under this Agreement;  

                    (p) neither the Company nor any Company Subsidiary shall (i) adopt or change any method of Tax accounting, (ii) make or revoke 
any election related to Taxes, (iii) settle or compromise any Audit or court proceeding related to Taxes, in each case which could affect the Tax 
liability of the Company or any Company Subsidiary for any Post-Closing Tax Period or (iv) consent to any extension or waiver of the 
limitation period applicable to any claim or assessment in respect of Taxes; and  

                    (q) neither the Company nor any of the Company Subsidiaries shall enter into any agreement, contract, commitment or 
arrangement to do any of the foregoing.  

          Section 5.2 Access; Confidentiality . (a) Seller shall cause the Company prior to the Closing to (i) give Buyer and its authorized 
representatives, upon reasonable advance notice and during regular business hours, reasonable access to all books, records, Tax Returns, 
personnel, representatives, officers and other facilities and properties of the Company and Company Subsidiaries, (ii) permit Buyer to make 
such copies and inspections thereof, upon advance notice and during regular business hours, as Buyer may reasonably request and (iii) cause 
the officers of the Company and Company Subsidiaries to furnish Buyer with such financial and operating data and other information with 
respect to the business and properties of the Company that Buyer may from time to time reasonably request; provided , however , that any such 
access shall be conducted at Buyer’s expense, at a reasonable time, under the supervision of Seller’ or the Company’s personnel and in such a 
manner as to not unreasonably interfere with the normal operations of the business of Seller or the Company.  

                    (b) Buyer hereby acknowledges that any information provided or made available to it by or on behalf of Seller, the Company or 
any Company Subsidiary pursuant to this Section 5.2 shall be deemed “Evaluation Material” within the meaning of the Confidentiality 
Agreement and shall be treated as confidential by Buyer, and Buyer shall cause its Affiliates, accountants and other representatives to whom 
such information is provided or made available to treat it as confidential, in accordance with the Confidentiality Agreement.  

                    (c) From and after the Closing, Parent, Seller and their controlled Affiliates shall not disclose, furnish or make available to any 
Person (other than the directors, officers, employees, Affiliates, representatives and agents of Parent, Seller and such Affiliates who need to 
know such information in connection with the performance of their services or duties to, or their ownership of or affiliation with, Parent, Seller 
and/or their respective  
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Affiliates) or utilize any nonpublic information of the Company and the Company Subsidiaries; provided, however, that the provisions of this 
Section 5.2(c) shall not apply to any such information that (i) is disclosed or made available to the public other than by Parent, Seller or its 
controlled Affiliates in breach of the provisions of this Section 5.2(c) or (ii) is required to be disclosed by Law or in connection with filings 
with any Governmental Entity, provided that, if permitted by Law and to the extent reasonably practicable, prior to any such required 
disclosure (other than in connection with any such filing) Seller shall promptly notify Buyer thereof so that Buyer may, at its sole expense, seek 
a protective order or other appropriate remedy in respect of such required disclosure. Parent, Seller and their controlled Affiliates shall keep the 
terms and conditions of the Commitment Letter confidential except as may be required to be disclosed by Law.  

          Section 5.3 Efforts and Actions to Cause Closing to Occur . (a) Prior to the Closing, upon the terms and subject to the conditions of this 
Agreement, Buyer and Seller shall use their respective reasonable best efforts to take, or cause to be taken, all actions, and to do, or cause to be 
done and cooperate with each other in order to do, all things necessary, proper or advisable to consummate the Closing as promptly as 
practicable, including the preparation and filing of all forms, registrations and notices required to be filed to consummate the Closing and the 
taking of such actions as are necessary to obtain any requisite approvals, authorizations, consents, orders, licenses, permits, qualifications, 
exemptions or waivers by any third party or Governmental Entity.  

               (b) If any party hereto or Affiliate thereof receives a request for information or documentary material from any Governmental Entity 
with respect to this Agreement or any of the transactions contemplated hereby, then such party shall endeavor in good faith to make, or cause to 
be made, as soon as reasonably practicable and after consultation with the other party, an appropriate response in compliance with such request. 

               (c) Without limiting the generality of the undertakings set forth in this Section 5.3, Buyer and Seller shall use their respective 
reasonable best efforts to file as soon as practicable notifications under the HSR Act and under any applicable foreign anti-trust laws to permit 
consummation of the acquisition of the Shares and the transactions contemplated by this Agreement, and to respond as promptly as practicable 
to any inquiries received from the United States Federal Trade Commission, the Antitrust Division of the United States Department of Justice, 
and any State Attorney General or any applicable foreign governmental antitrust authority or any other Governmental Entity for additional 
information or documentation. Notwithstanding the foregoing or any other covenant contained herein, in connection with the receipt of any 
necessary approvals under the HSR Act or under any applicable foreign anti-trust laws, nothing shall require Buyer to (i) divest or hold 
separate any material part of its or the Company’s businesses or operations (or of a combination of Buyer’s and the Company’ businesses or 
operations) or (ii) agree not to compete in any geographic area or line of business in such a manner as would reasonably be expected to result in 
a Company Material Adverse Effect or a material adverse effect on the business, financial condition, assets, liabilities or results of operations of 
Buyer.  

          Section 5.4 Tax Matters . (a) Tax Indemnification . Parent and Seller shall, jointly and severally, indemnify, save and hold the Buyer 
Indemnified Persons harmless from  
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and against any and all Losses incurred in connection with, arising out of, resulting from or incident to (i) any Taxes of any of the Company 
and the Company Subsidiaries with respect to any Tax year or portion thereof ending on or before the Closing Date (or for any Tax year 
beginning before and ending after the Closing Date, to the extent allocable (as determined in the following sentence) to the portion of such 
period beginning before and ending on the Closing Date), (ii) the unpaid Taxes of any Person (other than any of the Companies and the 
Company Subsidiaries) under Treasury Regulations Section 1.1502-6 (or any similar provision of state, local or foreign law), as a transferee or 
successor, by contract, or otherwise, and (iii) any breach of the representations and warranties set forth in Section 3.18; provided that neither 
Parent nor Seller shall have any liability for the payment of a Loss in respect of Taxes under this Section 5.4(a) to the extent that such Taxes are 
reflected in the reserve for Tax liability (rather than any reserve for deferred Taxes established to reflect timing differences between book and 
Tax income) shown on the face of the balance sheets included with the Audited Financial Statements (rather than in any notes thereto), as such 
reserve is adjusted for the passage of time through the Closing Date in accordance with past custom and practice of the Companies and the 
Company Subsidiaries in filing their Tax Returns, unless such Taxes are part of a reserve for Taxes which is excluded from the calculation of 
Working Capital Liabilities. For purposes of the preceding sentence, in the case of any Taxes that are imposed on a periodic basis and are 
payable for a Tax period that includes (but does not end on) the Closing Date (a “ Straddle Period ”), the portion of such Tax that relates to the 
portion of such Straddle Period ending on the Closing Date shall (i) in the case of any Taxes other than Taxes based upon or related to income 
or receipts, be deemed to be the amount of such Tax for the entire Straddle Period multiplied by a fraction the numerator of which is the 
number of days in the Straddle Period ending on the Closing Date and the denominator of which is the number of days in the entire Straddle 
Period, and (ii) in the case of any Tax based upon or related to income or receipts, be deemed equal to the amount which would by payable if 
the relevant Tax period ended on the Closing Date, provided, that for purposes of this sentence any transactions occurring in the ordinary 
course of business on the Closing Date after the Closing shall be treated as having occurred on the day after the Closing Date. For purposes of 
this Section 5.4(a), the provisions of Section 8.4 shall apply.  

               (b)  Tax Periods Ending On or Before the Closing Date — Nonconsolidated Tax Returns . Buyer shall prepare or cause to be prepared 
and file or cause to be filed all Tax Returns for each of the Company and the Company Subsidiaries that are due to be filed after the Closing 
Date, other than Tax Returns with respect to periods for which a consolidated, unitary or combined Tax Return of Seller will include the 
operations of the Company and the Company Subsidiaries. Buyer shall permit Seller to review and comment on each Tax Return that relates to 
a period ending on or prior to the Closing Date which is filed after the Closing Date prior to such filing, and shall make such revisions to such 
Tax Returns as are reasonably requested by Seller. Buyer shall deliver to Seller completed drafts of all such Tax Returns at least thirty days 
prior to the filing thereof for Seller’s review, comment and reasonable approval without undue delay. Seller shall pay to Buyer, within fifteen 
days after the date on which Taxes are paid with respect to such periods, that amount equal to such Taxes of each of the Company and the 
Company Subsidiaries with respect to such periods, except to the extent that such Taxes are reflected or otherwise taken into account in 
determining the Final Closing Date Working Capital Amount.  
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               (c)  Tax Periods Ending On or Before the Closing Date — Seller Consolidated Tax Returns . For all Tax periods ending on or prior to 
the Closing Date, Seller shall cause the Company and the Company Subsidiaries to join in any consolidated, unitary or combined Tax Return of 
Seller to the extent such Companies were included in such Tax Returns as a matter of past practice, and Seller shall pay any such Taxes 
attributable to the Company and the Company Subsidiaries (including without limitation, in the case of Seller’ consolidated federal income Tax 
Return, any intercompany items taken into income under Treasury Regulation Section 1.1502-13 and any excess loss account taken into 
income under Treasury Regulation Section 1.1502-19). All such Tax Returns shall be prepared and filed in a manner consistent with prior 
practice.  

               (d)  Cooperation on Tax Matters . Buyer and Seller shall cooperate, as and to the extent reasonably requested by the other party, in 
connection with the filing of Tax Returns pursuant to this Agreement and any Audit, litigation or other proceeding with respect to Taxes. Such 
cooperation shall include the retention and (upon the other party’s request) the provision of records and information which are reasonably 
relevant to any such audit, litigation or other proceeding, making employees available on a mutually convenient basis to provide additional 
information and explanation of any material provided hereunder, and timely notification of receipt of any notice of an Audit or notice of 
deficiency relating to any Tax or Tax Return with respect to which the non-recipient may have liability hereunder. From and after the Closing, 
Buyer shall cause the Company and the Company Subsidiaries to (i) retain all books and records with respect to Tax matters pertinent to each 
of the Company and the Company Subsidiaries relating to any Taxable period beginning before the Closing Date until the expiration of the 
statute of limitations of the respective Taxable periods, and to abide by all record retention agreements entered into with any Taxing authority, 
(ii) give Seller reasonable written notice prior to transferring, destroying or discarding any such books and records, and (iii) make available to 
Seller all books and records as requested for use in any audit. Buyer and Seller further agree, upon request, to use their reasonable best efforts 
to obtain any certificate or other document from any governmental authority or any other Person as may be necessary to mitigate, reduce or 
eliminate any Tax that could be imposed (including, but not limited to, with respect to the transactions contemplated hereby).  

               (e)  Tax Proceedings . If an audit, examination, litigation or claim is commenced by any Tax authority which may result in an 
indemnity payment pursuant to Section 5.4(a), Buyer shall promptly notify Parent of such audit or claim (a “Tax Proceeding”), stating the 
nature and basis of any such claim and the amount thereof, to the extent known. Failure to give such notice shall not relieve Parent from any 
liability which it may have on account of this indemnification or otherwise, unless the Parent is materially prejudiced thereby. Parent will have 
the right, at its option, upon timely notice to Buyer, to assume control or any defense of any Tax Proceeding with their own counsel. Parent’s 
right to control a Tax Proceeding will be limited to amounts in dispute which would be paid by Seller or Parent or for which Seller or Parent 
would be liable pursuant to Section 5.4(a). Buyer, the Company and the Company Subsidiaries shall cooperate with Parent in connection with 
any Tax Proceeding, which cooperation shall include the retention and, upon Parent’s request, the provision of records and information which 
are reasonably relevant to such Tax Proceeding, making employees available on a mutually convenient basis to provide additional information 
or explanation of any material provided hereunder and providing Parent with any powers of attorney that would be necessary  
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for Parent to assume the control or defense of any Tax Proceedings. Notwithstanding the foregoing, Parent shall neither consent nor agree (nor 
cause the Company to consent or agree) to the settlement of any Tax Proceeding with respect to any liability for Taxes that may adversely 
affect the liability of the Company or any Company Subsidiaries for any tax not otherwise indemnifiable under Section 5.4(a) without the prior 
written consent of Buyer (which consent shall not be unreasonably withheld or delayed), and neither Parent, nor any of its Affiliates, shall file 
an amended Tax Return that may adversely affect the liability for Taxes of the Company or any Company Subsidiaries that is not otherwise 
indemnifiable under Section 5.4(a) without the prior written consent of Buyer (which consent shall not be unreasonably withheld or delayed).  

               (f)  Certain Taxes . All transfer, documentary, sales, use, stamp, registration and other substantially similar Taxes and fees (including 
any penalties and interest) incurred in connection with this Agreement (collectively, “ Transfer Taxes ”) and costs incurred in connection with 
the payment thereof shall be borne equally by Buyer and Seller. Transfer Taxes shall be timely paid, and all applicable filings, reports and 
returns shall be filed, as provided by applicable law by the party ordinary required to pay such taxes and make such filings. The paying party 
shall be entitled to reimbursement from the non-paying party. Upon payment of any such Transfer Tax, the paying party shall present a 
statement to the non-paying party setting forth the amount of reimbursement to which the paying party is entitled together with such supporting 
evidence as is reasonably necessary to calculate the amount to be reimbursed. The non-paying party shall make such reimbursement promptly 
but in no event later than ten days after the presentation of such statement.  

               (g)  FIRPTA Certificate . The Company shall have delivered to Buyer a certificate substantially in the form set forth in Treasury 
Regulation Section 1.1445-2(b)(2)(iv)(B).  

               (h)  Section 338(h)(10) Election .  

                    (i) Seller and Buyer shall jointly make or cause to be made the election provided for by Section 338(h)(10) of the Code and 
Section 1.338(h)(10)-1 of the Treasury Regulations and any comparable election under state, local or foreign tax law with respect to the 
Company and any Company Subsidiaries with respect to which such election can be made (the “ Section 3 38(h)(10) Election ”).  

                    (ii) Within 120 days after the Closing Date, (1) Buyer shall prepare a Form 8023 (with all attachments) and Seller and Buyer 
shall reasonably cooperate with each other to take all actions necessary and appropriate (including filing such additional forms, returns, 
elections, schedules and other documents as may be required) to effect and preserve such Section 338(h)(10) Election in accordance with the 
provisions of Section 1.338(h)(10)-1 of the Treasury Regulations (or any comparable provisions of state and local tax law) or any successor 
provisions, and (2) Buyer shall determine the amount of the “adjusted gross-up basis” with respect to the Section 338(h)(10) Election 
(within the meaning of Treasury Regulation Section 1.338-5) and the allocations of the “adjusted grossed-up basis” among the relevant 
assets in accordance with Section 338(b)(5) of the Code and the Treasury regulations thereunder. Buyer’s determination shall be subject to 
Seller’s reasonable review. In the event that the parties  
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cannot agree on a mutually satisfactory allocation within thirty days after the presentation of Buyer’s computations and allocations described 
in clause (2), a mutually selected independent accounting firm shall, at Seller’s and Buyer’s joint expense, determine the appropriate 
allocation, which determination shall be binding on the parties. Any allocation of Purchase Price hereunder shall be made final no later than 
ten days prior to the due date for filing the Form 8023.  

                    (iii) The parties agree to be bound by the allocation of the Purchase Price as agreed upon and shall take no action inconsistent 
with the Section 338(h)(10) Election or the agreed upon allocation of the Purchase Price for the purpose of all income Tax Returns filed by 
them, and shall not voluntarily take any action inconsistent therewith unless required by law.  

               (i)  Refunds . Seller shall be entitled to, and Buyer shall pay to Seller within thirty days of the receipt, or the utilization as a credit, by 
the Buyer or any of its Affiliates, of any refund of any Taxes of the Company or any Company Subsidiary that is attributable to a Tax period 
(or portion thereof) ending on or prior to the Closing Date or any other Taxes that are indemnifiable by Seller (including any interest received 
thereon) to the extent that such refunds are in excess of amounts reflected in the Final Closing Date Working Capital Amount, in any case net 
of any Taxes incurred by Buyer, its Affiliates, the Company or a Company Subsidiary in the year in which such refund is received in respect of 
receipt of such refund. None of Buyer, its Affiliates, the Company or any Company Subsidiary shall be required to return to Seller any refund 
attributable to any carrybacks described in Section 5.4(i).  

               (j)  Carrybacks . To the extent that Buyer either chooses, or is required by Law, to carryback any operating losses, net operating 
losses, capital losses, tax credits or similar items of any non-U.S. Company Subsidiary to a Pre-Closing Tax Period and/or a Straddle Period 
(including, without limitation, if such losses are required to be carried back prior to being carried forward), all relevant amended Tax Returns 
shall be prepared and filed promptly by the party responsible for filing such Tax Return, and any refund or credit attributable to such carryback 
shall be for the benefit of such Company Subsidiary, and, if received by Seller or any Affiliate of the Seller (other than the Company or any 
Company Subsidiary), the Seller or such Affiliate, as applicable, shall promptly upon receipt remit such refund or the amount of such credit to 
the Company Subsidiary entitled thereto.  

               (k)  Termination of Existing Tax Sharing Agreements . Any and all existing Tax sharing agreements or arrangements, written or oral, 
between Seller, on the one hand, and the Company or any Company Subsidiary, on the other hand, shall terminate as of the Closing. After the 
Closing Date, neither the Company nor any of the Company Subsidiaries nor any member of Seller affiliated group shall have any further 
rights or obligations under any such Tax sharing agreements.  

               (l) The representations contained in Section 3.18 of this Agreement shall survive until the expiration of the applicable statute of 
limitations (giving effect to extensions thereof).  
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     Notwithstanding anything in this Section 5.4 to the contrary, any item of income, gain, loss, or deduction arising from the transactions 
contemplated by Article I or Section 5.4(h) of this Agreement, including any Section 338(h)(10) Election, shall be allocated to the period prior 
to the Closing.  

          Section 5.5 Publicity . Seller and Buyer shall consult with each other before issuing any public release or announcement concerning the 
transactions contemplated hereby (each an “Announcement ”), provided that nothing contained in this Section 5.5 shall restrict Seller, Buyer 
or their respective Affiliates from timely making any Announcement required by applicable Law.  

          Section 5.6 Employees . No more than five days prior to the Closing, the Company shall provide Buyer with an Employee List as of a 
date not more than ten days prior to such delivery.  

          Section 5.7 Employee Benefit Plans .  

               (a) Parent and Seller shall cause all benefits that have accrued and vested in any employee as of the Closing pursuant to the terms of 
any Company Employee Plan to remain so vested in such accrued benefits as of the Closing under, and in accordance with, the applicable 
terms of such Company Employee Plan. Parent and Seller shall take such action as is necessary such that the Company and the Company 
Subsidiaries shall cease being a “participating employer” and shall cease any co-sponsorship and participation in each Company Employee 
Plan that is jointly adopted, sponsored or maintained by Parent, Seller, the Company or any Company Subsidiary and in which any current, 
terminated or retired employee of the Company or any Company Subsidiary participates (each such Company Employee Plan being a “ Seller 
Plan ”). The Company and the Company Subsidiaries shall remain liable, and shall reimburse Parent in accordance with past practice, for 
insurance premiums and claims incurred by the current and former employees of the Company and the Company Subsidiaries prior to the 
Closing Date, whether such claims are made prior to, on or after the Closing Date, under any Seller Plans that are “welfare plans” (within the 
meaning of Section 3(1) of ERISA). Following the Closing Date, Buyer or its Affiliates shall assume full responsibility for providing 
continuation coverage pursuant to Section 4980B of the Code and Section 601 of ERISA, and the regulations thereunder (“ COBRA ”), to 
current and former employees of the Company and the Company Subsidiaries who are “M&A Qualified Beneficiaries” as such term is defined 
in Treas. Reg. §§ 54.4980B-9 only to the extent required under COBRA.  

               (b) On or prior to the Closing, Seller shall deliver to Buyer a schedule (the “ Sale Bonus Schedule ”) setting forth the Sale Bonus 
Payment (as defined in the Sale Bonus Agreements described below) payable, as a result of the transactions contemplated by this Agreement, 
to each employee who is a party to a Sale Bonus Agreement listed on Section 5.7(b) of the Disclosure Schedule (including, but not limited to, 
any payments for excise taxes, gross-up of income taxes and cost to the Company of loss of deductibility of the payments). The aggregate Sale 
Bonus Payments set forth on the Sale Bonus Schedule shall be accrued as Working Capital Liabilities for purposes of the adjustments to the 
Purchase Price pursuant to Sections 1.3 and 1.4 of this Agreement. Following the Closing, Buyer shall cause the Company  
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to pay when due under the Sale Bonus Agreements all Sale Bonus Payments in the respective amounts set forth on the Sale Bonus Schedule.  

               (c) Following the Closing, Buyer and its Affiliates shall be responsible for the payment of severance to any Company Employee, in 
accordance with the Buyer or its Affiliates applicable polices and procedures; provided, however, if any such individual’s employment with the 
Company or the Company Subsidiaries is terminated by the Company or its Affiliates without cause within one year following the Closing 
Date, and such individual is not otherwise entitled any severance benefits that are otherwise payable under the terms of any employment or 
similar agreement (including any Specific Employment Agreement, or any agreement listed on Section 5.7(b) of the Disclosure Schedule) 
between any Company Employee and the Company or any Company Subsidiary, such individual shall be entitled to severance benefits in the 
amounts set forth on Section 5.7(c) of the Disclosure Schedule. Notwithstanding anything herein to the contrary, the provisions of this 
Section 5.7(c) shall not supersede, replace or be paid in addition to any Company Employees’ entitlement to any severance benefits that are 
payable under the terms of any employment or similar agreement (including any Specific Employment Agreement, or any agreement listed on 
Section 5.7(b) of the Disclosure Schedule) between any Company Employee and the Company or any Company Subsidiary. For the purposes 
of this Section 5.7(c), Company Employees shall receive credit for prior service with the Company, Parent, Seller or any of their Affiliates. For 
the purposes of this Section 5.7(c), Company Employees shall receive credit for prior service with the Company, Parent, Seller or any of their 
Affiliates. Severance paid to employees following the Closing (with the exception of severance paid in connection with the transactions listed 
at Item 1 on Section 3.23 of the Disclosure Schedule) shall not be accrued as Working Capital Liabilities for purposes of the adjustments to the 
Purchase Price pursuant to Sections 1.3 and 1.4.  

               (d) Following the Closing, and for a period of 12 months thereafter, the Company Employees shall be entitled to participate in 
Buyer’s medical, dental and vision plans (without regard to pre-existing and at-work conditions, if any, except for limitations or waiting 
periods that have not been satisfied under any of Seller’s medical, dental and vision plans with respect to any such employee) at a level that is 
comparable to the Seller’s medical, dental and vision plans as in effect immediately prior to the Closing; provided, however, that the Company 
Employees shall not be required to pay a premium for such coverage that exceeds the greater of (1) the employee premium payable under the 
Seller’s plans or (2) 80% of the employee premium payable under the Buyer’s plans, plus any premium related to any post-Closing increase in 
the cost of providing benefits under such Buyer’s plan(s) (not including any deductibles and/or co-payments applicable to the Company 
Employees). Buyer shall provide each Company Employee with appropriate credit for any deductibles and/or co-payments paid prior to the 
Closing in satisfying any applicable deductibles and/or co-payment requirements under any of Buyer’s medical, dental and vision plans in 
which such employees participate following the Closing.  

               (e) Following the Closing, Buyer or its Affiliates will provide the Company Employees (for so long as they remain employees of the 
Company, Buyer or its Affiliates), with life insurance, short-term disability insurance and long-term disability insurance under Buyer’s plans 
on such terms and under such conditions that are no less favorable to the Company Employees than to similarly situated employees of the 
Buyer or its Affiliates;  
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provided, however, that, for a period of twelve months following the Closing Date, such insurance provided to the Company Employees shall 
be provided on terms and under conditions no less favorable than the following:  

                    (i) Buyer or its Affiliates shall provide life insurance at no cost to the Company Employees in an amount equal to their base 
salary, up to $200,000 per year; and  

                    (ii) Company Employees who elect to participate in the Buyer’s long- and short-term disability plans shall not be required to 
pay a premium for such benefits that exceeds 50% of the total premium for benefits under such plans.  

               (f) Following the Closing, the Company Employees will be allowed to participate in Buyer’s 401(k) plan on such terms and under 
such conditions that are no less favorable to the Company Employees than to similarly situated employees of the Buyer or its Affiliates.  

               (g) Following the Closing, Buyer or its Affiliates will provide the Company Employees (for so long as they remain employees of the 
Company, Buyer or its Affiliates), with vacation and sick leave benefits that are no less favorable to the Company Employees than to similarly 
situated employees of Buyer or its Affiliates; provided, however, that with respect to any accrued but unused vacation time and sick leave to 
which any Company Employee is entitled pursuant to the vacation and sick leave policy applicable to such employee immediately prior to the 
Closing, Buyer shall allow such employee to utilize such accrued vacation time and sick leave in accordance with Buyer’s current practice.  

               (h) Service with the Company, Parent, Seller or any of their Affiliates shall be recognized for purposes of Sections 5.7(d) — (g) for 
purposes of determining eligibility for participation, eligibility for commencement of benefits, level of benefits under any paid time off policy 
and vesting of benefits under such plan(s), to the extent applicable under such plan(s).  

          Section 5.8 Intercompany Arrangements . All agreements and commitments, whether written, oral or otherwise, which are solely 
between the Company or any Company Subsidiary, on the one hand, and Seller and its Affiliates (excluding the Company and the Company 
Subsidiaries), on the other hand, as set forth in Section 5.8 of the Disclosure Schedule (and in the case of oral agreements including a summary 
of terms), shall be terminated and of no further effect, simultaneously with the Closing without any further action or liability on the part of the 
parties thereto.  

          Section 5.9 Maintenance of Books and Records . After the Closing, each of the parties hereto shall preserve, until at least the eighth 
anniversary of the Closing Date, all material pre-Closing Date records possessed or to be possessed by such party relating to the Company. 
After the Closing Date and up until at least the eighth anniversary of the Closing Date, upon any reasonable request from a party hereto or its 
representatives, the party holding such records shall (a) provide to the requesting party or its representatives reasonable access to such records 
during normal business hours and (b) permit the requesting party or its representatives to make copies of such records, in each case at no cost to 
the requesting party or  
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its representatives (other than for reasonable out-of-pocket expenses); provided , however , that nothing herein shall require either party to 
disclose any information to the other if such disclosure would jeopardize any attorney-client or other legal privilege or contravene any 
applicable Law. Such records may be sought under this Section 5.9 solely to the extent reasonably required in connection with the audit, 
accounting, tax, litigation, federal securities disclosure or other similar needs of the party seeking such records. Any information obtained 
pursuant to this Section 5.9 will be treated as if it were confidential information and subject (for the benefit of the delivering party) to the terms 
of Section 5.2. Notwithstanding the foregoing, any and all such records may be destroyed by a party if such destroying party sends to the other 
party hereto written notice of its intent to destroy such records, specifying in reasonable detail the contents of the records to be destroyed; such 
records may then be destroyed after the sixtieth day following such notice unless the other party hereto notifies the destroying party that such 
other party desires to obtain possession of such records, in which event the destroying party shall transfer the records to such requesting party 
and such requesting party shall pay all reasonable expenses of the destroying party in connection therewith.  

          Section 5.10 Bank Accounts . Seller shall provide Buyer with a complete list of each of the bank accounts of the Company and the 
Company Subsidiaries and the authorized signatories for each such account as soon as practicable before the Closing Date. The parties shall 
cooperate in connection with the replacement or supplementation of such signatories effective as of the Closing.  

          Section 5.11 Assumption of Guarantees . At Closing, Buyer will expressly assume, and cause Seller and its Affiliates to be fully released 
and discharged from all obligations in respect of, all guarantees currently provided by Seller or any of its Affiliates for those Contracts set forth 
on Section 5.11 of the Disclosure Schedule (the “ Guarantees ”). If an assumption, release and discharge of any Guarantee is not permitted, 
Buyer will indemnify Parent pursuant to Article VIII for any amounts owed under any such Guarantee.  

          Section 5.12 Further Assurances . (a) From and after the Closing, each of Seller and Buyer shall furnish or cause to be furnished to the 
other party and its employees, counsel, auditors and other representatives such information and assistance relating to the Company and the 
Company Subsidiaries (to the extent within the control of such other party) as is reasonably necessary for required financial reporting and 
required accounting matters of the other party, including the furnishing of such documentation and information relating to the Company and the 
Company Subsidiaries as may be reasonably requested in connection with the preparation of reports, accounts and other documents and 
materials to be filed with or submitted to the SEC or any stock exchange or in connection with any proposed capital markets offering.  

               (b) At any time and from time to time, each party to this Agreement agrees, subject to the terms and conditions of this Agreement, to 
take such actions and to execute and deliver such documents as may be necessary to effectuate the purposes of this Agreement at the earliest 
practicable time.  

          Section 5.13 Compliance with the WARN Act and Similar Laws . Seller shall cause the Company and each of the Company Subsidiaries 
not to, at any time within the 90-day period before the Closing Date, without complying fully with the notice and other  
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requirements of the WARN Act or similar state, local or foreign Law, effectuate (a) a “plant closing” (as defined in the WARN Act) affecting 
any single site of employment or one or more facilities or operating units within any single site of employment of the Company or any of the 
Company Subsidiaries; or (b) a “mass layoff” (as defined in the WARN Act) at any single site of employment or one or more facilities or 
operating units within any single site of employment of the Company or any of the Company Subsidiaries. For purposes of the WARN Act and 
this Agreement, the Closing Date is and shall be the same as the “effective date” within the meaning of the WARN Act.  

          Section 5.14 Insurance Policies .  

               (a) As of the Closing Date, the coverage of all Insurance Policies related to the Company and the Company Subsidiaries (other than 
such Insurance Policies, if any, held by the Company or the Company Subsidiaries and not shared with Parent or its other Affiliates, which 
shall be assigned to Buyer at Closing) shall continue in force only for the benefit of Parent, Seller and their Affiliates and not for the benefit of 
Buyer. Buyer agrees to arrange for its own insurance policies with respect to the Company and Company Subsidiaries effective at Closing. 
Furthermore, Buyer shall make its own arrangements to cover prior acts under any claims made insurance policies where the claim is not made 
or reported prior to the Closing Date. Seller shall be entitled to cause the Company to pursue claims (known or unknown) insured under an 
occurrence policy which claims emanate from an occurrence(s) prior to the Closing Date.  

               (b) At the Closing, Seller shall assign to Buyer, and Buyer shall be entitled to receive the benefits of, any and all claims and proceeds 
Seller or its Affiliates may have with respect to any insurance policies with respect to the Company and the Company Subsidiaries which relate 
to occurrences between the date hereof and the Closing, provided that pursuing claims under any policy of Seller will remain the responsibility 
of Seller. Seller will act on behalf of Buyer to secure the protection or benefits due under any policy of insurance and will provide to Buyer 
status reports upon receipt of reasonable requests. Notwithstanding anything in this Section 5.14 to the contrary, Seller does not guarantee the 
performance or payment under any of the policies of insurance.  

               (c) After the Closing, Buyer and the Company, and not Seller, shall remain responsible for the payment of all deductibles to the extent 
they provide coverage or claim payments on behalf of the Company, any Company Subsidiary or any employee thereof or the Company’s or 
any Company Subsidiary’s assets. Buyer shall make direct payments to the insurer for such obligations.  

          Section 5.15 Government Services Contracts . From and after the Closing, Parent and Seller shall, and shall cause each of their Affiliates 
to, cooperate fully with Buyer in executing any agreements as required by any governmental authority for any contract between Company and 
Company Subsidiaries on the one hand, and any governmental authority on the other hand (the “Government Service Contracts ”), including 
guaranteeing the performance of the Government Service Contracts if so required by the governmental authority and shall do all such other acts 
and things, all as may be reasonably requested by Buyer as necessary to assure to Buyer all the rights and interests granted or intended to be 
granted under this Agreement.  
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          Section 5.16 Non-Compete .  

               (a) For a period of two years from and after the Closing Date (the “ Non-Compete Period ”), Parent and Seller agree that they and 
their respective controlled Affiliates shall not, directly or indirectly, either for themselves or for any other Person, operate anywhere in the 
world a business that (i) is authorized by Microsoft Corporation or any other software publisher to resell volume licenses to end-users under 
Select License and Enterprise Agreements or substantially similar agreements, or (ii) provides software license reconciliation or software 
license management services to end-users (a “ Competitive Business ”).  

               (b) For the avoidance of doubt and notwithstanding any provision of this Agreement to the contrary, Seller and its Affiliates shall not 
be deemed to be engaged directly or indirectly in a Competitive Business or otherwise to have breached any obligation set forth in Section 5.16
(a) if Seller or any of its Affiliates:  

                    (i) beneficially owns ten percent or less of the equity of any Person that engages in a Competitive Business;  

                    (ii) beneficially owns Indebtedness or other non-voting securities of any Person that engages in a Competitive Business;  

                    (iii) provides any service, including (A) transport, collocation, hosting, content distribution or any other communications 
services, or (B) with respect to video or multi-media content, services involving content or digital rights management, distribution or 
transport, which services are not in and of themselves, Competitive Businesses, but which may enable an unrelated Person to engage in a 
Competitive Business;  

                    (iv) solicits any customer of the Company or any Company Subsidiary for the sale of any product or service other than a 
Competitive Business service; or  

                    (v) engages in a Competitive Business that results from the acquisition of a Person, or the assets of a Person, that is engaged in a 
Competitive Business, provided that the total earnings before interest, taxes, depreciation and amortization (“ EBITDA ”) of such acquired 
Person or acquired assets that are attributable to the Competitive Business represent less than twenty percent of the consolidated EBITDA of 
such Person.  

               (c) From and after the Closing Date and until the first anniversary thereof, without the prior written consent of Buyer, Parent and its 
controlled Affiliates will not directly or indirectly solicit for employment (as an employee or independent contractor) any employee of the 
Company and the Company Subsidiaries, including those employees with a Specified Employment Contract, or hire any employee of the 
Company and the Company Subsidiaries with a Specified Employment Contract; provided, however, that (i) Parent may solicit or hire any such 
individual as an employee or independent contractor if such individual’s employment shall have been terminated by the employer prior to the 
expiration of such one-year period, and (ii) Parent or Seller may place an advertisement in a newspaper, periodical or other  
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similar media of general circulation, or on the radio, Internet or similar media, and may hire any such individual (other than an employee with a 
Specified Employment Contract) who responds thereto.  

               (d) For the avoidance of doubt and notwithstanding any provision of this Agreement to the contrary, nothing in this Agreement 
(including, without limitation, this Section 5.16) shall restrict or prohibit the actions or conduct of or otherwise apply to, any third party (or any 
Affiliate thereof) that consummates a merger, consolidation, business combination, acquisition of assets or purchase of capital stock with 
respect to Parent, Seller or any of their respective Affiliates.  

          Section 5.17 Other Agreements . At Closing, (a) Parent will cause Level 3 Communications, LLC to enter into (directly or through its 
Affiliates) the Transition Services Agreement and (b) Parent and the Company will enter into the Intellectual Property License Agreement.  

          Section 5.18 Release of Credit Support Obligations and Payment of Indebtedness . Parent and Seller shall, prior to Closing, release, or 
cause to be released, the Company and each Company Subsidiary from any credit support obligations of the Indebtedness of Parent, Seller or 
their respective Affiliates (other than the Company or any of the Company Subsidiaries) and shall repay, or cause to be repaid, all Indebtedness 
list in Section 3.12 of the Disclosure Schedule.  

          Section 5.19 Indemnification of Directors and Officers . From and after the Closing Date, Buyer shall, or shall cause the Company and 
the Company Subsidiaries, to provide indemnification to each Covered Person to the same extent and under similar conditions and procedures 
as such Covered Person is entitled on the date hereof in connection with any Proceeding based directly or indirectly (in whole or in part) on, or 
arising directly or indirectly (in whole or in part) out of, the fact that such Covered Person is or was an officer or director (or Person in a similar 
position) of the Company or any Company Subsidiary, or is or was serving at the request of the Company or any Company Subsidiary as an 
officer or director (or Person in a similar position) of another Person, including, without limitation, a general partner or trustee of any other 
Person, whether pertaining to any matter arising before or after the Closing Date.  

          Section 5.20 Transfer of Shares . At or prior to the Closing, the transfer of shares of Software Spectrum Netherlands BV (“BV”) to the 
Company will be completed and it will be a Company Subsidiary. BV will be considered a Company Subsidiary for all purposes of this 
Agreement.  

          Section 5.21 Transfer of Parent Employees . As of the Closing Date, each employee of Parent or its Affiliates listed in Section 5.21 of the 
Disclosure Schedule (the “ Transferred Employees ”) shall be offered employment by the Company on such terms and conditions as are agreed 
to by Buyer, the Company and the Transferred Employee. Any claims that any Transferred Employee that accepts employment may have that 
pre-date the Closing Date shall be for the account of Parent and Parent shall indemnify and hold Buyer and its Affiliates harmless in respect of 
all Losses arising from such claims. From the date hereof and continuing through the Closing Date, Buyer shall have reasonable access, during 
normal business hours, to 
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communicate with the Transferred Employees regarding the terms and conditions of their employment with the Company following the 
Closing.  

ARTICLE VI  
CONDITIONS  

          Section 6.1 Conditions to Each Party’s Obligation to Effect the Closing . The obligation of each party to consummate the Closing shall 
be subject to the satisfaction or waiver on or prior to the Closing Date of each of the following conditions:  

               (a)  Statutes; Court Orders . No Law shall have been enacted or promulgated by any Governmental Entity which makes the 
transactions contemplated hereby illegal, results in material damages or imposes material restrictions or conditions on the post-Closing 
operations of Buyer or it Subsidiaries (solely as a result of the consummation of the transactions contemplated hereby), the Company or the 
Company Subsidiaries, or otherwise prohibits the consummation of the Closing; there shall not be a temporary restraining order, preliminary or 
permanent injunction or other judgment or order issued by any Governmental Entity of competent jurisdiction (collectively, “Restraints ”) in 
effect preventing the consummation of the Closing.  

               (b)  Orders and Approvals . All material consents, orders or approvals of, declarations or filings with, and expirations of waiting 
periods imposed by, any Governmental Entity listed in Section 6.1(b) of the Disclosure Schedule, that are required for the consummation of the 
transactions contemplated hereby, if any, shall have been obtained and in effect.  

          Section 6.2 Conditions to Obligations of Buyer to Effect the Closing . The obligation of Buyer to consummate the Closing shall be 
subject to the satisfaction or waiver on or prior to the Closing Date of each of the following conditions:  

               (a)  Representations and Warranties . The representations and warranties of Seller contained in Article III of this Agreement shall be 
true and correct (without giving effect to any materiality or Company Material Adverse Effect qualifiers) as of the date of this Agreement and, 
except for representations and warranties that speak as of a specific date other than the Closing Date, which need only be true and correct 
(without giving effect to any materiality or Company Material Adverse Effect qualifiers) as of such specific date, as of the Closing Date, with 
the same force and effect as though such representations and warranties had been made on and as of the Closing Date, except where the failure 
of such representations or warranties to be true and correct, in the aggregate, would not reasonably be expected to have a Company Material 
Adverse Effect. The satisfaction of the condition set forth in this Section 6.2(a) notwithstanding the existence of any failure of the 
representations and warranties of Seller contained in Article III hereof to be so true and correct as of the Closing Date shall not affect any right 
of Buyer to indemnification in respect thereof as provided in Article VIII hereof.  

               (b)  Performance of Obligations . Parent and Seller shall have performed and complied with, in all material respects, all agreements, 
covenants and obligations required by this Agreement to be performed or complied with by them prior to or at the Closing.  
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               (c)  Seller Certificates . Buyer shall have received certificates signed by an appropriate executive officer of Parent (solely as to clause 
(b) of Section 6.2) and Seller, dated the Closing Date, to the effect set forth in clauses (a) and (b) of this Section 6.2.  

               (d)  Transition Services Agreement . Level 3 Communications, LLC shall have delivered an executed Transition Services Agreement 
to Buyer.  

               (e)  Resignations . Parent and Seller shall have delivered to Buyer the resignations of all members of the boards of directors of the 
Company and the Company Subsidiaries from their positions as directors of such entities immediately before the Closing including the director 
who the Company has the right to appoint pursuant to the joint venture agreement with Uchida Yoko Co. Limited.  

               (f)  Release of Credit Support Obligations and Payment . Parent and Seller shall have delivered to Buyer reasonable evidence that the 
Company and the Company Subsidiaries have been released from any credit support obligations pursuant to Section 5.18 and that all 
Indebtedness on Section 3.12 of the Disclosure Schedule has been repaid.  

          Section 6.3 Conditions to Obligations of Seller to Effect the Closing . The obligations of Seller to consummate the Closing shall be 
subject to the satisfaction or waiver on or prior to the Closing Date of each of the following conditions:  

               (a)  Representations and Warranties . The representations and warranties of Buyer contained in Article IV of this Agreement shall be 
true and correct (without giving effect to any materiality qualifiers) as of the date of this Agreement and, except for representations and 
warranties that speak as of a specific date other than the Closing Date, which need only be true and correct (without giving effect to any 
materiality qualifiers) as of such specific date, as of the Closing Date, with the same force and effect as though such representations and 
warranties had been made on and as of the Closing Date, except where the failure of such representations or warranties to be true and correct, 
in the aggregate, would not reasonably be expected to either (i) have a material adverse effect on the ability of Buyer to consummate the 
Closing or perform its obligations under this Agreement or (ii) impede or delay the consummation of the Closing in any material respect. The 
satisfaction of the condition set forth in this Section 6.3(a) notwithstanding the existence of any failure of the representations and warranties of 
Seller contained in Article IV hereof to be so true and correct as of the Closing Date shall not affect any right of Parent or Seller to 
indemnification in respect thereof as provided in Article VIII hereof.  

               (b)  Performance of Obligations . Buyer shall have performed and complied with, in all material respects, all agreements, covenants 
and obligations required by this Agreement to be performed or complied with by it prior to or at the Closing.  

               (c)  Buyer Certificate . Seller shall have received a certificate signed by an appropriate executive officer of Buyer, dated the Closing 
Date, to the effect set forth in clauses (a) and (b) of this Section 6.3.  

               (d)  Intellectual Property License Agreement . The Company shall have delivered an executed Intellectual Property License 
Agreement to Seller.  
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ARTICLE VII  
TERMINATION  

          Section 7.1 Termination . The transactions contemplated hereby may be terminated or abandoned at any time prior to the Closing Date:  

               (a) by the mutual written consent of Buyer and Seller;  

               (b) by either Buyer or Seller on prior written notice to the other if any Governmental Entity of competent jurisdiction shall have 
issued an order, decree or ruling or taken any other action which permanently restrains, enjoins or otherwise prohibits the transactions 
contemplated by this Agreement and such order, decree, ruling or other action shall have become final and non-appealable;  

               (c) by Buyer or Seller on prior written notice to the other if the Closing shall not have occurred on or prior to December 31, 2006 (the 
“ Termination Date ”); provided , however , that if either such party determines that additional time is necessary in connection with obtaining 
any consent, approval, permit or authorization under the HSR Act or under any applicable foreign anti-trust laws, the Termination Date may be 
extended by either such party from time to time by written notice to the other party to a date not beyond March 31, 2007;  

               (d) by Seller, if there has been a material breach of any representation, warranty, agreement or covenant of Buyer, which breach shall 
have not been cured within thirty Business Days after written notice thereof from Seller or which breach is not reasonably susceptible to cure 
within thirty Business Days, provided that such breach shall have rendered the conditions set forth in Section 6.3 incapable of fulfillment on or 
before the Termination Date (as extended pursuant to Section 7.1(c), if applicable); or  

               (e) by Buyer, if there has been a material breach of any representation, warranty, agreement or covenant of Seller, which breach shall 
have not been cured within thirty Business Days after written notice thereof from Buyer or which breach is not reasonably susceptible to cure 
within thirty Business Days, provided that such breach shall have rendered the conditions set forth in Section 6.2 incapable of fulfillment on or 
before the Termination Date (as extended pursuant to Section 7.1(c), if applicable).  

          Section 7.2 Effect of Termination . In the event of the termination of this agreement in accordance with Section 7.1, (a) this Agreement 
shall become null and void and of no further force or effect except for Section 5.5, this Article VII, and Article X, (b) such termination shall 
relieve each party from all violations of this Agreement that occurred prior to such termination other than intentional or reckless breaches and 
breaches which result in such termination, and (c) there shall be no liability on the part of any party hereto or any of its Affiliates, or any of 
their respective directors, officers or stockholders. 
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ARTICLE VIII  
INDEMNIFICATION  

          Section 8.1 Indemnification; Remedies . (a) From and after the Closing, Parent and Seller shall, jointly and severally, indemnify, defend 
and hold harmless Buyer and the Company, and their respective Subsidiaries, Affiliates, successors, assigns, officers, directors, stockholders 
and employees (“ Buyer Indemnified Persons ”) from and against all Losses incurred by, or claimed or assessed against, any of them that 
arise out of or relate to (i) any breach of Seller’s representations and warranties contained in Article III of this Agreement (other than 
Section 3.18 which is addressed in Section 5.4), (ii) any breach by Parent or Seller of any of their covenants in this Agreement, or (iii) the 
Covered Matter and the Scheduled Matter.  

               (b) From and after the Closing, Buyer shall indemnify, defend and hold harmless Parent, Seller, and their respective Subsidiaries, 
Affiliates, successors, assigns, officers, directors, stockholders and employees (“ Seller Indemnified Persons ”) from and against all Losses 
incurred by, or claimed or assessed against, any of them that arise out of or relate to (i) any breach of Buyer’s representations and warranties 
contained in Article IV of this Agreement, (ii) any breach by Buyer of any of its covenants in this Agreement, or (iii) Parent’s guarantee 
obligations under the Guarantees pursuant to Section 5.11 or under the guarantees under Section 5.15. Such obligation to indemnify under 
Section 8.1(b)(i) shall terminate on the earlier of (x) a date eighteen months after the Closing and (y) March 1, 2008, unless before such 
termination date Seller shall have delivered to Buyer a Claim Notice with respect to which any claim for indemnification set forth therein has 
not been finally resolved as contemplated by this Article VIII as of the expiration of such period, provided that such obligation to indemnify 
shall continue beyond such period only with respect to any such unresolved claim and only until such unresolved claim is finally resolved as 
contemplated by this Article VIII.  

          Section 8.2 Limits on Indemnification . Notwithstanding anything to the contrary contained in this Agreement, Parent’s and Seller’s 
indemnification obligation under Section 8.1(a) shall be subject to each of the following limitations:  

               (a) With respect to indemnification for Losses arising out of or relating to any breaches of any representation or warranty by Seller in 
this Agreement (other than Sections 3.1, 3.2, 3.3, 3.5, 3.6 or 3.17(m) (the “ Fundamental Reps ”), as to which Seller’s obligations under 
Section 8.1(a) shall survive indefinitely and any breaches of Seller’s representations and warranties contained in Section 3.18 which are 
addressed in Section 5.4 and as to which Seller shall have no indemnification obligations under Section 8.1(a)) and to the Scheduled Matter, 
such obligation to indemnify shall terminate on the earlier of (x) a date eighteen months after the Closing and (y) March 1, 2008, unless before 
such termination date Buyer shall have delivered to Seller a Claim Notice with respect to which any claim for indemnification set forth therein 
has not been finally resolved as contemplated by this Article VIII as of the expiration of such period, provided that such obligation to 
indemnify shall continue beyond such period only with respect to any such unresolved claim and only until such unresolved claim is finally 
resolved as contemplated by this Article VIII;  

               (b) Except with respect to any breach of the Fundamental Reps or the Covered Matter, there shall be no obligation to indemnify under 
Section 8.1(a) unless the  
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aggregate of all Losses for which Parent and Seller, but for this clause (b), would be liable under Section 8.1(a) exceeds on a cumulative basis 
an amount equal to $4,500,000, and then only to the extent of such excess;  

               (c) Except with respect to any breach of the Fundamental Reps:  

                    (i) subject to clause (ii) of this Section 8.2(c), there shall be no obligation to indemnify under Section 8.1(a) to the extent 
amounts previously actually indemnified under Section 8.1(a) are, in the aggregate, in excess of $28,700,000 (the “ General Indemnity 
Cap ”);  

                    (ii) with respect only to the Specified Matters, there shall be no obligation to indemnify under Section 8.1(a) in respect of such 
Specified Matters to the extent amounts previously actually indemnified under Section 8.1(a) in respect thereof are, in the aggregate, in 
excess of $10,000,000 (the “ Special Indemnity Cap ”), it being understood that in the event that the aggregate amount of the Losses 
incurred by, or claimed or assessed against, the Buyer Indemnified Parties in respect of the Specified Matters exceeds the Special Indemnity 
Cap, such excess shall remain subject to indemnification under Section 8.1(a) to the extent that there is then any remaining availability under 
the General Indemnity Cap; it being understood that Losses related to the Specified Matters shall first be applied against the Special 
Indemnity Cap and then against the General Indemnity Cap in accordance with this Article VIII; and  

                    (iii) the aggregate liability of Parent and Seller under Section 8.1(a) shall not exceed the sum of the General Indemnity Cap and, 
subject to the provisions of the immediately preceding clause (ii), the Special Indemnity Cap;  

               (d) For the avoidance of doubt, Parent’s and Seller’s obligations under Section 8.1(a) relating to the Covered Matter shall survive 
indefinitely;  

               (e) For the avoidance of doubt, indemnification may not be sought under Section 8.1(a) to the extent that any amount claimed as a 
Loss thereunder has been paid to Buyer pursuant to Section 1.4; and  

               (f) Each Loss shall be reduced by (i) the amount of any insurance proceeds actually received by the relevant Buyer Indemnified 
Person with respect to such Loss, (ii) any indemnity, contribution or other similar payment actually received by the relevant Buyer Indemnified 
Person from any third party with respect to such Loss, and (iii) any reduction in Taxes actually realized by the relevant Buyer Indemnified 
Party with respect to such Loss in the year such Loss was actually incurred.  

          Section 8.3 Notice of Claim; Defense . (a) If (i) any third-party institutes or asserts any claim, demand, investigation, action or 
proceeding (each of the foregoing, a “Proceeding ”) that may give rise to Losses for which a party (an “ Indemnifying Party ”) may be liable 
for indemnification under this Article VIII (a “ Third-Party Claim ”) or (ii) any Person entitled to indemnification under this Agreement (an “ 
Indemnified Party ”) shall have a claim to be indemnified by an Indemnifying Party that does not involve a Third-Party Claim (a “ Direct 
Claim ”), then, in case of clause (i) or (ii), the Indemnified Party shall reasonably promptly send  
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to the Indemnifying Party a written notice specifying the nature of such claim and, to the extent practicable, the estimated amount of all related 
liabilities (a “ Claim Notice ”). If an Indemnified Party fails to timely deliver an adequate Claim Notice to any Indemnifying Party, such 
Indemnifying Party shall be relieved of its indemnification obligations under this Article VIII solely (and only) to the extent that it is materially 
prejudiced by such failure of the Indemnified Parties to provide a timely and adequate Claim Notice.  

               (b) In the event of a Third-Party Claim, the Indemnifying Party may, upon prompt notice to the Indemnified Parties, elect to retain 
counsel of its choice, reasonably acceptable to the relevant Indemnified Parties, to represent such Indemnified Parties in connection with such 
Proceeding and shall pay the fees, charges and disbursements of such counsel. The Indemnified Parties may participate, at their own expense 
and through legal counsel of their choice, in any such Proceeding, provided that (i) the Indemnifying Party may elect to control the defense of 
the Indemnified Parties in connection with such Proceeding and (ii) the Indemnified Parties and their counsel shall reasonably cooperate with 
the Indemnifying Party and its counsel in connection with such Proceeding. The Indemnifying Party shall not settle any such Proceeding 
without the relevant Indemnified Parties’ prior written consent, unless the terms of such settlement provide for no relief other than the payment 
of monetary damages, which amounts will be indemnified under Section 8.1(a) or (b), as applicable, subject to the limitations set forth in 
Article VIII. Notwithstanding the foregoing, if the Indemnifying Party elects not to retain counsel and assume control of such defense (or fails 
to give prompt notice of its intention to do so) or if conflicts of interests exist or arise between the Indemnifying Party and such Indemnified 
Party (other than with respect to the Covered Matter), or different defenses are available with respect to such Proceeding, then the Indemnified 
Parties shall retain counsel in connection with such Proceeding and assume control of the defense in connection with such Proceeding, and the 
fees, charges and disbursements of counsel selected by each Indemnified Party shall be reimbursed promptly by the Indemnifying Party. Under 
no circumstances will the Indemnifying Party have any liability in connection with any settlement of any Proceeding that is entered into 
without its prior written consent (which shall not be unreasonably delayed or withheld).  

               (c) From and after the delivery of a Claim Notice, at the reasonable request of the Indemnifying Party, each Indemnified Party shall 
grant the Indemnifying Party and its counsel, experts and representatives reasonable access, during normal business hours, to the books, 
records, personnel and properties of the Indemnified Party to the extent reasonably related to the Claim Notice at no cost to the Indemnifying 
Party (other than for reasonable out-of-pocket expenses of the Indemnified Parties).  

               (d) After the Closing, Buyer shall cause the Company to pursue recovery under the existing insurance policies of the Company or the 
Company Subsidiaries (or their respective predecessors) with respect to any Losses related to the Covered Matter.  

          Section 8.4 Tax Effect of Indemnification Payments . All indemnity payments made pursuant to this Article VIII or Section 5.4 shall be 
treated for all Tax purposes as adjustments to the Purchase Price.  
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          Section 8.5 No Duplication; Exclusive Remedy . (a) Any liability for indemnification hereunder shall be determined without duplication 
of recovery solely by reason of the state of facts giving rise to such liability constituting a breach of more than one representation, warranty, 
covenant or agreement.  

               (b) From and after the Closing, the exclusive remedy of each party in connection with the representations, warranties, covenants and 
agreements set forth in this Agreement shall be as provided in this Article VIII or, with respect to Section 3.18, in Section 5.4, except for 
willful misconduct or common law fraud claims.  

          Section 8.6 Limitation on Set-off . Neither Buyer nor Seller shall have any right to set-off any unresolved indemnification claim pursuant 
to this Article VIII against any payment due pursuant to Article I .  

          Section 8.7 Assumption of Indemnification Obligations . In the event that Seller or Buyer or any of their respective successors or assigns 
(a) consolidates with or merges into any other Person and is not the continuing or surviving corporation or entity of such consolidation or 
merger or (b) transfers or conveys all or a substantial portion of its properties and assets to any Person (whether by sale, merger, operation of 
law or otherwise), then, and in each such case and as a condition precedent to the validity of any such action, proper provision will be made so 
that the successors and assigns of Seller or Buyer, as the case may be, shall fully assume the obligations thereof set forth in Sections 5.4, 8.1(a) 
and 8.1(b) (as applicable).  

          Section 8.8 Survival of Covenants; Investigation . The parties’ respective covenants and agreements contained in this Agreement shall 
survive indefinitely unless otherwise set forth herein.  

ARTICLE IX  
DEFINITIONS AND INTERPRETATION  

          Section 9.1 Definitions . For all purposes of this Agreement, except as otherwise expressly provided or unless the context clearly requires 
otherwise:  

           “Affiliate ” shall have the meaning set forth in Rule 12b-2 of the Securities Exchange Act of 1934, as amended.  

           “Agreement ” or “ this Agreement ” shall mean this Stock Purchase Agreement, together with the Exhibits, Appendices and Schedules 
hereto and the Disclosure Schedule.  

           “Announcement ” shall have the meaning set forth in Section 5.5.  

           “Approval Notice ” shall have the meaning set forth in Section 1.4(b).  

           “Audited Financial Statements ” shall mean the audited consolidated balance sheets for the Company and the Company’s consolidated 
Subsidiaries as at December 31, 2005 and 2004, together with the audited consolidated statements of income and cash flows for the years 
ended December 31, 2005, 2004, 2003, together with the notes to the consolidated balance  
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sheets and statements of income and cash flows, certified by KPMG LLP, whose reports thereon are included therein.  

           “Audits ” shall have the meaning set forth in Section 3.18(c).  

           “Balance Sheet Date ” shall mean March 31, 2006.  

           “Business Day ” shall mean a day other than Saturday, Sunday or any day on which the principal commercial banks located in the State 
of New York are authorized or obligated to close under the laws of such state.  

           “Buyer ” shall have the meaning set forth in the opening paragraph.  

           “Buyer Adjustment Schedule ” shall have the meaning set forth in Section 1.4(a).  

           “Buyer Indemnified Persons ” shall have meaning set forth in Section 8.1(a).  

           “BV ” shall have the meaning set forth in Section 5.20.  

           “Claim Notice ” shall have the meaning set forth in Section 8.3(a).  

           “Closing ” shall mean the closing referred to in Section 2.1(a).  

           “Closing Date ” shall mean the date on which the Closing occurs.  

           “COBRA ” shall have the meaning set forth in Section 5.7(c).  

           “Code ” shall mean the Internal Revenue Code of 1986, as amended.  

           “Commitment Letter ” shall have the meaning set forth in Section 4.5.  

           “Company ” shall have the meaning set forth in the opening paragraph hereto.  

           “Company Business ” shall have the meaning set forth in Section 3.19(a)(i).  

           “Company Employees ” means collectively, all employees of the Company or any Company Subsidiary on the Closing Date and all 
Transferred Employees.  

           “Company Employee Plans ” shall have the meaning set forth in Section 3.17(a).  

           “Company Intellectual Property Rights ” shall have the meaning set forth in Section 3.19(a)(ii).  

           “Company Material Adverse Effect ” shall mean any material adverse effect on the business, financial condition, assets, liabilities or 
results of operations of the Company and the Company Subsidiaries, taken as a whole; provided , however , that a Company Material Adverse 
Effect shall not include the impact of changes in or attributable to (i) the announcement of this Agreement, including without limitation, any 
impact thereof on relationships with  
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customers, suppliers or employees, or the performance by Seller, the Company or any Company Subsidiary of the transactions contemplated by 
this Agreement, (ii) general economic conditions, (iii) financial or securities market conditions, (iv) GAAP or in Laws or interpretations thereof 
by a Governmental Entity of competent jurisdiction, (v) any act or omission by Seller, the Company or any of the Company Subsidiaries taken 
with the prior written consent of Buyer, (vi) the industry in which the Company and the Company Subsidiaries operate, (vii) any adverse 
change or event that is cured by Seller or the Company prior to the earlier of termination of this Agreement and the Closing or (viii) the 
implementation of Microsoft Corporation’s Enterprise Software Advisor 2.0 licensing model, except, in the cases of clauses (ii), (iii), (iv), and 
(vi) to the extent that such changes have a disproportionately adverse effect on the Company and the Company Subsidiaries as compared to 
other comparable businesses.  

           “Company Registered Intellectual Property Rights ” shall have the meaning set forth in Section 3.19(d).  

           “Company Subsidiary ” shall mean each Subsidiary of the Company.  

           “Competitive Business ” shall have the meaning set forth in Section 5.16.  

           “Confidential Information ” shall have the meaning set forth in Section 3.19(a)(v).  

           “Confidentiality Agreement ” shall mean the letter agreement dated May 19, 2005 between Parent and Buyer.  

           “Copyrights ” shall have the meaning set forth in Section 3.19(a)(iii).  

           “Covered Matter ” shall mean the item described in Section 9.1(b) of the Disclosure Schedule.  

           “Covered Person ” shall mean any Person who is now, or has been at any time prior to the Closing Date, an officer or director (or 
Person in a similar position) of the Company or any Company Subsidiary or who was serving at the request of the Company or any Company 
Subsidiary as an officer or director (or Person in a similar position) of another Person.  

           “Direct Claim ” shall have the meaning set forth in Section 8.3(a).  

           “Disclosure Schedule ” shall mean the disclosure schedule of even date herewith delivered by Seller to Buyer simultaneously with the 
execution hereof.  

           “Dispute Notice ” shall have the meaning set forth in Section 1.4(b).  

           “Dispute Period ” shall have the meaning set forth in Section 1.4(b).  

           “Domain Name Rights ” shall have the meaning set forth in Section 3.19(a)(iii).  

           “Employee Benefit Plan ” shall have the meaning set forth in Section 3.17(a).  
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           “Employee List ” shall have the meaning set forth in Section 3.20(l).  

           “Enforceability Limitations ” shall have the meaning set forth in Section 3.3.  

           “Encumbrances ” shall mean any and all liens, charges, security interests, options, claims, mortgages, pledges, proxies, voting trusts or 
agreements, obligations, understandings or arrangements or other similar restrictions or conditions of any nature whatsoever.  

           “Environmental Claim ” means any claim, action, cause of action, suit, proceeding, investigation, order, or written demand or notice 
by any Person alleging liability (including, without limitation, actual or potential liability for investigatory costs, cleanup costs, governmental 
response costs, natural resources damages, property damages, personal injuries, or penalties) arising out of, based on or resulting from (a) the 
presence, or release into the environment, of, or exposure to, any Material of Environmental Concern at any location, whether or not owned or 
operated by the Company or any Company Subsidiary or (b) circumstances forming the basis of any violation, or alleged violation, of any 
Environmental Law.  

           “Environmental Laws ” means all applicable federal, state, local and foreign laws, regulations, ordinances, requirements of 
governmental authorities, and common law relating to pollution, protection of human health from adverse environmental impacts, or the 
environment (including, without limitation, ambient air, surface water, ground water, land surface or subsurface strata, and natural resources), 
including, without limitation, laws and regulations relating to (a) emissions, discharges, releases or threatened releases of, or exposure to, 
Materials of Environmental Concern, (b) the manufacture, processing, distribution, use, treatment, storage, disposal, transport or handling of 
Materials of Environmental Concern, (c) recordkeeping, notification, disclosure and reporting requirements regarding Materials of 
Environmental Concern, and (d) endangered or threatened species of fish, wildlife and plant and the management or use of natural resources.  

           “ERISA ” shall have the meaning set forth in Section 3.17(a).  

           “ERISA Affiliate ” shall have the meaning set forth in Section 3.17(a).  

           “Estimated Adjustment Amount Due ” shall have the meaning set forth in Section 1.3.  

           “Estimated Adjustment Schedule ” shall have the meaning set forth in Section 1.3.  

           “Estimated Closing Date Working Capital Amount ” shall have the meaning set forth in Section 1.3.  

           “Existing Policy ” shall have the meaning set forth in Section 5.20(b).  

           “Final Adjustment Amount Due ” shall have the meaning set forth in Section 1.4.  
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           “Final Closing Date Working Capital Amount ” shall have the meaning set forth in Section 1.4.  

           “Financial Statements ” shall mean the Audited Financial Statements and the Unaudited Financial Statements.  

           “Fundamental Reps ” shall have the meaning set forth in Section 8.2(a).  

           “GAAP ” shall mean United States generally accepted accounting principles.  

           “General Indemnity Cap ” shall have the meaning set forth in Section 8.2(c)(i).  

           “Governmental Entity ” shall mean a court, arbitral tribunal, administrative agency or commission or other governmental or other 
regulatory authority or agency, whether federal, state, local or foreign.  

           “Government Services Contracts ” shall have the meaning set forth in Section 5.15.  

           “Guarantees ” shall have the meaning set forth in Section 5.11.  

           “HSR Act ” shall mean Hart-Scott-Rodino Antitrust Improvement Act of 1976, as amended.  

           “Indebtedness ” of any Person shall mean, without duplication: (a) all liabilities and obligations, contingent or otherwise, of any such 
Person or any of its Subsidiaries, including, without limitation, penalties, interest and premiums (i) in respect of borrowed money, or (ii) 
evidenced by bonds, notes, debentures or similar instruments, or (iii) for the payment of money relating to a capitalized lease obligation, or 
(iv) evidenced by a letter of credit or a reimbursement obligation of such Person with respect to any letter of credit; and (b) all liabilities and 
obligations of others of the kind described in the preceding clause (a) that such Person or any of its Subsidiaries has guaranteed or which are 
secured by an Encumbrance on any assets or property of such Person or any of its Subsidiaries.  

           “Indemnified Party ” shall have the meaning set forth in Section 8.3(a).  

           “Indemnifying Party ” shall have the meaning set forth in Section 8.3(a).  

           “Independent Accountant ” shall have the meaning set forth in Section 1.3(b).  

           “Independent Accountant Determination ” shall have the meaning set forth in Section 1.4(b).  

           “Insurance Policies ” shall have the meaning set forth in Section 3.13.  

           “Intellectual Property Rights ” shall have the meaning set forth in Section 3.19(a)(iii).  

           “Interest Rate ” shall have the meaning set forth in Section 1.4(b).  
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           “Intellectual Property License Agreement ” shall mean the intellectual property license agreement attached hereto as Exhibit B .  

           “Inventions ” shall have the meaning set forth in Section 3.19(a)(v).  

           “IRS ” shall mean the United States Internal Revenue Service.  

           “Knowledge ” shall mean, with respect to Seller, the actual knowledge of the individuals listed in Section 9.1(a) of the Disclosure 
Schedule.  

           “Law ” shall have the meaning set forth in Section 3.4.  

           “Leased Properties ” shall have the meaning set forth in Section 3.10(a).  

           “Licensed Intellectual Property Rights ” shall have the meaning set forth in Section 3.19(i).  

           “Losses ” shall mean any and all losses, liabilities, penalties, fines, damages, judgments, settlement costs and expenses (including 
interest and penalties recovered by a third party with respect thereto and reasonable attorneys’, accountants’ and other professional fees and 
expenses) of any kind or nature; provided that Losses shall not (i) include any consequential, incidental or punitive damages, or any loss of 
profits or business or damage to goodwill except to the extent the foregoing constitute direct damages or (ii) be calculated on the basis of a 
multiplier (other than consequential, incidental or punitive damages or any loss of profits or business or damage to goodwill that are 
components of judgment awards against Buyer Indemnified Parties, in actions by third parties related to the Covered Matter).  

           “Major Customer ” shall have the meaning set forth in Section 3.25.  

           “Major Vendor ” shall have the meaning set forth in Section 3.25.  

           “Material Contracts ” shall mean those contracts listed in Section 3.12 of the Disclosure Schedule; provided, however, that no 
Specified Employment Agreement shall be deemed to be a Material Contract.  

           “Materials of Environmental Concern ” means chemicals, pollutants, contaminants, wastes, toxic substances, hazardous substances, 
petroleum and petroleum products, asbestos or asbestos-containing materials or products, polychlorinated biphenyls, lead or lead-based paints 
or materials, radon, fungus, mold, mycotoxins or other substances that may have an adverse effect on human health or the environment.  

           “Non-Cash Estimated Closing Date Working Capital Amount ” shall have the meaning set forth in Section 1.3.  

           “Non-Compete Period ” shall have the meaning set forth in Section 5.16.  

           “Parent ” shall have the meaning set forth in the opening paragraph.  
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           “Patent Rights ” shall have the meaning set forth in Section 3.19(a)(iii).  

           “Permitted Encumbrance ” means (a) Encumbrances to secure any Indebtedness of the Company or any Company Subsidiary and 
that, subject to the occurrence of the transactions contemplated hereby to occur on the Closing Date, will be released at or prior to the Closing 
Date, (b) Encumbrances which, in the aggregate, are not reasonably likely to impair, in any material respect, the continued use of the assets of 
the Company and the Company Subsidiaries that are material to the operations of the Company and the Company Subsidiaries (taken as a 
whole), (c) any zoning or other governmentally established restrictions or Encumbrances, (d) Encumbrances arising or resulting from any 
action taken by Buyer or its Affiliates, and (e) Encumbrances for current Taxes, assessments, levies and other governmental charges not yet due 
and payable or that may subsequently be paid without penalty.  

           “Person ” shall mean a natural person, partnership, corporation, limited liability company, business trust, joint stock company, trust, 
unincorporated association, joint venture, Governmental Entity or other entity or organization.  

           “Post-Closing Tax Period ” shall mean all taxable periods beginning after the Closing Date and the portion of any Straddle Period 
beginning after the Closing Date.  

           “Pre-Closing Tax Period ” shall mean all taxable periods ending on or before the Closing Date and the portion of any Straddle Period 
ending on the Closing Date.  

           “Proceeding ” shall have the meaning set forth in Section 8.3(a).  

           “Proposed Final Adjustment Amount Due ” shall have the meaning set forth in Section 1.4(a).  

           “Proposed Final Working Capital Amount ” shall have the meaning set forth in Section 1.4(a).  

           “Purchase Price ” shall have the meaning set forth in Section 1.2.  

           “Real Property Leases ” shall have the meaning set forth in Section 3.11(a).  

           “Registered Intellectual Property Rights ” shall have the meaning set forth in Section 3.19(a)(iv).  

           “Remaining Disputes ” shall have the meaning set forth in Section 1.3(b).  

           “Resolution Period ” shall have the meaning set forth in Section 1.3(b).  

           “Restraints ” shall have the meaning set forth in Section 6.1(a).  

           “Sale Bonus Schedule ” shall have the meaning set forth in Section 5.7(b).  

           “Scheduled Matter ” shall mean the matter set forth as Item 5 on Section 3.14 of the Disclosure Schedule.  
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           “Section 338(h)(10) Election ” shall have the meaning set forth in Section 5.4(h)(i).  

           “Securities Act ” shall mean the Securities Act of 1933, as amended.  

           “SEC ” shall mean the United States Securities and Exchange Commission.  

           “Seller Indemnified Persons ” shall have the meaning set forth in Section 8.1(b).  

           “Seller Plan ” shall have the meaning set forth in Section 5.7(a).  

           “Seller ” shall have the meaning set forth in the opening paragraph.  

           “Shares ” shall have the meaning set forth in the recitals hereto.  

           “Special Indemnity Cap ” shall have the meaning set forth in Section 8.2(c)(ii).  

           “Specified Employment Agreements ” shall mean the employment agreements listed in Section 9.1(c) of the Disclosure Schedule.  

           “Specified Contracts ” shall mean the agreements described in Section 9.1(d) of the Disclosure Schedule.  

           “Specified Matters ” shall mean, collectively, the Covered Matter, the Scheduled Matter and any breach of the representations and 
warranties contained in Section 3.12(c).  

           “Straddle Period ” shall have the meaning set forth in Section 5.4(a).  

           “Subsidiary ” shall mean, with respect to any Person, any corporation or other organization, whether incorporated or unincorporated, of 
which (a) at least a majority of the securities or other interests having by their terms ordinary voting power to elect a majority of the board of 
directors or others performing similar functions with respect to such corporation or other organization is directly or indirectly owned or 
controlled by such Person or by any one or more of its Subsidiaries, or (b) such Person or any other Subsidiary of such Person is a general 
partner (excluding any such partnership where such Person or any Subsidiary of such Person does not have a majority of the voting interest in 
such partnership).  

           “Tax ” or “ Taxes ” shall mean any and all taxes, customs, duties or similar fees, assessments or charges of any kind whatsoever 
however denominated, including any interest or penalties that may become payable in respect thereof, imposed by any Tax Authority, which 
taxes shall include, without limiting the generality of the foregoing, those on, or measured by or referred to as income (including, but not 
limited to, United States federal income taxes and state income taxes), payroll and employee withholding, unemployment compensation, social 
security, sales, use, excise, environmental, franchise, gross receipts, minimum, occupation, real and personal property, stamp, transfer, 
withholding, workers’ compensation, capital ad valorem, profits, license, severance, net worth, value added, premium, windfall profits, and 
other obligations of the same or of a similar nature, whether arising before, on or after the Closing Date.  
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          “ Tax Authority ” shall mean any competent domestic or foreign national, state, provincial, municipal or other local judicial, legislative, 
executive, administrative or regulatory authority or any governmental or private body exercising any regulatory or taxing authority responsible 
for the determination, assessment or collection of Taxes.  

          “ Tax Return ” means any report, return, certificate, form, similar statement or document or other information (including without 
limitation any related or supporting information or schedule attached thereto and any information, return, amended tax return, claim for refund 
or declaration of estimated Tax) permitted or required to be supplied to, or filed with, a Tax Authority in connection with the determination, 
assessment or collection of any Taxes or the administration of any Laws of any Tax Authority relating to any Taxes, a Governmental Entity 
with respect to Taxes including, where permitted or required, combined or consolidated returns for any group of entities that includes the 
Company or any of the Company Subsidiaries.  

          “ Technology ” shall have the meaning set forth in Section 3.19(a)(v).  

          “ Termination Date ” shall have the meaning set forth in Section 7.1(c).  

          “ Third-Party Claim ” shall have the meaning set forth in Section 8.3(a).  

          “ Trademark Rights ” shall have the meaning set forth in Section 3.19(a)(iii).  

          “ Trademarks ” shall have the meaning set forth in Section 3.19(a)(v).  

          “ Trade Secret Rights ” shall have the meaning set forth in Section 3.19(a)(iii).  

          “ Transfer Taxes ” shall have the meaning set forth in Section 5.4(f).  

          “ Transferred Employees ” shall have the meaning in Section 5.21.  

          “ Transition Services Agreement ” shall mean the transition services agreement attached hereto as Exhibit A .  

          “ Unaudited Financial Statements ” shall mean the unaudited combined condensed balance sheets for the Company and the Company’s 
consolidated Subsidiaries as at the most recently available quarter together with unaudited combined condensed statements of income and cash 
flows for the end of the most recently available quarter, together with the notes to the consolidated balance sheets and statements of income and 
cash flows.  

          “ U.S. ” shall mean the United States of America.  

          “ U.S. Dollar ” or “ $ ” means the lawful currency of the United States of America.  

          “ WARN Act ” shall mean the Worker Adjustment and Retraining Notification Act of 1988, as amended.  

          “ Working Capital Assets ” shall mean all current assets of the Company and the Company Subsidiaries as of the Closing Date, 
determined in accordance with the methodology  
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specified in Section 1.3 of the Disclosure Schedule and, to the extent not specified therein, in accordance with GAAP on a consistent basis.  

          “ Working Capital Liabilities ” shall mean all current liabilities of the Company and the Company Subsidiaries as of the Closing Date, 
determined in accordance with the methodology specified in Section 1.3 of the Disclosure Schedule and, to the extent not specified therein, in 
accordance with GAAP on a consistent basis.  

          “ Works of Authorship ” shall have the meaning set forth in Section 3.19(a)(v).  

          Section 9.2 Interpretation . (a) The headings contained in this Agreement are for reference purposes only and shall not affect in any way 
the meaning or interpretation of this Agreement.  

               (b) Whenever the words “include”, “includes” or “including” are used in this Agreement they shall be deemed to be followed by the 
words “without limitation.”  

               (c) The words “hereof,” “herein” and “herewith” and words of similar import shall, unless otherwise stated, be construed to refer to 
this Agreement as a whole and not to any particular provision of this Agreement, and article, section, paragraph, exhibit and schedule 
references are to the articles, sections, paragraphs, exhibits and schedules of this Agreement unless otherwise specified.  

               (d) The meaning assigned to each term defined herein shall be equally applicable to both the singular and the plural forms of such 
term, and words denoting any gender shall include all genders. Where a word or phrase is defined herein, each of its other grammatical forms 
shall have a corresponding meaning.  

               (e) A reference to any party to this Agreement or any other agreement or document shall include such party’s successors and 
permitted assigns.  

               (f) A reference to any legislation or to any provision of any legislation shall include any amendment to, and any modification or re-
enactment thereof, any legislative provision substituted therefor and all regulations and statutory instruments issued thereunder or pursuant 
thereto.  

               (g) The parties have participated jointly in the negotiation and drafting of this Agreement. In the event an ambiguity or question of 
intent or interpretation arises, this Agreement shall be construed as if drafted jointly by the parties, and no presumption or burden of proof shall 
arise favoring or disfavoring any party by virtue of the authorship of any provisions of this Agreement.  

               (h) All payments and adjustments under this Agreement shall be made in U.S. Dollars.  
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ARTICLE X  
MISCELLANEOUS  

          Section 10.1 Fees and Expenses . All costs and expenses incurred in connection with this Agreement and the consummation of the 
Closing shall be paid by the party incurring such expenses, except as specifically provided to the contrary in this Agreement, it being 
understood that all costs and expenses of the Company and the Company Subsidiaries prior to the Closing shall be paid in full by Seller at or 
prior to the Closing or accrued on the Estimated Adjustment Schedule and taken into consideration in determining the Estimated Closing Date 
Working Capital Amount.  

          Section 10.2 Amendment and Modification . This Agreement may be amended, modified and supplemented in any and all respects, but 
only by a written instrument signed by Parent and Buyer expressly stating that such instrument is intended to amend, modify or supplement this 
Agreement.  

          Section 10.3 Notices . All notices and other communications hereunder shall be in writing and shall be deemed given if mailed, delivered 
personally, telecopied (which is confirmed) or sent by an overnight courier service, such as Federal Express, to the parties at the following 
addresses (or at such other address for a party as shall be specified by like notice):  

          if to Buyer, to:  

Insight Enterprises, Inc.  
1305 West Auto Drive  
Tempe, AZ 85284  
Attention: Stanley Laybourne, Chief Financial Officer  
Telephone: (480) 350-1142  
Telecopy: (480)760-7003  

          with a copy to:  

Skadden, Arps, Slate, Meagher & Flom LLP  
300 South Grand Avenue  
Los Angeles, CA 90071  
Attention: Brian J. McCarthy, Esq.  
Telephone: (213) 687-5000  
Telecopy: (213) 687-5600  

          and if to Parent and Seller, to and in care of :  

Level 3 Communications, Inc.  
1025 Eldorado Boulevard  
Broomfield, CO 80021  
Attention: General Counsel  
Telephone: (720) 888-1000  
Telecopy: (720) 888-5127  
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          with a copy to:  

Willkie Farr & Gallagher LLP  
787 Seventh Avenue  
New York, NY 10019  
Attention: David K. Boston, Esq.  
Telephone: (212) 728-8000  
Telecopy: (212) 728-8911  

          Section 10.4 Counterparts . This Agreement may be executed in two or more counterparts, all of which shall be considered one and the 
same agreement and shall become effective when two or more counterparts have been signed by each of the parties and delivered to the other 
parties.  

          Section 10.5 Entire Agreement; No Third Party Beneficiaries . This Agreement, the Transition Services Agreement, the Intellectual 
Property License Agreement and the Confidentiality Agreement (a) constitute the entire agreement and supersede all prior agreements and 
understandings, both written and oral, between the parties hereto with respect to the subject matter hereof and thereof and (b) except as 
expressly provided in Section 5.4 and Article VIII with respect to this Agreement, are not intended to confer upon any Person other than the 
parties hereto and thereto any rights or remedies hereunder.  

          Section 10.6 Severability . Any term or provision of this Agreement that is held by a court of competent jurisdiction or other authority to 
be invalid, void or unenforceable in any situation in any jurisdiction shall not affect the validity or enforceability of the remaining terms and 
provisions hereof or the validity or enforceability of the offending term or provision in any other situation or in any other jurisdiction. If the 
final judgment of a court of competent jurisdiction or other authority declares that any term or provision hereof is invalid, void or 
unenforceable, the parties agree that the court making such determination shall have the power to reduce the scope, duration, area or 
applicability of the term or provision, to delete specific words or phrases, or to replace any invalid, void or unenforceable term or provision 
with a term or provision that is valid and enforceable and that comes closest to expressing the intention of the invalid or unenforceable term or 
provision.  

          Section 10.7 Governing Law . This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware 
without giving effect to the principles of conflicts of law thereof.  

          Section 10.8 Jurisdiction . To the fullest extent permitted by applicable Law, each party hereto (a) agrees that any claim, action or 
proceeding by such party seeking any relief whatsoever arising out of, or in connection with, this Agreement or the transactions contemplated 
hereby shall be brought only in the United States District Court in Delaware or any Delaware State court and not in any other State or Federal 
court in the United States of America or any court in any other country, (b) agrees to submit to the exclusive jurisdiction of such courts located 
in the state of Delaware for purposes of all legal proceedings arising out of, or in connection with, this Agreement or the transactions 
contemplated hereby, (c) waives and agrees not to assert any objection that it may now or hereafter have to the laying of the venue of any  

54  



   

such proceeding brought in such a court or any claim that any such proceeding brought in such a court has been brought in an inconvenient 
forum, (d) agrees that mailing of process or other papers in connection with any such action or proceeding in the manner provided in 
Section 10.3 (Notices) or any other manner as may be permitted by Law shall be valid and sufficient service thereof and (e) agrees that a final 
judgment in any such action or proceeding shall be conclusive and may be enforced in other jurisdictions by suit on the judgment or in any 
other manner provided by applicable Law. The preceding sentence shall not limit the jurisdiction of the Accounting Arbitrator as set forth in 
Section 2.2, although claims may be asserted in such courts described in the preceding sentence for purposes of enforcing the jurisdiction of the 
Accounting Arbitrator.  

          Section 10.9 Extension; Waiver . At any time prior to the Closing Date, either party hereto may extend the time for the performance of 
any of the obligations or other acts of the other party. Any agreement on the part of a party to any such extension shall be valid only if set forth 
in an instrument in writing signed by or on behalf of such party. The failure of either party to this Agreement to assert any of its rights under 
this Agreement or otherwise shall not constitute a waiver of those rights.  

          Section 10.10 Assignment . (a) This Agreement and all provisions hereof will be binding upon and inure to the benefit of the parties 
hereto and their respective successors and permitted assigns; provided , however , that neither this Agreement nor any right, interest, or 
obligation hereunder may be assigned by any party hereto without the prior written consent of the other party, except that Buyer may assign all 
or any portion of its rights, interests or obligations to one or more Subsidiaries of Buyer, which assignees may thereafter assign any such rights, 
interests or obligations to one or more Subsidiaries; provided, further, that no such assignment by Buyer or any such subsequent assignment 
shall relieve Buyer of any of its obligations hereunder.  

               (b) Notwithstanding anything to the contrary set forth herein, Buyer may assign all or a portion of its rights under Section 5.4 or 
Article VIII of this Agreement in connection with the direct or indirect sale of the outstanding capital stock or other equity or ownership 
interest of any of the Company or any of the Company Subsidiaries or the direct or indirect sale of the assets or businesses of any of the 
Company or any of the Company Subsidiaries; provided, however, that no such assignment by Buyer shall relieve Buyer of any of its 
obligations under Article VIII.  

          Section 10.11 Obligations of Relating to the Company and the Company Subsidiaries .  

               (a) Whenever this Agreement requires the Company to take any action at or prior to the Closing, that requirement shall be deemed to 
include an undertaking on the part of Seller to cause the Company to take that action. Whenever this Agreement requires a Company 
Subsidiary to take any action at or prior to the Closing, that requirement shall be deemed to include an undertaking on the part of Seller and the 
Company to cause such Company Subsidiary to take that action.  
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               (b) Whenever this Agreement requires the Company to take any action after the Closing, that requirement shall be deemed to include 
an undertaking on the part of Buyer to cause the Company to take that action. Whenever this Agreement requires a Company Subsidiary to take 
any action after the Closing, that requirement shall be deemed to include an undertaking on the part of Buyer and the Company to cause such 
Company Subsidiary to take that action.  

          Section 10.12 Specific Performance . The parties hereto agree that irreparable damage would occur in the event any of the provisions of 
this Agreement were not performed in accordance with the terms hereof and that the parties will be entitled to specific performance of the 
terms hereof, in addition to any other remedy at law or equity.  

[remainder of page intentionally left blank]  
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          IN WITNESS WHEREOF, Buyer, Parent and Seller have caused this Stock Purchase Agreement to be executed by their respective 
officers thereunto duly authorized as of the date first written above.  

 

      
INSIGHT ENTERPRISES, INC. 
       
By   /s/ Richard A. Fennessy 
     Name: Richard A. Fennessy 
     Title: President and CEO 
       
LEVEL 3 COMMUNICATIONS, INC. 
       
By   /s/ Charles C. Miller, III 
     Name: Charles C. Miller, III 
     Title: Executive Vice President 
       
TECHNOLOGY SPECTRUM, INC. 
       
By   /s/ Keith R. Coogan 
     Name: Keith R. Coogan 
     Title: President 





   

Exhibit 99.1 

  

1025 Eldorado Boulevard 
Broomfield, Colorado 80021 

www.Level3.com 

NEWS RELEASE 

Level 3 Contacts:  

Level 3 Reports Second Quarter Results  

Company Completes Acquisition of TelCove  

Increases 2006 and 2007 Communications Adjusted OIBDA Projection s  

Second Quarter Financial and Business Highlights  

BROOMFIELD, Colo., July 25, 2006 — Level 3 Communications, Inc. (Nasdaq:LVLT) reported consolidated revenue of $1.53 billion for 
the second quarter 2006, compared to $1.27 billion for the first quarter 2006. Communications revenue was $819 million in the second quarter, 
versus $804 million for the previous quarter. Information services revenue was $695 million in the second quarter, compared to $445 million 
for the previous quarter and $504 million for the same quarter last year.  

The net loss for the second quarter 2006 was $201 million, or $0.23 per share, compared to a net loss of $168 million, or $0.20 per share, for 
the previous quarter. During the quarter, the company reviewed its estimated useful lives, used to calculate depreciation for optical fiber. Based 
on this review, the company determined the useful life of its optical fiber should be extended. Accordingly, depreciation expense decreased by 
$18 million, or $0.02 per share, in the  

   

(LEVEL(3) LOGO)

              
Media:    Josh Howell   Investors:   Robin Grey 
     720-888-2517       720-888-2518 
     Josh.Howell@Level3.com       Robin.Grey@Level3.com 

•   Consolidated Revenue of $1.5 billion and Communications Revenue of $819 million 
  

•   Net Loss of $201 million, or $0.23 per share 
  

•   Consolidated Adjusted OIBDA of $196 million 
  

•   Positive Consolidated Free Cash Flow of $61 million 
  

•   Strong Core Communications Services revenue growth of approximately 8 percent over first quarter 2006 
  

•   Software Spectrum results to be reflected as discontinued operations beginning in the third quarter 2006 



   

second quarter. The company also recorded a loss of $55 million in the second quarter, or $0.06 per share, attributable to the amendment and 
restatement of the Level 3 Financing, Inc.’s $730 million credit agreement. Included in the net loss for the first quarter 2006 was a gain of 
$27 million, or $0.03 per share, that was recorded as a result of the company’s $692 million private debt exchange offer, which was completed 
in January 2006.  

Consolidated Adjusted OIBDA (1) defined as Adjusted Operating Income Before Depreciation and Amortization was $196 million in the 
second quarter 2006, compared to previous projections of $170 million to $190 million and $150 million for the previous quarter.  

“During the second quarter, our margins in the communications business increased and the company generated positive free cash flow,” said 
James Q. Crowe, CEO of Level 3. “Additionally, the communications business saw positive contributions from the benefit of the WilTel 
integration, recent acquisitions and continuing demand for our Core Communications Services.”  

Second Quarter 2006 Financial Results  

Communications Business  

Revenue  

Communications revenue for the second quarter 2006 was $819 million, versus $804 million for the previous quarter. The company recognized 
approximately $3 million in termination revenue during the second quarter primarily related to SBC Contract Services.  
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    Consolidated         
Metric   Second Quarter     Second Quarter   
($ in millions)   Results(1)     Projections(2)   

Core Communications    $ 421     $ 415 - $425   
Other Communications    $ 120     $ 115 - $120   
SBC Contract Services    $ 278     $ 285 - $295   

Total Communications Revenue    $ 819     $ 815 - $840   
Information Services Revenue    $ 695           
Other Revenue    $ 16           

Total Consolidated Revenue    $ 1,530           
Consolidated Adjusted OIBDA (3)(4)    $ 196     $ 170-$190   
Capital Expenditures    $ 75           
Unlevered Cash Flow (4)    $ 167           
Positive Free Cash Flow (4)    $ 61           
Communications Gross Margin (4)      53 %         
Communications Adjusted OIBDA Margin (4)(5)      21 %     ~20 % 

  

(1)   Consolidated results for the second quarter include approximately $15 million of revenue from Progress Telecom and $6 million of 
revenue from ICG Communications for June 1, 2006, through June 30, 2006. 

  

(2)   Projections issued April 25, 2006. 
  

(3)   Consolidated Adjusted OIBDA excludes $21 million in non-cash compensation expense and $4 million of non-cash impairment charges. 
  

(4)   See schedule of non-GAAP metrics for definition and reconciliation to GAAP measures. 
  

(5)   Communications Adjusted OIBDA Margin excludes $20 million in non-cash compensation and $4 million of non-cash impairment 
charges. 



   

Core Communications Services  

Core Communications Services revenue, which includes transport and infrastructure, wholesale IP and Data, Voice and Vyvx, increased 
primarily due to a full quarter’s revenue from Progress Telecom; the benefit of the acquisition of ICG Communications during the quarter; and 
organic growth in voice, transport and infrastructure, and wholesale IP and data.  

Other Communications Services  

Other Communications Services revenue declined during the quarter as expected due to declines in managed modem and managed services.  

SBC Contract Services  

SBC Contract Services declined by five percent from the previous quarter. As previously disclosed, SBC has announced its intention to migrate 
the services provided under the agreement to its own network facilities in accordance with terms previously negotiated by WilTel. Under the 
terms of this agreement, SBC agreed to pay WilTel a fixed amount of gross margin regardless of the actual revenue generated under the 
contract. Accordingly, while the company expects future SBC Contract Services quarterly revenue will be difficult to predict, the gross margin 
contribution over time is fixed.  

The communications deferred revenue balance was $912 million at the end of the second quarter 2006, compared to $922 million at the end of 
the first quarter. The decline in communications deferred revenue quarter over quarter is a result of the amortization of previously recognized 
deferred revenue balances and the acceleration of $3 million of deferred revenue during the quarter due to terminations, partially offset by cash 
receipts associated with wavelength and dark fiber sales.  
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    Quarter     Quarter         
    ended     ended         
Communications Revenue   June 30,     March 31,     Percent   
($ in millions)   2006 (1)     2006 (2)     Change   

Transport and Infrastructure    $ 217     $ 198       10 % 
Wholesale IP and Data    $ 67     $ 64       5 % 
Voice    $ 107     $ 98       9 % 
Vyvx    $ 30     $ 29       3 % 

Total Core Communications Services    $ 421     $ 389       8 % 
  

Other Communications Services    $ 120     $ 123       (2 %) 
  

SBC Contract Services    $ 278     $ 292       (5 %) 
  

Total Communications Revenue    $ 819     $ 804       2 % 

  

(1)   Second quarter 2006 includes $3 million of termination revenue, $15 million in revenue from Progress Telecom and $6 million of 
revenue from ICG Communications from June 1, 2006 through June 30, 2006. 

  

(2)   First quarter 2006 includes $2 million in revenue from Progress Telecom. 



   

Cost of Revenue  

Communications cost of revenue for the second quarter 2006 was $385 million, versus $396 million in the previous quarter. Cost of revenue 
decreased during the quarter primarily due to the benefit of synergies from the WilTel integration and lower expenses associated with SBC 
Contract Services revenue.  

Communications gross margin (1) was 53 percent for the second quarter, versus 51 percent for the first quarter. The increase in communications 
gross margin is primarily attributable to the benefit of the Progress and ICG acquisitions and lower cost of revenue.  

Selling, General and Administrative Expenses (SG&A )  

Communications SG&A expenses were $281 million for the second quarter 2006, versus $274 million for the previous quarter. The first 
quarter included a $7 million property tax benefit. The second and first quarter 2006 Communications SG&A expenses include $20 million and 
$14 million respectively of non-cash compensation expense. Excluding the effect of the property tax benefit and non-cash compensation 
expenses, SG&A decreased in the second quarter by approximately $6 million, while the company absorbed a full quarter’s worth of SG&A 
expense from Progress Telecom, compared to 10 days in the first quarter, plus the inclusion of one month of ICG’s SG&A expenses.  

Adjusted OIBDA  

Adjusted OIBDA (1) for the communications business increased to $170 million for the second quarter 2006, compared to $147 million for the 
previous quarter.  

Communications Adjusted OIBDA margin (1) was 21 percent for the second quarter 2006, versus 18 percent in the previous quarter. 
 

Communications Adjusted OIBDA in the second quarter includes $3 million in cash restructuring charges associated with reductions in 
workforce resulting from the WilTel integration and excludes a $4 million non-cash asset impairment charge, and $20 million of non-cash 
compensation expense. First quarter 2006 Communications Adjusted OIBDA includes $1 million in cash restructuring charges associated with 
reductions in workforce resulting from the WilTel integration and excludes a $3 million non-cash asset impairment charge, and $14 million of 
non-cash compensation expense.  

Information Services Business  

The company’s information services business consists of the results from the Software Spectrum subsidiary.  

Revenue and Adjusted OIBDA  

Information services revenue was $695 million for the second quarter 2006. This compares to revenue of $445 million for the previous quarter 
and $504 million for the same period last year. Information services Adjusted OIBDA (1) was $26 million for the second quarter, and excludes 
$1 million in non-cash compensation expense. This compares to information services Adjusted OIBDA of $3 million in the previous quarter, 
which included $1 million of cash restructuring charges related to business solution partnering agreements and excluded $1 million in non-cash 
stock compensation expense. For the same period last year, information services Adjusted  
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OIBDA was $12 million and included less than $1 million of non-cash stock compensation expense.  

“We are pleased with the performance of our Software Spectrum business during the second quarter,” said Charles C. Miller, vice chairman of 
Level 3. “Our revenue and Adjusted OIBDA results reflect revenue growth from certain large customers, revenue increases from our mid-
market sales efforts and the benefit of seasonality associated with Microsoft’s fiscal year-end.”  

On July 20, 2006, Level 3 signed a definitive agreement to sell Software Spectrum to Insight Enterprises, Inc., a leading provider of 
information technology products and services. Under the terms of the agreement, Level 3 will receive total consideration of $287 million in 
cash. The purchase price is subject to customary working capital and certain other post-closing adjustments. The transaction is expected to 
close in the third quarter 2006. As a result of the pending sale of Software Spectrum, its results will be reflected as discontinued operations 
beginning in the third quarter of 2006.  

Other Businesses  

The company’s other businesses consist primarily of coal mining operations.  

Revenue and Adjusted OIBDA  

Revenue from other businesses was $16 million in the second quarter, compared to $18 million in the first quarter of 2006. Other businesses 
did not contribute Consolidated Adjusted OIBDA (1) in the first or second quarter 2006.  

Consolidated Cash Flow and Liquidity  

During the second quarter 2006, Unlevered Cash Flow (1) was positive $167 million, versus negative $12 million for the previous quarter. 
Consolidated Free Cash Flow for the second quarter was positive $61 million, versus negative $122 million for the previous quarter.  

“The improvement in our second quarter consolidated free cash flow is a result of increased Consolidated Adjusted OIBDA, and improved 
working capital sources, primarily from our Software Spectrum business,” said Sunit Patel, CFO of Level 3. “We expect to report negative free 
cash flow during the second half of 2006 primarily due to higher capital expenditures and an increase in cash interest expense compared to the 
first six months of 2006. We are pleased with the progress we are making toward generating positive free cash flow on a sustainable basis.”  

As of June 30, 2006, the company had cash and marketable securities of approximately $2.2 billion compared to approximately $992 million at 
March 31, 2006. Pro forma for the July 13, 2006 redemption of its outstanding 9 1/8% Senior Notes due 2008 and 10 1 / 2 % Senior Discount 
Notes due 2008 and the closing of the acquisition of TelCove, Inc. on July 24, 2006, the company had cash and marketable securities of 
approximately $1.1 billion at June 30, 2006.  

“The combination of the company’s acquisitions, recent financing activities, continued organic core communications growth and the pending 
sale of Software Spectrum, provides the company with significant additional flexibility and liquidity” said Patel. “Growth in our Adjusted 
OIBDA and improvement in business fundamentals and in our capital structure have reduced our debt leverage significantly compared to one 
year ago.”  
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Corporate Transactions  

Acquisitions  

On July 24, 2006, Level 3 closed its previously announced acquisition of TelCove, Inc., a privately held Pennsylvania-based 
telecommunications company. Level 3 paid consideration to the TelCove security holders of 149,944,647 million shares of Level 3 common 
stock and approximately $445.8 million in cash. Also in connection with the closing, Level 3 is using approximately $132 million in cash to 
pay off outstanding TelCove debt. The transaction also included approximately $13 million in capital leases, which are expected to remain 
outstanding.  

On June 5, 2006, Level 3 announced a definitive agreement to acquire Looking Glass Networks . Under the terms of the agreement, Level 3 
will pay total consideration to Looking Glass’ securityholders of $96 million, consisting of $87 million in unregistered shares of Level 3 
common stock and $9 million in cash. At closing, Level 3 will also pay Looking Glass debt of approximately $69 million. Closing is expected 
to occur by mid-third quarter 2006.  

On May 31, 2006, the company closed its previously announced acquisition of ICG Communications, for consideration of approximately 
26 million shares of Level 3 common stock and $45 million in cash, subject to adjustment based on the subsequent calculation of actual closing 
date working capital.  

Integration Update  

“A substantial portion of the integration of WilTel is complete, and we’ve begun to see the benefit of the synergies we expected from this 
acquisition,” said Kevin O’Hara, president and COO of Level 3. “Our primary focus going forward will be to complete the WilTel integration 
and continue the integration efforts of our metro acquisitions. The integration of our metro acquisitions, Progress, ICG, TelCove and the 
pending acquisition of Looking Glass, are different from traditional consolidation transactions, where the majority of value is derived by 
eliminating duplicative costs. These companies are high-margin, growing businesses, and the primary benefits of integration are the extension 
of the Level 3 network into regional and local markets and the elimination of certain third-party network expenses for the existing Level 3 
communications business.”  

Capital Markets Activity  

During the second quarter, Level 3 raised approximately $904 million of gross proceeds through the offering of an aggregate of 125 million 
shares of its common stock and $335 million aggregate principal amount of its 3.5% Convertible Senior Notes due 2012 in separate 
underwritten public offerings. During the quarter, the company also issued an additional $300 million of its 12.25% Senior Notes due 2013, 
which were initially issued in the first quarter and amended its $730 million credit facility to, among other things, reduce the interest rate 
payable on that facility.  

Subsequent to quarter end, the company redeemed all of its outstanding 9 1/8% Senior Notes due 2008 and 10 1 / 2 % Senior Discount Notes due 
2008. Aggregate principal, call premium and accrued interest totaled $470 million. As a result, long term debt due in 2008 was reduced by 
approximately $460 million.  

2006 Business Outlook  
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Communications Revenue  

“The strength of our business in the first two quarters this year bodes well for the balance of 2006 and beyond,” said Crowe.  

“Our full-year 2006 and 2007 Consolidated Adjusted OIBDA projections now exclude the benefit of approximately $40 million in Adjusted 
OIBDA from Software Spectrum,” said Patel. “Relative to our projections issued on April 25, we are increasing Communications Adjusted 
OIBDA by $55 million due to the acquisition of TelCove and the expected acquisition of Looking Glass, as well as better performance in Core 
Communications Services. We expect Communications Adjusted OIBDA margin to be approximately 21 percent for the full year 2006.  

“We expect Consolidated Adjusted OIBDA in 2007 to be $830 million to $890 million or about a $150 million increase from our previous 
projection as a result of the $40 million reduction from Software Spectrum, and a $190 million increase to Communications Adjusted OIBDA 
related to the benefit of the TelCove acquisition, the pending Looking Glass acquisition, plus a higher contribution from Core Communications 
Services.”  

Summary  

“We believe another strong quarter helps demonstrate that our business and industry dynamics are continuing to improve, and we believe that 
we are well positioned for growth in the future,” said Crowe.  

Conference Call and Web site Information  

Level 3 will hold a conference call to discuss the company’s second quarter results at 11 a.m. EDT today. To join the call, please dial 612-332-
0335. A live broadcast of the call can also be heard on Level 3’s Web site at www.level3.com . An audio replay of the call will be accessible on 
the company’s Web site or by dialing 320-365-3844; access code 834228. An archived webcast of the first quarter conference call together 
with the press release, financial statements and non-GAAP reconciliations may also be accessed at www.level3.com .  

About Level 3 Communications  

Level 3 (Nasdaq: LVLT), an international communications and information services company, operates one of the largest Internet backbones in 
the world. Through its customers, Level 3 is the primary provider of Internet connectivity for millions of broadband subscribers. The company  
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    Third     
Metric   Quarter   2006 
($ in millions)   Projections (1)   Full Year Projections (1) 
Core Communications Services revenue    $525 - $535   $1,875- $2,000 
Other Communications Services revenue    $100 - $105   $425 - $450 
SBC Contract Services    $205 - $245   $850 - $950 
Total Communications Revenue    $830 - $885   $3,150 - $3,400 
Consolidated Adjusted OIBDA    $170 - $190   $650 - $710 
Communications Adjusted OIBDA Margin    ~20%   ~21% 
Consolidated Capital Expenditures    N/A   $360 - $410 
Net Cash Interest Expense    N/A   $495 

  

(1)   Assumes acquisition of Looking Glass Networks closes by mid-third quarter 2006. Excludes Software Spectrum. 



   

provides a comprehensive suite of services over its broadband fiber optic network including Internet Protocol (IP) services, broadband transport 
and infrastructure services, colocation services, voice services and voice over IP services. These services provide building blocks that enable 
Level 3’s customers to meet their growing demands for advanced communications solutions. The company’s Web address is 
www.Level3.com .  

Level 3 offers information services through its subsidiary, Software Spectrum, and fiber-optic and satellite video delivery and advertising 
distribution solutions through its subsidiary, Vyvx. For additional information, visit their respective Web sites at www.softwarespectrum.com 
and www.vyvx.com .  

The Level 3 logo is a registered service mark of Level 3 Communications, Inc. in the United States and/or other countries. Level 3 services are 
provided by a wholly owned subsidiary of Level 3 Communications, Inc.  

Forward-Looking Statement  

Some of the statements made by Level 3 in this press release are forward-looking in nature. Actual results may differ materially from those 
projected in forward-looking statements. Level 3 believes that its primary risk factors include, but are not limited to: increasing the volume of 
traffic on Level 3’s network; developing new products and services that meet customer demands and generate acceptable margins; successfully 
completing commercial testing of new technology and information systems to support new products and services, including voice transmission 
services; stabilizing or reducing the rate of price compression on certain of our communications services; integrating strategic acquisitions; 
attracting and retaining qualified management and other personnel; ability to meet all of the terms and conditions of our debt obligations; 
overcoming Software Spectrum’s reliance on financial incentives, volume discounts and marketing funds from software publishers; and 
reducing downward pressure of Software Spectrum’s margins as a result of the use of volume licensing and maintenance agreements. 
Additional information concerning these and other important factors can be found within Level 3’s filings with the Securities and Exchange 
Commission. Statements in this release should be evaluated in light of these important factors.  
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1) Non-GAAP Metrics  

Pursuant to Regulation G, the company is hereby providing a reconciliation of non-GAAP financial metrics to the most directly comparable 
GAAP measure.  

The company provides projections that include non-GAAP metrics that the company deems relevant to management and investors. These non-
GAAP metrics are Consolidated Adjusted OIBDA, communications gross margin, Communications Adjusted OIBDA margin, unlevered cash 
flow and consolidated free cash flow. The following reconciliations of these non-GAAP financial metrics to GAAP include forward-looking 
statements with respect to the information identified as a projection. Level 3 has made a number of assumptions in preparing our projections, 
including assumptions as to the components of financial metrics. These assumptions, including dollar amounts of the various components that 
comprise a financial metric, may or may not prove to be correct. We caution you that these forward-looking statements are only predictions, 
which are subject to risks and uncertainties including technological uncertainty, financial variations, changes in the regulatory environment, 
industry growth and trend predictions. Please see the company’s Annual Report on Form 10-K for a description of these risks and uncertainties. 

In order to provide projections with respect to non-GAAP measures, we are required to indicate a range for GAAP measures that are 
components of the reconciliation of the non-GAAP metric. The provision of these ranges is in no way meant to indicate that the company is 
explicitly or implicitly providing projections on those GAAP components of the reconciliation. In order to reconcile the non-GAAP financial 
metric to GAAP, the company has to use ranges for the GAAP components that arithmetically add up to the non-GAAP financial metric. While 
the company feels reasonably comfortable about the projections for its non-GAAP financial metrics, it fully expects that the ranges used for the 
GAAP components will vary from actual results. We will consider our projections of non-GAAP financial metrics to be accurate if the specific 
non-GAAP metric is met or exceeded, even if the GAAP components of the reconciliation are different from those provided in an earlier 
reconciliation.  

Communications Gross Margin ($) is defined as communications revenue less communications cost of revenue from the consolidated 
condensed statements of operations.  

Cost of Revenue for the communications business includes leased capacity, right-of-way costs, access charges and other third party circuit 
costs directly attributable to the network, as well as costs of assets sold pursuant to sales-type leases. Cost of revenue also includes satellite 
transponder lease costs, package delivery costs and blank tape media costs attributable to the video business.  

Communications Gross Margin (%) is defined as communications gross margin ($) divided by communications revenue. Management 
believes that communications gross margin is a relevant metric to provide to investors, as it is a metric that management uses to measure the 
margin available to the company after it pays third party network services costs; in essence, a measure of the efficiency of the company’s 
network.  
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Consolidated Adjusted OIBDA is defined as operating income from the consolidated condensed statements of operations, plus depreciation 
and amortization plus non-cash impairment charges plus non-cash stock compensation expense.  

Communications Adjusted OIBDA Margin is defined as Communications Adjusted OIBDA divided by communications revenue.  

Management believes that Consolidated Adjusted OIBDA and Communications Adjusted OIBDA Margins are relevant and useful metrics to 
provide to investors, as they are an important part of the company’s internal reporting and are indicators of profitability and operating 
performance, especially in a capital-intensive industry such as telecommunications. Management also uses Consolidated Adjusted OIBDA and 
Communications Adjusted OIBDA Margins to compare the company’s performance to that of its competitors. Consolidated Adjusted OIBDA 
excludes non-cash impairment charges and non-cash stock compensation expense due to the company’s adoption of the expense recognition 
provisions of SFAS No. 123R. Additionally, Consolidated Adjusted OIBDA excludes interest expense and income tax expense and other 
gains/losses not included in operating income. Excluding these items eliminates the expenses associated with the company’s capitalization and 
tax structures. Consolidated Adjusted OIBDA excludes depreciation and amortization expense in order to eliminate the impact of capital 
investments which management believes should be evaluated through consolidated free cash flow.  

There are limitations to using non-GAAP financial measures, including the difficulty associated with comparing companies that use similar 
performance measures whose calculations may differ from the company’s calculations. Additionally, this financial measure does not include 
certain significant items such as depreciation and amortization, interest expense and non-cash impairment charges. Consolidated Adjusted 
OIBDA and Communications Adjusted OIBDA Margin should not be considered a substitute for other measures of financial performance 
reported in accordance with GAAP.  
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COMMUNICATIONS GROSS MARGIN         
($ in millions)   Q106   Q206 
Communications Revenue    $ 804     $ 819   
Communications Cost of Revenue    $ 396     $ 385   
Communications Gross Margin ($)    $ 408     $ 434   
Communications Gross Margin (%)      51 %     53 % 
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Consolidated Adjusted OIBDA                     
Three Months Ended June 30, 2006   Comm-   Information           Con- 
($ in millions)   unications   Services   Other   solidated 
Net Earnings/(Loss)    ($ 224 )   $ 23     $ —    ($ 201 ) 
Income Tax (Benefit)/Expense    $ —    $ 2     $ 1     $ 3   
Plus Other (Income)/Expense    $ 207     ($ 3 )   ($ 2 )   $ 202   
Operating Income/(Loss)    ($ 17 )   $ 22     ($ 1 )   $ 4   
Plus Non-Cash Impairment Charge    $ 4     $ —    $ —    $ 4   
Plus Depreciation and Amortization Expense    $ 163     $ 3     $ 1     $ 167   
Plus Non-Cash Stock Compensation Expense    $ 20     $ 1     $ —    $ 21   
Consolidated Adjusted OIBDA    $ 170     $ 26     $ —    $ 196   
                                  
Consolidated Adjusted OIBDA                     
Three Months Ended March 31, 2006   Comm-   Information           Con- 
($ in millions)   unications   Services   Other   solidated 
Net Earnings/(Loss)    ($ 166 )   ($ 2 )   $ —    ($ 168 ) 
Income Tax (Benefit)/Expense    ($ 1 )   $ 1     $ —    $ —  
Plus Other (Income)/Expense    $ 111     $ —    ($ 1 )   $ 110   
Operating Income/(Loss)    ($ 56 )   ($ 1 )   ($ 1 )   ($ 58 ) 
Plus Non-Cash Impairment Charge    $ 3     $ —    $ —    $ 3   
Plus Depreciation and Amortization Expense    $ 186     $ 3     $ 1     $ 190   
Plus Non-Cash Stock Compensation Expense    $ 14     $ 1     $ —    $ 15   
Consolidated Adjusted OIBDA    $ 147     $ 3     $ —    $ 150   
                                  
Consolidated Adjusted OIBDA                     
Three Months Ended June 30, 2005   Comm-   Information           Con- 
($ in millions)   unications   Services   Other   solidated 
Net Earnings/(Loss)    ($ 205 )   $ 8     $ 9     ($ 188 ) 
Income Tax (Benefit)/Expense    $ —    $ 1     $ 2     $ 3   
Plus Other (Income)/Expense    $ 119     $ 1     $ —    $ 120   
Operating Income/(Loss)    ($ 86 )   $ 10     $ 11     ($ 65 ) 
Plus Non-Cash Impairment Charge    $ 4     $ —    $ —    $ 4   
Plus Depreciation and Amortization Expense    $ 161     $ 2     $ 1     $ 164   
Plus Non-Cash Stock Compensation Expense    $ 9     $ —    $ —    $ 9   
Consolidated Adjusted OIBDA    $ 88     $ 12     $ 12     $ 112   
                  
Communications Adjusted OIBDA Margin         
($ in millions)   Q106   Q206 
Communications Revenue    $ 804     $ 819   
Communications Adjusted OIBDA    $ 147     $ 170   
Communications Adjusted OIBDA Margin      18 %     21 % 



   

Unlevered Cash Flow is defined as net cash provided by (used in) operating activities less net capital expenditures, and adding back cash 
interest paid, less interest income all as disclosed in the consolidated statements of cash flows or the consolidated condensed statements of 
operations. Management believes that Unlevered Cash Flow is a relevant metric to provide to investors, as it is an indicator of the operational 
strength and performance of the company and, measured over time, provides management and investors with a sense of the growth pattern of 
the business.  

There are material limitations to using Unlevered Cash Flow to measure the company against some of its competitors as it excludes certain 
material items such as cash spent on merger and acquisition activity and interest expense. Level 3 does not currently pay a significant amount 
of  
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Projected Consolidated Adjusted OIBDA   Consolidated 
Three Months Ended September 30, 2006   Range 
($ in millions)   Low   High 
Net Earnings/(Loss)    ($ 150 )   ($ 110 ) 
Plus Other (Income)/Expense    $ 125     $ 120   
(Income)/Loss from Discontinued Operations    $ (30 )   $ (40 ) 
Operating Income/(Loss)    $ (55 )   $ (30 ) 
Plus Depreciation and Amortization Expense    $ 210     $ 200   
Plus Non-Cash Stock Compensation Expense    $ 15     $ 20   
Consolidated Adjusted OIBDA    $ 170     $ 190   
                  
Projected Consolidated Adjusted OIBDA   Consolidated 
Twelve Months Ended December 31, 2006   Range 
($ in millions)   Low   High 
Net Earnings/(Loss)    ($ 715 )   ($ 635 ) 
Plus Other (Income)/Expense    $ 575     $ 565   
(Income)/Loss from Discontinued Operations    ($ 55 )   ($ 65 ) 
Operating Income/(Loss)    ($ 195 )   ($ 135 ) 
Plus Depreciation and Amortization Expense    $ 785     $ 765   
Plus Non-Cash Stock Compensation Expense    $ 60     $ 80   
Consolidated Adjusted OIBDA    $ 650     $ 710   
                  
Projected Consolidated Adjusted OIBDA   Consolidated 
Twelve Months Ended December 31, 2007   Range 
($ in millions)   Low   High 
Net Earnings/(Loss)    ($ 645 )   ($ 535 ) 
Plus Other (Income)/Expense    $ 545     $ 515   
Operating Income/(Loss)    ($ 100 )   ($ 20 ) 
Plus Depreciation and Amortization Expense    $ 860     $ 820   
Plus Non-Cash Stock Compensation Expense    $ 70     $ 90   
Consolidated Adjusted OIBDA    $ 830     $ 890   



   

income taxes due to net operating losses, and therefore, generates higher cash flow than a comparable business that does pay income taxes. 
Additionally, this financial measure is subject to variability quarter over quarter as a result of the timing of payments related to accounts 
receivable and accounts payable. Unlevered Cash Flow should not be used as a substitute for net change in cash and cash equivalents on the 
consolidated statements of cash flows.  

Consolidated Free Cash Flow is defined as net cash provided by (used in) operating activities less capital expenditures offset by release of 
capital expenditure accruals as disclosed in the consolidated statements of cash flows. Management believes that Consolidated Free Cash Flow 
is a relevant metric to provide to investors, as it is an indicator of the company’s ability to generate cash to service its debt. Consolidated Free 
Cash Flow excludes cash used for acquisitions or principal repayments.  

There are material limitations to using Consolidated Free Cash Flow to measure the company against some of its competitors as Level 3 does 
not currently pay a significant amount of income taxes due to net operating losses, and therefore, generates higher cash flow than a comparable 
business that does pay income taxes. Additionally, this financial measure is subject to variability quarter over quarter as a result of the timing of 
payments related to accounts receivable and accounts payable. This financial measure should not be used as a substitute for net change in cash 
and cash equivalents on the consolidated statements of cash flows.  
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UNLEVERED CASH FLOW AND CONSOLIDATED             
FREE CASH FLOW           Consolidated 
Three Months Ended June 30, 2006   Unlevered Cash   Free Cash 
($ in millions)   Flow   Flow 

Net Cash Provided by Operating Activities    $ 136     $ 136   
Capital Expenditures, net    $ (75 )   $ (75 ) 
Cash Interest Paid    $ 122       N/A   
Interest Income    $ (16 )     N/A   
Total    $ 167     $ 61   
                  
UNLEVERED CASH FLOW AND CONSOLIDATED             
FREE CASH FLOW           Consolidated 
Three Months Ended March 31, 2006   Unlevered Cash   Free Cash 
($ in millions)   Flow   Flow 
Net Cash Used In Operating Activities    ($ 63 )   ($ 63 ) 
Capital Expenditures, net    ($ 59 )   ($ 59 ) 
Cash Interest Paid    $ 119       N/A   
Interest Income    ($ 9 )     N/A   
Total    ($ 12 )   ($ 122 ) 



   

  

LEVEL 3 COMMUNICATIONS, INC. AND SUBSIDIARIES  
Consolidated Condensed Statements of Operations  

(unaudited)  

© 2006 by Level 3 Communications, Inc. All rights reserved.  

   

(LEVEL (3) LOGO)

                          
    Three Months Ended 
    June 30,   March 31,   June 30, 
(dollars in millions, except per share data)   2006   2006   2005 
  

Revenue:                          
                           

Communications    $ 819     $ 804     $ 371   
Information Services      695       445       504   
Other      16       18       19   

    
  

Total Revenue      1,530       1,267       894   
                           
Costs and Expenses:                          

Cost of Revenue      1,026       817       576   
Depreciation and Amortization      167       190       164   
Selling, General and Administrative, including non-cash compensation of $21, $15, 

and $9, respectively      326       313       215   
Restructuring Charges, including non-cash impairment charges of $4, $3 and $4, 

respectively      7       5       4   
    

  

Total Costs and Expenses      1,526       1,325       959   
    

  

                           
Operating Income (Loss)      4       (58 )     (65 ) 
                           
Other Income (Loss), net:                          

Interest Income      16       9       10   
Interest Expense      (170 )     (150 )     (139 ) 
Other Income (Expense)      (48 )     31       9   

    
  

Other Income (Loss)      (202 )     (110 )     (120 ) 
    

  

                           
Loss from Continuing Operations Before Income Taxes      (198 )     (168 )     (185 ) 
  

Income Tax Expense      (3 )     —      (3 ) 
    

  

                           
Loss from Continuing Operations      (201 )     (168 )     (188 ) 
                           
Income from Discontinued Operations      —      —      —  
    

  

                           
Net Loss    $ (201 )   $ (168 )   $ (188 ) 
    

  

                           
Basic Loss per Share:                          

Loss from Continuing Operations    $ (0.23 )   $ (0.20 )   $ (0.27 ) 
Income from Discontinued Operations      —      —      —  

    
  

Net Loss    $ (0.23 )   $ (0.20 )   $ (0.27 ) 
    

  

                           
Weighted Average Shares Outstanding (in thousands):                          

Basic      881,155       821,918       695,533   
    

   



   

  

LEVEL 3 COMMUNICATIONS, INC. AND SUBSIDIARIES  
Consolidated Condensed Balance Sheets  

(unaudited)  

© 2006 by Level 3 Communications, Inc. All rights reserved.  

   

(LEVEL (3) LOGO)

                          
    June 30,   March 31,   December 31, 
(dollars in millions)   2006   2006   2005 
  

Assets                          
                           
Current Assets:                          
                           

Cash and cash equivalents    $ 1,658     $ 580     $ 452   
Marketable securities      507       412       176   
Restricted securities      35       35       34   
Accounts receivable, less allowances of $26, $26 and $23      868       717       823   
Other      184       157       185   

    
  

Total Current Assets      3,252       1,901       1,670   
                           
Property, Plant and Equipment, net      5,537       5,588       5,638   
                           
Marketable Securities      —      —      234   
                           
Restricted Securities      90       87       75   
                           
Intangibles, net and Goodwill      728       567       533   
                           
Other Assets, net      144       141       127   
    

  

     $ 9,751     $ 8,284     $ 8,277   
    

  

                           
Liabilities and Stockholders’  Deficit                          
                           
Current Liabilities:                          

Accounts payable    $ 834     $ 622     $ 787   
Current portion of long-term debt      462       1       —  
Accrued payroll and employee benefits      82       67       96   
Accrued interest      153       120       102   
Deferred revenue      220       218       266   
Other      168       145       172   

    
  

Total Current Liabilities      1,919       1,173       1,423   
                           
Long-Term Debt, less current portion      6,558       6,357       6,023   
                           
Deferred Revenue      746       749       748   
                           
Other Liabilities      561       551       559   
                           
Stockholders’  Deficit      (33 )     (546 )     (476 ) 
    

  

     $ 9,751     $ 8,284     $ 8,277   
    

  



   

  

LEVEL 3 COMMUNICATIONS, INC. AND SUBSIDIARIES  
Consolidated Statements of Cash Flows  

(unaudited)  

(LEVEL (3) LOGO)

                          
    Three Months Ended 
    June 30,   March 31,   June 30, 
(dollars in millions)   2006   2006   2005 
  

Cash Flows from Operating Activities:                          
Net loss    $ (201 )   $ (168 )   $ (188 ) 

Income from discontinued operations      —      —    $ —  
    

  

Loss from continuing operations      (201 )     (168 )     (188 ) 
Adjustments to reconcile loss from continuing operations to net cash provided by (used 

in) operating activities:                          
Depreciation and amortization      167       190       164   
Non-cash impairment expenses      4       3       4   
Loss (Gain) on sale of property, plant and equipment, and other assets      (3 )     (1 )     (2 ) 
Loss (Gain) on extinguishment of debt, net      55       (27 )     —  
Non-cash compensation expense attributable to stock awards      21       15       9   
Deferred revenue      (7 )     (47 )     5   
Amortization of debt issuance costs      3       4       4   
Accreted interest on discount debt      11       9       6   
Accrued interest on long-term debt      34       18       20   
Changes in working capital items net of amounts acquired:                          

Receivables      (155 )     140       (113 ) 
Other current assets      (14 )     25       (13 ) 
Payables      204       (169 )     104   
Other current liabilities      13       (50 )     (1 ) 
Other      4       (5 )     (12 ) 

    
  

Net Cash Provided by (Used in) Operating Activities      136       (63 )     (13 ) 
                           
Cash Flows from Investing Activities:                          

Capital expenditures, net      (75 )     (59 )     (83 ) 
Purchase of marketable securities      (98 )     —      (648 ) 
Proceeds from sale and maturity of marketable securities      5       —      100   
Proceeds from sale of property, plant and equipment      —      2       3   
Decrease (increase) in restricted cash and securities, net      —      (12 )     2   
Investments      —      —      (10 ) 
Acquisitions      (12 )     (70 )     —  

    
  

Net Cash Used in Investing Activities      (180 )     (139 )     (636 ) 
                           
Cash Flows from Financing Activities:                          

Long-term debt borrowings, net of issuance costs      628       379       877   
Refinancing costs and payments on long-term debt, including current portion      (53 )     (51 )     (105 ) 
Equity offering      543       —      —  

    
  

Net Cash Provided by Financing Activities      1,118       328       772   
                           
Net Cash Provided by Discontinued Operations      —      —      —  
                           
Effect of Exchange Rates on Cash      4       2       (11 ) 
                           
    

  

                           
Net Change in Cash and Cash Equivalents      1,078       128       112   
                           
Cash and Cash Equivalents at Beginning of Period      580       452       336   
    

  

                           
Cash and Cash Equivalents at End of Period    $ 1,658     $ 580     $ 448   
    

  

                           
Supplemental Disclosure of Cash Flow Information:                          

Cash interest paid    $ 122     $ 119     $ 109   
Use of restricted securities to repay long-term debt    $ —    $ —    $ 13   
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Total Cash, Current Marketable Securities and Noncurrent Marketable Securities    $ 2,165     $ 992     $ 1,283   


