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UNITED STATES  
SECURITIES AND EXCHANGE COMMISSION  

WASHINGTON, DC 20549  
   

 

   

FORM 8-K  
   

CURRENT REPORT  
Pursuant to Section 13 or 15(d) of the  

Securities Exchange Act of 1934  
   

Date of Report (Date of earliest event reported): July 1, 2014  
   

Tyson Foods, Inc.  
(Exact name of registrant as specified in charter)  

 

Delaware  
(State of incorporation or organization)  

 

001-14704  
(Commission File Number)  

 

71-0225165  
(IRS Employer Identification No.)  

   

2200 Don Tyson Parkway, Springdale, AR 72762-6999  
(479) 290-4000  

(Address, including zip code, and telephone number, including area code, of  

Registrant’s principal executive offices)  
   

Not Applicable  
(Former name or former address, if changed since last report)  

   
Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of 
the following provisions:  
   

   

   

   

 

 

 

� Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 

� Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 

 Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b)) 

� Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c)) 



 

 
 

 



 
Item 1.01. Entry into a Material Definitive Agreement  
 
As previously announced, on June 8, 2014, Tyson Foods, Inc., a Delaware corporation (“ Tyson ”), submitted to The Hillshire Brands 
Company, a Maryland corporation (“ Hillshire ”), a unilaterally binding offer (the “ Offer ”) to acquire Hillshire for $63.00 per share in cash.  
The Offer was accompanied by a definitive agreement and plan of merger (the “ Merger Agreement ”) among Tyson, HMB Holdings, Inc., a 
Maryland corporation and wholly-owned subsidiary of Tyson (“ HMB Holdings ”), and Hillshire.  On July 1, 2014, following the termination 
of the merger agreement between Hillshire and Pinnacle Foods, Inc. (“ Pinnacle ”) announced on May 12, 2014 (the “ Pinnacle Merger 
Agreement ”), Hillshire accepted the Offer and executed the Merger Agreement, which is now effective.  
 

The Merger Agreement provides that, upon the terms and subject to the conditions described therein, Tyson and HMB Holdings will 
commence a tender offer (the “ Tender Offer ”) to purchase all of the issued and outstanding shares of Hillshire common stock, par value 
$0.01 per share (the “ Common Stock ”), at a purchase price of $63.00 per share in cash, without interest. Under the Merger Agreement, Tyson 
must commence the Tender Offer within ten business days after July 1, 2014. Subject to certain conditions and limitations, the Merger 
Agreement contemplates that Hillshire will grant Tyson an option to purchase from Hillshire after the successful completion of the Tender 
Offer enough additional Hillshire shares so that Tyson will own more than 90% of the outstanding shares of Common Stock, in order to 
facilitate the completion of the merger through the “short-form” procedures available under Maryland law. Following the consummation of the 
Tender Offer, and subject to the satisfaction or waiver of certain conditions set forth in the Merger Agreement, the Merger Agreement provides 
that HMB Holdings will merge with and into Hillshire (the “ Merger ”), with Hillshire surviving the Merger as a wholly-owned subsidiary of 
Tyson. As a result of the Merger, the Merger Agreement provides that any remaining outstanding shares of Common Stock not owned, directly 
or indirectly, by Tyson, HMB Holdings or Hillshire will be converted into the right to receive $63.00 per share in cash, without interest. 
Appraisal rights would not be available under Maryland law for the Tender Offer or the Merger.  
 

The Merger Agreement contains representations, warranties and covenants of the parties customary for transactions of this type.  The 
Merger Agreement provides that Tyson will pay to or on behalf of Hillshire the termination fee due to Pinnacle upon termination of the 
Pinnacle Merger Agreement, which, without Tyson’s consent, will not exceed $163,000,000 (the “ Pinnacle Termination Fee ”). The Merger 
Agreement provides that, until the consummation of the Merger, Hillshire will operate its business and the business of its subsidiaries in the 
ordinary course and will comply with certain other operating covenants, as set forth more fully in the Merger Agreement.  The Merger 
Agreement also provides that Hillshire will cease all existing, and agree not to solicit or initiate, discussions with third parties regarding other 
proposals to acquire Hillshire.  However, the Merger Agreement contemplates that Hillshire may, subject to the terms and conditions set forth 
in the Merger Agreement, furnish information to, and engage in discussions and negotiations with, a third party that makes an unsolicited 
acquisition proposal.  The Merger Agreement provides that, under certain circumstances and upon compliance with certain notice and other 
specified conditions set forth in the Merger Agreement, Hillshire may terminate the Merger Agreement to accept a superior proposal.  The 
Merger Agreement contains certain termination rights for both Tyson and Hillshire and further provides that, upon termination of the Merger 
Agreement under certain circumstances, including if Hillshire terminates the Merger Agreement to accept a superior proposal, Hillshire may be 
required to pay Tyson a termination fee of $261,340,000 and reimburse Tyson for the Pinnacle Termination Fee.   
 

Under the Merger Agreement, the obligation of Tyson and HMB Holdings to consummate the Tender Offer is subject to the condition 
that two-thirds of the outstanding shares of Common Stock shall have been validly tendered prior to the expiration of the Tender Offer and not 
withdrawn. The Merger Agreement also provides that consummation of the Tender Offer is also subject to the satisfaction of other customary 
conditions, including the expiration of the applicable waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as 
amended.  
 

The foregoing is a general description of the Tender Offer, the Merger and the Merger Agreement; it does not purport to be complete 
and is qualified in its entirety by reference to the Merger Agreement, which is attached as Exhibit 2.1 to this Current Report on Form 8-K and 
incorporated in this report by reference.  
   
 

 

 

 

 
 

 



 
The Merger Agreement is attached as an exhibit to this Current Report on Form 8-K to provide investors and Hillshire stockholders 

with information regarding the terms of the Merger Agreement and is not intended to modify or supplement any factual disclosures about 
Tyson, Hillshire or their respective affiliates.  The representations, warranties and covenants contained in the Merger Agreement are made only 
for the purposes of the Merger Agreement, are made as of specific dates, are made solely for the benefit of the parties to the Merger Agreement 
and may not be intended to be statements of fact, but rather, as a method of allocating risk and governing the contractual rights and 
relationships among the parties to the Merger Agreement.  In addition, such representations, warranties and covenants may be qualified by 
certain disclosures not reflected in the text of the Merger Agreement and may apply standards of materiality and other qualifications and 
limitations in a way that is different from what may be viewed as material by Tyson’s or Hillshire’s stockholders.  In reviewing the 
representations, warranties and covenants contained in the Merger Agreement or any descriptions thereof in this summary, it is important to 
bear in mind that such representations, warranties and covenants or any descriptions were not intended by the parties to the Merger Agreement 
to be characterizations of the actual state of facts or conditions of Tyson or Hillshire or any of their respective subsidiaries or 
affiliates.  Moreover, information concerning the subject matter of the representations and warranties may change after the date of the Offer, 
which subsequent information may or may not be fully reflected in public disclosures.  For the foregoing reasons, the representations, 
warranties and covenants or any descriptions of those provisions should not be read alone and should instead be read in conjunction with the 
other information contained in the reports, statements and filings that Tyson and Hillshire publicly file with the SEC.  

 
A copy of the joint press release issued by Tyson and Hillshire announcing the effectiveness of the Merger Agreement is attached 

hereto as Exhibit 99.1 and incorporated herein by reference.  
 
ADDITIONAL INFORMATION AND WHERE TO FIND IT  
 
The Tender Offer has not yet commenced. Accordingly, this communication is for informational purposes only and does not constitute an offer 
to purchase or a solicitation of an offer to sell any shares of the common stock of Hillshire or any other securities. On the commencement date 
of any Tender Offer, a tender offer statement on Schedule TO, including an offer to purchase, a letter of transmittal and related materials, will 
be filed with the United States Securities and Exchange Commission (the “ SEC ”) by Tyson and HMB Holdings, and a 
solicitation/recommendation statement on Schedule 14D-9 will be filed with the SEC by Hillshire. The offer to purchase shares of Hillshire 
common stock will only be made pursuant to the offer to purchase, letter of transmittal and related materials filed with the SEC by Tyson as 
part of its Schedule TO. Investors and security holders are urged to read both the tender offer statement and the solicitation/recommendation 
statement regarding the Tender Offer, as they may be amended from time to time, when they become available, because they will contain 
important information about the Tender Offer, including its terms and conditions, and should be read carefully before any decision is made 
with respect to the Tender Offer. Investors and security holders may obtain free copies of these statements (when available) and other materials 
filed with the SEC at the website maintained by the SEC at www.sec.gov, or by directing requests for such materials to the information agent 
for the Tender Offer, which will be named in the tender offer statement.  
 

      
 
 

 

 

 

 
 

 



 
Item 9.01. Financial Statements and Exhibits.  
 

(d) Exhibits.  
 
 
Exhibit No.     Description  
 

 

 
* Schedules have been omitted from this filing pursuant to Item 601(b)(2) of Regulation S-K. Tyson agrees to furnish supplementally a copy of 
any omitted schedule to the SEC upon its request.  
 

 

 

 

 
 

 

2.1  Agreement and Plan of Merger, dated as of July 1, 2014, among Tyson Foods, Inc., HMB Holdings, Inc. and The Hillshire 
Brands Company*  

99.1  Joint press release dated July 1, 2014 



 
SIGNATURE  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its 

behalf by the undersigned hereunto duly authorized.  

TYSON FOODS, INC.  

Date: July 2, 2014  
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/s/ Dennis Leatherby  

Name:  
  

Dennis Leatherby  

Title:  
  

Executive Vice President and Chief Financial 
Officer  
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AGREEMENT AND PLAN OF MERGER  

This AGREEMENT AND PLAN OF MERGER, dated as of July 1, 2014 (this “ Agreement ”), is made and entered into 
by and among Tyson Foods, Inc., a Delaware corporation (“ Parent ”), The Hillshire Brands Company, a Maryland corporation 
(the “ Company ”), and HMB Holdings, Inc., a Maryland corporation and a direct, wholly owned Subsidiary of Parent (“ Merger 
Sub ”). Parent, Merger Sub and the Company are referred to individually as a “ Party ” and collectively as the “ Parties .”  

W I T N E S S E T H:  

WHEREAS, prior to entering into this Agreement, the Pinnacle Merger Agreement (as defined herein) was terminated in 
accordance with its terms;  

WHEREAS, the Parties intend that, on the terms and subject to the conditions set forth in this Agreement, Merger Sub 
shall commence a tender offer (as it may be amended from time to time in accordance with the terms of this Agreement, the “ 
Offer ”) to purchase all of the Company’s issued and outstanding shares (the “ Shares ” and each a “ Share ”) of common stock, 
par value $0.01 per share (the “ Company Common Stock ”), at a price per Share of $63.00, net to the seller thereof in cash, 
without interest (such amount, or any other amount per Share paid pursuant to the Offer and in accordance with this Agreement, 
the “ Offer Price ”);  

WHEREAS, the Parties intend that, on the terms and subject to the conditions set forth in this Agreement, following the 
acquisition of Shares pursuant to the Offer, Merger Sub shall merge with and into the Company (the “ Merger ” and together with 
the Offer and the Top-Up Option (as defined herein), if applicable, the “ Transactions ”), with the Company surviving the Merger, 
and each Share, other than Shares directly or indirectly owned by Parent, the Company or Merger Sub, will be converted into the 
right to receive the Merger Consideration (as defined herein);  

WHEREAS, the board of directors of the Company (the “ Company Board ”) has (i) determined that the Offer, the Merger 
and the other transactions contemplated hereby are advisable, fair to and in the best interests of the Company and its stockholders, 
(ii) approved entering into this Agreement and the other transactions contemplated hereby and (iii) subject to Section 6.2 and 
Section 6.3, resolved to recommend acceptance of the Offer, and, if required by applicable Law, approval of the Merger by the 
Company’s stockholders;  

WHEREAS, the board of directors of Parent (the “ Parent Board ”) has approved this Agreement and the transactions 
contemplated hereby, including the Offer and the Merger, and Parent, in its capacity as the sole stockholder of Merger Sub, has 
approved this Agreement, the Offer and the Merger;  

WHEREAS, the board of directors of Merger Sub (the “ Merger Sub Board ”) has approved this Agreement and the 
transactions contemplated hereby, including the Offer and the Merger; and  

 
 



 
 

WHEREAS, Parent, the Company and Merger Sub desire to make certain representations, warranties, covenants and 
agreements specified herein in connection with this Agreement.  

NOW, THEREFORE, in consideration of the foregoing and the representations, warranties, covenants and agreements 
contained herein, and intending to be legally bound hereby, the Parties agree as follows:  

ARTICLE I  

THE OFFER  

Section 1.1     The Offer .  

(a)    Provided that this Agreement shall not have been terminated in accordance with Section 8.1, Merger 
Sub shall (and Parent shall cause Merger Sub to) commence (within the meaning of Rule 14d-2 under the under the Securities 
Exchange Act of 1934, as amended (the “ Exchange Act ”)) the Offer as promptly as practicable following the date of this 
Agreement, and in any event within ten (10) Business Days following the date of this Agreement (or such other date as the Parties 
may agree in writing).  

(b)    The obligations of Merger Sub to, and of Parent to cause Merger Sub to, accept for payment and pay 
for any Shares validly tendered and not validly withdrawn pursuant to the Offer shall be subject to the satisfaction or waiver (to 
the extent permitted by applicable Laws) of only those conditions set forth in Annex A , as such conditions may be modified in 
accordance with this Agreement (the “ Offer Conditions ”), and no other conditions.  

(c)    Parent and Merger Sub expressly reserve the right (in their sole discretion) to (x) waive, in whole or 
in part, any Offer Condition (to the extent permitted by applicable Law), or (y) to increase the amount of cash constituting the 
Offer Price or to make any other changes in the terms and conditions of the Offer consistent with the terms of this Agreement; 
provided, however, without the prior written consent of the Company, neither Parent nor Merger Sub shall (i) reduce the number 
of Shares sought to be purchased in the Offer, (ii) reduce the Offer Price or change the form of consideration payable in the Offer, 
(iii) change, modify or waive the Minimum Condition, (iv) add to the Offer Conditions or modify or change any Offer Condition 
in any manner adverse to holders of Shares or that makes the Offer Conditions more difficult to satisfy, (v) except as otherwise 
provided in this Section 1.1, extend the Expiration Time (as defined below) of the Offer, or (vi) otherwise amend, modify or 
supplement any of the other terms of the Offer in any manner adverse to the holders of Shares. Merger Sub shall not terminate the 
Offer prior to any scheduled Expiration Time without the prior written consent of the Company, except if this Agreement is 
terminated in accordance with Section 8.1. If this Agreement is terminated pursuant to Section 8.1, Merger Sub shall, and Parent 
shall cause Merger Sub to, promptly (and in any event within 24 hours following such termination) terminate the Offer and not 
acquire any Shares pursuant thereto. If the Offer is terminated by Merger Sub, or if this Agreement is terminated in accordance 
with Section 8.1 prior to the acceptance for payment and payment for Shares in the Offer, Merger Sub shall promptly return, and 
shall cause any depositary acting on behalf of Merger Sub to return, in accordance with applicable Law, all tendered Shares to the 
registered holders thereof.  
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(d)    The initial expiration date and time of the Offer shall be midnight, New York time, on the date that 
is twenty (20) Business Days (for the purposes of this Section 1.1(d) and Section 1.1(e), Business Days shall be calculated in 
accordance with Rule 14d-1(g)(3) under the Exchange Act) from (and including the day of) the commencement of the Offer (such 
initial expiration date and time, and any expiration date and time established pursuant to an extension of the Offer in accordance 
with this Agreement, an “ Expiration Time ”).  

(e)    If, as a result of the Company’s failure to provide information required under Section 6.9(d) with 
respect to the Pro Forma Financial Statements, the initial scheduled Expiration Time is less than fifteen (15) Business Days from 
(but excluding the day of) the date on which the information required by Section 6.9(d) has been provided by the Company, and if 
this Agreement shall not have terminated in accordance with Section 8.1, then Merger Sub may extend the Offer once until a time 
that is not later than midnight, New York time, on the date that is fifteen (15) Business Days from (but excluding the day of) the 
date on which the information required by Section 6.9(d) has been provided by the Company. In addition, if at any then-scheduled 
Expiration Time, any of the Offer Conditions is not satisfied or waived (to the extent permitted by applicable Law) by Merger 
Sub, and if this Agreement shall not have terminated in accordance with Section 8.1, Merger Sub shall, and Parent shall cause 
Merger Sub to, extend the Offer from time to time for periods of up to five (5) Business Days per extension (or such longer period 
as the Parties may agree) until the date on which all of the Offer Conditions are satisfied or so waived and the Offer is 
consummated; provided , however , that if the sole then-unsatisfied condition is the Minimum Condition, Merger Sub shall extend 
the Offer from time to time for up to a total of an additional ten (10) Business Days and, if following such extension or extensions 
the Minimum Tender Condition remains the sole then-unsatisfied condition, Merger Sub shall extend the Offer if and only if the 
Company shall have requested in writing that Merger Sub so extend the Offer. In addition, Merger Sub shall, and Parent shall 
cause Merger Sub to, extend the Expiration Time for the minimum period required by the applicable rules, regulations, 
interpretations or positions of the SEC (or its staff), or rules of any securities exchange, in each case, as applicable to the Offer. 
Notwithstanding any provision in this Agreement to the contrary, in no event shall Merger Sub be required to extend the Offer 
beyond the Outside Date. In addition, Merger Sub may (and Parent shall cause Merger Sub to, if requested by the Company), 
following the Acceptance Time, make available one or more “subsequent offering periods” in accordance with Rule 14d-11 under 
the Exchange Act (each a “ Subsequent Offering Period ”); provided , however , that Merger Sub shall not make available such a 
Subsequent Offering Period in the event that, prior to the commencement of any such Subsequent Offering Period, Parent and 
Merger Sub directly or indirectly own more than ninety percent (90%) of the outstanding Shares.  

(f)    Subject to the satisfaction of the Offer Conditions as of the Expiration Time, Merger Sub shall, and 
Parent shall cause Merger Sub to, consummate the Offer in accordance with its terms and accept for payment and pay for (subject 
to any withholding of tax pursuant to Section 3.4(h)) all Shares validly tendered and not validly withdrawn pursuant to the Offer 
as promptly as practicable (and in any event within three (3) Business Days) after the Expiration Time and in accordance with 
applicable Law (the “ Offer Closing ” and the time and date on which Merger Sub accepts such Shares for payment, the “ 
Acceptance Time ”). Parent shall provide or cause to be provided to Merger Sub on a timely basis the funds necessary to pay for 
any Shares that Merger Sub becomes obligated to accept for payment, and pay for, pursuant to the Offer and shall cause Merger 
Sub to fulfill all of Merger Sub’s obligations under this Agreement.  
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(g)    As promptly as practicable on the date of commencement of the Offer, Parent and Merger Sub shall 
(i) file a tender offer statement on Schedule TO (together with all amendments, supplements and exhibits thereto, the “ Schedule 
TO ”) with the SEC with respect to the Offer, which shall contain or include as exhibits an offer to purchase (the “ Offer to 
Purchase ”) and forms of the related letter of transmittal and form of summary advertisement (the Schedule TO and the Offer to 
Purchase, together with all amendments, supplements and exhibits thereto, the “ Offer Documents ”) and (ii) cause the Offer 
Documents (in each case as and to the extent required by the Exchange Act), along with the notice of the Merger (the “ Maryland 
Notice ”) required by Section 3-106(d)(1) of the Maryland General Corporation Law (the “ MGCL ”), to be disseminated to the 
Company’s stockholders of record. The Company shall promptly furnish Parent and Merger Sub all information concerning the 
Company and the Company Subsidiaries as shall be required by the Exchange Act to be set forth in the Offer Documents. Each of 
Parent, Merger Sub and the Company agrees to correct promptly any information provided by it for use in the Offer Documents or 
the Maryland Notice if and to the extent that such information becomes false or misleading in any material respect or as otherwise 
required by Law, and Merger Sub further agrees to take all steps necessary to cause the Offer Documents as so corrected to be 
filed with the SEC and to be disseminated to the Company’s stockholders, in each case as soon as reasonably practicable and as 
and to the extent required by applicable U.S. federal securities Laws. The Company and its counsel shall be given reasonable 
opportunity to review and comment on the Offer Documents (including any amendments thereto) prior to the filing thereof with 
the SEC. Parent and Merger Sub shall provide to the Company and its counsel (i) any comments or communications, whether 
written or oral, that Parent or Merger Sub (or their counsel) may receive from the SEC or its staff with respect to the Offer 
Documents promptly after the receipt of such comments or communications and (ii) a reasonable opportunity to participate in the 
response to such comments or communications and to provide comments on such response.  

Section 1.2     Company Actions .  

(a)    On the date the initial Offer Documents are filed with the SEC, the Company shall file with the SEC 
a Tender Offer Solicitation/Recommendation Statement on Schedule 14D-9 (together with any amendments or supplements 
thereto, the “ Schedule 14D-9 ”) which shall, subject to subject to Section 6.3(b), include the Company Recommendation, and 
shall cause the Schedule 14D-9 (as and to the extent required by the Exchange Act) to be disseminated to the Company’s 
stockholders. Parent and Merger Sub shall promptly furnish the Company all information concerning Parent and the subsidiaries 
of Parent (the “ Parent Subsidiaries ”) as shall be required by the Exchange Act to be set forth in the Schedule 14D-9. Each of 
Parent, Merger Sub and the Company agrees to correct promptly any information provided by it for use in the Schedule 14D-9 if 
and to the extent that such information becomes false or misleading in any material respect or as otherwise required by Law, and 
the Company further agrees to take all steps necessary to cause the Schedule 14D-9 as so corrected to be filed with the SEC and to 
be disseminated to the Company’s stockholders, in each case as soon as reasonably practicable and as and to the extent required 
by applicable U.S. federal securities Laws. Unless the Company Board has effected an Adverse Recommendation Change or in 
connection therewith, Parent and its counsel shall be given reasonable opportunity to review and comment on the Schedule 14D-9 
(including any amendment thereto) prior to the filing thereof with the SEC. The Company shall provide Parent and its counsel (i) 
any comments or communications, whether written or oral, that the Company or its counsel may receive from the SEC or its staff 
with respect to the Schedule 14D-9 promptly after receipt of such comments or communications and (ii) unless the Company 
Board has effected an Adverse Recommendation Change or in connection therewith, a reasonable opportunity to participate in the 
response to such comments or communications and to provide comments on such response. The  
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Company hereby consents to the inclusion in the Offer Documents of the Company Recommendation contained in the Schedule 
14D-9.  

(b)    In connection with the Offer, the Company shall promptly furnish or cause to be furnished to Parent 
and Merger Sub mailing labels containing the names and addresses of the record holders of Shares as of the most recent 
practicable date, together with copies of all lists of stockholders, security position listings, and computer files in the Company’s 
possession or control regarding the Beneficial Owners of Shares, and shall furnish or cause to be furnished to Parent and Merger 
Sub such additional available stockholder information (including periodic updated lists of stockholders, security position listings 
and computer files) as Parent or Merger Sub may reasonably request for the purpose of communicating the Offer to record and 
Beneficial Owners of Shares. Subject to the requirements of applicable Law, and except for such steps as are necessary to 
disseminate the Offer Documents and any other documents necessary to consummate the Transactions, Parent and Merger Sub 
shall keep confidential and not disclose the information contained in any such labels, lists, listings and files, and shall use such 
information only in connection with the Offer and the Merger and, if this Agreement shall be terminated, shall deliver to the 
Company or destroy all copies of such information then in their possession or control. In addition, in connection with the Offer, 
the Company shall cooperate with Parent and Merger Sub to disseminate the Offer Documents to holders of Shares held in or 
subject to any Company Benefit Plan and, to the extent provided for in such Company Benefit Plan, to permit such holders of 
Shares to tender their Shares in the Offer.  

Section 1.3     Directors .  

(a)    Effective upon the payment for all Shares accepted following the Acceptance Time, and at all times 
thereafter, Parent shall be entitled to designate such number of directors, rounded up to the next whole number, on the Company 
Board as is equal to the product of (i) the total number of directors on the Company Board (determined after giving effect to the 
directors elected pursuant to this sentence) multiplied by (ii) the quotient obtained by dividing the aggregate number of Shares 
Beneficially Owned by Parent and Merger Sub or their respective Affiliates at such time by the total number of Shares then 
outstanding, and the Company shall promptly take all actions reasonably necessary to cause Parent’s designees to be so elected, 
including, if necessary, by increasing the size of the Company Board and/or obtaining the resignations of one or more existing 
directors. Effective upon the payment for all Shares accepted following the Acceptance Time, and at all times thereafter, the 
Company shall, upon request of Parent, also cause individuals designated by Parent to constitute at least the same percentage 
(rounded up to the next whole number) as is on the Company Board of (i) each committee of the Company Board, (ii) each board 
of directors (or similar governing body) of each Company Subsidiary and (iii) each committee (or similar body) of each such 
board of directors.  
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(b)    The Company’s obligations to cause the election or appointment of Parent’s designees to the 
Company Board shall be subject to Section 14(f) of the Exchange Act and Rule 14f-1 thereunder. The Company shall promptly 
take all actions required pursuant to Section 14(f) of the Exchange Act and Rule 14f-1 in order to fulfill its obligations under this 
Section 1.3, including mailing to stockholders together with the Schedule 14D-9 the information required under Section 14(f) and 
Rule 14f-1 as is necessary to enable Parent’s designees to be elected or appointed to the Company Board. Parent shall supply to 
the Company in writing any information with respect to itself and its officers, directors and Affiliates to the extent required for the 
Company to comply with Section 14(f) of the Exchange Act and Rule 14f-1 and Parent shall be solely responsible for any such 
information. The provisions of Section 1.3(a) and Section 1.3(b) are in addition to and shall not limit any rights that any of Parent, 
Merger Sub or any of their respective Affiliates may have as a record holder or Beneficial Owner of Shares or a matter of 
applicable Law with respect to the election of directors or otherwise.  

(c)    Following the election or appointment of Parent’s designees pursuant to Section 1.3(a) and until the 
Effective Time, any amendment or termination of this Agreement by the Company, any extension by the Company of the time for 
the performance of any of the obligations or other acts of Parent or Merger Sub or waiver of any of the Company’s rights 
hereunder shall require the concurrence of a majority of the directors of the Company in office prior to appointment of Parent’s 
designees.  

Section 1.4     The Top-Up Option .  

(a)    The Company hereby grants to Merger Sub an irrevocable option (the “ Top-Up Option ”), 
exercisable only upon the terms and conditions hereof, to purchase that number of Shares (the “ Top-Up Shares ”) equal to the 
lowest number of Shares that, when added to the number of Shares Beneficially Owned by Parent, Merger Sub and any other 
Affiliates of Parent collectively at the time of exercise (after giving effect to the Offer Closing), would constitute one Share more 
than ninety percent (90%) of the total Shares then outstanding (calculated on a fully diluted basis and after giving effect to the 
issuance of the Top-Up Shares), at a price per Top-Up Share equal to the Offer Price; provided , however , that (x) in no event 
shall the Top-Up Option be exercisable for a number of Shares in excess of the Company’s then authorized but unissued Shares 
(giving effect to Shares reserved for issuance under the Company Benefit Plans and pursuant to the exercise of any other securities 
convertible into or exchangeable into Shares, if any, as if such Shares were outstanding); and (y) the Top-Up Option will not be 
exercisable unless immediately after the issuance of the Top-Up Shares the number of Shares owned by Parent, Merger Sub and 
any other Affiliates of Parent (after giving effect to the Offer Closing) will constitute one Share more than ninety percent (90%) of 
the Shares that will then be outstanding (calculated on a fully diluted basis).  

(b)    If there shall have not been validly tendered and not validly withdrawn that number of Shares which, 
when added to the number of Shares Beneficially Owned by Parent, Merger Sub and any other Affiliates of Parent, would 
constitute at least ninety percent (90%) of the total Shares outstanding at the Acceptance Time (calculated on a fully diluted basis), 
Merger Sub shall be deemed to have exercised the Top-Up Option and on such date shall give the Company prior written notice 
specifying the number of Shares directly or indirectly owned by Parent, Merger Sub and any other Affiliates of Parent at the time 
of such notice (after giving effect to the Offer Closing). The Company shall, as soon as practicable following receipt of such 
notice (and in any event no later than the Offer Closing), deliver written notice to Merger Sub specifying, based on the 
information provided by Merger Sub in its notice, the number of Top-Up Shares. At the closing of the purchase of the Top-Up 
Shares (the “ Top-Up Closing ”), which shall take place at the location of the Closing specified in Section 2.2, and  
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shall take place simultaneously with the Offer Closing, (i) Parent or Merger Sub shall pay to the Company the aggregate purchase 
price required to be paid for the Top-Up Shares, at the election of Parent and Merger Sub, in cash or by delivery of a promissory 
note having full recourse to Parent (which shall bear simple interest at a rate of 5% per annum and shall mature six (6) months 
following the date of execution and delivery, may be prepaid, in whole or in part, at any time without premium or penalty, shall 
automatically terminate (without repayment) upon occurrence of the Effective Time and shall have no other material terms) and 
(ii) the Company shall cause to be issued to Parent or Merger Sub a certificate representing the Top-Up Shares, which certificate 
may include any legends required by applicable securities Laws.  

(c)    Parent and Merger Sub acknowledge that the Top-Up Shares will not be registered under the 
Securities Act and will be issued in reliance upon an exemption thereunder for transactions not involving a public offering. Parent 
and Merger Sub agree that the Top-Up Option and the Top-Up Shares to be acquired upon exercise of the Top-Up Option are 
being and will be acquired by Parent or Merger Sub for its own account, for the purpose of investment and not with a view to, or 
for resale in connection with, any distribution thereof (within the meaning of the Securities Act).  

Section 1.5     Short-Form Merger . If, after the consummation of the Offer and any exercise of the Top-Up 
Option, the number of Shares Beneficially Owned by Parent, Merger Sub and any other Affiliates of Parent collectively represent 
at least ninety percent (90%) of the then-outstanding Shares, Parent shall cause Merger Sub, and the Company shall execute and 
deliver such documents and instruments and take such other actions as Parent or Merger Sub may reasonably request, to complete 
the Merger as promptly as reasonably practicable without a meeting of the stockholders of the Company as permitted by MGCL 
Section 3-106 and otherwise as provided in Article II below. If the Effective Time has not occurred prior to October 1, 2014, then 
the Merger shall, at the option of the Company Board, be governed by Section 3-106.1 of the MGCL and effected on or after 
October 1, 2014 in accordance therewith. If the Merger is governed by Section 3-106.1 of the MGCL, Section 1.4 of this 
Agreement shall cease to be in effect and references in this Agreement to Section 3-106 of the MGCL or ninety percent (90%) of 
the then-outstanding Shares shall be deemed, respectively, to reference Section 3-106.1 of the MGCL (with any necessary or 
appropriate changes to the enumeration or lettering of subsections thereof) and two-thirds of the then-outstanding Shares, as 
necessary or appropriate.  
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ARTICLE II  

THE MERGER  

Section 2.1     The Merger . Upon the terms and subject to the conditions set forth in this Agreement, and in 
accordance with the MGCL, at the Effective Time, Merger Sub shall be merged with and into the Company, whereupon the 
separate existence of Merger Sub will cease and the Company shall continue as the surviving corporation (the “ Surviving 
Corporation ”). As a result of the Merger, the Surviving Corporation shall become a wholly owned Subsidiary of Parent.  

Section 2.2     Closing . The closing of the Merger (the “ Closing ”) shall take place at the offices of Skadden, 
Arps, Slate, Meagher & Flom LLP, 155 N. Wacker Drive, Chicago, Illinois 60606, at 9:00 a.m. local time, on the third Business 
Day following the satisfaction or, to the extent permitted by applicable Law, waiver of the conditions set forth in Article VII 
(other than those conditions that by their nature can only be satisfied on the Closing Date, but subject to the satisfaction of such 
conditions or valid waiver by the Party entitled to waive such conditions), unless another date, time or place is agreed to in writing 
by Parent and the Company; provided, that the Closing shall in any event not occur earlier than thirty (30) days following the date 
of dissemination of the Maryland Notice as set forth in Section 1.1(g). The date and time on which the Closing occurs is referred 
to herein as the “ Closing Date .”  

Section 2.3     Effective Time . Subject to the provisions of this Agreement, as soon as practicable on the Closing 
Date, the Company shall file with the State Department of Assessments and Taxation of the State of Maryland (the “ SDAT ”) 
articles of merger relating to the Merger (the “ Articles of Merger ”), executed and acknowledged in accordance with the relevant 
provisions of the MGCL. The Merger shall become effective at the time that the Articles of Merger are duly accepted for record 
by the SDAT, or at such later time as Parent and the Company shall agree and specify in the Articles of Merger (the time the 
Merger becomes effective, the “ Effective Time ”).  

Section 2.4     Effects of the Merger . At and after the Effective Time, the Merger shall have the effects set forth in 
this Agreement and the applicable provisions of the MGCL. Without limiting the generality of the foregoing, at the Effective 
Time, the Surviving Corporation shall possess all the rights, powers, privileges and franchises and be subject to all of the 
obligations, liabilities and duties of the Company and Merger Sub, all as provided under the MGCL.  

Section 2.5     Charter .  

(a)    At the Effective Time, the Articles of Merger will provide that the charter of the Company shall be 
the charter of the Surviving Corporation until further amended in accordance with the provisions thereof and applicable Law 
(subject to Section 6.8).  

Section 2.6     Directors and Officers of the Surviving Corporation .  

(a)    The Articles of Merger will provide that the directors of Merger Sub immediately prior to the 
Effective Time shall, from and after the Effective Time, be the directors of the Surviving Corporation, until the earlier of their 
death, resignation or removal or until their respective successors are duly elected and qualified, as the case may be.  
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(b)    The officers of the Company immediately prior to the Effective Time shall, from and after the 
Effective Time, be the officers of the Surviving Corporation, until the earlier of their death, resignation or removal or until their 
respective successors are duly elected and qualified, as the case may be.  

ARTICLE III  

EFFECT OF THE MERGER; EXCHANGE OF CERTIFICATES  

Section 3.1     Effect on Stock of the Company and Merger Sub . At the Effective Time, by virtue of the Merger 
and without any action on the part of any holder of any Securities of the Company or Merger Sub:  

(a)    Subject to Section 3.1(b), Shares that are owned, directly or indirectly, by Parent, the Company or 
Merger Sub (including as a result of the exercise of the Top-Up Option by Merger Sub, if applicable) immediately prior to the 
Effective Time shall be automatically cancelled and shall cease to exist and no consideration shall be delivered in exchange 
therefor.  

(b)    Each Share held by any Company Subsidiary immediately prior to the Effective Time shall be 
converted into such number of shares of stock of the Surviving Corporation such that each such Company Subsidiary owns the 
same percentage of the outstanding capital stock of the Surviving Corporation immediately following the Effective Time as such 
Company Subsidiary owned in the Company immediately prior to the Effective Time.  

(c)    Each Share issued and outstanding immediately prior to the Effective Time (other than (i) Shares to 
be cancelled in accordance with Section 3.1(a) and (ii) Shares described in Section 3.1(b)) shall at the Effective Time 
automatically be converted into the right to receive, in cash and without interest, an amount equal to the Offer Price (the “ Merger 
Consideration ”).  

(d)    As of the Effective Time, all Shares converted into the right to receive the Merger Consideration 
pursuant to this Section 3.1 shall automatically be cancelled and shall cease to exist, and each holder of (1) a certificate that 
immediately prior to the Effective Time represented any such Shares (a “ Certificate ”) or (2) Shares held in book entry form (“ 
Book-Entry Shares ”) shall cease to have any rights with respect thereto, except the right to receive (A) the Merger Consideration, 
(B) any dividends pursuant to Section 6.15 and (C) any other amounts expressly provided herein, without interest, subject to 
compliance with the procedures set forth in Section 3.4.  

(e)    Each share of stock of Merger Sub issued and outstanding immediately prior to the Effective Time 
shall be converted into and become one validly issued, fully paid and nonassessable share of common stock, par value $0.01 per 
share, of the Surviving Corporation.  
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Section 3.2     Certain Adjustments . Notwithstanding anything in this Agreement to the contrary, if, from the date 
of this Agreement until the earlier of (i) the Effective Time or (ii) any termination of this Agreement in accordance with Article 
VIII, the outstanding Shares shall have been changed into a different number of Shares or a different class by reason of any 
reclassification, stock split (including a reverse stock split), recapitalization, split-up, combination, exchange of shares, 
readjustment, or other similar transaction, or a stock dividend thereon shall be declared with a record date within said period, then 
the Offer Price, the Merger Consideration and any other similarly dependent items, as the case may be, shall be appropriately 
adjusted to provide the holders of Company Common Stock (including Company Stock Options exercisable for Company 
Common Stock and Company RSUs) the same economic effect as contemplated by this Agreement prior to such event. Nothing in 
this Section 3.2 shall be construed to permit the Company to take any action that is otherwise prohibited or restricted by any other 
provision of this Agreement.  

Section 3.3     No Dissenters’  or Appraisal Rights . No dissenters’ or appraisal rights (or rights of an objecting 
stockholder (under Section 3-201 et seq. of the MGCL or otherwise) shall be available with respect to the Merger or the other 
transactions contemplated hereby.  

Section 3.4     Exchange of Company Common Stock .  

(a)    Prior to the Effective Time, Parent shall enter into a customary exchange agreement with a 
nationally recognized financial institution designated by Parent and reasonably acceptable to the Company (the “ Paying Agent ” ). 
Prior to the Effective Time, Parent shall provide or shall cause to be provided to the Paying Agent cash in an aggregate amount 
necessary to pay the Merger Consideration (such cash provided to the Paying Agent is hereinafter referred to as the “ Exchange 
Fund ”). The Paying Agent shall deliver the Merger Consideration to be issued pursuant to Section 3.1 out of the Exchange Fund. 
Except as provided in Section 3.4(g), the Exchange Fund shall not be used for any other purpose.  

(b)     Exchange Procedures .  

(i)     Certificates . Parent shall instruct the Paying Agent to mail, as soon as reasonably 
practicable after the Effective Time, to each holder of record of a Certificate whose Shares were converted into the right to 
receive the Merger Consideration pursuant to Section 3.1, (i) a letter of transmittal (which shall specify that delivery shall 
be effected, and risk of loss and title to the Certificates shall pass, only upon delivery of the Certificates to the Paying 
Agent and shall be in customary form and have such other provisions as Parent may reasonably specify) and (ii) 
instructions for use in effecting the surrender of the Certificates in exchange for the Merger Consideration. Upon 
surrender of a Certificate for cancellation to the Paying Agent or to such other agent or agents as may be appointed by 
Parent, together with such letter of transmittal, duly executed, and such other documents as may reasonably be required by 
the Paying Agent, the holder of such Certificate shall be entitled to receive in exchange therefor, and Parent shall cause 
the Paying Agent to pay and deliver in exchange thereof as promptly as practicable, cash in an amount equal to the 
Merger Consideration multiplied by the number of shares of Company Common Stock previously represented by such 
Certificate, and the Certificate so surrendered shall forthwith be cancelled. In the event of a transfer of ownership of 
Company Common Stock that is not registered in the transfer records of the Company, payment may be made to a Person 
other than the Person in whose name the Certificate so surrendered is registered, if such Certificate shall be properly 
endorsed or otherwise be in proper form for transfer and the Person requesting such payment shall pay any transfer or 
other Taxes required by reason of the  
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payment to a Person other than the registered holder of such Certificate or establish to the satisfaction of Parent that such 
Tax has been paid or is not applicable. No interest shall be paid or accrue on any cash payable upon surrender of any 
Certificate.  

(ii)     Book-Entry Shares . Notwithstanding anything to the contrary contained in this Agreement, 
any holder of Book-Entry Shares shall not be required to deliver a Certificate or an executed letter of transmittal to the 
Paying Agent to receive the Merger Consideration that such holder is entitled to receive pursuant to this Article III. In lieu 
thereof, each holder of record of one or more Book-Entry Shares whose Shares were converted into the right to receive the 
Merger Consideration pursuant to Section 3.1 shall automatically upon the Effective Time (or, at any later time at which 
such Book-Entry Shares shall be so converted) be entitled to receive, and Parent shall cause the Paying Agent to pay and 
deliver as promptly as practicable after the Effective Time, cash in an amount equal to the Merger Consideration 
multiplied by the number of shares of Company Common Stock previously represented by such Book-Entry Shares, and 
the Book-Entry Shares of such holder shall forthwith be cancelled. No interest shall be paid or accrue on any cash payable 
upon conversion of any Book-Entry Shares.  

(c)    The Merger Consideration issued and paid in accordance with the terms of this Article III upon the 
surrender of the Certificates (or, immediately, in the case of the Book-Entry Shares) shall be deemed to have been issued and paid 
in full satisfaction of all rights pertaining to such shares of Company Common Stock (other than the right to receive any dividends 
pursuant to Section 6.15). After the Effective Time, there shall be no further registration of transfers on the stock transfer books of 
the Surviving Corporation of Shares that were outstanding immediately prior to the Effective Time. If, after the Effective Time, 
any Certificates formerly representing Shares are presented to the Surviving Corporation or the Paying Agent for any reason, they 
shall be cancelled and exchanged as provided in this Article III.  

(d)    Any portion of the Exchange Fund that remains undistributed to the former holders of Company 
Common Stock for six (6) months after the Effective Time shall be delivered to the Surviving Corporation, upon demand, and any 
former holder of Company Common Stock who has not theretofore complied with this Article III shall thereafter look only to 
Parent and the Surviving Corporation for payment of its claim for the Merger Consideration.  

(e)    None of Parent, Merger Sub, the Company, the Surviving Corporation or the Paying Agent shall be 
liable to any Person in respect of any cash from the Exchange Fund delivered to a public official pursuant to any applicable 
abandoned property, escheat or similar Law. Any Merger Consideration remaining unclaimed by former holders of Company 
Common Stock immediately prior to such time as such amounts would otherwise escheat to or become property of any 
Governmental Entity shall, to the fullest extent permitted by applicable Law, become the property of the Surviving Corporation 
free and clear of any claims or interest of any Person previously entitled thereto.  
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(f)    In the event any Certificate shall have been lost, stolen or destroyed, upon the making of an affidavit, 
in form and substance reasonably acceptable to Parent, of that fact by the Person claiming such Certificate to be lost, stolen or 
destroyed and, if required by Parent or the Paying Agent, the posting by such Person of a bond in reasonable amount as Parent or 
the Paying Agent may direct, as indemnity against any claim that may be made against it or the Surviving Corporation with 
respect to such Certificate, the Paying Agent will issue in exchange for such lost, stolen or destroyed Certificate the Merger 
Consideration had such lost, stolen or destroyed Certificate been surrendered as provided in this Article III.  

(g)    The Paying Agent shall invest the cash included in the Exchange Fund as directed by Parent; 
provided , however , that no such investment income or gain or loss thereon shall affect the amounts payable to holders of 
Company Common Stock. Any interest, gains and other income resulting from such investments shall be the sole and exclusive 
property of Parent payable to Parent upon its request, and no part of such interest, gains and other income shall accrue to the 
benefit of holders of Company Common Stock; provided , however , that any investment of such cash shall in all events be limited 
to direct short-term obligations of, or short-term obligations fully guaranteed as to principal and interest by, the U.S. government, 
in commercial paper rated A-1 or P-1 or better by Moody’s Investors Service, Inc. or Standard & Poor’s Corporation, respectively, 
or in certificates of deposit, bank repurchase agreements or banker’s acceptances of commercial banks with capital exceeding $10 
billion (based on the most recent financial statements of such bank that are then publicly available), and that no such investment or 
loss thereon shall affect the amounts payable to holders of Company Common Stock pursuant to this Article III. If for any reason 
(including losses) the cash in the Exchange Fund shall be insufficient to fully satisfy all of the payment obligations to be made in 
cash by the Paying Agent hereunder, Parent shall promptly deposit cash into the Exchange Fund in an amount which is equal to 
the deficiency in the amount of cash required to fully satisfy such cash payment obligations.  

(h)    Parent, the Surviving Corporation or the Paying Agent shall be entitled to deduct and withhold from 
the consideration otherwise payable to any former holder of Company Common Stock pursuant to this Agreement such amounts 
as may be required to be deducted and withheld with respect to the making of such payment under the Internal Revenue Code of 
1986, as amended (the “ Code ”), or under any provision of state, local or foreign tax Law. Any amount deducted or withheld 
pursuant to this Section 3.4(h) shall be treated as having been paid to the holder of Company Common Stock in respect of which 
such deduction or withholding was made. Parent shall pay, or shall cause to be paid, all amounts so deducted or withheld to the 
appropriate taxing authority within the period required under applicable Law.  

Section 3.5     Further Assurances . If, at any time after the Effective Time, the Surviving Corporation shall 
determine that any actions are necessary or desirable to vest, perfect or confirm of record or otherwise in the Surviving 
Corporation its right, title or interest in, to or under any of the rights, properties or assets of either of the Company or Merger Sub 
acquired or to be acquired by the Surviving Corporation as a result of, or in connection with, the Merger or otherwise to carry out 
this Agreement, then the officers and directors of the Surviving Corporation shall be authorized to take all such actions as may be 
necessary or desirable to vest all right, title or interest in, to and under such rights, properties or assets in the Surviving 
Corporation or otherwise to carry out this Agreement.  
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ARTICLE IV  

REPRESENTATIONS AND WARRANTIES OF THE COMPANY  

Except as otherwise disclosed in (a) the Company’s Annual Report on Form 10-K for the fiscal year ended June 29, 2013, 
the Company’s Quarterly Reports on Form 10-Q for the quarterly periods ended September 28, 2013, December 28, 2013 and 
March 29, 2014, the Company’s Current Reports on Form 8-K filed since the date of filing of the Company’s Quarterly Report on 
Form 10-Q for the fiscal quarter ended March 29, 2014 and prior to June 8, 2014 or the Company’s proxy statement for the 2013 
annual meeting of the Company’s stockholders, the relevance of such documents being reasonably apparent on its face, but 
excluding any risk factor disclosure and disclosure of risks included in any “forward looking statements” disclaimer or other 
general statements included in such Company SEC Documents to the extent they are predictive or forward looking in nature, or 
(b) a letter (the “ Company Disclosure Letter ”) delivered to Parent by the Company prior to the execution of this Agreement by 
Parent (which Company Disclosure Letter shall in each case specifically identify by reference to sections of this Agreement any 
exceptions to each of the representations, warranties and covenants contained in this Agreement; provided , however , that any 
information set forth in one section of such Company Disclosure Letter shall be deemed to apply to each other section or 
subsection thereof or hereof to which its relevance is reasonably apparent on its face), the Company represents and warrants to 
Parent and Merger Sub as follows:  

Section 4.1     Organization and Corporate Power .  

(a)    The Company is a corporation duly incorporated, validly existing under the Laws of the State of 
Maryland and is in good standing with the SDAT and has all requisite corporate power and authority to own, lease and operate its 
properties and assets and to carry on its business as now being conducted. The Company is duly qualified or licensed to do 
business and is in good standing in each jurisdiction in which the nature of its business or the ownership, leasing or operation of 
its properties makes such qualification or licensing necessary, except for those jurisdictions in which the failure to be so qualified 
or licensed or to be in good standing, individually or in the aggregate, has not had and would not reasonably be expected to have a 
Company Material Adverse Effect.  

(b)    The Constituent Documents of the Company filed as an exhibit to the Company SEC Documents as 
of June 8, 2014 are true, correct and complete copies, as of such date, of the Constituent Documents of the Company. The 
Company is not in violation of any of its Constituent Documents.  

(c)    Section 4.1(c) of the Company Disclosure Letter sets forth, as of June 8, 2014, a correct and 
complete list of (i) each Subsidiary of the Company (individually, a “ Company Subsidiary ” and collectively, the “ Company 
Subsidiaries ”) and (ii) each Company Subsidiary’s jurisdiction of incorporation or organization. Each Company Subsidiary is a 
corporation duly incorporated or a limited liability company, partnership or other entity duly organized and is validly existing and 
in good standing, if applicable, under the Laws of the jurisdiction of its incorporation or organization, as the case may be, and has 
all requisite corporate or other entity power and authority, as the case may be, to own, lease and operate its properties and assets 
and to carry on its business as now being conducted, except where the failure to be so duly incorporated, duly organized, validly 
existing or in good standing, individually or in the aggregate, has not had and would not reasonably be expected to have a 
Company Material Adverse Effect. Each Company Subsidiary is duly qualified or licensed to do business and is in good standing, 
if applicable, in each jurisdiction in which the nature of its business or the  

 
13  

 
      



 
 

ownership, leasing or operation of its properties makes such qualification or licensing necessary, except for those jurisdictions in 
which the failure to be so qualified or licensed or to be in good standing, individually or in the aggregate, has not had and would 
not reasonably be expected to have a Company Material Adverse Effect. None of the Company Subsidiaries is in violation of its 
Constituent Documents.  

Section 4.2     Capitalization .  

(a)    The authorized capital stock of the Company consists of 1,200,000,000 shares of Company 
Common Stock and 13,500,000 shares of preferred stock, no par value (the “ Company Preferred Stock ,” and together with 
Company Common Stock, the “ Company Capital Stock ”).  

(b)    As of the close of business on June 6, 2014, there were (i) 123,349,419 shares of Company Common 
Stock issued and outstanding and no shares of Company Preferred Stock issued and outstanding and (ii) 6,270,632 shares of 
Company Common Stock issuable upon the exercise of outstanding Company Stock Options (whether or not presently vested or 
exercisable) and the vesting of outstanding Company RSUs (including performance-based Company RSUs and whether or not 
presently vested, assuming achievement at target levels of performance, except for grants dated November 4, 2011 and January 
26, 2012 (awarded under the 2002 Long Term Stock Plan), which are frozen at a 80.1% payout). Except as set forth above, and for 
shares of Company Common Stock reserved for issuance under Company Benefit Plans, as of the close of business on June 6, 
2014, no other Securities of the Company are issued, reserved for issuance or outstanding.  All of the issued and outstanding 
shares of Company Common Stock have been, and any shares of Company Common Stock issued upon the exercise of Company 
Stock Options and vesting of Company RSUs (including performance-based Company RSUs) will be, duly authorized and validly 
issued and are or will be fully paid, nonassessable and free of preemptive rights.  

(c)    Except as, individually or in the aggregate, has not had and would not reasonably be expected to 
have a Company Material Adverse Effect, each grant of stock options to acquire shares of Company Common Stock was validly 
issued and properly approved by the Company Board (or a duly authorized committee or subcommittee thereof). Each grant of 
stock options to acquire Shares had, on the date of grant, an exercise price of no less than the fair market value of the Shares 
subject to such stock options.  

(d)    Except as set forth above (including the Top-Up Option) and except for ordinary course equity 
grants under the Company’s equity plans made after the date of this Agreement and prior to the Effective Time in compliance with 
Section 6.1, as of the Effective Time, there will not be any outstanding securities, options, warrants, calls, rights, commitments, 
agreements, derivative contracts, forward sale contracts or undertakings of any kind to which the Company or any Company 
Subsidiary is a party, or by which the Company or any Company Subsidiary is bound, obligating the Company or any Company 
Subsidiary to issue, deliver or sell, or cause to be issued, delivered or sold, additional Securities of the Company or of any 
Company Subsidiary or obligating the Company or any Company Subsidiary to issue, grant, extend or enter into any such 
security, option, warrant, call, right, commitment, agreement, derivative contract, forward sale contract or undertaking, or 
obligating the Company to make any payment based on or resulting from the value or price of Company Common Stock or of any 
such security, option, warrant, call, right, commitment, agreement, derivative contract, forward sale contract or undertaking. 
Except for acquisitions, or deemed acquisitions, of Company Common Stock or other equity Securities of the Company in 
connection with (i) the payment of the exercise price of stock options to acquire Company Common Stock (including in 
connection with “net” exercises) as necessary in light of the transactions contemplated hereby, (ii) required Tax withholding in 
connection with the exercise of  
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stock options to acquire Company Common Stock and vesting of restricted stock units (including performance stock units) with 
respect to Company Common Stock, in each case, as necessary in light of the transactions contemplated hereby and (iii) 
forfeitures of stock options to acquire Company Common Stock or restricted stock units (including performance stock units) with 
respect to Company Common Stock, there are no outstanding contractual obligations of the Company or any Company Subsidiary 
to repurchase, redeem or otherwise acquire any shares of Company Capital Stock or any Securities of any Company Subsidiary.  

(e)    There are no bonds, debentures, notes or other Indebtedness of the Company or any Company 
Subsidiaries having the right to vote (or convertible into, or exchangeable for, securities having the right to vote) on any matters 
on which stockholders of the Company may vote. There are no stockholder agreements, voting trusts or other agreements or 
understandings to which the Company or any Company Subsidiary is a party or of which the Company has Knowledge with 
respect to the holding, voting, registration, redemption, repurchase or disposition of, or that restricts the transfer of, any Securities 
of the Company or any Company Subsidiary.  

(f)    The Company is, directly or indirectly, the record and Beneficial Owner of all of the outstanding 
Securities of each Company Subsidiary, free and clear of any Liens and free of any other limitation or restriction (including any 
limitation or restriction on the right to vote, sell, transfer or otherwise dispose of the Securities). All of such Securities so owned 
by the Company have been duly authorized, validly issued, fully paid and nonassessable (and no such shares have been issued in 
violation of any preemptive or similar rights). Except for the Securities of the Company Subsidiaries and investments in 
marketable securities and cash equivalents, the Company does not own, directly or indirectly, any Securities or other ownership 
interests in any Person.  

Section 4.3     Authority; Execution and Delivery; Enforceability; State Takeover Statutes .  

(a)    The Company has full corporate power and authority to execute and deliver this Agreement, to 
perform its obligations under this Agreement and, in the case of the Merger and if required by applicable Law, subject to the 
affirmative vote of holders of not less than two-thirds of the outstanding Shares at the Company Stockholders Meeting (the “ 
Company Stockholder Approval ”), to consummate the transactions contemplated hereby, including the Merger (if required by 
applicable Law). The execution and delivery by the Company of this Agreement, the performance and compliance by the 
Company with each of its obligations herein and the consummation by the Company of the transactions contemplated hereby have 
been duly authorized by all necessary corporate action on the part of the Company, subject, in the case of the Merger and if 
required by applicable Law, to receipt of the Company Stockholder Approval. The Company has duly executed and delivered this 
Agreement and, assuming the due authorization, execution and delivery by Parent and Merger Sub of this Agreement, this 
Agreement constitutes the Company’s legal, valid and binding obligation, enforceable against it in accordance with its terms, 
except as limited by Laws affecting the enforcement of creditors’ rights generally, by general equitable principles or by the 
discretion of any Governmental Entity before which any Proceeding seeking enforcement may be brought.  
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(b)    The Company Board, at a meeting duly called and held, unanimously adopted resolutions (i) 
approving entering into this Agreement and the consummation of the Transactions and the other transactions contemplated hereby 
upon the terms and subject to the conditions set forth in this Agreement, (ii) determining that the Transactions and the other 
transactions contemplated hereby are advisable, fair to and in the best interests of the Company and its stockholders, (iii) if 
required by applicable Law, directing that the Merger be submitted to the stockholders of the Company for consideration at the 
Company Stockholder Meeting, and (iv) subject to Section 6.3(b), recommending that the Company’s stockholders accept the 
Offer, tender their Shares in the Offer and, if required by applicable Law, vote in favor of the approval of the Merger (the “ 
Company Recommendation ”). Subject to Section 6.3, the Company Board has not rescinded, modified or withdrawn such 
resolutions in any way. Assuming the accuracy of the representations and warranties of Parent in the last sentence of Section 5.3
(a), such resolutions are sufficient to render inapplicable to this Agreement, the Transactions and the other transactions 
contemplated hereby the restrictions of Sections 3-601 through 3-605 of the MGCL, to the extent such restrictions would be 
applicable to this Agreement, the Transactions or the other transactions contemplated hereby. No other “business combination,” 
“control share acquisition” (Sections 3-701 et seq. of the MGCL), “fair price,” “moratorium” or other takeover defense Laws 
(collectively, “ Takeover Laws ”) apply or will apply to the Company pursuant to this Agreement, the Transactions or the other 
transactions contemplated hereby.  

(c)    Assuming the accuracy of the representations and warranties of Parent in the last sentence of Section 
5.3(a), the Company Stockholder Approval, if required by applicable Law, is the only vote of holders of any class or series of 
Company Capital Stock necessary to approve the Merger.  

Section 4.4     Consents and Approvals; No Conflicts .  

(a)    The execution, delivery and performance by the Company of this Agreement and the consummation 
by the Company of the transactions contemplated hereby do not and will not require any consent, approval, waiver, license, 
permit, franchise, authorization or Order (“ Consent ”) of, or registration, declaration, notice, report, submission or other filing (“ 
Filing ”) with, any federal, state or local court, administrative or regulatory agency or commission or other governmental authority 
or instrumentality, domestic or foreign (each a “ Governmental Entity ”), other than (i) the filing with the Securities and Exchange 
Commission (the “ SEC ”) of the Schedule 14D-9 and, if the Company Stockholder Approval is required by applicable Law, the 
Proxy Statement, (ii) the filing of the Articles of Merger and the acceptance for record by the SDAT of the Articles of Merger 
pursuant to the MGCL, (iii) if required by applicable Law, the Company Stockholder Approval, (iv) filings, permits, 
authorizations, consents, notice to and approvals as may be required under, and other applicable requirements of, (A) the 
Exchange Act, (B) the Securities Act of 1933, as amended (the “ Securities Act ”), (C) the rules and regulations of the NYSE and 
(D) the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (the “ HSR Act ”), (v) Consents or Filings that 
become applicable solely as a result of matters specifically related to Parent or any of its Affiliates, and (vi) such other Consents 
of, or Filings with, any Governmental Entity the failure of which to obtain or make, individually or in the aggregate, has not had 
and would not reasonably be expected to have a Company Material Adverse Effect.  
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(b)    Neither the execution and delivery of this Agreement by the Company nor the consummation by the 
Company of the transactions contemplated hereby, nor compliance by the Company with any of the terms or provisions hereof, 
will (i) conflict with or violate any provision of the Constituent Documents of the Company, or (ii) assuming that the 
authorizations, consents and approvals referred to in Section 4.4(a) and, if required by applicable Law, the Company Stockholder 
Approval are duly obtained, (x) violate any (1) Law or (2) Order, in either case, applicable to the Company or any Company 
Subsidiaries or any of their respective properties or assets, (y) violate, conflict with, result in the loss of any benefit under, 
constitute a default (or an event which, with notice or lapse of time, or both, would constitute a default) under, result in the 
termination of or a right of termination or cancellation under, accelerate the performance required by, or result in the creation of 
any Lien upon any of the respective properties or assets of the Company or any Company Subsidiaries under, any of the terms, 
conditions or provisions of any Contract to which the Company or any Company Subsidiary is a party, or by which they or any of 
their respective properties or assets may be bound or affected, except, in the case of the foregoing clauses (x) and (y), for such 
violations as, individually or in the aggregate, have not had and would not reasonably be expected to have a Company Material 
Adverse Effect.  

Section 4.5     SEC Documents; Financial Statements; Undisclosed Liabilities .  

(a)    The Company has filed or furnished all reports, schedules, forms, statements, registration 
statements, prospectuses and other documents (including exhibits and other information incorporated therein) required to be filed 
or furnished by the Company with the SEC under the Securities Act or the Exchange Act since January 1, 2013 (such documents, 
together with any documents filed or furnished during such period by the Company to the SEC on a voluntary basis, the “ 
Company SEC Documents ”). No Company Subsidiary is, or has at any time since January 1, 2013 been, subject to the periodic 
reporting requirements of the Exchange Act or is or has been otherwise required to file any form, report, statement, schedule, 
certificate or other document with the SEC, any foreign Governmental Entity that performs a similar function to that of the SEC or 
any securities exchange or quotation system.  
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(b)    As of its respective date, or, if amended prior to the date hereof, as of the date of the last such 
amendment, each of the Company SEC Documents complied when filed or furnished (or, if applicable, when amended) in all 
material respects with the requirements of the Securities Act, the Exchange Act and the Sarbanes-Oxley Act of 2002 and the 
related rules and regulations promulgated thereunder or under the Exchange Act (the “ Sarbanes-Oxley Act ”), in each case to the 
extent applicable to such Company SEC Documents, and none of the Company SEC Documents when filed or furnished (or in the 
case of a registration statement under the Securities Act, at the time it was declared effective) contained any untrue statement of a 
material fact or omitted to state a material fact required to be stated therein or necessary in order to make the statements therein, in 
light of the circumstances under which they were made, not misleading (and no Company SEC Document that is a registration 
statement, as amended or supplemented, if applicable, filed pursuant to the Securities Act, as of the date such registration 
statement or amendment became effective, contained any untrue statement of a material fact or omitted to state any material fact 
required to be stated therein or necessary to make the statements therein not misleading).  

(c)    The consolidated financial statements of the Company included in the Company SEC Documents 
(including, in each case, any notes or schedules thereto) and all related compilations, reviews and other reports issued by the 
Company’s accountants with respect thereto (the “ Company SEC Financial Statements ”), have been derived from the accounting 
books and records of the Company and the Company Subsidiaries and (i) as of their respective dates of filing with the SEC 
complied as to form in all material respects with applicable accounting requirements and the published rules and regulations of the 
SEC with respect thereto, (ii) were prepared in accordance with GAAP applied on a consistent basis during the periods involved 
(except as may be indicated in the notes thereto and except, in the case of the unaudited interim statements, as may be permitted 
by Form 10-Q and Regulation S-X of the SEC) and (iii) fairly present, in all material respects, the consolidated financial position 
of the Company and the Company Subsidiaries, as at the respective dates thereof, and the consolidated results of their operations, 
and, where included, their consolidated stockholders’ equity and their consolidated cash flows for the respective periods indicated 
(subject, in the case of the unaudited statements, to normal year-end audit adjustments (which are not material in significance or 
amount) and the absence of notes). No financial statements of any Person other than the Company and the Company Subsidiaries 
are required by GAAP to be included in the consolidated financial statements of the Company. Except as required by GAAP and 
disclosed in the Company SEC Documents, between January 1, 2013 and the date of this Agreement, the Company has not made 
or adopted any material change in its accounting methods, practices or policies.  

(d)    The Company is in compliance in all material respects with (i) the applicable provisions of the 
Sarbanes-Oxley Act and (ii) the applicable listing and corporate governance rules and regulations of the NYSE.  

(e)    There are no outstanding or unresolved comments in comment letters received from the SEC staff 
with respect to any Company SEC Documents and none of the Company SEC Documents (other than confidential treatment 
requests) is, to the Knowledge of the Company, the subject of ongoing SEC review. There are no internal investigations, any SEC 
inquiries or investigations or other governmental inquiries or investigations pending or, to the Knowledge of the Company, 
threatened, in each case regarding any accounting practices of the Company.  

(f)    Since January 1, 2013, the Company has designed and maintained disclosure controls and 
procedures and internal control over financial reporting (as such terms are defined in Rule 13a-15 and Rule 15d-15 under the 
Exchange Act) as required by Rules 13a-15 and 15d-15 under  
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the Exchange Act. The Company’s disclosure controls and procedures are designed to ensure that all information (both financial 
and non-financial) required to be disclosed by the Company in the reports that it files or furnishes under the Exchange Act is 
recorded, processed, summarized and reported within the time periods specified in the rules and forms of the SEC, and that all 
such information is accumulated and communicated to the Company’s management as appropriate to allow timely decisions 
regarding required disclosure and to make the certifications required pursuant to Sections 302 and 906 of the Sarbanes-Oxley Act. 
The Company’s management has completed an assessment of the effectiveness of the Company’s disclosure controls and 
procedures and, to the extent required by applicable Law, presented in any applicable Company SEC Document that is a report on 
Form 10-K or Form 10-Q, or any amendment thereto, its conclusions about the effectiveness of the disclosure controls and 
procedures as of the end of the period covered by such report or amendment based on such evaluation. Based on Company 
management’s most recently completed evaluation of the Company’s internal control over financial reporting, (i) the Company 
had no significant deficiencies or material weaknesses in the design or operation of its internal control over financial reporting that 
would reasonably be expected to adversely affect the Company’s ability to record, process, summarize and report financial 
information and (ii) the Company does not have Knowledge of any fraud, whether or not material, that involves management or 
other employees who have a significant role in the Company’s internal control over financial reporting. Since January 1, 2013, to 
the Knowledge of the Company, no executive officer or director of the Company has received or otherwise had or obtained 
knowledge of, and to the Knowledge of the Company, no auditor, accountant, or representative of the Company has provided 
written notice to the Company or any executive officer or director of, any substantive complaint or allegation that the Company or 
any Company Subsidiary has engaged in improper accounting practices. Since January 1, 2013, to the Knowledge of the 
Company, no attorney representing the Company or any Company Subsidiary has reported to the Company Board or any 
committee thereof or to any current director or executive officer of the Company evidence of a material violation of United States 
or other securities Laws or breach of fiduciary duty by the Company or any of its executive officers or directors.  

(g)    The Company and the Company Subsidiaries do not have any liabilities or obligations of any nature 
(whether absolute or contingent, asserted or unasserted, known or unknown, primary or secondary, direct or indirect, and whether 
or not accrued), except (i) those that, individually or in the aggregate, have not had and would not reasonably be expected to have 
a Company Material Adverse Effect, (ii) as reflected or reserved against in the most recent audited balance sheet included in the 
Company SEC Financial Statements or the notes thereto, (iii) for liabilities and obligations incurred in the ordinary course of 
business since the date of the most recent audited balance sheet included in the Company SEC Financial Statements and (iv) for 
liabilities and obligations arising out of or in connection with this Agreement, the Transactions or the Pinnacle Merger Agreement. 
Neither the Company nor any of the Company Subsidiaries is a party to, or has any commitment to become a party to, any joint 
venture, off-balance sheet partnership or any similar Contract or arrangement (including any Contract or arrangement relating to 
any transaction or relationship between or among the Company and any of the Company Subsidiaries, on the one hand, and any 
unconsolidated Affiliate, including any structured finance, special purpose or limited purpose entity or Person, on the other hand, 
or any material “off-balance sheet arrangement” (as defined in Item 303(a) of Regulation S-K of the Exchange Act)), where the 
result, purpose or intended effect of such Contract or arrangement is to avoid disclosure of any material transaction involving, or 
material liabilities of, the Company or any of the Company Subsidiaries in the Company SEC Financial Statements or other 
Company SEC Documents.  
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Section 4.6     Absence of Certain Changes or Events . Since June 29, 2013 through the date of this Agreement, 
(a) the Company and the Company Subsidiaries have conducted their businesses in all material respects only in the ordinary 
course and in a manner consistent with past practice and (b) there has not been any Company Material Adverse Effect or any 
event, change, effect, development, state of facts, condition, circumstance or occurrence that, individually or in the aggregate, has 
had or would reasonably be expected to have a Company Material Adverse Effect.  

Section 4.7     Information Supplied .  

(a)    None of the documents required to be filed by the Company with the SEC or required to be 
distributed or otherwise disseminated to the Company’s stockholders by the Company in connection with the transactions 
contemplated by this Agreement (the “ Company Disclosure Documents ”), including the Schedule 14D-9 and the proxy or 
information statement of the Company (the “ Proxy Statement ”), if any, to be filed with the SEC in connection with the Merger, 
and any amendment or supplement thereto, (i) in the case of the Proxy Statement, as amended or supplemented, if applicable, at 
the date it or any amendment or supplement is mailed to holders of the shares of Company Common Stock and at the time of the 
Company Stockholders Meeting, if any, and (ii) in the case of any Company Disclosure Document (other than the Proxy 
Statement), at the time such Company Disclosure Document is filed with the SEC, at any time it is amended or supplemented and 
at the time of any distribution or dissemination thereof, will contain any untrue statement of a material fact or omit to state a 
material fact necessary to make the statements therein, in light of the circumstances in which they are made, not misleading 
(except that no representation or warranty is made by the Company regarding such portions thereof that relate expressly to Parent, 
Merger Sub or any of their Subsidiaries or to statements made therein based on information supplied by or on behalf of Parent or 
Merger Sub for inclusion or incorporation by reference therein). The Company Disclosure Documents and the Proxy Statement (if 
required to be filed with the SEC) will comply as to form in all material respects with the requirements of the Exchange Act and 
the rules and regulations promulgated thereunder.  

(b)    None of the information with respect to the Company or any Company Subsidiary supplied or by or 
on behalf of the Company for inclusion or incorporation by reference in the Offer Documents, at the time of the filing of the 
Schedule TO with the SEC, at the time of any distribution or dissemination thereof and at the Acceptance Time, will contain any 
untrue statement of a material fact or omit to state a material fact necessary to make the statements therein, in light of the 
circumstances in which they are made, not misleading.  
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Section 4.8     Legal Proceedings . There are no Proceedings pending, or to the Knowledge of the Company, 
threatened against the Company or any of the Company Subsidiaries or any of their respective assets, rights or properties or any of 
the officers or directors of the Company, except, in each case, for those that, individually or in the aggregate, have not had and 
would not reasonably be expected to have a Company Material Adverse Effect. Neither the Company nor any of the Company 
Subsidiaries nor any of their respective properties, rights or assets is or are subject to any Order, except for those that, individually 
or in the aggregate, have not had and would not reasonably be expected to have a Company Material Adverse Effect.  

Section 4.9     Compliance with Laws .  

(a)    Except as, individually or in the aggregate, has not had and would not reasonably be expected to 
have a Company Material Adverse Effect, since January 1, 2012 (i) the Company and the Company Subsidiaries have complied 
and are in compliance with all Laws and Orders applicable to the Company, any Company Subsidiary or any assets owned or used 
by any of them, (ii) neither the Company nor any Company Subsidiary has received any notice from a Governmental Entity 
alleging that the Company or a Company Subsidiary is not in compliance with any Law or Order and (iii) to the Company’s 
Knowledge, no Governmental Entity has otherwise identified any instance in which the Company or a Company Subsidiary is or 
may be in violation of applicable Law or Order.  

(b)    Except as, individually or in the aggregate, has not had and would not reasonably be expected to 
have a Company Material Adverse Effect, the Company and the Company Subsidiaries (i) are in compliance and since January 1, 
2013 have been in compliance with the United States Foreign Corrupt Practices Act of 1977 (the “ Foreign Corrupt Practices Act 
”) and any other United States and foreign Laws concerning corrupting payments and (ii) since January 1, 2013 have not been 
investigated by any Governmental Entity with respect to, or been given notice by a Governmental Entity of, any violation by the 
Company or such Company Subsidiary of the Foreign Corrupt Practices Act or any other United States or foreign Laws 
concerning corrupting payments.  

(c)    The Company and the Company Subsidiaries are in compliance with relevant United States and 
applicable foreign Laws and internal and posted policies concerning privacy and data security.  

Section 4.10     Permits . The Company and each of the Company Subsidiaries have all required governmental 
licenses, permits, certificates, approvals, billing and authorizations (“ Permits ”) necessary for the conduct of their business and 
the use of their properties and assets, as presently conducted and used and each of the Permits is valid, subsisting and in full force 
and effect, except where the failure to have or maintain such Permit, individually or in the aggregate, has not had and would not 
reasonably be expected to have a Company Material Adverse Effect. The operation of the business of the Company and the 
Company Subsidiaries as currently conducted is not, and has not been since January 1, 2013, in violation of, nor is the Company 
or any of the Company Subsidiaries in default or violation under, any Permit, and, to the Knowledge of the Company, no event 
has occurred which, with notice or lapse of time or both, would constitute a default or violation of any terms, condition or 
provision of any Permit, except where such default or violation of such Permit, individually or in the aggregate, has not had and 
would not reasonably be expected to have a Company Material Adverse Effect. There are no actions pending or, to the Knowledge 
of the Company, threatened, that seek the revocation, cancellation or adverse modification of any Permit, except where such 
revocation, cancellation or adverse modification, individually or in the aggregate, has not had and would not reasonably be 
expected to have a Company Material Adverse Effect. Since January 1, 2013, neither the Company nor any Company  
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Subsidiaries have received or been subject to any written notice or, to the Knowledge of the Company, any charge, claim or 
assertion, in each case alleging any violations of Permits, nor to the Knowledge of the Company, has any such notice, charge, 
claim or assertion been threatened, except where the receipt of such notice, charge, claim or assertion, individually or in the 
aggregate, has not had and would not reasonably be expected to have a Company Material Adverse Effect.  

Section 4.11     ERISA Compliance; Excess Parachute Payments .  

(a)    Section 4.11(a) of the Company Disclosure Letter sets forth a true, correct and complete list of each 
material Company Benefit Plan. For each material Company Benefit Plan, the Company has provided, or will provide as soon as 
practicable (and no later than thirty (30) days) after the date of this Agreement, to Parent a copy of such plan (or a description, if 
such plan is not written) and all amendments thereto and, as applicable (i) all trust agreements, insurance contracts or other 
funding arrangements and amendments thereto, (ii) the current prospectus or summary plan description and all summaries of 
material modifications, (iii) the most recently filed annual return/report (Form 5500) and accompanying schedules and 
attachments thereto, (iv) the most recently prepared actuarial report and financial statements and (v) if such plan is an 
International Plan, documents that are substantially comparable (taking into account differences in applicable Laws and practices) 
to the documents required to be provided in clauses (i) through (iv).  

(b)     No material liability under Title IV of ERISA has been incurred by the Company or any of its 
ERISA Affiliates which has not been satisfied in full and no event has occurred and no condition exists that could reasonably be 
likely to result in the Company or any of its ERISA Affiliates incurring material liability under Title IV of ERISA. Except as set 
forth in Section 4.11(b) of the Company Disclosure Letter, neither the Company nor any of its ERISA Affiliates sponsors, 
maintains, administers or contributes to (or has any obligation to contribute to) any Company Benefit Plan that (i) is a defined 
benefit pension plan or is subject to Section 302 or Title IV of ERISA or Section 412 of the Code (each, a “ Title IV Plan ”) or (ii) 
is a multiemployer plan within the meaning of Section 3(37) of ERISA or a multiple employer welfare arrangement as defined in 
Section 3(40) or ERISA, except, in each case, as would not reasonably be expected to result in the Company or any of the 
Company Subsidiaries incurring any material liability under Title IV of ERISA.  

(c)    No Title IV Plan or any trust established thereunder has incurred any “accumulated funding 
deficiency” (as defined in Section 302 of ERISA and Section 412 of the Code), whether or not waived, as of the last day of the 
most recent fiscal year of each Title IV Plan ended prior to the Effective Time. No reportable event within the meaning of Section 
4043(c) of ERISA for which the thirty (30) days’ notice requirement has not been waived has occurred. Neither the Company nor 
any of its ERISA Affiliates has, within the preceding six (6) years, withdrawn in a complete or partial withdrawal from any 
multiemployer plan (as defined in Section 3(37) of ERISA) or incurred any liability under Section 4204 of ERISA that has not 
been satisfied in full.  

(d)    Each Company Benefit Plan that is intended to be qualified under Section 401(a) of the Code is so 
qualified and the plan as currently in effect has received a favorable determination letter or opinion to that effect from the Internal 
Revenue Service and the Company is not aware of any reason why any such determination letter should be revoked or not be 
reissued. The Company has made available to Parent copies of the most recent Internal Revenue Service determination letter or 
opinion with respect to each such Company Benefit Plan. Except as, individually or in the aggregate, has not had and would not 
reasonably be expected to have a Company Material Adverse Effect, (i) each Company Benefit Plan has been maintained in 
compliance with its terms and with the  
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requirements prescribed by any and all statutes, orders, rules and regulations, including ERISA and the Code, which are applicable 
to such Company Benefit Plan, (ii) there are no pending or, to the Knowledge of the Company, threatened Proceedings against any 
Company Benefit Plan, any fiduciary thereof, the Company or any Company Subsidiary, and (iii) all contributions required to be 
made by the Company or any of its ERISA Affiliates to any Company Benefit Plan have been made on or before their applicable 
due dates (and contributions for any period ending on or before the Closing Date that are not due, are properly accrued to the 
extent required to be accrued under applicable accounting principles). No events have occurred with respect to a Company Benefit 
Plan that could result in payment or assessment against the Company or any Company Subsidiary of any material excise taxes 
under ERISA or the Code. To the Knowledge of the Company, except as has not had and would not reasonably be expected to 
have, individually or in the aggregate, a Company Material Adverse Effect, none of the Company, any of the Company 
Subsidiaries, any officer of the Company or of any Company Subsidiary or any of the Company Benefit Plans which are subject to 
ERISA, including the Company Benefit Plans, any trusts created thereunder or any trustee or administrator thereof, has engaged in 
a “prohibited transaction” (as such term is defined in Section 406 of ERISA or Section 4975 of the Code) or any other breach of 
fiduciary responsibility that could subject the Company, any Company Subsidiary or any officer of the Company or of any 
Company Subsidiary to any Tax or penalty on prohibited transactions imposed by such Section 4975 of the Code or to any 
material liability under Section 502(i) or 502(1) of ERISA.  

(e)    Except as set forth in Section 4.11(e) of the Company Disclosure Letter, there is no current or 
projected liability in respect of post-employment or post-retirement health or medical or life insurance benefits for retired, former 
or current employees of the Company or the Company Subsidiaries, except as required to avoid excise tax under Section 4980B of 
the Code. No condition exists that would prevent the Company or any of its ERISA Affiliates from amending or terminating any 
Company Benefit Plan providing health or medical benefits in respect of any current or former employees of the Company or the 
Company Subsidiaries other than limitations imposed under the terms of a collective bargaining agreement.  

(f)    Except as otherwise contemplated under this Agreement, or as set forth in Section 4.11(f) of the 
Company Disclosure Letter, neither the execution nor delivery of this Agreement nor the consummation of the transactions 
contemplated hereby shall, whether alone or in combination with any other event (i) result in the accelerated vesting or payment 
of, or any increase in, or in the funding (through a grantor trust or otherwise) of, any compensation or benefits to any present or 
former employee, consultant or director of the Company or any of the Company Subsidiaries; (ii) result in the entitlement of any 
present or former employee, consultant or director of the Company or any of the Company Subsidiaries to severance or 
termination pay or benefits; (iii) limit or restrict the right of the Company to merge, amend or terminate any of the Company 
Benefit Plans; or (iv) result in any payment under any of the Company Benefit Plans or any other arrangement that would not be 
deductible under Section 280G of the Code.  

(g)    Except as set forth in Section 4.11(g) of the Company Disclosure Letter, there is no agreement, plan, 
arrangement or other Contract covering any employee of the Company or any of the Company Subsidiaries that, considered 
individually or considered collectively with any other such agreements, plans, arrangements or other Contracts, will, or could 
reasonably be expected to, give rise directly or indirectly to the payment of any amount that would be characterized as a 
“parachute payment” within the meaning of Section 280G(b)(2) of the Code. No director, officer, employee or independent 
contractor of the Company or any Company Subsidiary is entitled to receive or will receive any gross-up or additional payment by 
reason of the “additional tax” or “excise tax” required by Section 409A or 4999 of the Code being imposed on such Person.  
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(h)    Except as, individually or in the aggregate, has not had and would not reasonably be expected to 
have a Company Material Adverse Effect, each International Plan (i) has been maintained in compliance with its terms and 
applicable Laws, (ii) if intended to qualify for special tax treatment, meets all the requirements for such treatment, and (iii) if 
required, to any extent, to be funded, book-reserved or secured by an insurance policy, is fully funded, book-reserved or secured 
by an insurance policy, as applicable, based on reasonable actuarial assumptions in accordance with applicable accounting 
principles. From and after the Closing Date, Parent and its Affiliates will receive the full benefit of any funds, accruals and 
reserves under the International Plans.  

(i)    The ESOP and the Trust Agreement between the Company and the trustee of the ESOP have been 
duly authorized and established by all necessary corporate action on the part of the Company. The shares of Company Common 
Stock held by the ESOP are owned of record and beneficially by the ESOP, free and clear of all encumbrances other than the 
pledge in favor of the Company in connection with ESOP Loans evidenced by the ESOP Loan Agreement by and between the 
Company and the ESOP trustee. There are no liabilities of the ESOP other than the ESOP Loans and the obligation to pay the 
benefits to the ESOP participants under the ESOP in the ordinary course of business. There is no proceeding pending before any 
Governmental Entity or, to the Knowledge of the Company, threatened against the ESOP, the ESOP trust or the ESOP trustee or 
any properties of the ESOP, that would be expected to materially interfere with the ability of the Company to consummate the 
transactions contemplated by this Agreement. There is no judgment, decree or order against the ESOP trustee, the ESOP trust or 
the ESOP or any properties of the ESOP, the ESOP trust or the ESOP trustee that could prevent, enjoin, alter or materially delay 
any of the transactions contemplated by this Agreement, or that would reasonably be expected to materially interfere with the 
ability of the Company to consummate the transactions contemplated by this Agreement.  
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Section 4.12     Employee and Labor Matters .  

(a)     (i) Neither the Company nor any of the Company Subsidiaries is a party to or bound by any 
collective bargaining agreement, agreement with any works council, or labor contract; (ii) no labor union, labor organization, 
works council, or group of employees of the Company or any of the Company Subsidiaries has made a pending demand for 
recognition or certification; (iii) to the Knowledge of the Company, there are no representation or certification proceedings or 
petitions seeking a representation proceeding presently pending or threatened in writing to be brought or filed with the National 
Labor Relations Board or any other labor relations tribunal or authority involving the Company or any Company Subsidiary; (iv) 
neither the Company nor any Company Subsidiary has engaged in any material unfair labor practice with respect to any 
individuals employed by or otherwise performing services for the Company or any of the Company Subsidiaries (“ Company 
Business Personnel ”); (v) there is no material unfair labor practice charge, material grievance or other material labor-related or 
employment-related administrative, arbitral or judicial complaint, action or investigation pending or, to the Knowledge of the 
Company, threatened in writing against the Company or any of the Company Subsidiaries by the National Labor Relations Board, 
any arbitration body or any other Governmental Entity (which for the purpose of this representation shall include arbitration 
proceedings) with respect to the Company Business Personnel; (vi) to the Knowledge of the Company, there are no labor union 
organizing activities with respect to any Company Business Personnel; and (vii) there is no labor strike, lockout, slowdown or 
stoppage pending or, to the Knowledge of the Company, threatened against or affecting the Company or any Company Subsidiary 
and no such strike, lockout, slowdown or stoppage has occurred in the past five (5) years.  

(b)    The Company and the Company Subsidiaries are and have been in compliance with all collective 
bargaining agreements, agreements with any works council, or labor contracts to which the Company or any of the Company 
Subsidiaries is a party or bound and with all applicable Laws respecting employment and employment practices, including, 
without limitation, all Laws respecting terms and conditions of employment, health and safety, wages and hours, child labor, 
immigration, employment discrimination, disability rights or benefits, equal opportunity, plant closures and layoffs, affirmative 
action, workers’ compensation, labor relations and unemployment insurance, except for noncompliance as, individually or in the 
aggregate, has not had and would not reasonably be expected to have a Company Material Adverse Effect.  

Section 4.13     Environmental Matters . Except as, individually or in the aggregate, has not had and would not 
reasonably be expected to have a Company Material Adverse Effect:  

(a)    Since January 1, 2013, (i) the Company and each Company Subsidiary has been in compliance with 
all Environmental Laws, which compliance includes, but is not limited to, the possession of all Permits and other governmental 
authorizations under all Environmental Laws (“ Environmental Permits ”) to operate as currently operated, and compliance with 
the terms and conditions thereof, (ii) neither the Company nor any of the Company Subsidiaries has received any written 
communication alleging that the Company or any Company Subsidiary is not in such compliance and (iii) there is no reasonable 
basis for the revocation, adverse modification, or non-renewal of any Environmental Permits held by the Company or any 
Company Subsidiary, or for the denial of any pending application for, or modification of the proposed terms of, any 
Environmental Permit necessary for the Company or any Company Subsidiary to operate as currently planned.  

(b)    There is no Environmental Claim pending or, to the Knowledge of the Company, threatened against 
the Company or the Company Subsidiaries, or to the Knowledge of the  
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Company against any Person whose liability for any Environmental Claim the Company or any Company Subsidiary has retained 
or assumed either contractually or by operation of law.  

(c)    To the Knowledge of the Company, there are no past or present actions, activities, circumstances, 
facts, conditions, events or incidents, including, without limitation, the presence, Release or threatened Release of any Material of 
Environmental Concern, that would reasonably be expected to form the basis of any Environmental Claim against the Company or 
any Company Subsidiaries, or against any Person whose liability for such Environmental Claim the Company or any Company 
Subsidiary has retained or assumed either contractually or by operation of law.  

Section 4.14     Properties . Except as, individually or in the aggregate, has not had or would not reasonably be 
expected to have a Company Material Adverse Effect: (i) the Company and each of the Company Subsidiaries has good, valid and 
marketable title to the real property owned by the Company or any Company Subsidiary that is material to the operation of the 
business of the Company or any Company Subsidiary (the “ Owned Real Property ”) and a valid leasehold or sublease interest in 
the real property that is material to the operation of the business of the Company or any Company Subsidiary (the “ Leased Real 
Property ” and together with the Owned Real Property, the “ Real Property ”), in each case, free and clear of all Liens except for 
Permitted Liens, (ii) each lease, sublease, license, use or occupancy or similar agreements for Leased Real Property (a “ Real 
Property Lease ”) is valid, in full force and effect and enforceable against the Company or Company Subsidiary that is party 
thereto, (iii) the Company and the Company Subsidiaries are not in default (and there is no event or condition that after notice or 
lapse of time or both would constitute a default by the Company or any Company Subsidiary) under any Real Property Lease and, 
to the Knowledge of the Company, there is no default (or event or condition that after notice or lapse of time or both would 
constitute a default) by any other party thereto under any Real Property Lease, (iv) no Person leases, subleases, licenses or 
otherwise has a right to use or occupy any of the Real Property other than the Company or any Company Subsidiary and (v) all 
improvements located on the Real Property are in sufficiently good condition and repair (ordinary wear and tear excepted) to 
allow the business of the Company and the Company Subsidiaries to be operated in the ordinary course as currently operated and 
as presently proposed to be operated. Neither the Company nor any Company Subsidiary is a party to any agreement for the sale 
of any Real Property. No other real property, other than the Real Property, is material to the operation of the business by the 
Company as conducted as of the date hereof.  
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Section 4.15     Tax Returns and Tax Payments . Except as, individually or in the aggregate, has not had or would 
not reasonably be expected to have a Company Material Adverse Effect:  

(a)    The Company and the Company Subsidiaries have timely filed (or, as to the Company Subsidiaries, 
the Company has filed on behalf of such Company Subsidiaries) all Tax Returns required to be filed by it, and all such Tax 
Returns are correct and complete in all material respects.  

(b)    The Company and the Company Subsidiaries have paid (or, as to the Company Subsidiaries, the 
Company has paid on behalf of such Company Subsidiaries) all Taxes require to be paid, whether or not shown to be due on any 
Tax Returns or has provided (or, as to the Company Subsidiaries, the Company has made provision on behalf of such Company 
Subsidiaries) reserves in its financial statements for any Taxes that have not been paid, whether or not shown as being due on any 
Tax Returns.  

(c)    Neither the Company nor any of the Company Subsidiaries has granted any request that remains in 
effect for waivers of the time to assess any Taxes.  

(d)    No claim for unpaid Taxes has been asserted against the Company or any of the Company 
Subsidiaries by a Tax authority.  

(e)    There are no Liens for Taxes upon the assets of the Company or any Company Subsidiary, except 
for Liens for Taxes not yet due and payable or for Taxes that are being disputed in good faith by appropriate Proceedings and with 
respect to which adequate reserves have been taken.  

(f)    No audit of any Tax Return of the Company or any of the Company Subsidiaries is being conducted 
by a Tax authority.  

(g)    Neither the Company nor any of the Company Subsidiaries (A) is or since January 1, 2011 has been 
a member of a group (other than a group the common parent of which is the Company and/or any Company Subsidiary and 
includes only the Company and/or Company Subsidiaries) filing a consolidated, combined, affiliated, unitary or similar income 
Tax Return or (B) has any liability for Taxes of any Person (other than the Company or any Company Subsidiary) arising from the 
application of Treasury Regulation Section 1.1502-6 or any analogous provision of state, local or foreign Law.  

(h)    Neither the Company nor any of the Company Subsidiaries is a party to or bound by or has any 
obligation under any Tax sharing or similar agreement or arrangement with any third-parties (other than commercial agreements 
the primary subject matter of which is not Tax matters).  

(i)    Since January 1, 2011, no written claim has been made by any Tax authority in a jurisdiction where 
the Company or any of the Company Subsidiaries has not filed a Tax Return that it is or may be subject to Tax by such 
jurisdiction.  

(j)    Neither the Company nor any of the Company Subsidiaries will be required to include any item of 
income in, or exclude any item of deduction from, taxable income for any taxable period (or portion thereof) ending after the 
Closing Date as a result of any: (A) change in method of accounting for a taxable period ending on or prior to the Closing Date; 
(B) “closing agreement” as described in Section 7121 of the Code (or any corresponding or similar provision of state, local or 
foreign  
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income Tax Law) executed on or prior to the Closing Date; (C) intercompany transaction or excess loss account described in 
Treasury Regulations under Section 1502 of the Code (or any corresponding or similar provision of state, local or foreign income 
Tax Law); (D) installment sale or open transaction disposition made on or prior to the Closing Date; (E) prepaid amount received 
on or prior to the Closing Date; or (F) as a result of Section 108(i) of the Code.  

(k)    None of the Company or any Company Subsidiaries has been a party to any “listed transaction” 
within the meaning of Section 6011 of the Code and the regulations thereunder.  

(l)    In the last five years, none of the Company or any Company Subsidiaries has distributed stock of 
another Person or has had its stock distributed by another Person, in a transaction that was purported or intended to be governed in 
whole or in part by Section 355 of the Code, in each case, other than the Spin-Off.  

(m)    To the Knowledge of the Company, there are no facts, circumstances or transactions that would 
reasonably be expected to adversely affect the intended Tax treatment of Company’s spin-off of DE US, Inc., Delaware 
corporation (“ Spinco ”), and any related transactions (including the acquisition of Spinco by MASTER BLENDERS 1753, B.V., 
an entity organized under the laws of the Netherlands) (the “ Spin-Off ”), as reflected in the private letter ruling from the Internal 
Revenue Service and the opinion of Skadden, Arps, Slate, Meagher & Flom LLP, dated as of June 28, 2012 in respect of such 
transactions (the “ Intended Tax Treatment ”).  

Section 4.16     Company Material Contracts .  

(a)    All Contracts required to be filed as exhibits to the Company SEC Documents have been so filed in 
a timely manner.  

(b)    Each of the Company Material Contracts is valid, binding and in full force and effect and is 
enforceable by the Company or the applicable Company Subsidiary in accordance with their terms, except as limited by Laws 
affecting the enforcement of creditors’ rights generally, by general equitable principles or by the discretion of any Governmental 
Entity before which any Proceeding seeking enforcement may be brought and except for such failures to be valid, binding and in 
full force and effect or enforceable that, individually or in the aggregate, have not had and would not reasonably be expected to 
have a Company Material Adverse Effect. Except as, individually or in the aggregate, has not had and would not reasonably be 
expected to have an Company Material Adverse Effect, the Company, or the applicable Company Subsidiary, has performed all 
obligations required to be performed by it under the Company Material Contracts, and it is not (with or without notice or lapse of 
time, or both) in breach or default thereunder and, to the Knowledge of the Company, no other party to any Company Material 
Contract is (with or without notice or lapse of time, or both) in breach or default thereunder. Except as, individually or in the 
aggregate, has not had and would not reasonably be expected to have an Company Material Adverse Effect, since January 1, 2013, 
neither the Company nor any of the Company Subsidiaries has received written notice of any actual, alleged, possible or potential 
violation of, or failure to comply with, any material term or requirement of any Company Material Contract.  
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Section 4.17     Intellectual Property .  

(a)    Except as, individually or in the aggregate, has not had and would not reasonably be expected to 
have a Company Material Adverse Effect, (A) the Company and the Company Subsidiaries own, license or otherwise have the 
valid right to use all Intellectual Property used in the operation of their businesses as currently conducted, free and clear of all 
Liens other than Permitted Liens; (B) no Proceedings or Orders are pending or, to the Knowledge of the Company, have been 
threatened in writing (including cease and desist letters or requests for a patent license) since January 1, 2013 against the 
Company or any Company Subsidiary with regard to any Intellectual Property; (C) the operation of the Company’s and the 
Company Subsidiaries’ businesses as currently conducted and as conducted since January 1, 2013 does not infringe, 
misappropriate, or otherwise violate any Intellectual Property of any other Person and, to the Knowledge of the Company, no 
Person is infringing, misappropriating, or otherwise violating the Intellectual Property owned by or exclusively licensed to the 
Company or any of the Company Subsidiaries; (D) all registrations and applications for Company Material Intellectual Property 
owned by the Company or any of the Company Subsidiaries are subsisting and unexpired and to the Knowledge of the Company, 
are valid and enforceable; (E) the Company and the Company Subsidiaries take commercially reasonable actions to protect the 
confidentiality of Trade Secrets included in the Company Material Intellectual Property, and to the Knowledge of the Company, 
there has not been any disclosure of any Trade Secrets in a manner that has resulted or is reasonably likely to result in the loss of 
such Trade Secrets or other rights in and to such information; and (F) the Company and the Company Subsidiaries take 
commercially reasonable actions to maintain and protect the integrity, security and operation of their software and systems (and all 
information transmitted thereby or stored therein), and there have been no violations of Law or the policies and procedures of the 
Company and the Company Subsidiaries with respect to same since January 1, 2013.  

(b)    To the Knowledge of the Company, except as, individually or in the aggregate, has not had and 
would not reasonably be expected to have a Company Material Adverse Effect, all material “HILLSHIRE”, “JIMMY DEAN” and 
“BALL PARK” Trademarks owned by the Company or any of the Company Subsidiaries are available for use and registration by 
the Company and the Company Subsidiaries in connection with the corresponding food or beverage products to which they 
pertain in each jurisdiction in which such Trademarks are currently used by and material to the Company and the Company 
Subsidiaries, taken as a whole.  

Section 4.18     Related Party Transactions . There are no Contracts between the Company or any Company 
Subsidiary, on the one hand, and the Company’s Affiliates (other than Company Subsidiaries), on the other hand, that would be 
required to be disclosed under Item 404 of Regulation S-K of the Exchange Act.  
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Section 4.19     Insurance . All insurance policies (“ Policies ”) with respect to the business and assets of the 
Company and the Company Subsidiaries are in full force and effect, except for such failures to be in full force and effect that, 
individually or in the aggregate, have not had and would not reasonably be expected to have, a Company Material Adverse Effect. 
Neither the Company nor any of the Company Subsidiaries is in material breach or default, and neither the Company nor any of 
the Company Subsidiaries have taken any action or failed to take any action which, with notice or the lapse of time, would 
constitute such a material breach or default, or permit termination or modification of any material Policies. With respect to each of 
the legal proceedings set forth in the Company SEC Documents, no such insurer has informed the Company or any of the 
Company Subsidiaries of any denial of coverage, except for such denials that, individually or in the aggregate, have not had and 
would not reasonably be expected to have, a Company Material Adverse Effect. The Company and the Company Subsidiaries 
have not received any written notice of cancellation of any of the Policies, except for such cancellations that, individually or in the 
aggregate, have not had and would not reasonably be expected to have, a Company Material Adverse Effect. Except as, 
individually or in the aggregate, has not had and would not reasonably be expected to have, individually or in the aggregate, a 
Company Material Adverse Effect, all appropriate insurers under the Policies have been timely notified of all material pending 
litigation and other potentially insurable material losses Known to the Company, and all appropriate actions have been taken to 
timely file all claims in respect of such insurable matters.  

Section 4.20     FDA/USDA/FTC Product Matters . Without limiting the generality of Section 4.9:  

(a)    Except as, individually or in the aggregate, has not had and would not reasonably be expected to 
have, individually or in the aggregate, a Company Material Adverse Effect, since January 1, 2011, the Company, the Company 
Subsidiaries and all products manufactured or marketed by the Company or any Company Subsidiary (the “ Products ”) have 
complied and are in compliance with (i) the applicable provisions of the Federal Food, Drug, and Cosmetic Act, as amended, and 
the applicable regulations and requirements adopted by the U.S. Food and Drug Administration (the “ FDA ”) thereunder, the 
applicable statutes, regulations and requirements of the U.S. Department of Agriculture (the “ USDA ”), all applicable statutes 
enforced by the U.S. Federal Trade Commission (“ FTC ”) and the applicable FTC regulations and requirements and any 
applicable requirements established by any state, local or foreign Governmental Entity responsible for regulating food products 
(together with the FDA and the USDA, collectively, the “ Food Authorities ”), and (ii) all terms and conditions imposed in any 
Permits granted to the Company or any Company Subsidiary by any Food Authority. The foregoing includes, but is not limited to, 
any applicable good manufacturing practices and sanitation requirements, labeling and advertising requirements, requirements 
relating to food or color additives, food standards, product composition requirements, testing requirements or protocols, 
recordkeeping or reporting requirements, monitoring requirements, packaging (including co-packing and re-packing) 
requirements, laboratory controls, storage and warehousing procedures, shipping requirements and shelf-life requirements.  

(b)    None of (i) the Company, the Company Subsidiaries, any Product or the facilities in which the 
Products are manufactured, processed, packaged or held or (ii) to the Knowledge of the Company, with respect to the Products, 
the Persons that manufacture, process, package, or supply ingredients and packaging materials for or distribute the Products, has 
received or is subject to, or since January 1, 2011 has been subject to, (i) any warning letter, untitled letter, notice of inspectional 
observation (FDA Form 483) or other adverse correspondence or notice from the FDA, Notice of Suspension or Notice of 
Intended Enforcement or other adverse correspondence or notice from the USDA or (ii) any import detention, investigation, 
suspension or withdrawal of inspection or registration, penalty  
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assessment or other compliance or enforcement action by any Food Authority, except for those to which the Company or a 
Company Subsidiary responded or those that have not had and would not reasonably be expected to have, individually or in the 
aggregate, a Company Material Adverse Effect.  

(c)    Except as has not had and would not reasonably be expected to have, individually or in the 
aggregate, a Company Material Adverse Effect, since January 1, 2011, none of (i) the Company, the Company Subsidiaries, or (ii) 
to the Knowledge of the Company, with respect to the Products, the Persons that manufacture, process, package, supply 
ingredients for or distribute the Products, has voluntarily or involuntarily initiated, conducted or issued, or caused to be initiated, 
conducted or issued, any recall, field alert, field correction, market withdrawal or replacement, safety alert, or other notice or 
action relating to an alleged lack of safety or regulatory compliance of any Product. To the Knowledge of the Company, there are 
no facts which are reasonably likely to cause (i) the recall, market withdrawal or replacement of any Product sold or intended to be 
sold or (ii) as a result of regulatory action, (x) a material change in the labeling of any such Products or (y) a termination or 
suspension of the marketing of such Products.  

Section 4.21     Broker’s Fees . Except for the fees payable to Centerview Partners and Goldman Sachs & Co. set 
forth in Section 4.21 of the Company Disclosure Letter, neither the Company nor any of the Company Subsidiaries nor any of 
their respective officers or directors on behalf of the Company or such Company Subsidiaries has engaged any financial advisor, 
broker or finder or incurred any liability for any financial advisory fee, broker’s fees, commissions or finder’s fees in connection 
with any of the transactions contemplated hereby.  

Section 4.22     Opinion of Financial Advisors . The Company Board has received the opinion from each of 
Centerview Partners and Goldman, Sachs & Co., to the effect that, subject to the assumptions, qualifications and other matters set 
forth therein, as of the date thereof, the consideration to be payable to holders of Company Common Stock in the Offer and the 
Merger pursuant to this Agreement is fair, from a financial point of view, to such holders.  

Section 4.23     No Other Representations or Warranties . Except for the representations and warranties expressly 
contained in this Article IV, each of Parent and Merger Sub acknowledges that neither the Company nor any Person acting on its 
behalf makes any other express or any implied representations or warranties in this Agreement with respect to (i) the Company or 
any Company Subsidiaries, any of their businesses, operations, assets, liabilities, condition (financial or otherwise) or prospects or 
any other matter relating to the Company or the Company Subsidiaries or (ii) the accuracy or completeness of any documentation, 
forecasts or other information provided by the Company or any Person acting on any of their behalf to Parent or Merger Sub, any 
Affiliate of Parent or any Person acting on any of their behalf.  
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ARTICLE V  

REPRESENTATIONS AND WARRANTIES OF  
PARENT AND MERGER SUB  

Except as otherwise disclosed in a letter (the “ Parent Disclosure Letter ”) delivered to the Company by Parent prior to the 
execution of this Agreement by Parent (which Parent Disclosure Letter shall in each case specifically identify by reference to 
sections of this Agreement any exceptions to each of the representations, warranties and covenants contained in this Agreement; 
provided , however , that any information set forth in one section of such Parent Disclosure Letter shall be deemed to apply to 
each other section or subsection thereof or hereof to which its relevance is reasonably apparent on its face), Parent and Merger 
Sub represent and warrant to the Company as follows:  

Section 5.1     Organization and Corporate Power . Parent is a corporation duly incorporated and validly existing 
and in good standing under the Laws of the State of Delaware and has all requisite corporate power and authority to own, lease 
and operate its properties and assets and to carry on its business as now being conducted. Merger Sub is a corporation duly 
incorporated, validly existing under the Laws of the State of Maryland and is in good standing with the SDAT and has all requisite 
corporate power and authority to own, lease and operate its properties and assets and to carry on its business as now being 
conducted.  

Section 5.2     Capitalization of Merger Sub .  

(a)    Since its date of incorporation, Merger Sub has not carried on any business or conducted any 
operations other than the execution of this Agreement, the performance of its obligations hereunder and matters ancillary thereto.  

(b)    The authorized capital stock of Merger Sub consists of 1,000 shares of common stock, $0.01 par 
value per share, all of which have been validly issued, are fully paid and nonassessable and are owned directly by Parent free and 
clear of any Lien.  

Section 5.3     Authority; Execution and Delivery; Enforceability; State Takeover Statutes .  

(a)    Each of Parent and Merger Sub has full corporate power and authority to execute and deliver this 
Agreement, to perform its obligations under this Agreement and to consummate the transactions contemplated hereby. The 
execution and delivery by each of Parent and Merger Sub of this Agreement, the performance and compliance by Parent with each 
of its obligations herein and the consummation by Parent and Merger Sub of the transactions contemplated hereby have been duly 
authorized by all necessary corporate action on the part of Parent and Merger Sub. Parent, as sole stockholder of Merger Sub, has 
approved this Agreement and the transactions contemplated hereby. Each of Parent and Merger Sub has duly executed and 
delivered this Agreement and, assuming the due authorization, execution and delivery by the Company of this Agreement, this 
Agreement constitutes Parent’s and Merger Sub’s legal, valid and binding obligation, enforceable against it in accordance with its 
terms, except as limited by Laws affecting the enforcement of creditors’ rights generally, by general equitable principles or by the 
discretion of any Governmental Entity before which any Proceeding seeking enforcement may be brought. Neither Parent nor any 
of its “affiliates” (as defined in Section 3-601 of the MGCL) is, or at any time during the last five (5) years has been, an 
“interested stockholder” (as defined in Section 3-601 of the MGCL) of the Company.  
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(b)    The Parent Board, at a meeting duly called and held, unanimously adopted resolutions approving 
this Agreement and the consummation of the transactions contemplated hereby, including the Transactions, upon the terms and 
subject to the conditions set forth in this Agreement on behalf of Parent and in Parent’s capacity as the sole stockholder of Merger 
Sub. The Merger Sub Board, at a meeting duly called and held, unanimously adopted resolutions approving this Agreement and 
the consummation of the transactions contemplated hereby, including the Transactions, upon the terms and subject to the 
conditions set forth in this Agreement. Neither the Parent Board nor the Merger Sub Board has rescinded, modified or withdrawn 
such resolutions in any way. No Takeover Laws apply or will apply to Parent or Merger Sub pursuant to this Agreement, the 
Transactions or the other transactions contemplated hereby.  

(c)    No vote of holders of any class or series of capital stock of Parent is necessary to approve this 
Agreement, the Transactions or the other transactions contemplated hereby.  

Section 5.4     Consents and Approvals; No Conflicts .  

(a)    The execution, delivery and performance by Parent and Merger Sub of this Agreement and the 
consummation by Parent and Merger Sub of the transactions contemplated hereby do not and will not require any Consent of, or 
Filing with, any Governmental Entity, other than (i) the filing with the SEC of the Offer Documents, (ii) the filing of the Articles 
of Merger and the acceptance for record by the SDAT of the Articles of Merger pursuant to the MGCL, (iii) filings, permits, 
authorizations, consents, notice to and approvals as may be required under, and other applicable requirements of, (A) the 
Exchange Act, (B) the Securities Act, (C) the rules and regulations of the NYSE and (D) the HSR Act, and (iv) such other 
Consents of, or Filings with, any Governmental Entity the failure of which to obtain or make, individually or in the aggregate, has 
not had and would not reasonably be expected to have a Parent Material Adverse Effect.  

(b)    Neither the execution and delivery of this Agreement by Parent or Merger Sub nor the 
consummation by Parent or Merger Sub of the transactions contemplated hereby, nor compliance by Parent or Merger Sub with 
any of the terms or provisions hereof, will (i) conflict with or violate any provision of the Constituent Documents of Parent or any 
Parent Subsidiaries or (ii) assuming that the authorizations, consents and approvals referred to in Section 5.4(a) are duly obtained, 
(x) violate any (1) Law or (2) Order, in either case, applicable to Parent or any Parent Subsidiaries or any of their respective 
properties or assets, (y) violate, conflict with, result in the loss of any benefit under, constitute a default (or an event which, with 
notice or lapse of time, or both, would constitute a default) under, result in the termination of or a right of termination or 
cancellation under, accelerate the performance required by, or result in the creation of any Lien upon any of the respective 
properties or assets of Parent or any Parent Subsidiaries under, any of the terms, conditions or provisions of any Contract to which 
Parent or any Parent Subsidiaries is a party, or by which they or any of their respective properties or assets may be bound or 
affected, except, in the case of the foregoing clauses (x) and (y), for such violations as, individually or in the aggregate, have not 
had and would not reasonably be expected to have a Parent Material Adverse Effect.  
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Section 5.5     Information Supplied .  

(a)    The Schedule TO, at the time of filing with the SEC, and the other Offer Documents, at the time of 
any distribution or dissemination thereof, will comply as to form in all material respects with the requirements of the Exchange 
Act and the rules and regulations promulgated thereunder and, at the time of such filing, at the time of such distribution or 
dissemination and at the Acceptance Time, will not contain any untrue statement of a material fact or omit to state a material fact 
necessary to make the statements therein, in light of the circumstances in which they are made, not misleading (except that no 
representation or warranty is made by Parent or Merger Sub regarding such portions thereof that relate expressly to the Company 
or any Company Subsidiaries or to statements made therein based on information supplied by or on behalf of the Company for 
inclusion or incorporation by reference therein).  

(b)    None of the information supplied or to be supplied by or on behalf of Parent or Merger Sub for 
inclusion or incorporation by reference in any Company Disclosure Document (i) in the case of the Proxy Statement, as amended 
or supplemented, if applicable, at the date it or any amendment or supplement is mailed to holders of the Shares and at the time of 
the Company Stockholders Meeting, if any, and (ii) in the case of any Company Disclosure Document (other than the Proxy 
Statement), at the time such Company Disclosure Document is filed with the SEC, at any time it is amended or supplemented and 
at the time of any distribution or dissemination thereof, will contain any untrue statement of a material fact or omit to state a 
material fact necessary to make the statements therein, in light of the circumstances in which they are made, not misleading.  

Section 5.6     Legal Proceedings . There are no Proceedings pending, or to the Knowledge of Parent, threatened 
against Parent or any of the Parent Subsidiaries or any of their respective assets, rights or properties or any of the officers or 
directors of Parent, except, in each case, for those that, individually or in the aggregate, have not had and would not reasonably be 
expected to have a Parent Material Adverse Effect. Neither Parent nor any of the Parent Subsidiaries nor any of their respective 
properties, rights or assets is or are subject to any Order, except for those that, individually or in the aggregate, have not had and 
would not reasonably be expected to have a Parent Material Adverse Effect.  

Section 5.7     Financing . Parent has delivered to the Company (i) a correct and complete fully executed copy of 
the second amended and restated commitment letter, dated as of June 8, 2014, between Parent, Morgan Stanley Senior Funding, 
Inc., J.P. Morgan Securities LLC and JPMorgan Chase Bank, N.A., including all exhibits, schedules, annexes and amendments to 
such letter in effect as of the date of the execution and delivery of this Agreement by Parent (the “ Commitment Letter ”) and (ii) a 
correct and complete fully executed copy of the fee letter referenced in the Commitment Letter (the “ Fee Letter ”) (it being 
understood that such letter has been redacted to omit the fee amounts and the economic provisions of the market flex provisions 
therein). Pursuant to, and subject to the terms and conditions of, the Commitment Letter, the lender thereunder has committed to 
lend the amounts set forth therein (the provision of such funds as set forth therein, but subject to the provisions of Section 6.9, the 
“ Financing ”) for the purposes set forth in such Commitment Letter. Neither the Commitment Letter nor the Fee Letter has been 
amended, restated or otherwise modified or waived prior to the execution and delivery of this Agreement by Parent, and the 
respective commitments contained in the Commitment Letter have not been withdrawn, rescinded, amended, restated or otherwise 
modified in any respect prior to the execution and delivery of this Agreement by Parent. As of the execution and delivery by 
Parent of this Agreement, the Commitment Letter is in full force and effect and constitutes the legal, valid and binding obligation 
of each of Parent and, to the Knowledge of Parent, each of the other parties thereto, enforceable in accordance with its terms 
against Parent and, to the Knowledge of Parent, each of the other parties  
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thereto, except as limited by Laws affecting the enforcement of creditors’ rights generally, by general equitable principles or by 
the discretion of any Governmental Entity before which any Proceeding seeking enforcement may be brought. There are no 
conditions precedent or contingencies (including pursuant to any “flex” provisions) related to the funding of the full amount of the 
Financing pursuant to the Commitment Letter, other than as expressly set forth in the Commitment Letter. Subject to the terms 
and conditions of the Commitment Letter, the net proceeds contemplated from the Financing (without taking into account any 
proceeds of the Parent’s existing revolving credit facility or the 364-Day Senior Unsecured Credit Facility contemplated by the 
Commitment Letter) will, in the aggregate and when taken together with Parent’s cash on hand, be sufficient for the satisfaction of 
all of Parent’s and Merger Sub’s obligations under this Agreement, including the payment of the consideration in the Offer and the 
Merger Consideration, the funding of any required refinancings or repayments of any existing Indebtedness of the Company or 
Parent in connection with the Transactions and the payment of all fees and expenses reasonably expected to be incurred by Parent, 
Merger Sub and the Surviving Corporation in connection with the Transactions and the Financing. As of the execution and 
delivery of this Agreement by Parent, (i) no event has occurred which would constitute a breach or default (or an event which with 
notice or lapse of time or both would constitute a default) or result in a failure to satisfy a condition precedent, in each case, on the 
part of Parent or, to the Knowledge of Parent, any other party to the Commitment Letter, under the Commitment Letter, and (ii) 
Parent does not have any reason to believe that any of the conditions to the Financing will not be satisfied or that the Financing or 
any other funds necessary for the satisfaction of all of Parent’s and Merger Sub’s obligations under this Agreement and the 
payment of the required refinancing or repayments of certain existing Indebtedness and of all fees and expenses reasonably 
expected to be incurred in connection herewith will not be available to Parent on the Closing Date. Parent has fully paid all 
commitment fees or other fees to the extent required to be paid on or prior to the date of the execution and delivery of this 
Agreement by Parent in connection with the Financing.  

Section 5.8     Broker’s Fees . Neither Parent nor Merger Sub nor any of their respective officers or directors, on 
behalf of Parent or Merger Sub, has engaged any financial advisor, broker or finder or incurred any liability for any financial 
advisory fee, broker’s fees, commissions or finder’s fees in connection with any of the transactions contemplated hereby for which 
the Company or any of the Company Subsidiaries would be responsible.  

Section 5.9     No Other Representations or Warranties . Except for the representations and warranties expressly 
contained in this Article V, the Company acknowledges that neither Parent, Merger Sub nor any Person acting on their behalf 
makes any other express or any implied representations or warranties in this Agreement with respect to (i) Parent or any of the 
Parent Subsidiaries, any of their businesses, operations, assets, liabilities, condition (financial or otherwise) or prospects or any 
other matter relating to Parent or the Parent Subsidiaries or (ii) the accuracy or completeness of any documentation, forecasts or 
other information provided by Parent or any Person acting on its behalf to the Company, any Affiliate of the Company or any 
Person acting on any of their behalf.  
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ARTICLE VI  

COVENANTS  

Section 6.1     Company Conduct of Business Prior to the Effective Time . Except as expressly contemplated or 
permitted by this Agreement, during the period from the date of this Agreement to the Effective Time, unless Parent otherwise 
agrees in writing, the Company shall, and shall cause the Company Subsidiaries to, conduct its business in the ordinary course 
consistent with past practice and use commercially reasonable efforts to (i) preserve intact its present business organization, (ii) 
maintain in effect all necessary licenses, Permits, consents, franchises, approvals and authorizations, (iii) keep available the 
services of its executive officers and key employees on commercially reasonable terms and (iv) maintain satisfactory relationships 
with its customers, lenders, suppliers and others having material business relationships with it. Without limiting the generality of 
the foregoing, and except as set forth in Section 6.1 of the Company Disclosure Letter, and except as expressly contemplated or 
permitted by this Agreement, during the period from the date of this Agreement to the Effective Time, the Company shall not, and 
shall cause the Company Subsidiaries not to, without the prior written consent of Parent in each instance (such consent (x) to be 
deemed given if Parent does not notify the Company in writing that it is not providing such consent with respect to such matter 
within five Business Days after the Company has requested such consent and (y) other than with respect to clauses (a), (b) or (d) 
below, such consent not to be unreasonably withheld, conditioned or delayed):  

(a)    amend the Constituent Documents of the Company or any Company Subsidiary (including by 
merger, consolidation or otherwise) or, in the case of the Company, opt into Section 3-803 of the MGCL;  

(b)    issue, sell, grant, dispose of, pledge or otherwise encumber, or authorize or propose the issuance, 
sale, disposition or pledge or other Lien of (i) any shares of Company Capital Stock or any other Securities of the Company or any 
Company Subsidiary, or any rights, warrants, options, calls, restricted stock units, stock appreciation rights, commitments or any 
other agreements of any character to purchase or acquire any Company Capital Stock or other Securities of the Company or any 
Company Subsidiary, or (ii) any other Securities in respect of, in lieu of, or in substitution for, any shares of Company Capital 
Stock or other Securities of the Company or any Company Subsidiary outstanding on the date hereof, other than, in the case of 
clauses (i) and (ii), the issuance of Top-Up Shares, the issuance of shares of Company Common Stock pursuant to the exercise of 
Company Stock Options, the vesting of Company RSUs and the granting of Company Stock Options, Company RSUs or other 
equity or equity-related awards under Company Benefit Plans in the ordinary course of business consistent with past practice;  

(c)    redeem, purchase or otherwise acquire, or propose to redeem, purchase or otherwise acquire, any 
outstanding shares of Company Capital Stock or other Securities of the Company or any Company Subsidiary (other than pursuant 
to the Company Benefit Plans), or split, combine, subdivide, consolidate or reclassify any shares of Company Capital Stock;  

(d)    declare, set aside for payment or pay any dividend, or make any other actual, constructive or deemed 
distribution (whether in cash, stock or property or any combination thereof) in respect of any shares of Company Capital Stock or 
other Securities of the Company or any Company Subsidiary or otherwise make any payments to its or their stockholders or other 
equityholders in their capacity as such, other than (i) regular quarterly cash dividends payable by the Company in respect of shares 
of Company Common Stock not exceeding $0.175 per share of Company Common  
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Stock with declaration, record and payment dates in accordance with the Company’s historical practice over the past twelve 
months, and which shall be paid in accordance with Section 6.15 (if applicable), (ii) dividends and distributions by a direct or 
indirect wholly owned Company Subsidiary to the Company or to another direct or indirect wholly owned Company Subsidiary, 
(iii) dividends and distributions of a Company Subsidiary required by the terms of any Contracts existing on the date of this 
Agreement and (iv) dividend equivalents that accrue pursuant to the terms of Company equity or equity-related awards under the 
Company Benefit Plans;  

(e)    (i) other than borrowings under the Company’s credit facilities and other lines of credit in existence 
as of June 8, 2014 in an amount not to exceed $20,000,000, incur or otherwise acquire, or modify in any material respect the terms 
of, any Indebtedness for borrowed money or assume, guarantee or endorse or otherwise become responsible for any such 
Indebtedness of any Person other than a wholly owned Company Subsidiary, make any loans, advances or capital contributions to, 
or investments in, any other Person other than a wholly owned Company Subsidiary or issue or sell any debt securities or calls, 
options, warrants, or other rights to acquire any debt securities of the Company or the Company Subsidiaries, enter into any “keep 
well” or Contract to maintain any financial statement condition of another Person or enter into any arrangement (including any 
capital lease) having the economic effect of the foregoing; provided that no Indebtedness incurred by the Company or the 
Company Subsidiaries shall have any voting rights associated therewith or (ii) redeem, repurchase, prepay, defease or cancel any 
Indebtedness for borrowed money, other than (1) as required in accordance with its terms or expressly required by this Agreement 
or (2) in the ordinary course of business consistent with past practice;  

(f)    sell, transfer, lease, license, mortgage, pledge, encumber, incur any Lien on, or otherwise dispose of, 
or agree to do any of the foregoing with respect to any of its properties, assets, licenses, operations, rights, product lines, 
businesses or interests therein (including Intellectual Property) that are material to the Company and the Company Subsidiaries, 
taken as a whole, except (A) in the ordinary course of business consistent with past practice, (B) pursuant to contracts in force on 
June 8, 2014, (C) dispositions of out of service, obsolete or worthless assets or (D) for transfers among the Company and the 
Company Subsidiaries;  

(g)    make any acquisition of, or investment in, a business, by purchase of stock, securities or assets, or 
by merger, consolidation or contributions to capital, outside the ordinary course of business consistent with past practice from any 
other Person (other than such transactions among the Company and the Company Subsidiaries) with a value or purchase price in 
excess of $1,000,000, individually, or $5,000,000 in the aggregate when taken with all other such ordinary course acquisitions or 
investments, or that would have any reasonable possibility of preventing or delaying the Closing beyond the Outside Date or 
increasing the likelihood of a failure to satisfy the condition set forth in Section 7.1(b);  

(h)    (i) enter into, materially modify or terminate (except expirations in accordance with its terms) any 
Contract that is or would be a Company Material Contract, or waive, release or assign any material rights or claims thereunder or 
(ii) enter into, modify, amend, renew or terminate any Contract or waive, release or assign any material rights or claims 
thereunder, which if so entered into, modified, amended, renewed, terminated, waived, released or assigned would reasonably be 
expected to (1) prevent or materially delay or impair the ability of the Company and the Company Subsidiaries to consummate the 
Transactions and the other transactions contemplated by this Agreement or (2) impair in any material respect the ability of the 
Company and the Company Subsidiaries, taken as a whole, to conduct their business in the ordinary course consistent with past 
practice;  
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(i)    extend, renew or enter into any Contracts containing non-compete or exclusivity provisions that 
would restrict or limit, in any material respect, the operations of the Company and the Company Subsidiaries, taken as a whole, or, 
upon completion of the Transactions, Parent or its Subsidiaries;  

(j)     except as required under existing plans and arrangements as of the date of this Agreement or as 
required by applicable Law, (a) increase benefits payable under any existing severance or termination pay policies, employment 
agreements or other arrangements with any director, employee or officer, (b) enter into or amend any employment, 
indemnification, retention, severance, termination, deferred compensation or other similar agreement with, or plan or arrangement 
covering, any director, officer or employee, (c) establish, adopt, terminate or amend any Company Benefit Plan or (d) grant, award 
or increase any compensation, bonus, incentive or other benefits of any kind (or accelerate the payment or benefits) payable to any 
director, officer or employee other than salary or wage rate increases to non-officer employees in the ordinary course of business 
consistent with past practice;  

(k)    adopt, enter into, modify, amend or terminate any collective bargaining agreement, agreement with 
any works council or labor Contract or hire or promote any employee or independent contractor into any role or position providing 
a compensation opportunity of greater than $250,000 in any annual period or, other than in the ordinary course of business 
consistent with past practice, terminate any employee;  

(l)    engage in any action, or fail to take any action, that could cause a partial or complete withdrawal, or 
could give rise to any liability with respect to partial or complete withdrawal, pursuant to any multiemployer plan within the 
meaning of Section 3(37) of ERISA;  

(m)    settle, or offer or propose to settle any litigation or other Proceeding or dispute (i) for an amount in 
excess of $2,500,000 or (ii) which would include any non-monetary relief that would materially affect the Company and the 
Company Subsidiaries, taken as a whole, or Parent and its Subsidiaries (other than the Company and the Company Subsidiaries), 
taken as a whole, in each case from and after the Closing Date;  

(n)    except as required by GAAP or the Company’s external auditor, make any change in financial 
accounting methods, principles or practices materially affecting the reported consolidated assets, liabilities or results of operations 
of the Company;  

(o)    authorize or adopt, or publicly propose, a plan or agreement of complete or partial liquidation or 
dissolution of the Company or any Company Subsidiary;  

(p)    (i) make or change any Tax election that, individually or in the aggregate, would be reasonably 
expected to adversely affect in any material respect the Tax liability of the Company or any Company Subsidiaries, (ii) change 
any material Tax accounting method, (iii) settle or compromise any material U.S. federal, state, local or non-U.S. Tax liability, 
(iv) consent to any extension or waiver of any limitation period with respect to any claim or assessment for material Taxes or (v) 
take any action nor fail to take any action if such action or such failure would reasonably be expected to result in the Spin-Off 
failing to qualify for its Intended Tax Treatment;  

(q)    agree, resolve or commit to take any of the actions prohibited by this Section 6.1.  
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Without limitation of any provisions of this Section 6.1, nothing in this Agreement shall, directly or indirectly, give any Party 
control over any other Party’s operations, business or decision-making before the Effective Time, and control over all such 
matters shall remain vested in the relevant Party, subject to the terms and conditions of this Agreement.  

Section 6.2     Preparation of the Proxy Statement; Stockholders Meeting .  

(a)    If the Company Stockholder Approval is required under the MGCL in order to consummate the 
Merger, then:  

(i)    As promptly as practicable after the Acceptance Time, the Company shall file with the SEC 
the Proxy Statement to be sent to the stockholders of the Company relating to the Company Stockholders Meeting. The 
Company shall use its reasonable best efforts to cause the SEC to clear the Proxy Statement as promptly as practicable 
after such filing (including by responding to comments of the SEC). Parent shall furnish all information as may be 
reasonably requested by the Company in connection with any such action and the preparation, filing and distribution of 
the Proxy Statement.  

(ii)    As promptly as practicable after the clearance of the Proxy Statement by the SEC, the 
Company shall use its reasonable best efforts to cause the Proxy Statement to be mailed to its stockholders. No filing of, 
or amendment or supplement to, the Proxy Statement will be made by the Company without providing Parent with a 
reasonable opportunity to review and comment thereon.  

(iii)    The Company shall notify Parent promptly of the receipt of any comments from the SEC or 
the staff of the SEC and of any request by the SEC or the staff of the SEC for amendments or supplements to the Proxy 
Statement or for additional information and shall supply Parent with copies of all correspondence between it or any of its 
Representatives, on the one hand, and the SEC or its staff, on the other hand, with respect to the Proxy Statement or the 
Transactions.  

(b)    If the Company Stockholder Approval is required under the MGCL in order to consummate the 
Merger, then:  

(i)    The Company shall, as soon as practicable following the clearance of the Proxy Statement 
by the SEC, duly call, give notice of, convene and hold a meeting of its stockholders (the “ Company Stockholders 
Meeting ”) for the purpose of seeking the Company Stockholder Approval.  

(ii)    Unless the Company has effected an Adverse Recommendation Change, the Company shall, 
through the Company Board, make the Company Recommendation, and shall include such Company Recommendation in 
the Proxy Statement, and use its reasonable best efforts to (x) solicit from its stockholders proxies in favor of the adoption 
of this Agreement, and (y) take all other action necessary or advisable to secure the Company Stockholder Approval.  

(c)    If the Company Stockholder Approval is required under the MGCL in order to consummate the 
Merger other than pursuant to Section 3-106 of the MGCL, nothing contained in this Agreement shall be deemed to relieve the 
Company of its obligation to submit the Merger to its stockholders for a vote on the approval thereof. The Company agrees that, 
unless this Agreement shall have been terminated in accordance with Article VIII, its obligations to hold the Company 
Stockholder  
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Meeting pursuant to this Section 6.2(c) shall not be affected by the commencement, public proposal, public disclosure or 
communication to the Company of any Takeover Proposal or by any Adverse Recommendation Change.  

Section 6.3     No Solicitation .  

(a)    As of the date hereof, the Company shall immediately cease any discussions or negotiations with 
any Person that may be ongoing with respect to a Takeover Proposal and, if applicable, shall seek to have returned to the 
Company any confidential information that had been provided in any such discussions or negotiations. From and after the date 
hereof until the earlier to occur of the Acceptance Time or the date of termination of this Agreement in accordance with Article 
VIII, the Company shall not, nor shall it permit any of its Subsidiaries to, nor shall it authorize or permit any of its officers, 
directors or employees or any Affiliate, investment banker, financial advisor, attorney, accountant or other representative retained 
by it or any of its Subsidiaries to, directly or indirectly, (i) solicit, initiate or knowingly encourage (including by way of furnishing 
information which has not been previously publicly disseminated), or take any other action designed to facilitate, any inquiry or 
the making of any proposal which constitutes, or may reasonably be expected to lead to, any Takeover Proposal, (ii) enter into any 
letter of intent, memorandum of understanding, merger agreement or other agreement, arrangement or understanding relating to 
any Takeover Proposal (other than an Acceptable Confidentiality Agreement) or (iii) enter into, continue or otherwise participate 
in any discussions or negotiations regarding any Takeover Proposal; provided , however , that if, prior to the Acceptance Time, 
following the receipt of a Superior Proposal or a Takeover Proposal that the Company Board determines in good faith is 
reasonably expected to lead to a Superior Proposal, and the Company Board determines in good faith, after consultation with 
outside legal counsel, that a failure to take action with respect to such Takeover Proposal would be inconsistent with its fiduciary 
duties (it being understood that, for all purposes of this Agreement, references to fiduciary duties of the Company Board shall 
include the duties of individual directors under the MGCL) to the Company and its stockholders under applicable Law, the 
Company may, in response to such Takeover Proposal, and subject to compliance with Section 6.3(c), (A) furnish information 
with respect to the Company to the party making such Takeover Proposal pursuant to a confidentiality agreement (an “ Acceptable 
Confidentiality Agreement ”) that contains provisions not less favorable to the Company in all material respects than those 
contained in the Confidentiality Agreement; provided that such Acceptable Confidentiality Agreement need not include a 
comparable standstill provision if the Company (x) waives the standstill provisions of the Confidentiality Agreement in favor of 
Parent or (y) similarly modifies the standstill provisions of the Confidentiality Agreement applicable to Parent, and (B) engage in 
discussions or negotiations with such party regarding such Takeover Proposal. It is agreed that any violation of the restrictions set 
forth in the preceding sentence by any officers, directors or employees or any Affiliate, investment banker, financial advisor, 
attorney, accountant or other Representative of the Company or any of the Company Subsidiaries shall be deemed to be a breach 
of this Section 6.3(a) by the Company.  

 
40  

 
      



 
 

(b)    Except as expressly permitted in this Section 6.3(b), neither the Company Board nor any committee 
thereof shall (1) withhold, withdraw or modify or qualify, or propose publicly to withhold, withdraw or modify or qualify the 
Company Recommendation, (2) take any other action or make any other statement in connection with the transactions 
contemplated by this Agreement inconsistent with the Company Recommendation or (3) approve, determine to be advisable, or 
recommend, or propose publicly to approve, determine to be advisable, or recommend, any Takeover Proposal ((1), (2) and (3) 
being referred to as an “ Adverse Recommendation Change ”).  

(i)    Notwithstanding the foregoing, prior to the Acceptance Time, the Company Board may (in 
each case, subject to compliance with this Section 6.3(b) and to compliance with Sections 6.3(a) and 6.3(c)) effect an 
Adverse Recommendation Change and, subject to compliance with Section 8.1(c)(i), terminate this Agreement in order to 
enter into a binding agreement for a Superior Proposal if: (i) a written Takeover Proposal is or has been made to the 
Company by a third party and such Takeover Proposal is not withdrawn; (ii) the Company Board concludes in good faith, 
after consultation with the Company’s outside financial advisors and outside legal counsel, that such Takeover Proposal 
constitutes a Superior Proposal; (iii) the Company Board concludes in good faith, after consultation with the Company’s 
outside legal counsel, that the failure to make an Adverse Recommendation Change or terminate this Agreement would be 
inconsistent with the exercise of its fiduciary duties to the Company and its stockholders under applicable Laws; (iv) the 
Company Board provides Parent at least three (3) Business Days’ prior written notice of its intention to take such action, 
which notice shall include the information with respect to such Superior Proposal that is specified in Section 6.3(c), as 
well as a copy of such Takeover Proposal; (v) during the three (3) Business Days following such written notice (or such 
shorter period as is specified below), the Company Board and its Representatives have negotiated in good faith with 
Parent (to the extent Parent wishes to negotiate) regarding any revisions to the terms of the transactions contemplated 
hereby proposed by Parent in response to such Superior Proposal; and (vi) at the end of the three (3) Business Day period 
described in the foregoing clause (v), the Company Board concludes in good faith, after consultation with the Company’s 
(x) outside legal counsel and financial advisors (and taking into account any adjustment or modification of the terms of 
this Agreement proposed in writing by Parent), that the Takeover Proposal continues to be a Superior Proposal and (y) 
outside legal counsel, that the failure to make such Adverse Recommendation Change or terminate this Agreement would 
be inconsistent with the exercise by the Company Board of its fiduciary duties to the Company and its stockholders under 
applicable Law. Any material amendment or modification to any Superior Proposal will be deemed to be a new Takeover 
Proposal for purposes of this Section 6.3; provided , however , that the notice period and the period during which the 
Company Board and its Representatives are required to negotiate in good faith with Parent regarding any revisions to the 
terms of this Agreement proposed by Parent in response to such new Takeover Proposal pursuant to clause (v) above shall 
expire on the later to occur of (x) 48 hours after the Company Board provides written notice of such new Takeover 
Proposal to Parent and (y) the end of the original three (3) Business Day period described in clause (v) above. Nothing in 
this Section 6.3(b) shall permit the Company, prior to termination of this Agreement, to enter into any letter of intent, 
memorandum of understanding, merger agreement or other agreement, arrangement or understanding relating to any 
Takeover Proposal or Superior Proposal (other than an Acceptable Confidentiality Agreement). Unless this Agreement 
has been terminated in accordance with Section 7.1, the Company Board may not submit to the vote of its stockholders 
any Takeover Proposal other than the transactions contemplated by this Agreement.  
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(ii)    Nothing in this Agreement shall prohibit or restrict the Company Board, in circumstances 
not involving or relating to a Takeover Proposal, from effecting an Adverse Recommendation Change in response to 
material events or changes arising after the date hereof that were not known or reasonably foreseeable to the Company as 
of or prior to the date hereof (an “ Intervening Event ”) if (and only if) (A) the Company Board concludes in good faith, 
after consultation with the Company’s outside legal counsel, that the failure to take such action would be inconsistent with 
the exercise of its fiduciary duties to the Company and its stockholders under applicable Laws; (B) the Company Board 
provides Parent at least three (3) Business Days’ prior written notice of its intention to take such action, which notice shall 
include a reasonably detailed description of the Intervening Event; (C) during the three (3) Business Days following such 
written notice (or such shorter period as is specified below), the Company Board and its Representatives have negotiated 
in good faith with Parent (to the extent Parent wishes to negotiate) regarding any revisions to the terms of the transactions 
contemplated hereby proposed by Parent in response to such Intervening Event; and (D) at the end of the three (3) 
Business Day period described in the foregoing clause (C), the Company Board concludes in good faith, after consultation 
with the Company’s outside legal counsel, that the failure to make such Adverse Recommendation Change would be 
inconsistent with the exercise by the Company Board of its fiduciary duties to the Company and its stockholders under 
applicable Law. Any material changes to an Intervening Event will be deemed to be a new Intervening Event for purposes 
of this Section 6.3; provided , however , that the notice period and the period during which the Company Board and its 
Representatives are required to negotiate in good faith with Parent regarding any revisions to the terms of this Agreement 
proposed by Parent in response to such new Intervening Event pursuant to clause (C) above shall expire on the later to 
occur of (x) 48 hours after the Company Board provides written notice of such new Intervening Event to Parent and (y) 
the end of the original three (3) Business Day period described in clause (C) above.  

(c)    In addition to the obligations of the Company set forth in Sections 6.3(a) and 6.3(b), the Company 
shall promptly, and in any event no later than 24-hours after it receives any Takeover Proposal, advise Parent orally and in writing 
of any request for confidential information in connection with a Takeover Proposal or of any Takeover Proposal, the material 
terms and conditions of such request or Takeover Proposal and the identity of the Person making such request or Takeover 
Proposal and shall keep Parent promptly advised of all changes to the material terms of any Takeover Proposal. The Company 
shall, promptly and in any event within 24 hours, provide to Parent any non-public information concerning the Company and the 
Company Subsidiaries that the Company provides (including through its Representatives) to any third Person in connection with 
any Takeover Proposal after the date hereof that was not previously provided to Parent.  
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(d)    Nothing contained in this Section 6.3 or Section 6.4 shall prohibit the Company Board from (i) 
taking and disclosing to their stockholders a position contemplated by Rule 14e-2(a) promulgated under the Exchange Act or 
making a statement contemplated by Item 1012(a) of Regulation M-A or Rule 14d-9 promulgated under the Exchange Act or (ii) 
making any disclosure to their stockholders if the Company Board determines in good faith, after consultation with the 
Company’s outside counsel, that the failure to make such disclosure would reasonably be likely to be inconsistent with applicable 
Law.  

(e)    For purposes of this Agreement:  

(i)    “ Takeover Proposal ” means any inquiry, proposal or offer from any Person (other than 
Parent and its Subsidiaries or Affiliates) relating to (A) any direct or indirect acquisition or purchase of 20% or more of 
the consolidated assets (including equity interests in Subsidiaries) of the Company, or 20% or more of any class of equity 
securities of the Company, (B) any tender offer or exchange offer that if consummated would result in any Person 
beneficially owning 20% or more of any class of equity securities of the Company and (C) any merger, consolidation, 
share exchange, business combination, recapitalization, liquidation, dissolution, or similar transaction involving the 
Company or any of its Subsidiaries pursuant to which such Person (or its stockholders) would own 20% or more of the 
consolidated assets of the Company or 20% or more of any class of equity securities of the Company or of any resulting 
parent company of the Company.  

(ii)    “ Superior Proposal ” means a bona fide written Takeover Proposal from any Person (other 
than Parent and its Subsidiaries or Affiliates) for a direct or indirect acquisition or purchase of 50% or more of the 
consolidated assets (including equity interests in Subsidiaries) of the Company, or 50% or more of any class of equity 
securities or voting power of the Company, any tender offer or exchange offer that if consummated would result in any 
Person beneficially owning 50% or more of any class of equity securities or voting power of the Company, or any merger, 
consolidation, share exchange, business combination, recapitalization, liquidation, dissolution or similar transaction 
involving the Company or any of the Company Subsidiaries pursuant to which such Person (or its stockholders) would 
own 50% or more of the consolidated assets of the Company or 50% or more of any class of equity securities of the 
Company or of any resulting parent company of the Company (in each case other than the transactions contemplated by 
this Agreement), (A) which is reasonably capable of being completed within a reasonable period of time on the terms set 
forth in such proposal, taking into account all financial, legal, regulatory and other aspects thereof that the Company 
Board deems relevant, (B) for which the third party has demonstrated that the financing for such offer is fully committed 
or is reasonably likely to be obtained, in each case as determined by the Company Board in its good faith judgment (after 
consultation with the Company’s financial advisors and outside legal counsel) and (C) which the Company Board has 
determined in its good faith judgment would, if consummated, result in a transaction more favorable to its stockholders 
from a financial point of view than the transactions contemplated by this Agreement.  
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Section 6.4     Publicity . Except with respect to, or following, any Adverse Recommendation Change made in 
accordance with the terms of this Agreement, and except to the extent disclosed in or consistent with the Offering Documents or 
the Proxy Statement, Parent and the Company shall consult with each other before issuing, and give each other the opportunity to 
review and comment upon, any press release or other public statements with respect to the transactions contemplated by this 
Agreement, including the Transactions, and shall not issue any such press release or make any such public statement prior to such 
consultation, except as such Party may reasonably conclude may be required by applicable Law or the rules of the NYSE (or any 
other securities market).  

Section 6.5     Notification of Certain Matters . Parent and the Company shall each give prompt notice to the other 
Party if any of the following occur after the date of this Agreement: (i) receipt of any written notice to the receiving Party from 
any third Person alleging that the consent or approval of such third Person is or may be required in connection with the 
Transactions and the other transactions contemplated by this Agreement and such consent could (in the good faith determination 
of such Party) reasonably be expected to prevent or materially delay the consummation of the Transactions or the other 
transactions contemplated by this Agreement; (ii) receipt of any notice or other communication from any Governmental Entity or 
the NYSE (or any other securities market) in connection with the Transactions and the other transactions contemplated by this 
Agreement; or (iii) the occurrence of an event which would or would be reasonably likely to (A) prevent or materially delay the 
consummation of the Transactions or the other transactions contemplated hereby or (B) result in the failure of any condition to the 
Offer or the Merger set forth in Annex A and Article VII to be satisfied; provided , however , that the delivery of any notice 
pursuant to this Section 6.5 shall not limit or otherwise affect the remedies of Parent or the Company available hereunder and no 
information delivered pursuant to this Section 6.5 shall update any section of the Company Disclosure Letter or the Parent 
Disclosure Letter or shall affect the representations or warranties of the parties hereunder.  
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Section 6.6     Access to Information .  

(a)    Upon reasonable notice and subject to applicable Laws relating to the exchange of information, the 
Company shall afford to Parent and its Affiliates and its and their officers, agents, control persons, employees, consultants, 
professional advisers (including attorneys, accountants and financial advisors) (“ Representatives ”), during normal business hours 
during the period prior to the Effective Time, reasonable access (including for the purpose of coordinating transition planning with 
employees and conducting Phase I environmental site assessments) to all its and its Subsidiaries’ properties, books, contracts, 
commitments and records, and to its and its Subsidiaries’ officers, employees, accountants, counsel and other Representatives and, 
during such period, the Company shall promptly make available to the Parent, subject, in the case of competitively sensitive 
information, to any “clean-room” arrangements agreed between the Parties, (i) a copy of each report, schedule, registration 
statement and other document filed or received by it during such period pursuant to the requirements of federal securities Laws 
and (ii) all other information concerning its business, properties and personnel as the Parent may reasonably request.  

(b)    No investigation by Parent or its Representatives shall affect the representations, warranties, 
covenants or agreements of the Company set forth herein.  

(c)    This Section 6.6 shall not require the Company to permit any access, or to disclose any information, 
that in the reasonable, good faith judgment of the Company is competitively sensitive, would reasonably be expected to result in 
any violation of any material Contract or Law to which the Company or its Subsidiaries is a party or is subject or cause any 
privilege (including attorney-client privilege) which the Company or any of its Subsidiaries would be entitled to assert to be 
undermined with respect to such information if such undermining of such privilege could in the Company’s good faith judgment 
adversely affect in any material respect the Company’s position in any pending or reasonably probable future litigation; provided , 
that the Parties shall cooperate in seeking to find a way to allow disclosure of such information to the extent doing so (1) would 
not (in the good faith belief of the Company) reasonably be likely to result in the violation of any such material Contract or Law 
or reasonably be likely to cause such privilege to be undermined with respect to such information or (2) could reasonably (in the 
good faith belief of the Company) be managed through the use of any “clean-room” arrangements agreed between the Parties 
pursuant to which non-employee Representatives of Parent shall be provided access to such information; provided , further , that 
the Company shall (x) notify the Parent that such disclosures are reasonably likely to violate the Company’s or its Subsidiaries’ 
obligations under any such material Contract or Law or are reasonably likely to cause such privilege to be undermined and (y) in 
the case where such disclosures are reasonably likely to violate the Company’s or its Subsidiaries’ obligations under any material 
Contract, use reasonable commercial efforts to seek consent from the applicable third party to any such material Contract with 
respect to the disclosures prohibited thereby (to the extent not otherwise expressly prohibited by the terms of such Contract).  

(d)    Unless and until the Closing occurs, the information provided pursuant to this Section 6.6 shall be 
kept confidential by the recipient thereof in accordance with, and shall otherwise abide by and be subject to the terms and 
conditions of, the Confidentiality Agreement, except that notwithstanding Section 2 of the Confidentiality Agreement, (x) the 
Company and Parent may disclose any of the terms, conditions or other facts of the Transactions and other transactions 
contemplated by this Agreement if expressly permitted by the terms of this Agreement; (y) notwithstanding Section 1 of the 
Confidentiality Agreement, the Company shall have no further consent rights with respect to Parent’s selection of any potential 
source of debt financing (and their respective representatives) or Parent’s ability to share Confidential Information (as defined in 
the Confidentiality Agreement) with such debt financing  
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sources (provided, that Parent shall provide prompt written notice to the Company of any such debt financing sources with whom 
it has shared Confidential Information) and (z) any such debt financing sources shall be expressly included within the definition of 
“Representatives” in the Confidentiality Agreement.  

(e)    Notwithstanding any other provision of this Agreement, Parent agrees that it will not, and will cause 
its Representatives not to, prior to the Effective Time, use any information obtained pursuant to this Section 6.6 for any 
competitive or other purpose unrelated to the consummation of the Transactions.  

Section 6.7     Efforts .  

(a)    Subject to the terms and conditions of this Agreement, each of Parent and the Company shall, and 
shall cause their respective Subsidiaries to use reasonable best efforts (i) to take, or cause to be taken, all actions necessary, proper 
or advisable to comply promptly with all legal requirements which may be imposed on such Party or its Subsidiaries with respect 
to the Transactions and, subject to the conditions set forth in Annex A and Article VII hereof, to consummate the transactions 
contemplated by this Agreement, including the Transactions, as promptly as practicable and (ii) to obtain (and to cooperate with 
the other Party to obtain) any consent, authorization, order or approval of, or any exemption by, any Governmental Entity and any 
other third Person which is required to be obtained by Parent or the Company or any of their respective Subsidiaries in connection 
with the Transactions and the other transactions contemplated by this Agreement, and to comply with the terms and conditions of 
any such consent, authorization, order or approval. Parent shall, and shall cause its Subsidiaries to, promptly take any and all steps 
necessary to avoid or eliminate each and every impediment and obtain all consents under the HSR Act and any other applicable 
U.S. or foreign competition, antitrust, merger control or investment Laws (together with the HSR Act, “ Antitrust Laws ”) that 
may be required by any foreign or U.S. federal, state or local Governmental Entity, in each case with competent jurisdiction, so as 
to enable the Parties to consummate the Transactions as promptly as practicable, including committing to or effecting, by consent 
decree, hold separate orders, trust, or otherwise, the sale or disposition of, or prohibition or limitation on the ownership or 
operation by Parent and the Company or any of their respective Subsidiaries of, such assets or businesses as may be required in 
order to avoid the entry of, or to effect the dissolution of or vacate or lift, any Order, that would otherwise have the effect of 
preventing or materially delaying the consummation of any of the Transactions. Further, and for the avoidance of doubt, Parent 
will take any and all actions necessary in order to ensure that (x) no requirement for any non-action by or consent or approval of 
the FTC, the Antitrust Division of the Department of Justice or any other Governmental Entity with respect to any Antitrust Laws, 
(y) no decree, judgment, injunction, temporary restraining order or any other order in any suit or proceeding with respect to any 
Antitrust Laws and (z) no other matter relating to any Antitrust Laws would preclude consummation of the Offer or the Merger by 
the Outside Date.  

(b)    Subject to the terms and conditions of this Agreement, each of Parent and the Company shall use 
reasonable best efforts to take, or cause to be taken, all actions, and to do, or cause to be done, all things necessary, proper or 
advisable to consummate and make effective, as soon as practicable after the date of this Agreement, the transactions 
contemplated hereby, including using reasonable best efforts to lift or rescind any injunction or restraining order or other order 
adversely affecting the ability of the Parties to consummate the transactions contemplated hereby and using reasonable best efforts 
to defend any litigation seeking to enjoin, prevent or delay the consummation of the transactions contemplated hereby or seeking 
material damages.  
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(c)    In furtherance and not in limitation of the foregoing, (i) each Party hereto shall make an appropriate 
filing of a Notification and Report Form pursuant to the HSR Act with respect to the transactions contemplated hereby as 
promptly as practicable and in any event within seven (7) Business Days of the date hereof, unless otherwise agreed to by the 
Parties, and to supply as promptly as practicable any additional information and documentary material that may be requested 
pursuant to the HSR Act and use its reasonable best efforts to take, or cause to be taken, all other actions consistent with this 
Section 6.7 necessary to cause the expiration or termination of the applicable waiting periods under the HSR Act (including any 
extensions thereof) as soon as practicable and (ii) each of the Parent and the Company shall use its reasonable best efforts to (x) 
take all action reasonably necessary to ensure that no state takeover statute or similar Law is or becomes applicable to any of the 
transactions contemplated by this Agreement and (y) if any state takeover statute or similar Law becomes applicable to any of the 
transactions contemplated by this Agreement, take all action necessary to enable the transactions contemplated by this Agreement 
to be consummated as promptly as practicable on the terms contemplated by this Agreement and otherwise minimize the effect of 
such Law on the transactions contemplated by this Agreement.  

(d)    Each of the Parties hereto shall use its reasonable best efforts to (i) cooperate in all respects with 
each other in connection with any filing or submission with a Governmental Entity in connection with the transactions 
contemplated by this Agreement and in connection with any investigation or other inquiry by or before a Governmental Entity 
relating to the transactions contemplated by this Agreement, including any governmental inquiry, investigation or proceeding 
initiated by a private party, and (ii) keep the other Party informed in all material respects and on a reasonably timely basis of any 
communication received by such Party from, or given by such Party to, the FTC, the Antitrust Division of the Department of 
Justice or any other Governmental Entity and of any communication received or given by a private Person in connection with any 
governmental inquiry, investigation or proceeding, in each case regarding any of the transactions contemplated by this Agreement. 
Notwithstanding anything to the contrary contained in this Agreement, Parent shall have the right to direct all matters with any 
Governmental Entity consistent with its obligations hereunder. In addition, Parent shall have the principal responsibility for 
devising and implementing the strategy for obtaining any necessary antitrust or competition clearances and shall take the lead in 
all meetings and communications with any Governmental Entity in connection with obtaining any necessary antitrust or 
competition clearances. In furtherance and not in limitation of this Section 6.7(d), subject to applicable Laws relating to the 
exchange of information, each Party shall consult and cooperate with the other Party in connection with any analysis, appearance, 
presentation, memorandum, brief, argument, opinion or proposal made or submitted in connection with any such request, inquiry, 
investigation, action or other legal proceeding. In addition, except as may be prohibited by any Governmental Entity or by Law, in 
connection with any such request, inquiry, investigation, action or other legal proceeding, each Party hereto shall permit 
authorized Representatives of the other Party (x) to participate at or in each substantive meeting, conference or telephone call with 
a representative of a Governmental Entity relating to such request, inquiry, investigation, action or other legal proceeding and (y) 
to have reasonable access to and be consulted in connection with any material document, opinion or proposal made or submitted 
to any Governmental Entity in connection with any such request, inquiry, investigation, action or other legal proceeding. Parent 
and the Company may, as each deems advisable and necessary, reasonably designate any competitively sensitive material 
provided to the other under this Section 6.7(d) as “outside counsel only.” Such materials and the information contained therein 
shall be given only to the outside antitrust counsel of the recipient and will not be disclosed by such outside counsel to employees, 
officers or directors of the recipient unless express permission is obtained in advance from the source of the materials or its legal 
counsel. Notwithstanding anything to the contrary in this Section 6.7(d), materials provided to the other Party or its outside 
counsel may be redacted to remove references concerning the  
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valuation, pricing and other competitively sensitive terms from an antitrust perspective in the Contracts of Parent, the Company 
and their respective Subsidiaries.  

Section 6.8     Indemnification .  

(a)    Parent agrees that all rights to exculpation, indemnification or advancement of expenses arising 
from, relating to, or otherwise in respect of, acts or omissions occurring prior to the Effective Time now existing in favor of the 
current or former directors or officers of the Company or the Company Subsidiaries as provided in their respective Constituent 
Documents or any indemnification or similar agreements shall survive the Transactions and shall continue in full force and effect 
in accordance with their terms, and Parent shall cause the Surviving Corporation to comply therewith. For a period of no less than 
six (6) years from the Effective Time, Parent shall cause the Surviving Corporation to maintain in effect the exculpation, 
indemnification and advancement of expenses provisions of the Company’s Constituent Documents or any indemnification or 
similar agreements, in the form that is in effect as of the date of this Agreement, and shall not amend, repeal or otherwise modify 
any such provisions in any manner that would adversely affect the rights thereunder of any individuals who immediately before 
the Effective Time were current or former directors, officers or employees of the Company; provided , however , that all rights to 
exculpation, indemnification and advancement of expenses in respect of any Proceeding pending or asserted or any claim made 
within such period shall continue until the final disposition of such Proceeding.  

(b)    In the event that either Parent or the Surviving Corporation or any of its successors or assigns (i) 
consolidates with or merges into any other Person and is not the continuing or surviving corporation or entity of such 
consolidation or merger or (ii) transfers or conveys all or substantially all of its properties, rights and other assets to any Person, 
then, and in each such case, Parent shall, and shall cause the Surviving Corporation to, cause proper provision to be made so that 
such successor or assign shall expressly assume the obligations set forth in this Section 6.8.  

(c)    Prior to the Acceptance Time the Company may, and if the Company does not, Parent shall cause 
the Surviving Corporation as of immediately following the Effective Time to, obtain and fully pay for, at no expense to the 
beneficiaries, non-cancellable “tail” insurance policies with a claims period of at least six years from and after the Effective Time 
from insurance carriers with the same or better credit ratings as the Company’s current insurance carriers with respect to directors’ 
and officers’ liability insurance policies and fiduciary liability insurance policies (collectively, “ D&O Insurance ”), for the 
persons who are covered by the Company’s existing D&O Insurance, with terms, conditions, retentions and levels of coverage at 
least as favorable to the insured individuals as the Company’s existing D&O Insurance with respect to matters existing or 
occurring at or prior to the Effective Time (including in connection with this Agreement or the transactions contemplated hereby); 
provided , however , that in no event shall the Company pay, or the Surviving Corporation, as the case may be, be required to pay, 
for such “tail” insurance policies a one-time premium in excess of 300% of the Company’s current annual premium for D&O 
Insurance as of June 8, 2014 (the “ Premium Cap ”). If the Company and the Surviving Corporation for any reason fail to obtain 
such “tail” insurance policies as of the Effective Time, the Surviving Corporation shall, and Parent shall cause the Surviving 
Corporation to, continue to maintain in effect, at no expense to the beneficiaries, D&O Insurance for a period of at least six years 
from and after the Effective Time for the persons who are covered by the Company’s existing D&O Insurance, with terms, 
conditions, retentions and levels of coverage at least as favorable as provided in such existing D&O Insurance, from insurance 
carriers with the same or better claims-paying ability ratings as the Company’s current D&O Insurance carriers; provided , 
however , that the Surviving Corporation shall not be required to pay for such D&O Insurance an annual premium in excess of  
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Premium Cap, in which case the Surviving Corporation shall, and Parent shall cause the Surviving Corporation to, use 
commercially reasonable efforts to maintain in effect, at no expense to the beneficiaries, for a period of at least six years from the 
Effective Time for the persons who are covered by the Company’s existing D&O Insurance, D&O Insurance with the best overall 
terms, conditions, retentions and levels of coverage reasonably available for an annual premium equal to the Premium Cap.  

(d)    The provisions of this Section 6.8 shall survive consummation of the Transactions, are intended to 
be for the benefit of, and will be enforceable by, each Party entitled to indemnification hereunder, his or her heirs and his or her 
representatives and are in addition to, and not in substitution for, any other rights to indemnification or contribution that any such 
Person may have by Contract or otherwise.  

Section 6.9     Financing .  

(a)    Parent shall use reasonable best efforts to take, or cause to be taken, all actions and to do, or cause to 
be done, all things necessary, proper or advisable to consummate and obtain the Financing on the terms and conditions described 
in the Commitment Letter and shall not permit any amendment or modification to be made to, any replacement of all or a portion 
of any facilities (or commitments thereof) described in, or any waiver of any provisions under, the Commitment Letter without the 
prior written consent of the Company, if such amendment, modification, replacement or waiver (i) reduces the aggregate amount 
of the Financing to an amount below the amount required, to consummate the Transactions and to repay or refinance the debt 
contemplated to be replaced by the Commitment Letter, including the payment of all fees, premiums and expenses associated 
therewith, (ii) imposes additional conditions or any contingencies or otherwise expands upon, amends or otherwise modifies any 
of the conditions to the receipt of any portion of the Financing in a manner that would or would reasonably be expected to make 
any portion of the funding of the Financing (or satisfaction of the conditions to obtaining the Financing) less likely to be obtained, 
(iii) prevents, impedes or delays the occurrence of Closing, (iv) adversely impacts the ability of Parent to enforce its rights against 
any other party to the Commitment Letter or the Definitive Agreements or (v) adversely impacts the ability of Parent to 
consummate the transactions contemplated hereby. For the avoidance of doubt, but subject to the foregoing, Parent may amend, 
supplement, modify or replace the Commitment Letter as in effect at the date hereof (x) to add or replace lenders, lead arrangers, 
bookrunners, syndication agents or similar entities who had not executed the Commitment Letter as of the date of this Agreement 
or (y) to increase the amount of indebtedness. Parent shall not, and shall not permit any of its Subsidiaries to, (a) issue or sell any 
debt securities, incur debt for borrowed money or issue any equity securities or equity-linked securities, in each case the effect of 
which is to reduce the commitments under the Bridge Facility (as defined in the Commitment Letter) unless (i) all lenders 
providing debt commitments and loans thereunder are Investment Grade Lenders (as defined in the Commitment Letter) and (ii) 
the proceeds are placed in an escrow account and not released therefrom until either used for Financing of the Transactions or the 
termination of this Agreement in accordance with Article VIII, (b) will not obtain commitments for, or obtain loans under, any 
term loan facility or term bank debt the effect of which is to reduce the commitments under the Bridge Facility (as defined in the 
Commitment Letter) unless (i) the purpose of such loans is solely to finance the Transactions, (ii) the conditions precedent to the 
availability of such facility on the Offer Closing are not less favorable to Parent than such conditions in the Bridge Facility and do 
not include any conditions not set forth in the Condition Precedent Exhibit (as defined in the Commitment Letter) and (iii) any 
proceeds from any such facility received prior to the Offer Closing are placed in an escrow account and not released therefrom 
until either used to finance the Transactions or the termination of this Agreement in accordance with Article VIII; or (c) 
consummate any sale or disposition of assets the effect of which is to reduce the commitments under the Bridge Facility unless the 
proceeds  
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are placed in an escrow account and not released therefrom until either used for the Financing of the Transactions or the 
termination of this Agreement in accordance with Article VIII. For purposes of this Agreement, (1) the term “ Financing ” shall be 
deemed to include the financing contemplated by the Commitment Letter as amended, modified or replaced pursuant to this 
Section 6.9 (including any Alternative Financing used to satisfy the obligations under this Agreement), and (2) the term “ 
Commitment Letter ” shall be deemed to include the Commitment Letter as may be amended or modified pursuant to this Section 
6.9 and any commitment letters with respect to the Alternative Financing. Parent acknowledges and agrees that neither the 
obtaining of the Financing or any Alternative Financing is a condition to Parent’s obligations to consummate the Transactions and 
the other transactions contemplated by this Agreement.  

(b)    Parent shall use its reasonable best efforts to take, or cause to be taken, all actions and to do, or 
cause to be done, all things necessary, proper or advisable to consummate and obtain the Financing on the terms and conditions 
described in the Commitment Letter, including using reasonable best efforts to (i) maintain in effect the Commitment Letter 
pursuant to its terms (except for amendments not prohibited by Section 6.9(a)) until the transactions contemplated by this 
Agreement are consummated or this Agreement is terminated in accordance with its terms, (ii) negotiate and enter into definitive 
agreements with respect to the Financing on the terms and conditions contained in the Commitment Letter (including any “flex” 
provisions) or on other terms not materially less favorable, in the aggregate, to Parent (as determined in the reasonable judgment 
of Parent) than the terms and conditions contained in the Commitment Letter (such definitive agreements, the “ Definitive 
Agreements ”), and do not expand upon the conditions precedent set forth in the Commitment Letter in a manner that would 
reasonably be expected to make any portion of the funding of the Financing less likely to be obtained or prevent, impede or delay 
the funding of the Financing and, upon execution thereof, deliver a copy thereof to the Company, (iii) satisfy (or, if deemed 
advisable by Parent, seek a waiver on a timely basis of) all covenants, other obligations and conditions to funding in the 
Commitment Letter that are required to be satisfied by it and, in the event that all conditions to funding in the Commitment Letter 
and the Definitive Agreements are satisfied at or prior to Offer Closing, consummate the Financing at the Offer Closing in 
accordance with the terms and conditions of the Commitment Letter as in effect at or prior to the Offer Closing and (iv) so long as 
the conditions in the immediately preceding clause (iii) have been satisfied, take commercially reasonable efforts to enforce its 
rights under the Commitment Letter and the Definitive Agreements in the event of a failure to fund by the Financing Sources that 
prevents, impedes or delays the Offer Closing. Notwithstanding anything to the contrary in this Agreement, nothing contained in 
this Section 6.9(b) shall require, and in no event shall the reasonable best efforts of Parent or Merger Sub be deemed or construed 
to require, either Parent or Merger Sub to pay any material fees in excess of those contemplated by the Commitment Letter or the 
Fee Letter.  
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(c)    In the event any portion of the Financing becomes unavailable on the terms and conditions 
contemplated in the Commitment Letter or Parent becomes aware of any event or circumstance that makes any portion of the 
Financing unavailable, in each case, on the terms and conditions contemplated in the Commitment Letter and such portion is 
reasonably required to consummate the Transactions and the other transactions contemplated by this Agreement, Parent shall 
promptly notify the Company and shall use its reasonable best efforts to arrange alternative financing from the same or alternative 
sources in an amount sufficient to consummate the transactions contemplated under this Agreement (the “ Alternative Financing 
”) and all references to Financing shall be deemed to include such Alternative Financing and all references to the Commitment 
Letter and Definitive Documents shall include the applicable documents for the Alternative Financing; provided however, that 
Parent shall not be required to obtain financing which includes terms and conditions less favorable (taking into account any 
“market flex” provision) to Parent, in each case relative to those in the Financing being replaced. Parent shall give the Company 
prompt oral and written notice of any material breach or default by any party to the Commitment Letter or Definitive Agreements 
of which Parent becomes aware or any termination or waiver, amendment or other modification of the Commitment Letter or 
Definitive Agreements. Parent shall keep the Company reasonably informed of the status of its effort to arrange the Financing and 
shall provide to the Company copies of all material, final definitive documents related to the Financing (excluding fee letters, 
except to the extent that such documents contain any conditions to funding or other substantive provisions regarding the terms and 
conditions of the Financing). In the event that Parent commences an enforcement action to enforce its rights under the 
Commitment Letter or the Definitive Agreements and/or cause the Financing Sources to fund the Financing, Parent shall keep the 
Company reasonably informed of the status of such enforcement action.  

(d)    The Company shall, shall cause the Company Subsidiaries to, and shall use reasonable best efforts 
to cause its and their respective Representatives to, provide to Parent the following information at least 30 days prior to the 
Acceptance Time (the “ Information Delivery Date ”), in each case to the extent not otherwise publicly available by the 
Information Delivery Date:  

(i)    unaudited consolidated and consolidating balance sheets and related statements of income, 
stockholders’ equity and cash flows of the Company and the Company Subsidiaries for each fiscal quarter (other than the 
fourth quarter) ended subsequent to June 29, 2013 and at least 40 days prior to the Information Delivery Date and the 
comparable period in the prior fiscal year; and  

(ii)    audited consolidated and consolidating balance sheets of the Company and the Company 
Subsidiaries for the two most recently completed fiscal years, and related audited statements of income, stockholders’ 
equity and cash flows of the Company and the Company Subsidiaries for the three most recently completed fiscal years, 
in each case ended at least 60 days prior to the Information Delivery Date;  

provided that, if a fiscal quarter ends after such 40th day or if a fiscal year ends after such 60th day and in each case prior to the 
anticipated Acceptance Time, then the Company shall, shall cause the Company Subsidiaries to, and shall use reasonable best 
efforts to cause its and their respective Representatives to, provide to Parent the financial information referred to in clause (i) or 
(ii) above, as applicable, at or prior to such time as it is required to file such financial information with the SEC.  
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In addition, from and after entry into this Agreement, the Company shall, shall cause the Company Subsidiaries to, and shall use 
reasonable best efforts to cause its and their respective Representatives to, cooperate with Parent in the preparation of customary 
pro forma financial statements of Parent that meet the requirements of Regulation S-X under the Securities Act and all other 
accounting rules and regulations of the SEC promulgated thereunder and required to be included in a Registration Statement under 
the Securities Act on Form S-3 (“ Pro Forma Financial Statements ”), to the extent the Company’s and the Company Subsidiaries’ 
cooperation relates to financial information and data derived from the Company’s and the Company Subsidiaries’ historical books 
and records, and to assist Parent in obtaining from the Company’s independent accountants a customary comfort letter with 
respect to the financial information provided pursuant to this subsection (d) and their consent to use such financial information 
(including their audit reports with respect to the financial information referred to in clause (ii) above) in a Registration Statement 
under the Securities Act on Form S-3.  

Notwithstanding the foregoing, if the Company in good faith reasonably believes that it has delivered the information requested by 
this Section 6.9(d), it may deliver to the Parent a written notice to that effect (stating when it believes it completed any such 
delivery), in which case the Company shall be deemed to have delivered such information required by this Section 6.9(d) as of the 
date of delivery of such notice unless the Parent in good faith reasonably believes that the Company has not completed delivery of 
such information and, within five Business Days after the delivery of such notice to the Company, the Parent delivers a written 
notice to the Company to that effect (stating with specificity which information the Company has not delivered).  

(e)    Parent shall promptly (i) upon request by the Company, reimburse the Company for all reasonable 
out of pocket costs (including reasonable attorneys’ fees) incurred by the Company, any of the Company Subsidiaries or their 
respective Representatives in connection with the cooperation of the Company and Company Subsidiaries and their 
Representatives contemplated by this Section 6.9 and (ii) indemnify and hold harmless the Company, the Company Subsidiaries 
and their respective Representatives from and against any and all liabilities, losses, damages, claims, costs, expenses, interest, 
awards, judgments and penalties (collectively, the “ Liabilities ”) suffered or incurred by any of them in connection with any 
claims asserted by Financing Sources in connection with the arrangement of the Financing (other than to the extent such 
Liabilities arise from the willful misconduct of or breach of this Agreement by the Company, any of the Company Subsidiaries or 
their respective Representatives) and any information used in connection therewith. All non-public or other confidential 
information provided by the Company to Parent, its Representatives or its Financing Sources pursuant to this Section 6.9 shall be 
kept confidential in accordance with the Confidentiality Agreement, except that Parent shall be permitted to disclose such 
information to rating agencies and prospective lenders or prospective investors (including by filing with the SEC in a Registration 
Statement on Form S-3 or otherwise the audited and unaudited financial statements referred to in subsection (d) of this Section 6.9 
and the Pro Forma Financial Statements) during syndication or marketing of any financing contemplated by the Commitment 
Letter, subject to ordinary and customary confidentiality undertakings.  

(f)    Notwithstanding anything to the contrary, Parent and Merger Sub acknowledge and agree that 
obtaining the Financing (or any Alternative Financing) is not a condition to consummation of the Transactions, and that, 
irrespective and independently of the availability of the Financing or any Alternative Financing, Parent and Merger Sub shall be 
obligated to pay for tendered Shares in the Offer and consummate the Merger (and pay the Merger Consideration) and the other 
Transactions as provided herein, subject only to the satisfaction or waiver of the conditions set forth in Annex A with respect to 
the Offer and the conditions to the Merger set forth in Article VII.  
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Section 6.10     Employee Benefit Plans .  

(a)    Effective as of the Acceptance Time, each Company Stock Option that is unexpired, unexercised 
and outstanding, whether vested or unvested, immediately prior to the Acceptance Time, shall become vested in full as of 
immediately before the Acceptance Time and shall be cancelled in exchange for the right to receive a cash payment from Parent at 
the Acceptance Time to the holder thereof equal to the number of shares of Company Common Stock subject to the Company 
Stock Option multiplied by the excess, if any, of (1) Offer Price, over (2) the per share exercise price for such option.  

(b)    Effective as of the Acceptance Time, each Company RSU that is outstanding as of immediately 
prior to the Acceptance Time shall become vested in full as of immediately before the Acceptance Time and shall be cancelled in 
exchange for the right to receive a cash payment from Parent at the Acceptance Time to the holder thereof equal to the number of 
shares of Company Common Stock subject to the Company RSU multiplied by the Offer Price. For purposes of this Section 6.10
(b), any and all performance-based vesting conditions applicable to any Company RSUs will be deemed vested at target 
performance levels.  

(c)    Parent and the Surviving Company shall be entitled to deduct and withhold from the consideration 
otherwise payable to any former holder of a Company Stock Option or Company RSU pursuant to this Agreement such amounts 
as may be required to be deducted and withheld with respect to the making of such payment under the Code, or under any 
provision of state, local or foreign tax Law. Any amount deducted or withheld pursuant to this Section 6.10(c) shall be treated as 
having been paid to the holder of such Company Stock Option or Company RSU, as the case may be, in respect of which such 
deduction or withholding was made. Parent or the Surviving Corporation, as applicable, shall pay, or shall cause to be paid, all 
amounts so deducted or withheld to the appropriate taxing authority within the period required under applicable Law.  

(d)    No later than ten (10) Business Days following the date of this Agreement, the Company will 
provide Parent with a true and complete list of all outstanding Company Stock Options and Company RSUs, including with 
respect to each such award, as applicable, the holder, date of grant, exercise price, vesting schedule, expiration date and number of 
shares of Company Common Stock subject thereto.  
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(e)    For a period commencing on the Effective Time, and ending on the second anniversary of the 
Closing Date (or, such shorter period of employment, as the case may be) each employee of the Company and its Subsidiaries 
(other than employees whose terms and conditions of employment are governed by a collective bargaining agreement) who 
remains employed by the Surviving Corporation and its Subsidiaries (the “ Continuing Employees ”) shall receive from Parent or 
the Surviving Corporation (i) an annual rate of salary or wages that is no less favorable than the annual rate of salary or wages 
provided to such employee by the Company and the Company Subsidiaries as of immediately prior to the Effective Time; (ii) 
incentive opportunities that are no less favorable than the incentive opportunities provided to such employee by the Company and 
the Company Subsidiaries as of immediately prior to the Effective Time; and (iii) employee benefits that are no less favorable 
than the employee benefits provided to such employee by the Company and the Company Subsidiaries as of immediately prior to 
the Effective Time.  

(f)    Without limiting the foregoing, for a period commencing on the Effective Time, and ending on the 
second anniversary of the Closing Date, Parent or the Surviving Corporation, as applicable, shall provide or cause to be provided, 
to each Continuing Employee severance benefits that are no less favorable than the severance payments and benefits for which 
such Continuing Employee was eligible immediately prior to the Effective Time. Without limiting the foregoing, for a period 
commencing on the Effective Time, and ending on the second anniversary of the Closing Date, any Continuing Employee who (i) 
is required by Parent, the Surviving Corporation or any of their respective Subsidiaries to relocate to a work location that is 50 
miles or more from such employee’s work location in effect immediately prior to the Effective Time; or (ii) is assigned by Parent, 
the Surviving Corporation or any of their respective Subsidiaries to a work status representing a reduction of more than 30% in the 
Continuing Employee’s weekly work schedule in effect as of immediately prior to the Effective Time, shall (in the absence of just 
cause for termination by the employer) be entitled to resign, with such resignation treated for all purposes as a termination without 
cause or otherwise as a termination entitling such employee to receive the severance payments and benefits in accordance with 
this Section 6.10(f).  

(g)    From and after the Effective Time, Parent shall cause the Surviving Corporation and its Subsidiaries 
to honor all obligations under all Company Benefit Plans, compensation, retention and severance arrangements and agreements, 
and collective bargaining agreements, in accordance with their terms as in effect immediately before the Effective Time, provided 
that such requirement shall not conflict with the obligations set forth in Section 6.10(e), Section 6.10(f) or this Section 6.10(g). 
Subject to Section 409A of the Code, Parent and the Company hereby agree that a “change of control” or “change in control” 
within the meaning of each Company Benefit Plan (or an event of similar effect under the terms of such Company Benefit Plan) 
will occur upon the Closing or the Acceptance Time, as applicable.  
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(h)    Parent shall, or shall cause the Surviving Corporation to, provide to each Continuing Employee 
payment with respect to such employee’s annual bonus under the Company’s Annual Incentive Plan for the Company’s fiscal year 
2014 and fiscal year 2015 in accordance with the terms set forth on Section 6.10(h) of the Company Disclosure Letter.  

(i)    As of the Effective Time, Parent shall, or shall cause the Surviving Corporation, and any of its 
respective Subsidiaries or any of their respective third party insurance providers or third party administrators to, use commercially 
reasonable efforts to waive all limitations as to any pre-existing condition or waiting periods in its applicable welfare plans with 
respect to participation and coverage requirements applicable to each Continuing Employee under any welfare plans that such 
employees may be eligible to participate in after the Effective Time and to credit each Continuing Employee for any copayments, 
deductibles, offsets or similar payments made under any employee benefit plan of the Company or any Company Subsidiary 
during the plan year which includes the Closing Date for purposes of satisfying any applicable copayment, deductible, offset or 
similar requirements under the comparable plans of Parent, Surviving Corporation or any of their respective Subsidiaries. In 
addition, as of the Effective Time, Parent shall, and shall cause the Surviving Corporation and any applicable Company Subsidiary 
to, give Continuing Employees full credit for purposes of eligibility, vesting and determination of level of benefits under any 
employee benefit and compensation plans or arrangements maintained by Parent or an applicable Parent Subsidiary that such 
employees may be eligible to participate in after the Effective Time for such Continuing Employees’ service with the Company or 
any Company Subsidiaries to the same extent that such service was credited for purposes of any comparable employee benefit 
plan immediately prior to the Effective Time (other than for benefit accruals under defined benefit pension plans or eligibility for 
early retirement benefits or post-retirement welfare benefits and in no event shall service prior to the Effective Time be required to 
be taken into account if such service credit would result in the duplication of benefits with respect to the same period).  
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(j)    Effective as of no later than the day immediately preceding the Acceptance Time, contingent upon 
the Acceptance Time, each of the Company, its Subsidiaries and any ERISA Affiliate shall take all actions necessary to terminate 
each Company Benefit Plan that is a defined contribution plan intended to be qualified under Section 401(a) of the Code (each a “ 
Company DC Plan ”) and to provide that each participant shall become fully vested in any unvested portion of their accounts 
under any applicable Company DC Plan. Effective as of or as soon as reasonably practicable following the Acceptance Time, 
Parent shall establish or designate a defined contribution pension plan (the “ Parent DC Plan ”) that shall accept the direct rollover 
of distributions from any Company DC Plan to participants in such Company DC Plan, including in-kind distributions of loan 
notes. Parent and its Affiliates shall take whatever actions are necessary to ensure that the Parent DC Plan accepts the in-kind 
rollover of participant loans from the Company DC Plans to the Parent DC Plan, as described in the preceding sentence. Parent 
shall take all actions necessary to ensure that such employees have the opportunity to continue to make scheduled loan payments 
pending the rollover of the notes evidencing such loans. Prior to the Acceptance Time, the Company shall adopt, contingent upon 
the Closing, such resolutions and/or amendments (and take any other required action) to (i) amend the portion of any Company 
DC Plan that is intended to constitute an employee stock ownership plan, as defined in Code section 4975(e)(7) (each an “ ESOP 
”) to provide that (A) any cash remaining in the ESOP suspense account upon repayment of exempt ESOP loans, as described in 
Code section 4975(d)(3), the proceeds of which were used to acquire the Shares held in the ESOP suspense account (the “ ESOP 
Loans ”) in connection with the termination of the ESOP be allocated to the accounts of the ESOP participants who have account 
balances in the ESOP in proportion to the participant’s compensation and (B) all distributions of ESOP account balances made 
following the termination of the ESOP be in the form of cash only, (ii) terminate the ESOP, and (iii) cause (A) the aggregate Offer 
Price received by the ESOP trustee in connection with the Offer or the Merger with respect to the unallocated Shares held in the 
ESOP trust to first be applied by the ESOP trustee to the full repayment of the ESOP Loans and (B) any cash remaining in the 
ESOP suspense account after the repayment of the ESOP Loans as described in clause (iii)(A) above to be allocated to the 
accounts of the ESOP participants who have account balances in the ESOP in accordance with the applicable provisions of the 
ESOP, as amended, as described in clause (i)(A) above. As soon as practicable following the Acceptance Time, Parent shall 
distribute, or cause to be distributed, the account balances of all Company DC Plans participants and their beneficiaries in cash in 
accordance with the terms of the Company DC Plans, as amended as described in clause (i)(B) above. Notwithstanding anything 
to the contrary contained herein, for purposes of measuring comparability under this Section 6.10, the Parent DC Plan shall be 
deemed to be comparable in all respects to the Company DC Plan and the ESOP.  

(k)    [Reserved]  
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(l)    No provision of this Section 6.10 shall be construed as a limitation on the right of Parent, or to cause 
any Parent Subsidiary to, amend or terminate any specific employee benefit plan that Parent or a Parent Subsidiary would 
otherwise have under the terms of such employee benefit plan, nor shall any provision of this Section 6.10 be construed to require 
the continuation of the employment of any particular Continuing Employee. The provisions of this Section 6.10 are solely for the 
benefit of the Parties to this Agreement, and no current or former director, officer, employee or independent contractor or any 
other Person shall be a third-party beneficiary of this Section 6.10 of this Agreement, and nothing herein shall be construed as an 
amendment to any employee benefit plan of Parent or any Parent Subsidiary or other compensation or benefit plan or arrangement 
for any purpose.  

Section 6.11     Section 16 Matters . Prior to the Effective Time, Parent and the Company shall take all such steps 
as may be required to cause any dispositions of Company Common Stock (including derivative securities with respect to 
Company Common Stock) resulting from the transactions contemplated by this Agreement by each individual who is subject to 
the reporting requirements of Section 16(a) of the Exchange Act with respect to the Company, to be exempt under Rule 16b-3 
promulgated under the Exchange Act, to the extent permitted by applicable Law.  

Section 6.12     Litigation . In the event that any litigation related to this Agreement, the Transactions or the other 
transactions contemplated by this Agreement is brought against the Company and/or its directors by security holders of the 
Company, the Company shall promptly notify Parent of such litigation and shall keep Parent reasonably informed on a current 
basis with respect to the status thereof. The Company shall give Parent the opportunity to participate, subject to a customary joint 
defense agreement, in, but not control, the defense and settlement of any such litigation against the Company and/or its directors 
by security holders of the Company and no such settlement shall be agreed to by the Company or any Company Subsidiary 
without Parent’s prior written consent.  

Section 6.13     Pinnacle Termination Fee . Concurrently with the execution and delivery of this Agreement by the 
Company, (a) the Company shall terminate the Pinnacle Merger Agreement (if it has not previously been terminated) and (b) 
Parent shall pay to the Company (or, at the direction of the Company, to Pinnacle Foods Inc. on behalf of the Company), the 
amount of the fee negotiated to terminate the Pinnacle Merger Agreement (the “ Pinnacle Termination Fee ”) by wire transfer of 
immediately available funds; provided that, without Parent’s prior written consent, such fee shall not exceed $163,000,000, 
payment of which shall be conditioned upon receipt of a full and complete release by Pinnacle Foods Inc. of Parent, the Company 
and their respective Affiliates, officers, directors and employees from any and all liabilities arising under or relating to the 
Pinnacle Merger Agreement, this Agreement and the transactions contemplated thereby or hereby (“ Pinnacle Release ”). 
Notwithstanding the foregoing, no Pinnacle Release shall be required if the Pinnacle Merger Agreement terminates other than 
pursuant to Section 7.1(a) thereof.  

Section 6.14     Section 14d-10(d) Matters . Prior to the Acceptance Time, the Company (acting through the 
Company Board) shall take all such steps as may be required to cause each agreement, arrangement or understanding entered into 
by the Company or its Subsidiaries as of or after the date hereof with any of its officers, directors or employees pursuant to which 
consideration is paid to such officer, director or employee to be approved as an “employment compensation, severance or other 
employee benefit arrangement” within the meaning of Rule 14d-10(d)(1) under the Exchange Act and to satisfy the requirements 
of the non-exclusive safe harbor set forth in Rule 14d-10(d) under the Exchange Act.  
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Section 6.15     Dividends . If the Company has declared and set a record date for a regular quarterly cash 
dividend permitted under the terms of this Agreement, and the Effective Time occurs after the record date for such dividend and 
prior to the payment date for such dividend, then Parent or the Surviving Corporation shall pay such dividend (and any applicable 
dividend equivalent rights to the extent any holder of a Company RSU was entitled to such rights under the terms of a Company 
RSU as in effect on the date the Company declared the applicable dividend) on behalf of the Company following the Closing on 
the scheduled payment date for such dividend.  

Section 6.16     Voting of Shares . Parent shall vote all shares of Company Common Stock Beneficially Owned by 
it or any of the Parent Subsidiaries as of the record date for the Company Stockholder Meeting, if any, in favor of approval of the 
Merger.  

Section 6.17     Merger Sub . Parent and Merger Sub shall take all actions necessary to (a) cause Merger Sub to 
perform its obligations under this Agreement and to consummate the Offer and the Merger on the terms and conditions set forth in 
this Agreement, and (b) ensure that, prior to the Effective Time, Merger Sub shall not conduct any business or make any 
investments or incur or guarantee any Indebtedness other than as specifically contemplated by this Agreement.  

ARTICLE VII  

CONDITIONS TO THE MERGER  

Section 7.1     Conditions to Obligations of Each Party . The obligations of Parent, Merger Sub and the Company 
to consummate the Merger are subject to the satisfaction, at or prior to the Closing, of the following conditions (which may be 
waived, in whole or in part, to the extent permitted by Law, by Parent, Merger Sub and the Company):  

(a)     Stockholder Approval . If required by applicable Law to consummate the Merger, the Company 
Stockholder Approval shall have been obtained.  

(b)     Statutes and Injunctions . No Law or Order (whether temporary, preliminary or permanent) shall 
have been promulgated, entered, enforced, enacted or issued or be applicable to the Merger by any Governmental Entity that 
prohibits, prevents, or makes illegal the consummation of the Merger.  

(c)     Purchase of Shares in the Offer . Merger Sub shall have accepted for payment, or caused to be 
accepted for payment, all the Shares validly tendered and not validly withdrawn pursuant to the Offer.  
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ARTICLE VIII  

TERMINATION  

Section 8.1     Termination . This Agreement may be terminated and the Offer and the Merger may be abandoned 
at any time prior to the Effective Time, whether before or after the Company Stockholder Approval, if required by applicable 
Law, has been obtained (except as otherwise stated below):  

(a)    By the mutual written consent of Parent and the Company;  

(b)    By either of Parent or the Company:  

(i)    if any Governmental Entity of competent jurisdiction shall have issued an Order permanently 
restraining, enjoining or otherwise prohibiting the consummation of the Offer or the Merger and such Order shall have 
become final and non-appealable;  

(ii)    if the Acceptance Time shall not have occurred by the earlier to occur of (i) June 6, 2015 
and (ii) five months after the execution and delivery of this Agreement by the Company (the “ Outside Date ”); provided , 
that if, on such date, all Offer Conditions other than (x) the condition set forth in clause (b) of Annex A have been 
satisfied or waived (to the extent permitted by applicable Law) by Merger Sub and (y) those conditions that by their 
nature can only be satisfied at the Acceptance Time, then the Outside Date shall be extended until the date that is four 
months after such date, and such extended date shall be deemed the “Outside Date” for all purposes hereunder; provided , 
further , that the right to terminate this Agreement pursuant to this Section 8.1(b)(ii) shall not be available to any Party 
that has breached its obligations in any material respect under this Agreement in any manner that shall have proximately 
caused or resulted in the failure of the Acceptance Time to have occurred by the Outside Date; or  

(iii)    the Offer shall have expired or been terminated without any Shares being purchased 
therein; provided, that the right to terminate this Agreement pursuant to this Section 8.1(b)(iii) shall not be available to a 
party that has breached its obligations in any material respect under this Agreement in any manner that shall have 
proximately caused or resulted in the expiration or termination of the Offer without any Shares being purchased therein;  

(c)    By the Company:  

(i)    prior to the Acceptance Time, in order to enter into a binding agreement for a Superior 
Proposal in compliance with Section 6.3(b)(i), if prior to or concurrently with such termination, the Company pays the 
Company Termination Fee and the Pinnacle Reimbursement Fee due under Section 8.3(c);  

(ii)    if (A) the Offer shall not have been commenced within ten (10) Business Days following 
the date of this Agreement, or (B) the Offer shall have expired and Merger Sub, in violation of this Agreement, fails to 
promptly accept for payment and purchase validly tendered Shares pursuant to the Offer; provided, that the right to 
terminate this Agreement pursuant to clause (A) of this Section 8.1(c)(ii) shall not be available if the Company shall have 
breached its obligations in any material respect under this Agreement in any manner that shall  
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have proximately caused or resulted in the failure of the Offer to have been commenced within ten (10) Business Days 
following the date of this Agreement; or  

(iii)    prior to the Acceptance Time, if Parent or Merger Sub shall have materially breached or 
failed to perform any of its representations, warranties, covenants or agreements set forth in this Agreement, which breach 
or failure to perform (i) would give rise to the failure of any condition set forth in Section 7.1 or the failure of Merger Sub 
to consummate the Offer and (ii) is incapable of being cured by Parent by the Outside Date or, if capable of being cured, 
shall not have been cured by Parent within thirty (30) calendar days following receipt of written notice of such breach or 
failure to perform from the Company; or  

(d)    By Parent:  

(i)    prior to the Acceptance Time, in the event that (A) an Adverse Recommendation Change 
shall have occurred, (B) the Company enters into or publicly announces its intention to enter into a definitive agreement 
with respect to a Superior Proposal (other than an Acceptable Confidentiality Agreement), (C) the Company shall have 
failed to include the Company Recommendation in the Schedule 14D-9, (D) following the disclosure or announcement of 
a Takeover Proposal (other than a tender or exchange offer described in clause (E) below), the Company Board shall have 
failed to reaffirm publicly the Company Recommendation within five (5) Business Days after Parent requests in writing 
that such recommendation under such circumstances be reaffirmed publicly, (E) a tender offer or exchange offer is 
commenced that would, if consummated, constitute a Takeover Proposal and the Company Board shall have failed to 
recommend against acceptance of such tender offer or exchange offer by its stockholders (including, for these purposes, 
by taking any position contemplated by Rule 14e-2 of the Exchange Act other than recommending rejection of such 
tender offer or exchange offer) within ten (10) Business Days of the commencement of such tender offer or exchange 
offer (or, in the event of a change in the terms of the tender offer or exchange offer, within ten (10) Business Days of the 
announcement of such changes), or (F)  the Company Board publicly announces an intention to take any of the foregoing 
actions; or  

(ii)    if the Company shall have materially breached or failed to perform any of its 
representations, warranties, covenants or agreements set forth in this Agreement, which breach or failure to perform (i) 
would give rise to the failure of a condition set forth in Section 7.1 or clauses (d) or (e) of Annex A and (ii) is incapable of 
being cured by the Company by the Outside Date or, if capable of being cured, shall not have been cured by the Company 
within thirty (30) calendar days following receipt of written notice of such breach or failure to perform from Parent.  
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Section 8.2     Effect of Termination . In the event of the termination of this Agreement by either Parent or the 
Company as provided in Section 8.1, written notice thereof shall forthwith be given by the terminating Party to the other Party 
specifying the provision hereof pursuant to which such termination is made. In the event of the termination of this Agreement in 
accordance with Section 8.1, this Agreement shall forthwith become void and have no effect, and there shall not be any liability or 
obligation on the part of any Party hereto, other than this Section 8.2, Section 8.3 and Article IX which provisions shall survive 
such termination; provided , however , that, except as set forth in Section 8.3(f), no such termination shall relieve any Party from 
liability for any fraud or Willful Breach of any representation, warranty, covenant or other agreement contained in this Agreement, 
in which case the aggrieved Party shall be entitled to all rights and remedies available at law or in equity, including, in the case of 
a breach by Parent or Merger Sub, liability to the Company for damages, determined taking into account all relevant factors, 
including, without duplication, the loss of the benefit of the Transactions to the Company, the lost stockholder premium, the time 
value of money, and any benefit to Parent or its stockholders arising from such breach. No termination of this Agreement shall 
affect the obligations of the Parties contained in the Confidentiality Agreement, all of which obligations shall survive the 
termination of this Agreement in accordance with its terms (and notwithstanding anything to the contrary contained in Section 
9.6).  

Section 8.3     Termination Fee; Expenses .  

(a)    Except as otherwise provided in this Section 8.3 (or otherwise as expressly provided in this 
Agreement) and except for the filing fee under the HSR Act and any fees for similar filings or notices under foreign Laws or 
regulations (which such fees shall be paid by Parent in each case but, in the event this Agreement is terminated in accordance with 
its terms, borne equally by Parent and the Company (with the Company reimbursing Parent for its 50% share of such fees 
promptly following such termination)), all fees and expenses incurred by the Parties hereto shall be borne solely by the Party that 
has incurred such fees and expenses.  

(b)    In the event that this Agreement is terminated by Parent pursuant to Section 8.1(d)(i), then the 
Company shall pay to Parent a fee in the amount of $261,340,000 (the “ Company Termination Fee ”) and shall reimburse Parent 
the amount of the Pinnacle Termination Fee previously paid to or on behalf of the Company pursuant to Section 6.13 (the “ 
Pinnacle Reimbursement Fee ”), in each case on the second Business Day following the date of such termination.  

(c)    [Reserved].  

(d)    In the event that this Agreement is terminated by the Company pursuant to Section 8.1(c)(i), then 
the Company shall pay to Parent the Company Termination Fee and shall reimburse Parent the Pinnacle Reimbursement Fee, in 
each case prior to or concurrently with such termination.  

(e)    In the event that after the date hereof, (i) a Takeover Proposal shall have been publicly disclosed, 
announced or otherwise made public by any Person (other than Parent or any of its Affiliates) (a “ Company Takeover Proposal 
”), (ii) this Agreement is terminated pursuant to Section 8.1(b)(ii), Section 8.1(b)(iii) or Section 8.1(d)(ii) (if the breach giving rise 
to such termination pursuant to Section 8.1(d)(ii) was a Willful Breach) and at the time of such termination the Company 
Takeover Proposal has not been withdrawn and remains outstanding, and (iii) within nine (9) months after any such termination 
referred to in the preceding clause (ii), the Company enters into any definitive agreement providing for any transaction 
contemplated by any Company Takeover Proposal (regardless of when  
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made after the date hereof and whether or not the same Company Takeover Proposal referred to in the preceding clause (i), which 
transaction is thereafter consummated (regardless of when consummated)) or consummates any transaction contemplated by any 
Company Takeover Proposal (regardless of when made after the date hereof and whether or not the same Company Takeover 
Proposal referred to in the preceding clause (i)), then, the Company shall pay to Parent the Company Termination Fee and, shall 
reimburse to Parent the Pinnacle Reimbursement Fee, in each case concurrently with the occurrence of the consummation of any 
Company Takeover Proposal referred to in the preceding clause (iii); provided , however , that for purposes of the definition of 
“Takeover Proposal” in this Section 8.3(e), references to “20%” shall be replaced by “50%.”  

(f)    The Parties acknowledge that the agreements contained in this Section 8.3 are an integral part of the 
transactions contemplated by this Agreement and that, without these agreements, the Parties would not enter into this Agreement; 
accordingly, if the Company fails promptly to pay any amount due pursuant to this Section 8.3, and, in order to obtain such 
payment, Parent commences a suit that results in a judgment against the Company for any amount due pursuant to this Section 
8.3, the Company shall pay Parent its costs and expenses (including reasonable attorneys’ fees and expenses) in connection with 
such suit, together with interest on the amount due pursuant to this Section 8.3 from the date such payment was required to be 
made until the date of payment at the prime lending rate as published in The Wall Street Journal in effect on the date such 
payment was required to be made. Notwithstanding anything to the contrary in this Agreement (subject to Section 9.12), (i) if 
Parent receives or is entitled to receive the Company Termination Fee and the Pinnacle Reimbursement Fee pursuant to this 
Section 8.3, such payment shall be the sole and exclusive remedy of Parent and Merger Sub hereunder, and upon payment of the 
Company Termination Fee and the Pinnacle Reimbursement Fee, the Company shall have no further liability or obligation relating 
to or arising out of this Agreement or the transactions contemplated hereby, (ii) if Parent or Merger Sub receives any payments 
from the Company in respect of any breach of this Agreement, and thereafter Parent is entitled to receive the Company 
Termination Fee and the Pinnacle Reimbursement Fee pursuant to this Section 8.3, the aggregate of the Company Termination 
Fee and the Pinnacle Reimbursement Fee payable pursuant to this Section 8.3 shall be reduced by the aggregate amount of any 
payments made by the Company to Parent or Merger Sub in respect of any such breaches of this Agreement, (iii) under no 
circumstances shall Parent or Merger Sub, taken together, be permitted or entitled to receive both a grant of specific performance 
pursuant to Section 9.12 to cause the consummation of the transactions contemplated hereby and money damages, including all or 
any portion of the Company Termination Fee or Pinnacle Reimbursement Fee, (iv) under no circumstances shall the Company, be 
permitted or entitled to receive both a grant of specific performance pursuant to Section 9.12 to cause the consummation of the 
transactions contemplated hereby and money damages with respect to the same matter at issue and (v) in no event shall the 
Company’s liability for monetary damages to Parent or Merger Sub with respect to any breach (whether a Willful Breach or 
otherwise) by the Company of Section 6.3 exceed an amount equal to the sum of the Company Termination Fee plus the Pinnacle 
Reimbursement Fee. All payments under this Section 8.3 shall be made by wire transfer of immediately available funds to an 
account designated in writing by Parent. In no event shall a Company Termination Fee be payable more than once and in no event 
shall a Pinnacle Reimbursement Fee be payable more than once.  
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ARTICLE IX  

MISCELLANEOUS  

Section 9.1     Amendment and Modification . This Agreement may be amended, modified and supplemented in 
any and all respects, whether before or after any vote of the stockholders of the Company contemplated hereby, by written 
agreement of the Parties hereto at any time prior to the Closing Date with respect to any of the terms contained herein; provided , 
however , that no amendment, modification or supplement shall be made to this Agreement that would adversely affect the rights 
of the Financing Sources as set forth in Sections 9.6, 9.12(b), 9.13 or this Section 9.1 without the consent of the Financing 
Sources; provided , further , that no amendment, modification or supplement of this Agreement shall be made (a) following the 
Acceptance Time, which decreases the Merger Consideration and (b) following receipt of the Company Stockholder Approval, if 
required by applicable Law, unless, to the extent required by applicable Law or the rules and regulations of the NYSE, approved 
by the stockholders of the Company or Parent, as applicable.  

Section 9.2     Extension; Waiver . At any time prior to the Effective Time, the Parties may (a) extend the time for 
the performance of any of the obligations or other acts of the other Parties, (b) waive any inaccuracies in the representations and 
warranties contained in this Agreement or in any document delivered pursuant to this Agreement or (c) subject to the first proviso 
of Section 9.1, waive compliance with any of the agreements or conditions contained in this Agreement. Except as required by 
applicable Law, no waiver of this Agreement shall require the approval of the stockholders of either Parent or the Company. Any 
agreement on the part of a Party to any such extension or waiver shall be valid only if set forth in an instrument in writing signed 
on behalf of such Party. The failure of any Party to assert any of its rights under this Agreement or otherwise shall not constitute a 
waiver of such rights, nor shall any single or partial exercise by any Party of any of its rights under this Agreement preclude any 
other or further exercise of such rights or any other rights under this Agreement.  

Section 9.3     No Survival of Representations and Warranties . None of the representations and warranties in this 
Agreement or in any schedule, instrument or other document delivered pursuant to this Agreement shall survive the Effective 
Time.  

Section 9.4     Notices . All notices and other communications hereunder shall be in writing and shall be deemed 
given if delivered personally, by facsimile (which is confirmed) or sent by an overnight courier service, such as Federal Express, 
to the Parties at the following addresses (or at such other address for a Party as shall be specified by like notice):  

(a)    if to Parent or Merger Sub, to:  

Tyson Foods, Inc.  
2200 Don Tyson Parkway  
Springdale, AR 72762-6999  
Attention:     David Van Bebber, Executive Vice President &  
    General Counsel  
Telephone No.:    (479) 290-4794  
Facsimile No.:     (479) 757-6261  

with a copy to:  
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Davis Polk & Wardwell LLP  
450 Lexington Avenue  
New York, New York 10017  
Attention:     George R. Bason, Jr.    Marc O. Williams  
Telephone No.:    (212) 450-5000  
Facsimile No.:    (212) 701-5800  

(b)    if to the Company, to:  

The Hillshire Brands Company  
400 South Jefferson Street  
Chicago, Illinois 60607  
Attention:     General Counsel  
Telephone No.:    (312) 614-7962  
Facsimile No.:     (312) 614-6533  

with a copy to:  

Skadden, Arps, Slate, Meagher & Flom LLP  
155 North Wacker Drive  
Chicago, Illinois 60606  
Attention:     Rodd M. Schreiber, Esq.  
Telephone No.:    (312) 407-0700  
Facsimile No.:    (312) 407-0411  

and  

Skadden, Arps, Slate, Meagher & Flom LLP  
4 Times Square  
New York, New York 10036  
Attention:     Michael A. Civale, Esq.  
Telephone No.:    (212) 735-3000  
Facsimile No.:    (212) 735-2000  

Section 9.5     Counterparts . This Agreement may be executed in two or more counterparts, all of which shall be 
considered one and the same agreement and shall become effective when two or more counterparts have been signed by each of 
the Parties and delivered to the other Parties (including by facsimile or via portable document format (.pdf)), it being understood 
that all Parties need not sign the same counterpart.  
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Section 9.6     Entire Agreement; Third Party Beneficiaries . This Agreement (including the Exhibits and Annexes 
hereto and the documents and the instruments referred to herein), the Confidentiality Agreement and any agreements entered into 
contemporaneously herewith (a) constitute the entire agreement and supersede all prior agreements and understandings, both 
written and oral, among the Parties with respect to the subject matter hereof and thereof (although any provisions of the 
Confidentiality Agreement conflicting with this Agreement shall be governed by this Agreement) and (b) are not intended to 
confer any rights, benefits, remedies, obligations or liabilities upon any Person other than the Parties hereto and their respective 
successors and assigns, except, that notwithstanding the foregoing clause (b), (i) following the Effective Time, the provisions of 
Section 6.8 shall be enforceable by each Party entitled to indemnification hereunder and his or her heirs and his or her 
representatives, (ii) following the Effective Time, the provisions hereof shall be enforceable by stockholders of the Company to 
the extent necessary to receive the Merger Consideration to which each such stockholder is entitled to pursuant to Article III and 
any dividends to which each such stockholder is entitled pursuant to Section 6.15, (iii) Pilgrim’s Pride Corporation is a third party 
beneficiary of the Confidentiality Agreement to the extent provided therein and (iv) the provisions of Section 9.1, this Section 9.6, 
Section 9.12(b) and Section 9.13 shall be enforceable by each Financing Source.  

Section 9.7     Severability . If any term, provision, covenant or restriction of this Agreement is held by a court of 
competent jurisdiction or other authority to be invalid, void, unenforceable or against its regulatory policy, the remainder of the 
terms, provisions, covenants and restrictions of this Agreement shall remain in full force and effect and shall in no way be 
affected, impaired or invalidated, so long as the economic and legal substance of the transactions contemplated hereby, taken as a 
whole, are not affected in a manner materially adverse to any Party hereto.  

Section 9.8     Interpretation . The words “include,” “includes,” and “including” shall be deemed to be followed 
by “without limitation” whether or not they are in fact followed by such words or words of like import. The words “hereof,” 
“herein” and “hereunder” and words of similar import when used in this Agreement shall refer to this Agreement as a whole and 
not to any particular provision of this Agreement. References to “this Agreement” shall include the Parent Disclosure Letter and 
the Company Disclosure Letter. The word “will” shall be construed to have the same meaning and effect as the word “shall.” The 
words “the date hereof” shall mean the date that the last Party hereto delivers an executed counterpart to this Agreement to the 
other Parties hereto. All terms defined in this Agreement shall have the defined meanings when used in any certificate or other 
document made or delivered pursuant hereto unless otherwise defined therein. All Exhibits, Annexes and Schedules annexed 
hereto or referred to herein, and the Company Disclosure Letter and the Parent Disclosure Letter, are hereby incorporated in and 
made a part of this Agreement as if set forth in full herein. The definitions contained in this Agreement are applicable to the 
singular as well as the plural forms of such terms and to the masculine as well as to the feminine and neuter genders of such term. 
Any Contract, instrument or Law defined or referred to herein means such Contract, instrument or Law as from time to time 
amended, modified or supplemented, including (in the case of Contracts or instruments) by waiver or consent and (in the case of 
Laws) by succession of comparable successor Laws and references to all attachments thereto and instruments incorporated therein. 
References to a Person are also to its permitted successors and assigns. This Agreement is the product of negotiations by the 
Parties having the assistance of counsel and other advisers. It is the intention of the Parties that this Agreement not be construed 
more strictly with regard to one Party than with regard to the others.  
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Section 9.9     Assignment . Neither this Agreement nor any of the rights, interests or obligations hereunder shall 
be assigned by any of the Parties hereto in whole or in part (whether by operation of Law or otherwise) without the prior written 
consent of the other Parties, and any such assignment without such consent shall be null and void. This Agreement shall be 
binding upon, inure to the benefit of and be enforceable by the Parties and their respective successors and assigns.  

Section 9.10     Headings . The descriptive headings used herein are inserted for convenience of reference only 
and are not intended to be part of or to affect the meaning or interpretation of this Agreement.  

Section 9.11     Governing Law . This Agreement shall be governed and construed in accordance with the Laws of 
the State of Maryland without giving effect to the principles of conflicts of law thereof or of any other jurisdiction.  

Section 9.12     Enforcement; Exclusive Jurisdiction .  

(a)    The Parties agree that irreparable damage would occur and that the Parties would not have any 
adequate remedy at law in the event that any of the provisions of this Agreement were not performed in accordance with their 
specific terms or were otherwise breached. It is accordingly agreed that the Parties shall be entitled to an injunction or injunctions 
to prevent breaches or threatened breaches of this Agreement and to enforce specifically the terms and provisions of this 
Agreement in the circuit courts of the State of Maryland or, if under applicable Law exclusive jurisdiction over such matter is 
vested in the federal courts, any federal court located in the State of Maryland without proof of actual damages or otherwise (and 
each Party hereby waives any requirement for the securing or posting of any bond in connection with such remedy), this being in 
addition to any other remedy to which they are entitled at law or in equity. In addition, each of the Parties hereto (a) consents to 
submit itself, and hereby submits itself, to the personal jurisdiction of the circuit courts of the State of Maryland and any federal 
court located in the State of Maryland, in the event any dispute arises out of this Agreement or any of the transactions 
contemplated by this Agreement, (b) agrees that it will not attempt to deny or defeat such personal jurisdiction by motion or other 
request for leave from any such court, and agrees not to plead or claim any objection to the laying of venue in any such court or 
that any judicial proceeding in any such court has been brought in an inconvenient forum, (c) agrees that it will not bring any 
action relating to this Agreement or any of the transactions contemplated by this Agreement in any court other than the circuit 
courts of the State of Maryland and any federal court located in the State of Maryland, and (d) consents to service of process being 
made through the notice procedures set forth in Section 9.4.  

(b)    Notwithstanding anything contrary in this Agreement, (i) the Company agrees that no Financing 
Source shall have any liability or obligation to the Company or any of the Company’s Affiliates and the Company hereby waives 
any and all rights or claims against the Financing Sources in each case to the extent relating to this Agreement, the Financing, or 
any of the transactions contemplated hereby or thereby, and in each case whether at law or equity, in contract, in tort or otherwise 
and (ii) each of the Parties hereto agrees that it will not bring or support any action, cause of action, claim, cross-claim or third-
party claim of any kind or description, whether in law or in equity, whether in contract or in tort or otherwise, against the 
Financing Sources in any way relating to this Agreement or any of the transactions contemplated by this Agreement, including but 
not limited to any dispute arising out of or relating in any way to the Commitment Letter or the performance thereof, in any forum 
other than the Supreme Court of the State of New York, County of New York, or, if under applicable Law exclusive jurisdiction is 
vested in the federal courts, the United States District Court for the Southern District of New York (and appellate courts thereof). 
The Parties hereto further agree that all of the  

 
66  

 
      



 
 

provisions of Section 9.13 relating to waiver of jury trial shall apply to any action, cause of action, claim, cross-claim or third 
party-claim referenced in this Section 9.12(b).  

Section 9.13     WAIVER OF JURY TRIAL . EACH OF THE PARTIES HERETO HEREBY KNOWINGLY, 
INTENTIONALLY AND VOLUNTARILY IRREVOCABLY WAIVES AN Y AND ALL RIGHTS TO TRIAL BY JURY IN 
ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY.  

Section 9.14     Definitions  

(a)    The following terms and those set forth in the Index of Defined Terms, when used in this 
Agreement, and the Exhibits, Annexes, Schedules and other documents delivered in connection herewith, shall have the meanings 
specified in this Section 9.14 or on the corresponding page number of the Index of Defined Terms:  

An “ Affiliate ” of any Person means another Person that directly or indirectly, through one or more intermediaries, 
controls, is controlled by, or is under common control with, such first Person. “control” (including the terms “ controlled by ” and 
“ under common control with ”), with respect to the relationship between or among two or more Persons, means the possession, 
directly or indirectly, of the power to direct or cause the direction of the affairs or management of a Person, whether through the 
ownership of voting securities, as trustee or executor, by contract or any other means.  

“ Beneficial Owner ” means, with respect to a Security, any Person who, directly or indirectly, through any contract, 
agreement, arrangement, understanding, relationship or otherwise, has or shares (i) the power to vote, or to direct the voting of, 
such Security, (ii) the power to dispose of, or to direct the disposition of, such Security or (iii) the ability to profit or share in any 
profit derived from a transaction in such Security, and shall otherwise be interpreted in accordance with the term “beneficial 
ownership” as defined in Rule 13d-3 adopted by the SEC under the Exchange Act; provided , that, for purposes of determining 
whether a Person is a Beneficial Owner of such Security, a Person shall be deemed to be the Beneficial Owner of any Securities 
which may be acquired by such Person (other than pursuant to the Top-Up Option) pursuant to any contract, agreement, 
arrangement or understanding or upon the exercise of conversion rights, exchange rights, warrants or options, or otherwise 
(irrespective of whether the right to acquire such Securities is exercisable immediately or only after the passage of time, including 
the passage of time in excess of 60 days, the satisfaction of any conditions, the occurrence of any event or any combination of the 
foregoing). The terms “ Beneficially Own ,” “ Beneficially Owned ” and “ Beneficial Ownership ” shall have a correlative 
meaning.  

“ Business Day ” means any day except a Saturday, a Sunday or other day on which the SEC or the banking institutions in 
the City of New York are authorized or required by Law to be closed.  

“ Company Benefit Plan ” means any employee benefit plan including any “employee benefit plan,” as defined in Section 
3(3) of ERISA and each stock grant, stock purchase, stock option, restricted stock, other equity or equity-related, severance, 
employment, change-in-control, retention, fringe benefit, loan, collective bargaining, bonus, incentive, sabbatical, medical, dental, 
vision, disability, cafeteria benefit, dependent care, welfare benefit, life insurance or accident insurance, retirement, supplemental 
retirement, deferred compensation or other compensation or benefit plan, agreement, program, policy or other arrangement, 
whether or not subject to ERISA, maintained, entered into or contributed to by the Company, any Company Subsidiary or any of 
their respective ERISA Affiliates, or to which the Company, any Company Subsidiary or any of their ERISA Affiliates is a party, 
whether written or oral, for the benefit of any present or former employee, consultant or director of the Company or any of the  

 
67  

 
      



 
 

Company Subsidiaries (including their dependents or beneficiaries) or with respect to which the Company, any Company 
Subsidiary or any of their respective ERISA Affiliates has any liability (contingent or otherwise).  

“ Company Material Adverse Effect ” means any event, change, effect, development, state of facts, condition, 
circumstance or occurrence that, individually or in the aggregate with all other events, changes, effects, developments, states of 
facts, conditions, circumstances and occurrences, (i) would, or would reasonably be expected to, prevent, materially delay or 
materially impede the ability of the Company to consummate the Transactions and the other transactions contemplated by this 
Agreement or (ii) is, or would reasonably be expected to be, materially adverse to the business, results of operations, properties, 
assets, liabilities, operations or financial condition of the Company and the Company Subsidiaries, taken as a whole; provided that 
none of the following (or the results thereof) shall be taken into account, either alone or in combination, in determining whether a 
Company Material Adverse Effect has occurred for purposes of clause (ii) of this definition: (A) any changes in general United 
States or global economic conditions, (B) any changes in the general conditions of the industries in which the Company and the 
Company Subsidiaries operate, (C) any decline in the market price or trading volume of the Securities of the Company, in and of 
itself (it being understood that the underlying events, changes, effects, developments, states of facts, conditions, circumstances and 
occurrences giving rise to or contributing to such decline may be deemed to constitute, or be taken into account in determining 
whether there has been, a Company Material Adverse Effect), (D) any failure, in and of itself, by the Company to meet any 
internal or published projections, forecasts, estimates or predictions in respect of revenues, earnings or other financial or operating 
metrics for any period (it being understood that the underlying events, changes, effects, developments, states of facts, conditions, 
circumstances and occurrences giving rise to or contributing to such failure may be deemed to constitute, or be taken into account 
in determining whether there has been, a Company Material Adverse Effect), (E) the execution and delivery of this Agreement or 
the public announcement or pendency of the Transactions or any of the other transactions contemplated by this Agreement, other 
than for purposes of Section 4.4, Section 4.15(m) or clause (d) of Annex A (insofar as it relates to Section 4.4 or Section 4.15(m)), 
(F) compliance with the terms of, or the taking of any action required by, this Agreement, (G) any change in applicable Law or 
GAAP (or authoritative interpretations thereof) or (H) the outbreak or escalation of hostilities, any acts of war, sabotage or 
terrorism, or any escalation or worsening of any such acts of war, sabotage or terrorism; except, in the cases of clauses (A), (B), 
(G) and (H), to the extent that the Company and the Company Subsidiaries, taken as a whole, are disproportionately adversely 
affected thereby in any material respect as compared to other participants in the industries in which the Company and the 
Company Subsidiaries operate.  

“ Company Material Contract ” means all Contracts (other than Company Benefit Plans) described in clauses (1) through 
(9) of this definition or filed or required to be filed as exhibits to the Company SEC Documents as of June 8, 2014 to which the 
Company or any of the Company Subsidiaries is a party or by which the Company or any of the Company Subsidiaries or any of 
their assets or businesses are bound (and any amendments, supplements and modifications thereto):  

(1) any contract that is a “material contract” (as such term is defined in Item 601(b)(10) of Regulation S-K of the 
Exchange Act other than any such Contract that is not required to be filed under clause (iii)(C) thereof);  

(2) any Contract that limits in any material respect the ability of the Company or any Company Subsidiary to compete or 
provide services in any line of business or with any Person or in any geographic area or market segment;  
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(3) any Contract required to be disclosed pursuant to Item 404 of Regulation S-K of the Exchange Act;  

(4) any Contract or series of related Contracts relating to Indebtedness (i) in excess of $5,000,000 or (ii) that becomes due 
and payable as a result of the transactions contemplated hereby;  

(5) any material license, sublicense, option or other Contract relating to Company Material Intellectual Property, including 
any such material Contract pursuant to which the Company or any Company Subsidiaries is granted any rights to use, is restricted 
in its rights to use or register or permits any other Person to use, enforce or register any Company Material Intellectual Property, 
in each case except for any such Contracts relating to generally commercially available software or hardware;  

(6) any Contract that provides for any standstill, most favored nation provision or equivalent preferential pricing terms, 
exclusivity or similar obligations to which the Company or any Company Subsidiary is subject or a beneficiary thereof, which is 
material to the Company and the Company Subsidiaries taken as a whole;  

(7) any purchase, sale or supply Contract that (x) contains volume requirements or commitments, exclusive or preferred 
purchasing arrangements or promotional requirements and (y) has more than one year remaining in the term of the Contract or 
requires in excess of $1,000,000 in remaining obligations;  

(8) any Contract relating to, or otherwise entered into in connection with, the disposition or acquisition of, or investment 
in, a business, by purchase of stock, securities or assets, or by merger, consolidation or contributions to capital, and under which 
the Company or any Company Subsidiary has a continuing indemnification obligation or other obligation; and  

(9) any Contract for any joint venture, partnership or similar arrangement, or any Contract involving a sharing of 
revenues, profits, losses, costs, or liabilities by the Company or any Company Subsidiary with any other Person.  

“ Company Material Intellectual Property ” means any Intellectual Property the unavailability of which would be 
materially detrimental to the Company and the Company Subsidiaries, taken as a whole.  

“ Company Stock Options ” means any options to purchase shares of Company Common Stock outstanding under any of 
the Company Benefit Plans.  

“ Company RSUs ” means restricted stock units (including dividend equivalent restricted stock units granted pursuant to 
the Company’s 1999 Non-Employee Director Stock Plan and phantom share units), whether payable in cash, shares or otherwise, 
and whether or not subject to performance vesting conditions, under or pursuant to the Company Benefit Plans.  

“ Confidentiality Agreement ” means the confidentiality agreement, dated June 6, 2014, between Parent and the 
Company, as the same may be further amended, supplemented or otherwise modified by the Parties.  

“ Constituent Documents ” means, with respect to any Person, the charter, the certificate of incorporation or formation, 
bylaws, limited liability company or operating agreement or comparable organizational documents of such Person, as the same 
may be amended, supplemented or otherwise modified from time to time.  
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“ Contract ” means any note, bond, debenture, mortgage, indenture, deed of trust, license, lease, agreement or other 
contract, agreement, commitment, instrument or obligation, in each case, including all amendments thereto.  

“ Environmental Claim ” means any claim, action, cause of action, suit, proceeding, investigation, order, demand or notice 
(written or oral) by any Person alleging actual or potential liability (including, without limitation, actual or potential liability for 
investigatory costs, cleanup costs, governmental response costs, natural resources damages, property damages, personal injuries, 
attorneys’ fees or penalties) arising out of, based on, resulting from or relating to (a) the presence, Release of or exposure to any 
Materials of Environmental Concern, or (b) circumstances forming the basis of any violation, or alleged violation, of any 
Environmental Law.  

“ Environmental Laws ” means all Laws relating to pollution, the protection, restoration or remediation of or prevention 
of harm to the environment or natural resources, or the protection of human health and safety from the presence of Materials of 
Environmental Concern, including Laws relating to: (a) the exposure to, or Releases or threatened Releases of, Materials of 
Environmental Concern; (b) the generation, manufacture, processing, distribution, use, treatment, containment, disposal, storage, 
transport or handling of Materials of Environmental Concern; or (c) recordkeeping, notification, disclosure and reporting 
requirements respecting Materials of Environmental Concern.  

“ ERISA ” means the Employee Retirement Income Security Act of 1974, as amended.  

“ ERISA Affiliate ” means, with respect to any Person, each trade or business, whether or not incorporated, that, together 
with such Person, would be deemed a “single employer” within the meaning of Section 4001(b) of ERISA or Section 414 of the 
Code.  

“ Financing Sources ” means the Persons (including the parties to the Commitment Letter) that have committed to provide 
or otherwise entered into agreements in connection with the Financing, or alternative financings in connection with the 
transactions contemplated by this Agreement, and any joinder agreements, indentures or credit agreements entered into pursuant 
thereto or relating thereto together with their Affiliates, officers, directors, employees and representatives involved in the 
Financing and their successors and assigns.  

“ GAAP ” means generally accepted accounting principles in the United States.  

“ Indebtedness ” means (i) any indebtedness or other obligation for borrowed money, whether current, short-term or long-
term and whether secured or unsecured, (ii) any indebtedness evidenced by a note, bond, debenture or other Security or similar 
instrument, (iii) any liabilities or obligations with respect to interest rate swaps, collars, caps and similar hedging obligations or 
other financial agreements or arrangements entered into for the purpose of limiting or managing interest rate risks, (iv) any 
capitalized lease obligations and (v) guaranties, endorsements and assumptions in respect of any of the foregoing clauses (i) 
through (iv).  

“ Intellectual Property ” means all intellectual property rights throughout the world, including all U.S. and foreign (i) 
patents, patent applications, invention disclosures, and all related continuations, continuations-in-part, divisionals, reissues, re-
examinations, substitutions, and extensions thereof, (ii) trademarks, service marks, names, corporate names, trade names, domain 
names, social media addresses, logos, slogans, trade dress, design rights, and other similar designations of source or origin, 
together with the goodwill symbolized by any of the foregoing (“ Trademarks ”), (iii) copyrights and copyrightable subject matter, 
(iv) rights in computer programs (whether in source code, object code, or other form),  
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algorithms, compilations, technology supporting the foregoing, and all documentation, including user manuals and training 
materials, related to any of the foregoing, (v) Trade Secrets, (vi) rights of publicity and privacy, and rights to personal information, 
(vii) moral rights and rights of attribution and integrity, (viii) all rights in the foregoing and in other similar intangible assets, and 
(ix) all applications and registrations for the foregoing.  

“ International Plan ” means any Company Benefit Plan that is not a US Plan.  

“ Knowledge ” means the actual knowledge of (a) with respect to the Company, the persons set forth in Section 9.14B of 
the Company Disclosure Letter and (b) with respect to Parent, the persons set forth on Section 9.14C of the Parent Disclosure 
Letter.  

“ Laws ” means any United States, federal, state or local or any foreign law (in each case, statutory, common or 
otherwise), constitution, treaty, convention, ordinance, code, rule, statute, regulation or other similar requirement enacted, issued, 
adopted, promulgated, entered into or applied by a Governmental Entity.  

“ Lien ” means any lien (statutory or otherwise), pledge, hypothecation, mortgage, lease, restriction, covenant, title defect, 
assignment, charge, encumbrance, adverse right, claim, option, right of first refusal, preemptive right or security interest of any 
kind or nature whatsoever (including any restriction on the voting interest of any security, any restriction on the transfer of any 
security (other than those imposed by applicable securities Laws) or other asset or any restriction on the possession, exercise or 
transfer of any other attribute of ownership of any asset).  

“ Materials of Environmental Concern ” means any material, substance, chemical, or waste (or combination thereof) that 
(i) is listed, defined, designated, regulated or classified as hazardous, toxic, radioactive, dangerous, a pollutant, a contaminant, 
petroleum, oil, or words of similar meaning or effect under any Law relating to pollution, waste or the environment or the 
protection of human health and safety; or (ii) can form the basis of any liability under any Law relating to pollution, waste, or the 
environment or the protection of human health and safety.  

“ Order ” means any order, writ, injunction, decree, judgment, award, injunction, settlement or stipulation issued, 
promulgated, made, rendered or entered into by or with any Governmental Entity (in each case, whether temporary, preliminary or 
permanent).  

“ Parent Material Adverse Effect ” means any event, change, effect, development, state of facts, condition, circumstance 
or occurrence that, individually or in the aggregate with all other events, changes, effects, developments, states of facts, 
conditions, circumstances and occurrences, would, or would reasonably be expected to, prevent, materially delay or materially 
impede the ability of Parent or Merger Sub to consummate the Transactions and the other transactions contemplated by this 
Agreement.  

“ Permitted Lien ” means (i) any Lien for Taxes not yet due and payable or which is being contested in good faith by 
appropriate proceedings and for which adequate reserves have been established, (ii) carriers’, warehousemen’s, mechanics’, 
materialmen’s, repairmen’s or other similar Liens, including statutory liens, in each case incurred in the ordinary course of 
business to secure claims which are not yet due and payable or which are being contested in good faith by appropriate proceedings 
and for which adequate reserves have been established, (iii) pledges or deposits in connection with workers’ compensation, 
unemployment insurance and other social security legislation, (iv) easements, rights-of-way, covenants, restrictions and other 
similar nonmonetary encumbrances, and other minor irregularities in title, minor encroachments or similar items shown on an 
accurate survey of the applicable Real  
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Property, that, individually or in the aggregate, do not materially impair the use or value of the property subject thereto, (v) 
statutory landlords’ Liens and Liens granted to landlords under any lease, (vi) any purchase money security interests, equipment 
leases or similar financing arrangements, (vii) non-exclusive licenses to Intellectual Property in the ordinary course of business, 
and (viii) zoning, building codes and other land use Laws regulating the use or occupancy of such Real Property or the activities 
conducted thereon which are imposed by any Governmental Authority having jurisdiction over such Real Property which are not 
violated by the current use or occupancy of such Real Property.  

“ Person ” means any individual, corporation, partnership, limited liability company, association, trust or other entity or 
organization, including a government or political subdivision or an agency or instrumentality thereof.  

“ Pinnacle Merger Agreement ” means that certain Agreement and Plan of Merger, dated May 12, 2014, by and among the 
Company, Pinnacle Foods Inc., Helix Merger Sub Corporation and Helix Merger Sub LLC, as the same may be amended from 
time to time.  

“ Proceeding ” means any suit, action, proceeding, arbitration, mediation, audit, hearing, inquiry or, to the Knowledge of 
the Person in question, investigation (in each case, whether civil, criminal, administrative, investigative, formal or informal) 
commenced, brought, conducted or heard by or before, or otherwise involving, any Governmental Entity.  

“ Release ” means disposing, discharging, injecting, spilling, leaking, pumping, pouring, leaching, dumping, emitting, 
escaping or emptying into or upon the indoor or outdoor environmental including without limitations any soil, sediment, 
subsurface strata, surface water, groundwater, ambient air, the atmosphere or any other media.  

“ Security ” or “ Securities ” means, with respect to any Person, any series of common stock, preferred stock and any 
other equity securities or capital stock of such Person (including interests convertible into or exchangeable or exercisable for any 
equity interest in any such series of common stock, preferred stock, and any other equity securities or capital stock of such 
Person), however described and whether voting or non-voting.  

“ Subsidiary ” means, with respect to any Person, any corporation, limited liability company, partnership or other entity, 
whether incorporated or unincorporated, (i) of which at least a majority of the Securities or other interests having by their terms 
voting power to elect a majority of the board of directors (or other governing body or Person(s) performing similar functions) with 
respect to such corporation, limited liability company, partnership or other entity is directly or indirectly, though one or more 
intermediaries, Beneficially Owned or controlled by such Person or by any one or more of its Subsidiaries, or by such Person and 
one or more of its Subsidiaries, or (ii) that would be required to be consolidated in such Person’s financial statements under 
GAAP.  

“ Taxes ” means any and all federal, state, local, foreign or other taxes of any kind (together with any and all interest, 
penalties, additions to tax and additional amounts imposed with respect thereto) imposed by any Governmental Entity, including 
taxes or other similar charges on or with respect to income, franchises, windfall or other profits, gross receipts, property, capital, 
sales, use, transfer, inventory, license, capital stock, payroll, employment, unemployment, social security, workers’ compensation, 
severance, stamp, occupation, premium or net worth, and taxes or other similar charges in the nature of excise, withholding, ad 
valorem, value added, estimated taxes, or custom duties.  

 
72  

 
      



 
 

“ Tax Return ” means any report, return, document, declaration or other information or filing required to be filed with 
respect to Taxes (whether or not a payment is required to be made with respect to such filing), including information returns, any 
documents with respect to or accompanying payments of estimated Taxes, or with respect to or accompanying requests for the 
extension of time in which to file any such report, return, document, declaration or other information.  

“ Trademarks ” has the meaning ascribed to such term in the definition of “Intellectual Property” above.  

“ Trade Secrets ” means all trade secrets and all other confidential information, ideas, know-how, inventions, proprietary 
processes, Product Recipes, formulae, models, and methodologies.  

“ US Plan ” means any Company Benefit Plan that covers any present or former employee, consultant, director or officer 
located primarily within the United States.  

“ Willful Breach ” means (i) with respect to any breach of a representation or warranty contained in this Agreement, a 
material breach of such representation or warranty that has been made with the Knowledge of the breaching Party and (ii) with 
respect to any breaches or failures to perform any of the covenants or other agreements contained in this Agreement, a material 
breach, or failure to perform, that is a consequence of an act or omission undertaken by the breaching Party with the Knowledge 
that the taking of, or failure to take, such act would, or would be reasonably expected to, cause a material breach of this 
Agreement.  

[ The remainder of this page is intentionally left blank. ]  
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IN WITNESS WHEREOF, the Company has duly executed this Agreement as of the date first written above, and Parent 
and Merger Sub have duly executed this Agreement as of June 8, 2014.  

THE HILLSHIRE BRANDS COMPANY  

By:     /s/ Sean Connolly  
Name:    Sean Connolly  
Title:    President and Chief Executive Officer  

TYSON FOODS, INC.  

By:     /s/ Donnie Smith       
Name: Donnie Smith      
Title: President and Chief Executive Officer  

HMB HOLDINGS, INC.  

By:     /s/ Donnie Smith  
Name: Donnie Smith  
Title: President and Chief Executive Officer  

 
 

      



 
 

ANNEX A  
CONDITIONS TO THE OFFER  

 

Capitalized terms used in this Annex A and not otherwise defined shall have the respective meanings assigned thereto in 
the Agreement and Plan of Merger (the “ Agreement ”) to which this Annex A is attached.  

Notwithstanding any other provision of the Offer or the Agreement, Merger Sub shall not be required to, and Parent shall 
not be required to cause Merger Sub to, accept for payment or, subject to any applicable rules and regulations of the SEC, 
including Rule 14e-1(c) under the Exchange Act, pay for any Shares validly tendered (and not validly withdrawn) pursuant to the 
Offer if at any time on or after the date of the commencement of the Offer and prior to the Expiration Time any of the following 
conditions exists or has occurred and is continuing at the then scheduled Expiration Time:  

(a)    there shall not have been validly tendered (and not validly withdrawn) prior to the Expiration Time a 
number of Shares (excluding Shares tendered pursuant to notices of guaranteed delivery for which Shares have not been 
delivered) that, together with the Shares beneficially owned by Parent and Merger Sub, represents at least two-thirds (2/3) of the 
total number of outstanding Shares of the Company as of the Expiration Time (the “ Minimum Condition ”);  

(b)    the waiting period (and any extensions thereof) under the HSR Act shall not have expired or been 
terminated;  

(c)    any Law or Order shall be in effect that prohibits, enjoins or makes illegal the consummation of the 
Offer;  

(d)    (i) the representations and warranties of the Company set forth in the Agreement (except those 
representations and warranties set forth in clause (ii) below) shall not be true and correct in all respects (without giving effect to 
any materiality or Company Material Adverse Effect qualifier therein), as of the date of the Agreement and as of the Expiration 
Time as though made on or as of such time (or, in the case of representations and warranties that address matters only as of a 
particular date, as of such date), except to the extent that breaches thereof, individually or in the aggregate, have not had and 
would not reasonably be expected to have a Company Material Adverse Effect; and (ii) the representations and warranties of the 
Company set forth in Sections 4.2(a), 4.2(b) and 4.6(b) shall not be true and correct in all material respects (in the case of Sections 
4.2(a) and 4.2(b)) and in all respects (in the case of Section 4.6(b)) as of the date of the Agreement and as of the Expiration Time 
as though made on or as of such time (or, in the case of representations and warranties that address matters only as of a particular 
date, as of such date). Parent and Merger Sub shall not have received a certificate validly executed and signed on behalf of the 
Company by its chief executive officer and chief financial officer certifying that this condition has been satisfied;  

(e)    the Company shall not have performed or complied with, as applicable, in all material respects, all 
of the obligations, agreements and covenants (in each case, other than Section 6.5) required by the Agreement to be performed or 
complied with by the Company prior to the Expiration Time, and such failure to perform or comply shall not have been cured 
prior to the Expiration Time, and Parent and Merger Sub shall not have received a certificate validly executed and signed on 
behalf of the Company by its chief executive officer and chief financial officer certifying that this condition has been satisfied;  
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(f)    since June 29, 2013, there shall have occurred any event, change, effect, development, state of facts, 
condition, circumstance or occurrence that, individually or in the aggregate, has had or would reasonably be expected to have a 
Company Material Adverse Effect;  

(g)    the Agreement shall have been terminated in accordance with its terms; or  

(h)    between the date of the execution of this Agreement by Parent (the “ Execution Date ”) and the date 
of execution of this Agreement by the Company, the Company shall have performed or complied with, as applicable, in all 
material respects, all of the obligations, agreements and covenants required by Section 6.1 of the Agreement as if such obligations, 
agreements and covenants were effective as of the Execution Date and such failure to perform or comply shall be material and 
adverse to Parent and shall not have been cured prior to the Expiration Time, and Parent and Merger Sub shall not have received a 
certificate validly executed and signed on behalf of the Company by its chief executive officer and chief financial officer 
certifying that this condition has been satisfied.  

Subject in each case to the terms of the Agreement and the applicable rules and regulations of the SEC, the foregoing conditions 
are for the sole benefit of Merger Sub and Parent and may be asserted by Merger Sub or Parent regardless of the circumstances 
giving rise to such condition, or may (if permitted by applicable Law) be waived (other than the Minimum Condition which may 
not be waived) by Merger Sub and Parent as a whole or in part at any time and from time to time in their sole discretion.  
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Tyson Foods and Hillshire Brands Announce Definitive Merger Agreement  
Combination Creates Diverse Product and Brand Offerings for Consumers  

 
SPRINGDALE, Ark. and CHICAGO, Ill., July 2, 2014 – Tyson Foods, Inc. (NYSE: TSN) and The Hillshire Brands Company 
(NYSE: HSH) today announced that they have entered into a definitive agreement under which Tyson Foods will acquire all 
outstanding shares of Hillshire Brands for $63 per share. The all-cash transaction is valued at approximately $8.55 billion, 
including Hillshire Brands’ outstanding net debt. In addition, Tyson Foods will be making, on behalf of Hillshire Brands, a 
payment of the $163 million termination fee associated with the termination of Hillshire Brands’ merger agreement with Pinnacle 
Foods Inc. (NYSE: PF). The board of directors of Hillshire Brands has accepted the notice of termination received from Pinnacle 
Foods and the previously announced transaction has been terminated.  
 
“By investing in Hillshire Brands and its collection of leading brands, we have a unique opportunity to transform an important 
segment of our business, and position Tyson Foods to meet American consumers’ growing demand for protein at breakfast and 
throughout the day,” said Donnie Smith, president and chief executive officer of Tyson Foods. “We operate in a competitive and 
complex marketplace that demands bold steps to remain an industry leader. I am confident that together Tyson Foods and 
Hillshire Brands have the right products and the right people to create years of enhanced shareholder value and ensure more 
choices for our customers and consumers.”  
 
The combination of Tyson Foods and Hillshire Brands will reposition Tyson as a clear leader in the retail sale of prepared foods, 
with a complementary portfolio of well-recognized brands, including Tyson®, Wright®, Jimmy Dean®, Ball Park®, State Fair® 
and Hillshire Farm® . In particular, the strength of Hillshire Brands’ products in the breakfast category will allow Tyson Foods to 
capture opportunities in this attractive and fast-growing day part.  
 
Sean Connolly, president and chief executive officer of Hillshire Brands, said, “After thoughtful consideration, our board of 
directors concluded that a combination with Tyson Foods represents a unique opportunity to provide shareholders with significant 
and immediate value while also positioning our business for continued success. Importantly, this is a testament to the tremendous 
value our talented team of employees has created over the past few years by strengthening our brands in the eyes of consumers. I 
am confident that we have found an excellent partner in Tyson. We firmly believe that our combined  
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global platform will be extremely well positioned to capitalize on the substantial growth opportunities in this market in the years 
ahead.”  
 
Smith added, “We are confident that the two companies can learn a great deal from each other, and we recognize that Hillshire 
Brands’ value comes from its people, brands and processes. As we begin planning how to bring these companies together, we 
intend to proceed in a thoughtful manner that honors the strengths embedded in both cultures that have made each of them 
successful.”  
 
The transaction has been unanimously approved by the boards of directors of both companies and is anticipated to close by 
September 27, 2014, the last day of Tyson Foods’ fiscal year. Pursuant to the definitive agreement, a subsidiary of Tyson Foods 
will commence a tender offer for 100% of the outstanding shares of Hillshire Brands common stock for $63 per share in cash. The 
tender offer is required to be commenced within 10 business days and to remain open for at least 20 business days after launch. 
Following successful completion of the tender offer, any shares not acquired in the tender offer will be acquired in a second-step 
merger at the same $63 per share cash price. Closing of the tender offer is conditioned upon customary closing conditions, 
including the expiration or termination of the applicable waiting period under the Hart-Scott-Rodino Antitrust Improvements Act 
and there being validly tendered and not withdrawn a number of shares of Hillshire common stock equal to at least two-thirds of 
the total outstanding shares of Hillshire common stock. The offer is not subject to any financing condition.  
 
Morgan Stanley and JP Morgan are acting as financial advisors to Tyson Foods, and Davis Polk & Wardwell LLP is acting as its 
legal counsel. Centerview Partners and Goldman, Sachs & Co. are acting as financial advisors to Hillshire Brands, and Skadden, 
Arps, Slate, Meagher & Flom LLP is acting as its legal advisor.  
 
About Tyson Foods  
Tyson Foods, Inc. (NYSE:  TSN), with headquarters in Springdale, Arkansas, is one of the world's largest processors and 
marketers of chicken, beef and pork, the second-largest food production company in the Fortune 500 and a member of the S&P 
500.  The company was founded in 1935 by John W. Tyson, whose family has continued to be involved with son Don Tyson 
leading the company for many years and grandson, John H. Tyson, serving as the current chairman of the board of directors. 
Tyson Foods produces a wide variety of protein-based and prepared food products and is the recognized market leader in the retail 
and foodservice markets it serves.  The company provides products and services to customers throughout the United States and 
approximately 130 countries.  It has approximately 115,000 Team Members employed at more than 400 facilities and offices in 
the United States and around the world.  Through its Core Values, Code of Conduct and Team Member Bill of Rights, Tyson 
Foods strives to operate with integrity and trust and is committed to creating value for its shareholders, customers and Team 
Members.  The company also strives to be faith-friendly, provide a safe work environment and serve as stewards of the animals, 
land and environment entrusted to it.  

About The Hillshire Brands Company  
The Hillshire Brands Company (NYSE: HSH) is a leader in branded, convenient foods. The company generated approximately $4 
billion in annual sales in fiscal 2013, has more than 9,000 employees, and is based in Chicago. Hillshire Brands’ portfolio includes 
iconic brands such as Jimmy Dean, Ball Park, Hillshire Farm, State Fair, Sara Lee frozen bakery and Chef Pierre pies, as well as 
artisanal brands Aidells, Gallo Salame, Van’s Natural Foods and Golden Island premium jerky. For more information on the 
company, please visit www.hillshirebrands.com.  
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Forward-Looking Statements  
This communication contains certain forward-looking statements with respect to certain plans and objectives of Tyson Foods and 
Hillshire Brands with respect to the proposed tender offer and related transactions, including the timing of the completion of the 
merger. These forward-looking statements can be identified by the fact that they do not relate only to historical or current facts. By 
their nature, forward-looking statements involve known and unknown risks and uncertainties because they relate to events and 
depend on circumstances that will occur in the future. Forward-looking statements often use words such as “anticipate”, “target”, 
“expect”, “estimate”, “intend”, “plan”, “goal”, “believe”, “hope”, “aim”, “continue”, “will”, “may”, “ would”, “could” or “should” 
or other words of similar meaning or the negative thereof. There are several factors which could cause actual plans to differ 
materially from those expressed or implied in forward-looking statements. Among the factors that may cause actual results and 
experiences to differ from anticipated results and expectations in forward-looking statements are the following: the risk that the 
acquisition of Hillshire Brands and any related tender offer and merger may not be consummated, or may not be consummated in 
a timely manner; the risk that a regulatory approval could only be obtained subject to conditions that are not anticipated; the risk 
that Hillshire will not be integrated successfully into Tyson following the consummation of the merger; and the risk that revenue 
opportunities, cost savings, synergies and other anticipated benefits from the merger may not be fully realized or may take longer 
to realize than expected. Neither Tyson Foods nor Hillshire Brands assumes any obligation to update the information contained in 
this communication (whether as a result of new information, future events or otherwise), except as required by applicable law.  

IMPORTANT INFORMATION FOR INVESTORS AND SECURITY HOLDERS  

A tender offer for the outstanding common stock of The Hillshire Brands Company has not yet commenced. This communication 
is not an offer to buy or the solicitation of an offer to sell any securities. A solicitation and an offer to buy shares of Hillshire 
Brands common stock will be made only pursuant to an offer to purchase and related materials that HMB Holdings, Inc., a wholly 
owned subsidiary of Tyson Foods, Inc., intends to file with the U.S. Securities and Exchange Commission (the “SEC”). When the 
tender offer is commenced, HMB Holdings will file a Tender Offer Statement on Schedule TO with the SEC, and thereafter 
Hillshire Brands will file a Solicitation/Recommendation Statement on Schedule 14D-9 with respect to the tender offer. Investors 
and Stockholders are urged to read the Tender Offer Statement (including an offer to purchase, a related letter of transmittal and 
other offer documents) and the Solicitation/Recommendation Statement on Schedule 14D-9 when they become available, as well 
as other documents filed with the SEC, because they will contain important information. The Tender Offer Statement and 
Solicitation/Recommendation Statement on Schedule 14D-9 (when available) will be sent free of charge to Hillshire Brands 
stockholders and these and other materials filed with the SEC may also be obtained from Hillshire Brands upon written request to 
the Investor Relations Department, 400 South Jefferson Street, Chicago, Illinois 60607, telephone number (312) 614-8100 or from 
Hillshire Brands’ website, http://investors.hillshirebrands.com. In addition, all of these materials (and all other documents filed 
with the SEC) will be available at no charge from the SEC through its website at www.sec.gov, or by directing requests for such 
materials to the information agent for the offer, which will be named in the tender offer statement.  
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Contacts  

FOR TYSON FOODS:  
 
Investors:        Jon Kathol, 479-290-4235, jon.kathol@tyson.com  
News Media:    Worth Sparkman, 479-290-6358, worth.sparkman@tyson.com  

Dan Fogleman, 479-290-2166, dan.fogleman@tyson.com      
 

FOR HILLSHIRE BRANDS:  

Investors:     Melissa Napier, 312-614-8739  
News Media: Mike Cummins, 312-614-8412  
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