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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

FORM 8-K

Current Report Pursuant to Section 13 or 15(d) oftie
Securities Exchange Act of 1934

Date of Report (Date of Earliest Event Reporteépt&8mber 9, 2008

Tyson Foods, Inc.

(Exact name of Registrant as specified in its chaet)

Delaware
(State of incorporation or organization)

001-14704

(Commission File Number)

71-0225165
(IRS Employer Identification No.)

2210 West Oaklawn Drive, Springdale, AR 72762-6999
(479) 290-4000

(Address, including zip code, and telephone numbemcluding area code, of
Registrant’s principal executive offices)

Not applicable

(Former name, former address and former fiscal yearif applicable)

Check the appropriate box below if the Form 8-aflis intended to simultaneously satisfy the §liobligation of the registrant under any of
the following provisions éeeGeneral Instruction A.2. below):

O  Written communications pursuant to Rule 425 unberSecurities Act (17 CFR 230.4:

O Soliciting material pursuant to Rule -12 under the Exchange Act (17 CFR 240-12)

O Precommencement communications pursuant to Rul-2(b) under the Exchange Act (17 CFR 240-2(b))
O

Pre-commencement communications pursuant to Rul-4(c) under the Exchange Act (17 CFR 240-4(c))




Item 1.01 Entry Into a Material Definitive Agreemernt
Class A Common Stock and Convertible Senior Notes

On September 15, 2008, Tyson Foods, Inc. (the “Goyif) completed a registered underwritten publiefig of $450 million
aggregate principal amount of its 3.25% converti@rior notes due 2013 (the “Notes”) pursuant ttJaderwriting Agreement (the “Notes
Underwriting Agreement”), dated September 9, 2@08opng the Company and J.P. Morgan Securities ihmetMerrill Lynch, Pierce,

Fenner & Smith Incorporated and the other undeengihamed therein. The underwriters may also peechp to $67.5 million aggregate
principal amount of Notes at the public offeringcpr less the underwriting discounts and commissitmcover over-allotments, if any. In
addition, on September 15, 2008, the Company @stpteted a registered underwritten public offerifi@0,000,000 shares of its Class A
common stock (the “Shares”) at a public offeringg@of $12.75 per share pursuant to an Underwrifiggeement (the “Shares Underwriting
Agreement”), dated September 9, 2008, between timep@ny and J.P. Morgan Securities Inc. and Mduryitich, Pierce, Fenner & Smith
Incorporated and the other underwriters named ithefle underwriters may also purchase up to 3g@Shares at the public offering pri
less underwriting discounts and commissions, t@cover-allotments, if any.

The sale of the Shares and Notes was made purtsutne Company’s Registration Statement on Form(Begjistration No. 333-
132434), including prospectus supplements eacld &gptember 9, 2008 (each a “Prospectus Supplejrteritie prospectus contained
therein dated September 4, 2008, filed by the Coypath the Securities and Exchange Commissiorsymmt to Rule 424(b)(5) under the
Securities Act of 1933, as amended.

The Company issued the Notes under an indentuee @astof June 1, 1995 (the “Base Indenture”), pplsmented by a supplemental
indenture dated as of September 15, 2008 (the ‘18ommtal Indenture” and, together with the Basesiidre, the “Indenture”), each among
the Company and The Bank of New York Mellon Trush@any, N.A. (as successor to JPMorgan Chase BaAk (formerly The Chase
Manhattan Bank, N.A.)), as trustee (the “Truste&fe Base Indenture and the Supplemental Indefitwckiding the form of Notes) are filed
as Exhibits 4.1 and 4.2, respectively, to this repnd are incorporated herein by reference. Taftise Indenture and the Notes issued
pursuant to the Indenture are described in thésseof the Prospectus Supplement relating to theedlentitled “Description of notes”, which
is incorporated herein by reference. The followdegcription of the Notes and the Indenture is ansarg and is not meant to be a complete
description of the Notes and the Indenture. Thgedption is qualified in its entirety by referenttethe detailed provisions of the Indenture.

The Notes bear interest at a rate of 3.25% perranpayable semi-annually in arrears on April 15 @utober 15 of each year,
beginning on April 15, 2009. The Notes will matare October 15, 2013, unless earlier repurchasd¢tdebompany or converted.

The Notes are convertible in certain circumstaras®sduring certain periods (as described in theoapental Indenture) at an initial
conversion rate of 59.1935 shares of Class A comstmek per $1,000 principal amount of Notes (whigbresents an initial conversion price
of approximately $16.89 per share), subject tostdjent in certain circumstances as set forth irBilnggplemental Indenture. The initial
conversion price represents a conversion premiug2d% over the public offering price in the Cl&ssommon stock offering of $12.75 per
share. The Notes are convertible under certaimgistances and during certain periods into (i) captip the aggregate principal amount of
the Notes subject to conversion and (ii) the Comg{sa@lass A common stock in respect of the remairifi@ny) of the Company’s
conversion obligation.

Upon a fundamental change (as described in Se8tiiinof the Supplemental Indenture), holders mgyire the Company to
repurchase all or a portion of their Notes at alpase price in cash equal to 100% of the prin@pabunt of the Notes to be repurchased, plus
any accrued and unpaid interest to, but excludhgfundamental change repurchase date. The Ntewaredeemable at the Company’s
option prior to maturity.

The Indenture contains customary terms and coveneraiuding that upon certain events of defauttusdng and continuing, either the
Trustee or the holders of not less than 25% ineggfe principal amount of the Notes then outstandiay declare the unpaid principal of the
Notes and any accrued and unpaid interest thereorediately due and payable. In the case of cestadnts of bankruptcy, insolvency
reorganization relating to the Company, the priacgmount of the securities together with any aedrand unpaid interest thereon will
automatically become and be immediately due andlgay

In connection with the issuance and sale by the fizmy of the Shares and the Notes as describedpomee to Item 1.01 of this
Current Report, the following exhibits are filedtlvthis Current Report on Form 8-K and are incoaped by reference into the Company’s
Registration Statement (Registration No. 333-13248lting to the Notes offering and the Shareeraff): (i) the Notes Underwriting
Agreement (Exhibit 1.1 to this Current Report)) {iie Shares Underwriting Agreement (Exhibit 1.2hie Current Report), (iii) the
Supplemental Indenture (Exhibit 4.2 to this Curfieeport) and (iv) the updated legal opinion of &dRAustin LLP (Exhibit 5.1 to this
Current Report)



Convertible Note Hedge and Warrant Transactions

On September 9, 2008, the Company entered intoectible note hedge transactions (the “Note Hedgm3Jactions”) and warrant
transactions (the “Warrant Transactions”) withlafes of the representatives of the underwritéth® Notes. The Note Hedge Transactions
are expected to reduce the potential dilution ujpiture conversion of the Notes by providing the @amy with the option, subject to certain
exceptions, to acquire shares of Class A commarkstpon settlement of conversion of the Notes. Hmregthe Warrant Transactions will
result in dilution to the extent that the markeuesof the Class A common stock, as measured dtiiemgneasurement period at maturity
under the terms of the warrants, exceeds the eespeice of the warrants, which is initially $2234r share, subject to customary
adjustments. The Company paid a premium of appratdiy $92.0 million for the Note Hedge Transactiansl received a premium of
approximately $43.6 million for the Warrant Transaes, for a net cost of approximately $48.4 miilio

Pursuant to the Note Hedge Transactions, if the fizmmy notifies the counterparties of any conversibtine Notes, the counterparties
are required to deliver to the Company, in mostwirstances, the number of shares of Class A consteck that the Company is obligated
to deliver to the holders of the Notes with resgedhe conversion.

The warrants issued pursuant to the Warrant Traiosacover an aggregate of 26,637,075 shares afs@lacommon stock and have an
initial exercise price of $22.31 per share, subjeacustomary adjustments. The warrants expire ay@riod of sixty trading days beginning
on January 15, 2014 and are European-style warfaxgscisable only upon expiration). For each warthat is exercised, the Company will
deliver to the counterparties a number of shar&slags A common stock equal to the amount by witliehsettlement price exceeds the
exercise price, divided by the settlement pricasgash in lieu of fractional shares.

The counterparties to the Note Hedge Transactindgte Warrant Transactions have advised Tysorthlegtor their respective
affiliates entered into various derivative trangatd with respect to Tyson’s Class A common stduktdy after the pricing of the Notes. In
addition, the counterparties or their respectifdiaks may modify their hedge positions by emgrinto or unwinding various derivative
transactions with respect to Tyson’s Class A comstook or by selling or purchasing Tyson's Classofnmon stock in secondary market
transactions following the pricing of the Notes amd likely to do so during any observation pereldted to the conversion of the Notes.
These transactions could adversely affect the nhariee of Tyson’s Class A common stock and ofXtoges, could have the effect of
increasing or preventing a decline in the pric&ydgon’s Class A common stock and could, under tediacumstances, affect noteholders’
ability to convert the Notes.

The warrants issued pursuant to the Warrant Trainsaovere exempt from the registration requirers@fithe Securities Act because
the offer and sale did not involve a public offeriThere were no underwriting commissions or dis¢®in connection with the sale of the
warrants.

The summary of each of the Note Hedge Transactiodseach of the Warrant Transactions is qualifieidsi entirety by reference to the
text of the related agreements, which are incluateBxhibits 10.1, 10.2, 10.3, 10.4, 10.5 and 1@réto and are incorporated herein by
reference.

Item 2.03. Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrar

The information required by Item 2.03 relating tie Notes and the Indenture is contained in Iterh alibve and is incorporated herein
by reference.

Item 3.02. Unregistered Sales of Equity Securitie

The information required by Item 3.02 relatinghe Hedge and Warrant Transactions is containegim 1.01 under the section
“Convertible Note Hedge and Warrant Transac” and is incorporated herein by referer



Item 9.01. Financial Statements and Exhibits

(d) Exhibits
Exhibit
Number Description
1.1 Notes Underwriting Agreement, dated September 9828mong the Company and J.P. Morgan Securitesahd
Merrill Lynch, Pierce, Fenner & Smith Incorporataad the other underwriters named the
1.2 Shares Underwriting Agreement, dated Septembed®,2among the Company and J.P. Morgan Secunmteshd
Merrill Lynch, Pierce, Fenner & Smith Incorporataad the other underwriters named the
4.1 Indenture, dated as of June 1, 1995, between thgp&ay and The Bank of New York Mellon Trust Company

National Association (as successor in trust to J@sio Chase Bank, N.A. (formerly The Chase Manhatank,
N.A.)), as Trustee (incorporated herein by refeeetocExhibit 4 to the Compa’s Registration Statement on Form S-
3 filed December 17, 1997 (Commission File No.-42525))

4.2 Supplemental Indenture dated as of September 08, 2@tween the Company and The Bank of New Yorkdve
Trust Company, National Association (as successdPiMorgan Chase Bank, N.A. (formerly The Chasehdttan
Bank, N.A.)), as Trustee (including the form of Hs)

5.1 Opinion of Sidley Austin LLF

10.1 Convertible note hedge transaction confirmatiotedias of September 9, 2008, by and between JPK&hase
Bank, National Association and the Compi

10.2 Warrant transaction confirmation, dated as of Saptr 9, 2008, by and between JPMorgan Chase Baatlgridl
Association and the Compa

10.3 Letter Agreement, dated as of September 9, 2008ntdybetween JPMorgan Chase Bank, National Assmtiahd
the Compan

104 Convertible note hedge transaction confirmationedias of September 9, 2008, by and between Mewiith
Financial Markets, Inc. and the Comp:

10.5 Warrant transaction confirmation, dated as of Saptr 9, 2008, by and between Merrill Lynch FinahMarkets,
Inc. and the Compar

10.6 Letter Agreement, dated as September 9, 2008, thpearween Merrill Lynch Financial Markets, Inc. ahe
Company

23.1 Consent of Sidley Austin LLP (included in Exhibjt



SIGNATURE

Pursuant to the requirements of the Securities &xgé Act of 1934, the registrant has duly causisdréport to be signed on its behalf
by the undersigned hereunto duly authorized.

TYSON FOODS, INC

Date: September 15, 2008 By: /s/ R. Read Hudsc

Name R. Read Hudso
Title:  Vice President, Associate General Counsel and &eyg!
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EXHIBIT INDEX

Notes Underwriting Agreement, dated September 9828mong the Company and J.P. Morgan Securiteesaimd Merrill Lynch
Pierce, Fenner & Smith Incorporated and the othdeuwriters named there

Shares Underwriting Agreement, dated Septembed®,2among the Company and J.P. Morgan Secuntiesahd Merrill Lynch,
Pierce, Fenner & Smith Incorporated and the otheleuwriters named there

Indenture, dated as of June 1, 1995, between thgp&ay and The Bank of New York Mellon Trust CompaXstional Association
(as successor in trust to JPMorgan Chase Bank, (foAnerly The Chase Manhattan Bank, N.A.)), asstea (incorporated herein
reference to Exhibit 4 to the Company’s Registraidatement on Form S-3 filed December 17, 199 Mm(@ission File No. 333-
42525))
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the Compan
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Convertible note hedge transaction confirmatiotedias of September 9, 2008, by and between Mewilth Financial Markets,
Inc. and the Compar

Warrant transaction confirmation, dated as of Saptr 9, 2008, by and between Merrill Lynch Finah®arkets, Inc. and the
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Exhibit 1.1

TYSON FOODS, INC.
(a Delaware corporation)

3.25% Convertible Senior Notes due 2013

UNDERWRITING AGREEMENT

Dated: September 9, 2008




TYSON FOODS, INC.
(a Delaware corporation)
$450,000,000
3.25% Convertible Senior Notes due 2013
UNDERWRITING AGREEMENT

September 9, 20!

J.P. MORGAN SECURITIES INC.
277 Park Avenue
New York, New York 1017:

MERRILL LYNCH & CO.

Merrill Lynch, Pierce, Fenner & Smith Incorporated
4 World Financial Center

New York, New York 1008(

As Representatives of the several Underwriters
Ladies and Gentlemen:

Tyson Foods, Inc., a Delaware corporation (the “@any”), confirms its agreement (this “Agreement’ljmd.P. Morgan Securities Inc.
(“J.P. Morgan”) and Merrill Lynch & Co., Merrill Liych, Pierce, Fenner & Smith Incorporated (“Meiifinch”) and each of the other
Underwriters named in Schedule A hereto (colletyivilne “Underwriters,” which term shall also indei any underwriter substituted as
hereinafter provided in Section 10 hereof), for whdP. Morgan and Merrill Lynch are acting as reprgatives (in such capacity, the
“Representatives”)yith respect to the issue and sale by the Compadyttee purchase by the Underwriters, acting selyesad not jointly, o
the respective principal amounts set forth in Saled hereto of $450,000,000 aggregate principadam of the Company’s 3.25%
Convertible Senior Notes due 2013 (the “Convertideurities”), and with respect to the grant by@oenpany to the Underwriters, acting
severally and not jointly, of the option describe@&ection 2(b) hereof to purchase all or any paen additional $67,500,000 principal
amount of Convertible Securities to cover overiatlents, if any. The aforesaid $450,000,000 prifi@paount of Convertible Securities (the
“Initial Securities”) to be purchased by the Undeters and all or any part of the $67,500,000 ggacamount of Convertible Securities
subject to the option described in Section 2(bebkfthe “Option Securities”) are hereinafter cdlleollectively, the “Securities.” The
Securities are to be issued pursuant to an indefated as of June 1, 1995 (the “Base Indentubetjyeen the Company and The Bank of
New York Mellon Trust Company, N.A., as trusteee(“Trustee”), as supplemented by a supplemental indlerdated as of September 15,
2008 (the “Supplemental Indenture”) relating to 8exurities. The Base Indenture as supplementéeb$upplemental Indenture is
hereinafter referred to as the “Indenture.”



The Securities are convertible into shares of CAeasemmon stock, par value $0.10 per share, oCimpany (the “Common Stockih
accordance with the terms of the Securities andnitienture, at the initial conversion rate spedifiethe Final Term Sheet (as defined
below), under the circumstances and subject testmgnt as set forth in the Indenture. In conneatiith the offering of the Securities, the
Company and affiliates of the Representatives aterimg into convertible note hedge transactiorsvaarrant transactions (the “Call Spread
Transactions”) pursuant to the convertible notegleecbnfirmations and the warrant confirmations leetavthe Company and each of
JPMorgan Chase Bank, N.A. and Merrill Lynch Finahdiarkets, Inc., dated the date hereof (the “Spllead Documentation”).

Concurrently with the offering and sale of the Sams by the Company pursuant to the terms of Algjeeement, the Company is
offering, in an offering registered under the Samsg Act of 1933, as amended (the “1933 Act”) &mydmeans of a prospectus supplement, up
to 20,000,000 shares of the Company’s Common Stbek‘Common Stock Offering”). The Representatiges acting as representatives of
the underwriters (collectively, the “Common Stockdérwriters”) in the Common Stock Offering. The Guany has granted the Common
Stock Underwriters an option to purchase up todditimnal 3,000,000 shares of Common Stock to cover-allotments, if any. The
Company and the Common Stock Underwriters will ieng into an underwriting agreement with respeche Common Stock Offering.

The Company understands that the Underwriters gepmmake a public offering of the Securitiesamsas the Representatives deem
advisable after this Agreement has been execuedealivered.

The Company has filed with the Securities and ErgeaCommission (the “Commission”) an automatic fstegjistration statement on
Form S-3 (No. 333-132434), including the relateeliprinary prospectus or prospectuses, which registn statement became effective upon
filing under Rule 462(e) of the rules and regulasiof the Commission (the “1933 Act Regulationgiyler the 1933 Act. Such registration
statement as amended, including by the Post-Effeétmendment No. 1 thereto, covers the registraifathe Securities and the Common
Stock under the 1933 Act. Promptly after executiad delivery of this Agreement, the Company widgare and file a prospectus in
accordance with the provisions of Rule 430B (“R4B®B”) of the 1933 Act Regulations and paragraptofiRule 424 (“Rule 424(b)") of the
1933 Act Regulations. Any information included irch prospectus that was omitted from such registratatement at the time it became
effective but that is deemed to be part of anduidet! in such registration statement pursuant te R80B is referred to as “Rule 430B
Information.” Each prospectus used in connectiath wie offering of the Securities that omitted R4BOB Information is herein called a
“preliminary prospectus.” Such registration statatnat any given time, including the amendmentsetiteto such time (including by Post-
Effective Amendment No. 1 thereto), the exhibitd any schedules thereto at such time, the docunredmorated by reference therein
pursuant to Item 12 of Form S-3 under the 1933aAatich time and the documents otherwise deemleel aopart thereof or included therein
by 1933 Act Regulations, is herein called the “Ragtion Statement.” The Registration Statemettiatime it originally became effective is
herein called the “Original Registration StatemEnhe final prospectus in the form first furnishedthe Underwriters for use in connection
with the offering of the Securities, including tlecuments incorporated by reference therein putdodtem 12 of Form S-3 under the 1933
Act at the time of the execution of this Agreemamnd any preliminary prospectuses that form a parebf, is herein called the “Prospectus.”
For purposes of this Agreement, all referencebédRegistration Statement, any preliminary prospedhe Prospectus or any amendment or
supplement to any of the foregoing shall be deetmédclude the copy filed with the Commission pusuto its Electronic Data Gathering,
Analysis and Retrieval system (“EDGAR?).



All references in this Agreement to financial staémts and schedules and other information whi¢bastained,” “included” or “stated”
in the Registration Statement, any preliminary peasus or the Prospectus (or other referencegefriport) shall be deemed to mean and
include all such financial statements and schedarésother information which is incorporated byerefice in or otherwise deemed by 1933
Act Regulations to be a part of or included in Registration Statement, any preliminary prospeotufie Prospectus, as the case may be
all references in this Agreement to amendmentsipplements to the Registration Statement, anyrmiediry prospectus or the Prospectus
shall be deemed to mean and include the filingngfdocument under the Securities Exchange Act 8#Xthe “1934 Act”) which is
incorporated by reference in or otherwise deemetid33 Act Regulations to be a part of or includethie Registration Statement, such
preliminary prospectus or the Prospectus, as tbe ey be.

SECTION 1. Representations and Warranties

(a) Representations and Warranties by the Comparhe Company represents and warrants to each Writiaras of the date hereof,
the Applicable Time referred to in Section 1(a)kidreof and as of the Closing Time referred todnt®n 2(c) hereof, and as of each Date of
Delivery (if any) referred to in Section 2(b) hefieand agrees with each Underwriter, as follows:

(i) Status as a WeKnown Seasoned IssuefA) At the time of filing the Original Registrath Statement, (B) at the time of filing
the Post-Effective Amendment No. 1 thereto, (Qhattime of the most recent amendment theretdhpurposes of complying with
Section 10(a)(3) of the 1933 Act (whether such ainemnt was by post-effective amendment, incorporegpdrt filed pursuant to
Section 13 or 15(d) of the 1934 Act or form of grestus), (D) at the time the Company or any pegsimg on its behalf (within the
meaning, for this clause only, of Rule 163(c) & 1933 Act Regulations) made any offer relatinth®Securities in reliance on the
exemption of Rule 163 of the 1933 Act Regulationd €E) at the date hereof, the Company was antvieli-known seasoned issuer”
as defined in Rule 405 of the 1933 Act RegulatigRsile 405”), including not having been and notrgean “ineligible issuer” as
defined in Rule 405. The Registration Statemeahisautomatic shelf registration statement,” asra&f in Rule 405, and the Securities,
since their registration on the Registration Sta&etnhave been and remain eligible for registratipithe Company on a Rule 405
“automatic shelf registration statement”. The Comphas not received from the Commission any ngiigsuant to Rule 401(g)(2) of
the 1933 Act Regulations objecting to the use efahtomatic shelf registration statement form.

At the time of filing the Original Registration $sent, at the earliest time thereafter that then@my or another offering
participant made bona fideoffer (within the meaning of Rule 164(h)(2) of th@33 Act Regulations) of the Securities and atoie
hereof, the Company was not and is not an “indkgisuer,” as defined in Rule 405.

(il) Registration Statement, Prospectus and Discioat Time of SaleThe Original Registration Statement became éffectpon
filing under Rule 462(e) of the 1933 Act RegulatidfRule 462(e)”), and any post-effective amendrag¢héreto, including Post-
Effective Amendment No. 1, have also become effeatipon filing under Rule 462(e). No stop ordempsmsling the effectiveness of 1
Registration Statement has been issued under 8&A& and no proceedings for that purpose hava bestituted or are pending or, to
the knowledge of the Company, are contemplatedh&yOommission, and any request on the part of drerfiission for additional
information has been complied with.




Any offer that is a written communication relatittgthe Securities made prior to the filing of thegihal Registration Statement
by the Company or any person acting on its bemath{n the meaning, for this paragraph only, of Ru63(c) of the 1933 Act
Regulations) has been filed with the Commissioadcordance with the exemption provided by Rule dfgBe 1933 Act Regulations
(“Rule 163") and otherwise complied with the reguients of Rule 163, including without limitatioretlegending requirement, to
qualify such offer for the exemption from Sectide)sof the 1933 Act provided by Rule 163.

At the respective times the Original Registratidat&ment and each amendment thereto became effgicibiuding Post-Effective
Amendment No. 1, at each deemed effective date n#tpect to the Underwriters pursuant to Rule 48Q8(of the 1933 Act
Regulations and at the Closing Time (and, if anyi@pSecurities are purchased, at the Date of Belly the Registration Statement
complied and will comply in all material respectthathe requirements of the 1933 Act and the 1988Regulations and the Trust
Indenture Act of 1939, as amended (the “1939 Acti) the rules and regulations of the Commissiateuthe 1939 Act (the “1939 Act
Regulations”), and did not and will not containwarirue statement of a material fact or omit toestatnaterial fact required to be stated
therein or necessary to make the statements theoéimisleading.

Neither the Prospectus nor any amendments or suppks thereto, at the time the Prospectus or acty amendment or
supplement was issued and at the Closing Time {ady Option Securities are purchased, at the@&Delivery), included or will
include an untrue statement of a material factroitted or will omit to state a material fact nea@ysin order to make the statements
therein, in the light of the circumstances undercWithey were made, not misleading.

Each preliminary prospectus (including the prospeorr prospectuses filed as part of the Origingifeation Statement or any
amendment thereto) complied when so filed in allemal respects with the 1933 Act Regulations amchepreliminary prospectus and
the Prospectus delivered to the Underwriters ferinsconnection with this offering was identicalhe electronically transmitted copies
thereof filed with the Commission pursuant to EDGARcept to the extent permitted by Regulation &d except for filing fees
information.

As of the Applicable Time, neither (x) the Issuar@ral Use Free Writing Prospectus(es) (as defietalv) issued at or prior to
the Applicable Time (as defined below), the Statuferospectus (as defined below), the Final TereeStas defined below), all
considered together (collectively, the “Generaldisure Package”), nor (y) any individual Issuanlted Use Free Writing Prospectus,
when considered together with the General Disclfackage, included any untrue statement of a ralfizet or omitted to state any
material fact necessary in order to make the setsitherein, in the light of the circumstancesanwhich they were made, not
misleading.

As of the time of the filing of the Final Term Shethe General Disclosure Package, when considegether with the Final Term
Sheet (as defined in Section 3(b)), will not in@wthy untrue statement of a material fact or onhifibestate any material fact necessary
in order to make the statements therein, in tHd lig the circumstances under which they were mademisleading.
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As used in this subsection and elsewhere in thizémgent:

“Applicable Time” means 6:00 P.M. (Eastern time)Qeptember 9, 2008 or such other time as agredueb@ompany and the
Representatives.

“Issuer Free Writing Prospectus” means any “iss$tesr writing prospectus,” as defined in Rule 433haf 1933 Act Regulations
(“Rule 433"), relating to the Securities that 6)required to be filed with the Commission by tt@r@any, including the Final Term
Sheet (i) is a “road show that is a written comioation” within the meaning of Rule 433(d)(8)(i)hether or not required to be filed
with the Commission or (iii) is exempt from filim@ursuant to Rule 433(d)(5)(i) because it contaidsescription of the Securities or of
the offering that does not reflect the final terinsgach case in the form filed or required toibfwith the Commission or, if not
required to be filed, in the form retained in then@pany’s records pursuant to Rule 433(g).

“Issuer General Use Free Writing Prospectus” meawysissuer Free Writing Prospectus that is interidedeneral distribution to
prospective investors, as evidenced by its beiegifipd in Schedule C hereto.

“Issuer Limited Use Free Writing Prospectus” meanyg Issuer Free Writing Prospectus that is nosandr General Use Free
Writing Prospectus.

“Statutory Prospectus” as of any time means thepg®ctus relating to the Securities that is includdtie Registration Statement
immediately prior to that time, including any docemhincorporated by reference therein and anymiediry or other prospectus deer
to be a part thereof.

Each Issuer Free Writing Prospectus, as of iteisistie and at all subsequent times through the letiomp of the public offer and
sale of the Securities or until any earlier datg the issuer notified or notifies the Represewtatias described in Section 3(e), did not,
does not and will not include any information thanhflicted, conflicts or will conflict with the imrmation contained in the Registration
Statement or the Prospectus, including any documeatporated by reference therein and any prehlmyiror other prospectus deemed
to be a part thereof that has not been supersadaddified.

The representations and warranties in this sulseshall not apply to statements in or omissioamfthe Registration Statement,
the Prospectus or any Issuer Free Writing Prospanfide in reliance upon and in conformity with teritinformation furnished to the
Company by any Underwriter through the Represermgstexpressly for use therein.

(iii) Incorporated DocumentsThe documents incorporated or deemed to be incatgd by reference in the Registration State
and the Prospectus, at the time they were or Hereatk filed with the Commission, complied and w@mply in all material respects
with the requirements of the 1933 Act and the 1888Regulations or the 1934 Act and the rules agiilations of the Commission
thereunder (the “1934 Act Regulations”), as applieaand, when read together with the other infdioman the Prospectus, (a) at the
time the Original Registration Statement becamectife, (b) at the earlier of the time the Prospgetas first used and the Applicable
Time and (c) at the Closing Time (and if any Opti#ecurities are purchased, at the Date of Deliyelig)not and will not contain an
untrue statement of a material fact or omit toestatnaterial fact required to be stated thereitight of the circumstances under which
they were made, or necessary to make the statethentsn not misleading.
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(iv) Independent Registered Public Accounting FifBrnst & Young LLP, who have certified certaindirtial statements of the
Company and its subsidiaries, are an independgigteeed public accounting firm as required by 1883 Act.

(v) Financial StatementsThe financial statements, and the related nbie®to, included in the Registration Statement, the
General Disclosure Package and the Prospectugnpifedrly, in all material respects, the consdihbfinancial position of the Compe
and its consolidated subsidiaries as of the dat#isated and the results of their operations aadttfanges in their consolidated cash
flows for the periods specified; said financialtstaents have been prepared in conformity with gdlyeaccepted accounting principles
applied on a consistent basis, except as desdritibe notes to such financial statements, anduipporting schedules included or
incorporated by reference in such Registratione@tant, the General Disclosure Package and the &rusppresent fairly the
information required to be stated therein.

(vi) No Material Adverse Change in Businesdince the respective dates as of which informagaiven in the Registration
Statement, the General Disclosure Package or tiepPctus, except as otherwise stated therein, fiasraot been any material adverse
change, or any development known by the Comparegr(diligent inquiry) involving a prospective matdradverse change, in or
affecting the business, financial position, stodélkes’ equity or results of operations of the Compand its subsidiaries, taken as a
whole, otherwise than as set forth, incorporateddfgrence or contemplated in the Prospectus; acebe as set forth, incorporated by
reference or contemplated in the Prospectus nditiee€ompany nor any of its subsidiaries has edtete any transaction or agreem
(whether or not in the ordinary course of businesalerial to the Company and its subsidiaries tasea whole.

(vii) Good Standing of the Companyrhe Company has been duly incorporated and idlyaxisting as a corporation in good
standing under the laws of the state of its incaapon, with power and authority (corporate andeottio own its properties and conduct
its business as described in the Prospectus, and®m duly qualified as a foreign corporationtffier transaction of business and is in
good standing under the laws of each other jurigtian which it owns or leases properties, or agtd any business, so as to require
such qualification, other than where the failurédéoso qualified or in good standing would not haveaterial adverse effect on the
Company and its subsidiaries taken as a whole.

(viil) Good Standing of Subsidiarie€ach of the Company’s subsidiaries that consstat “significant subsidiary” within the
meaning of Rule 1-02 of Regulation S-X of the Comsiun (the “Material Subsidiaries”) has been daborporated and is validly
existing as a corporation under the laws of its{liction of incorporation, with power and authgritorporate and other) to own its
properties and conduct its business as describéiRrospectus, and has been duly qualified aseégh corporation for the transaction
of business and is in good standing under the &fvesach jurisdiction in which it owns or leasespgedies or conducts any business so
as to require such qualification, other than whbeefailure to be so qualified or in good standivmuld not have a material adverse
effect on the Company and its subsidiaries takemwabBole; and all the outstanding shares of capitalk of each Material Subsidiary of
the Company have been duly authorized and valgilyad, are fully-paid and non-assessable, andpeixcthe case of foreign
subsidiaries, for directors’ qualifying shares) avened by the Company, directly or indirectly, fiaa®d clear of all liens, encumbrances,
security interests and claims.




(ix) Capitalization. The authorized, issued and outstanding capitakstf the Company is as set forth in the GenerstiDsure
Package and the Prospectus in the column entifletlal” under the caption “Capitalization” (excdpt subsequent issuances, if any,
pursuant to this Agreement, pursuant to reservatiagreements or employee benefit plans referredttee General Disclosure Package
and the Prospectus or pursuant to the exercisensfectible securities or options referred to in @eneral Disclosure Package and the
Prospectus. The shares of issued and outstanduitglcstock of the Company have been duly authdrazed validly issued and are fu
paid and non-assessable; none of the outstandargsbf capital stock of the Company was issuedbilation of the preemptive or
other similar rights of any securityholder of ther@pany.

(x) Authorization of AgreementThis Agreement has been duly authorized, executedielivered by the Company.

(xi) Authorization of the Securities and the Indeet The Securities have been duly authorized by tragany, and when duly
executed, authenticated, issued and deliveredoasded in the Indenture (assuming due authentinaifdhe Securities by the Trustee)
and paid for as provided herein will constituteid@nd binding obligations of the Company, enfoldeagainst the Company in
accordance with their terms, except as the enfaeo¢thereof may be limited by bankruptcy, insolwe(including, without limitation,
all laws relating to fraudulent transfers), reorigation, moratorium or similar laws affecting erdement of creditors’ rights generally
and except as enforcement thereof is subject tergéprinciples of equity (regardless of whethdioesement is considered in a
proceeding in equity or at law), and entitled te Henefits provided by the Indenture; the Indenta® been duly authorized, is duly
qualified under the 1939 Act, has been executeddafidered by the Company and Trustee, and (asguthendue authorization,
execution and delivery thereof by the Trustee) tituiss a valid and binding agreement of the Corgpanforceable against the
Company in accordance with its terms, except agifiercement thereof may be limited by bankrupiegolvency (including, without
limitation, all laws relating to fraudulent transs§ reorganization, moratorium or similar lawseatfng enforcement of creditors’ rights
generally and except as enforcement thereof iestitp general principles of equity (regardleswbéther enforcement is considered in
a proceeding in equity or at law); and the Seasitiill conform, and the Indenture conforms, innaditerial respects, to the descriptions
thereof in the Prospectus.

(xii) Authorization and Description of Common Stockhe Common Stock conforms in all material respéztall statements
relating thereto contained or incorporated by miee in the Registration Statement, the General®isre Package and the Prospectus
and such description conforms in all material retp# the rights set forth in the instrumentsmiafj the same. Upon issuance and
delivery of the Securities in accordance with thigeement and the Indenture, the Securities wiltdrevertible at the option of the
holder thereof for shares of Common Stock in acaoce with the terms of the Securities and the Indenthe shares of Common St
issuable upon conversion of the Securities hava bdaly authorized and reserved for issuance upoh sanversion by all necessary
corporate action and such shares, when issuedsiminconversion, will be validly issued and willfolly paid and non-assessable; no
holder of such shares will be subject to persaahllity by reason of being such a holder; andiiseiance of such shares upon such
conversion will not be subject to the preemptivetbrer similar rights of any securityholder of thempany.

(xiii) Authorization of Call Spread Documentatiofthe Call Spread Documentation has been duly aiatth executed and
delivered by the Company and constitutes a valillegally binding agreement of the Company enfdsbzagainst the Company in
accordance with its terms, except as the enforcethereof may be limited by bankruptcy, insolverficicluding, without limitation, all
laws relating to fraudulent transfers), reorgan@atmoratorium or similar laws affecting enforcemef creditors’ rights generally and
except as enforcement thereof is subject to geperadiples of equity (regardless of whether endonent is considered in a proceeding
in equity or at law).




(xiv) Absence of Defaults and Conflict®either the Company nor any of its Material Sdlzsies is, or with the giving of notice
or lapse of time or both would be, in violationasfin default under, its Certificate of Incorpocatior By-Laws or any indenture,
mortgage, deed of trust, loan agreement or othereagent or instrument to which the Company or drigsdMaterial Subsidiaries is a
party or by which it or any of them or any of theespective properties is bound, except for violaiand defaults which individually or
in the aggregate are not material to the Compadyitarsubsidiaries taken as a whole or to the hisldéthe Securities; the issue and
sale of the Securities and the performance by trag&any of all of its obligations under the Secastithe Indenture and this Agreement
and the consummation of the transactions hereirtteer@in contemplated (including the issuance efsthares of Common Stock
issuable upon conversion of the Securities) witlganflict with or result in a breach of any of tteems or provisions of, or constitute a
default under, any indenture, mortgage, deed sf,ttaan agreement or other material agreememistrument to which the Company or
any of its Material Subsidiaries is a party or Hyieth the Company or any of its Material Subsidigigebound or to which any of the
property or assets of the Company or any of itseklalt Subsidiaries is subject, except for conflitt®aches or defaults that, singly o
the aggregate, would not reasonably be expectedve a material adverse effect on the Companytarsibsidiaries taken as a whole,
nor will any such action result in any violationtbe provisions of (A) the Certificate of Incorptiaa or the ByLaws of the Company
(B) any applicable law or statute or any ordere i regulation of any court or governmental agesrcyody having jurisdiction over t|
Company, its Material Subsidiaries or any of thie@pective properties, except, in the case of EBye, for violations that, singly or in
the aggregate, would not reasonably be expectkhdwe a material adverse effect on the Companytarslibsidiaries taken as a whole;
and no consent, approval, authorization, ordeistegion or qualification of or with any such cbor governmental agency or body is
required for the issue and sale of the Securitigh@consummation by the Company of the transastimntemplated by this Agreem
or the Indenture, except such consents, approaaiBprizations, registrations or qualificationshase been obtained under the 1933
the 1939 Act and as may be required under statgites or Blue Sky Laws in connection with the ghaise and distribution of the
Securities by the Underwriter.

(xv) Absence of Labor DisputeNo labor disputes exist with employees of the @any or of its Material Subsidiaries that could,
singly or in the aggregate, reasonably be expaotbdve a material adverse effect on the Compadytaisubsidiaries, taken as a
whole.

(xvi) Absence of Proceeding®©ther than as set forth, incorporated by refezeraccontemplated in the Prospectus, there are no
legal or governmental proceedings pending or, écktiowledge of the Company, threatened to whiclCthmpany or any of its Materi
Subsidiaries is or may be a party or to which amperty of the Company or any of its Material Sdizgiies is or may be the subject
which could, individually or in the aggregate, pasonably expected to have a material adverse efiegbe Company and its
subsidiaries taken as a whole and, to the be$teo€bmpany’s knowledge, no such proceedings aeatitmed or contemplated by
governmental authorities or threatened by otherd;there are no contracts or other documents baeacter required to be filed as an
exhibit to the Registration Statement or requieti¢ described in the Registration Statement, el Disclosure Package and the
Prospectus which are not filed or described asiredu




(xvii) Possession of Intellectual Propertifach of the Company and its Material Subsidiavigas or possesses the right to use the
patents, patent licenses, trademarks, service nsgkle names, copyrights and know-how (includmagé secrets and other unpatented
and/or unpatentable proprietary or confidentiabinfation, systems or procedures) (collectively,“theellectual Property”) reasonably
necessary to carry on the business conducted lyasaconducted on the date hereof, except to temtethat the failure to own or
possess the right to use such Intellectual Propestyld not, singly or in the aggregate, reasonabklgxpected to have a material adv
effect on the Company and its subsidiaries, talsem &hole, and, except as set forth or incorporbyeéference in the Registration
Statement, the General Disclosure Package anddspéttus, neither the Company nor any Materiab®Blidry has received any notice
of infringement of or conflict with asserted rightsothers with respect to any Intellectual Propegkcept for notices the content of
which if accurate would not, singly or in the aggate, reasonably be expected to have a materialseleffect on the Company and its
subsidiaries, taken as a whole.

(xviii) Absence of Further Requirementblo material filing with, or authorization, appidyconsent, license, order, registration,
qualification or decree of, any court or governnaéatithority or agency is necessary or requiredHerperformance by the Company of
its obligations hereunder, in connection with tiffering, issuance or sale of the Securities heregrtie issuance of shares of Common
Stock upon conversion of Securities or the consutimmaf the transactions contemplated by this Agreet or for the due execution,
delivery or performance of the Indenture by the @any, except such as have been already obtairesirony be required under the
1933 Act or the 1933 Act Regulations or state sdeariaws and except for the qualification of thdenture under the 1939 Act.

(xix) Possession of Licenses and Permithe Company and each of its Material Subsididraee all licenses, franchises, permits,
authorizations, approvals and orders of and frdrgaternmental and regulatory officials and bodles are necessary to own or lease
and operate their properties and conduct theimessies as described in the Prospectus and thagéedal in relation to the business of
the Company and its subsidiaries taken as a whgrtmpt where the failure to possess such licensagtborizations would not
reasonably be expected to have a material adviest en the Company and its subsidiaries takemakole.

(xx) Investment Company ActfThe Company is not an “investment company” oeatity “controlled” by an “investment
company”, as such terms are defined in the Investi@empany Act of 1940, as amended.

(xxi) Environmental Laws Except as described or incorporated by referentee General Disclosure Package and the Prosp
each of the Company and its Material Subsidiages compliance with any and all applicable foreifgueral, state and local laws and
regulations relating to the protection of humanlthear the environment or imposing liability or stlards of conduct concerning any
Hazardous Material (collectively, “Environmentalvisl’), except where such non-compliance with Envinental Laws would not,
singly or in the aggregate, reasonably be expaotbdve a material adverse effect on the Compadytaisubsidiaries, taken as a
whole. The term “Hazardous Material” means (i) éimgzardous substance” as defined by the Compreleisivironmental Response,
Compensation and Liability Act of 1980, as amendi&dany “hazardous waste” as defined by the ResmC€onservation and Recovery
Act, as amended, (iii) any petroleum or petroleundpct, (iv) any polychlorinated biphenyl, and @ry pollutant or contaminant or
hazardous, dangerous, or toxic chemical, matevadte or substance regulated under or within thening of any other Environmental
Law.




(xxii) Accounting Controls and Disclosure ControExcept as described or incorporated by referentdge General Disclosure
Package and the Prospectus, the Company and e#stsolbsidiaries maintain a system of internabaoting controls sufficient to
provide reasonable assurances that (1) transactiersxecuted in accordance with management’s gemespecific authorization;

(2) transactions are recorded as necessary to toemepiaration of financial statements in conformifth generally accepted accounting
principles and to maintain accountability for ass€3) access to assets is permitted only in aerme with management’s general or
specific authorization; and (4) the recorded actahitity for assets is compared with the existisgeds at reasonable intervals and
appropriate action is taken with respect to anfediinces. Except as described or incorporatedfeyemrce in the General Disclosure
Package and Prospectus, since the end of the Cgtapaast recent audited fiscal year, there has jger material weakness in the
Company’s internal control over financial reportifxghether or not remediated) and (II) no changgn@éCompany'’s internal control
over financial reporting that has materially afétitor is reasonably likely to materially affette tCompany’s internal control over
financial reporting.

Except as described or incorporated by referentieeitGeneral Disclosure Package and the Prospdiceu§Sompany and its
consolidated subsidiaries employ disclosure costold procedures that are designed to ensurentbamniation required to be disclosed
by the Company in the reports that it files or sitbrander the 1934 Act is recorded, processed, sanmed and reported, within the
time periods specified in the Commission’s ruled forms, and is accumulated and communicated t€tdmepany’s management,
including its principal executive officer or officeand principal financial officer or officers, agpropriate, to allow timely decisions
regarding disclosure.

(xxiii) Compliance with the Sarban&xley Act. There is and has been no failure on the pati@fXompany or any of the
Company’s directors or officers, in their capaaties such, to comply in all material respects waith provision of the Sarbanes-Oxley
Act of 2002 and the rules and regulations promelgah connection therewith (the “Sarbanes-Oxley’Adbcluding Section 402 relate
to loans and Sections 302 and 906 related to icaitidns.

(xxiv) Pending Proceedings and Examinatiofite Registration Statement is not the subjeeat@énding proceeding or
examination under Section 8(d) or 8(e) of the 1888 and the Company is not the subject of a penghoceeding under Section 8A of
the 1933 Act in connection with the offering of tBecurities.

(xxv) Foreign Corrupt Practices AcExcept as described or incorporated by referéntiee General Disclosure Package and the
Prospectus, within the past three years, neitleeCtimpany nor, to the knowledge of the Company,damgctor, officer, agent,
employee, affiliate or other person acting on biebfathe Company or any of its subsidiaries hagta#tny action, directly or indirectly,
that would result in a material violation by suargons of the Foreign Corrupt Practices Act of 1@87amended, and the rules and
regulations thereunder (the “FCPA”), including waith limitation, making use of the mails or any meaninstrumentality of interstate
commerce corruptly in the furtherance of an off@yment, promise to pay or authorization of thenpaxyt of any money, or other
property, gift, promise to give, or authorizatidrtlee giving of anything of value to any “foreigffficial” (as such term is defined in the
FCPA) or any foreign political party or officialeheof or any candidate for foreign political offi¢e contravention of the FCPA, and
except as described or incorporated by referentieeiiGeneral Disclosure Package and the Prospélceu§ompany and, to the
knowledge of the Company, its affiliates have candd their businesses in material compliance iighRCPA and have instituted and
maintain policies and procedures designed to enancewhich are reasonable expected to contineagare, continued compliance
therewith.
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(xxvi) Money Laundering LawsThe operations of the Company are and have bmstfucted at all times in material compliance
with applicable financial recordkeeping and repartiequirements of the Currency and Foreign TraiwsacReporting Act of 1970, as
amended, the money laundering statutes of alldigti®ns, the rules and regulations thereunderaanydrelated or similar rules,
regulations or guidelines, issued, administereeinforced by any governmental agency (collectiviglg,“Money Laundering Laws”)
and no material action, suit or proceeding by dotgeany court or governmental agency, authoritpaty or any arbitrator involving
the Company with respect to the Money Launderingd & pending or, to the knowledge of the Comp#mgatened.

(xxvii) OFAC . Neither the Company nor, to the knowledge ofGleenpany, any director, officer, agent, employegliae or
person acting on behalf of the Company is curreslyject to any U.S. sanctions administered byOffiee of Foreign Assets Control
the U.S. Treasure Department (“OFAC"); and the Canypwill not directly or indirectly use the proceeaf the offering, or lend,
contribute or otherwise make available such prose¢edny subsidiary, joint venture partner or othenson or entity, for the purpose of
financing the activities of any person currentlpjeat to any U.S. sanctions administered by OFAC.

(xxviii) No Stabilization. The Company has not taken, directly or indirealyy action designed to or that could reasonably b
expected to cause or result in any stabilizatiomanipulation of the price of the Securities or @@mmon Stock.

(b) Officer's Certificates Any certificate signed by any officer of the Compam any of its subsidiaries delivered to the Reprgative:
or to counsel for the Underwriters shall be deemegpresentation and warranty by the Company tb Baclerwriter as to the matters
covered thereby.

SECTION 2._Sale and Delivery to Underwriters; Ohosi

(a) Initial Securities. On the basis of the representations and warsah&esin contained and subject to the terms anditboms herein
set forth, the Company agrees to sell to each Writer, severally and not jointly, and each Undetevy severally and not jointly, agrees to
purchase from the Company, at a price equal to?®bbthe aggregate principal amount of the Seasitihe “Purchase Price”), the aggregate
principal amount of Initial Securities set forth$echedule A opposite the name of such Underwigiles any additional principal amount of
Initial Securities which such Underwriter may be@abligated to purchase pursuant to the provisidr&ection 10 hereof.

(b) Option Securities In addition, on the basis of the representatanrwarranties herein contained and subject teetimes and
conditions herein set forth, the Company herebytgran option to the Underwriters, severally antjoiatly, to purchase up to an additional
$67,500,000 principal amount of Securities at thecRase Price, plus accrued interest, if any, fileenClosing Time (as defined below) to the
Date of Delivery (as defined below). The optionéi®r granted will expire on the last day of the By-gderiod beginning at the Closing Time
and may be exercised in whole or in part from ttméme only for the purpose of covering over-atieints which may be made in connection
with the offering and distribution of the Initiak8urities upon notice by the Representatives t&ttmapany setting forth the number of Op
Securities as to which the several Underwriterdfaea exercising the option and the time and dhpagment and delivery for such Option
Securities. Any such time and date of delivery@ate of Delivery”) shall be determined by the Reergatives, but shall not be later than
seven full business days after the exercise ofgatidn;providedthat each Date of Delivery
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shall be within the 13-day period beginning at@esing Time. In no event shall the Date of Delwbe prior to the Closing Time. If the
option is exercised as to all or any portion of @mion Securities, each of the Underwriters, actiaverally and not jointly, will purchase tl
proportion of the aggregate principal amount ofi@pSecurities then being purchased which the pal@mount of Initial Securities set
forth in Schedule A opposite the name of such Undear bears to the aggregate principal amounhitfal Securities.

(c) Payment Payment of the purchase price for, and delivégedificates for, the Initial Securities shall ede at the offices of Dan
Polk & Wardwell, 450 Lexington Avenue, New York, Me&’ork 10017, or at such other place as shall weexjupon by the Representatives
and the Company, at 9:00 A.M. (Eastern time) orthiivel (fourth, if the pricing occurs after 4:30MP.(Eastern time) on any given day)
business day after the date hereof (unless posipareecordance with the provisions of Section d@such other time not later than ten
business days after such date as shall be agreadoythe Representatives and the Company (suehaird date of payment and delivery
being herein called “Closing Time”).

In addition, in the event that any or all of thetiOp Securities are purchased by the Underwrifgagment of the purchase price for, and
delivery of certificates for, such Option Secusti&hall be made at the above-mentioned officeat such other place as shall be agreed upon
by the Representatives and the Company, on eaehdd&telivery as specified in the notice from thepResentatives to the Company.

Payment shall be made to the Company by wire teartgfimmediately available funds to a bank accalgsignated by the Company,
against delivery to the Representatives for thpaetive accounts of the Underwriters of certifisdfigr the Securities to be purchased by tl
It is understood that each Underwriter has autkdrthe Representatives, for its account, to aabelptery of, receipt for, and make payment
of the purchase price for, the Initial Securitiesl ghe Option Securities, if any, which it has &gréo purchase. The Representatives, each
individually and not as representatives of the Unadligers, may (but shall not be obligated to) malkgment of the purchase price for the
Initial Securities or the Option Securities, if amy be purchased by any Underwriter whose funds nat been received by the Closing Time
or the relevant Date of Delivery, as the case neybht such payment shall not relieve such Undéewfiom its obligations hereunder.

(d) Denominations; RegistrationCertificates for the Initial Securities and thptidn Securities, if any, shall be in such denortiams
and registered in such names as the Representatagesequest in writing at least one full busingag before the Closing Time or the
relevant Date of Delivery, as the case may be.CHntficates for the Initial Securities and the ©@ptSecurities, if any, will be made available
for examination and packaging by the Representtiv&he City of New York not later than 10:00 A.{Eastern time) on the business day
prior to the Closing Time or the relevant Date @i2ery, as the case may be.

(e) Appointment of Qualified Independent Underwritdhe Company hereby confirms its engagement ofglsioiStanley & Co.
Incorporated as, and Morgan Stanley & Co. Incoraréereby confirms its agreement with the Compgamgnder services as, a “qualified
independent underwritewithin the meaning of Rule 2720 of the Conduct Ruwéthe Financial Industry Regulatory Authoritythviespect t
the offering and sale of the Securities. Morgam@ta& Co. Incorporated, solely in its capacitycpmlified independent underwriter and not
otherwise, is referred to herein as the “Indepehtererwriter”.
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SECTION 3. Covenants of the Companihe Company covenants with each Underwriter Bgvis:

(a) Compliance with Securities Regulations and ComuamisRiequests; Payment of Filing Fedhe Company, subject to Section 3(b),
will comply with the requirements of Rule 430B anill notify the Representatives immediately, andifban the notice in writing, (i) when
any post-effective amendment to the RegistratiateBtent or new registration statement relatingp¢oSecurities shall become effective, or
any supplement to the Prospectus or any amendepéuius shall have been filed, (ii) of the receffany comments from the Commission,
(iii) of any request by the Commission for any adment to the Registration Statement or the filihg aew registration statement or any
amendment or supplement to the Prospectus or anynmknt incorporated by reference therein or otherwieemed to be a part thereof or for
additional information relating to the Registrati®tatement or the Prospectus, (iv) of the issuagadbe Commission of any stop order
suspending the effectiveness of the Registratiate8tent or such new registration statement or ypoatder preventing or suspending the use
of any preliminary prospectus, or of the suspensitthe qualification of the Securities for offegior sale in any jurisdiction, or of the
initiation or threatening of any proceedings foy af such purposes or of any examination pursuasection 8(e) of the 1933 Act concern
the Registration Statement and (v) if the Compamoines the subject of a proceeding under Sectioof 8¢ 1933 Act in connection with
the offering of the Securities. The Company wifeef the filings required under Rule 424(b), in thanner and within the time period
required by Rule 424(b) (without reliance on Rutd)(8)), and will take such steps as it deemgssary to ascertain promptly whether the
form of prospectus transmitted for filing under &4PR4(b) was received for filing by the Commisséomd, in the event that it was not, it will
promptly file such prospectus. The Company will makery reasonable effort to prevent the issuahaeystop order and, if any stop order
is issued, to obtain the lifting thereof at thelieat possible moment. The Company shall pay thaired Commission filing fees relating to
the Securities within the time required by Rule @j@L) (i) of the 1933 Act Regulations without redi@o the proviso therein and otherwise in
accordance with Rules 456(b) and 457(r) of the 18&3Regulations (including, if applicable, by upidg the “Calculation of Registration
Fee” table in accordance with Rule 456(b)(1)(ither in a post-effective amendment to the Registigbtatement or on the cover page of a
prospectus filed pursuant to Rule 424(b)).

(b) Filing of Amendments and Exchange Act Documenesp&hation of Final Term SheeThe Company will give the Representatives
notice of its intention to file or prepare any ame@nt to the Registration Statement or new redistratatement relating to the Securities or
any amendment, supplement or revision to eithermpaealyminary prospectus (including any prospectuduided in the Original Registration
Statement or amendment thereto at the time it beafactive) or to the Prospectus, whether pursteatite 1933 Act, the 1934 Act or
otherwise, and the Company will furnish the Repnéstéves with copies of any such documents a redseramount of time prior to such
proposed filing or use, as the case may be, ardatifile or use any such document to which ther@sentatives or counsel for the
Underwriters shall reasonably object. The Compas/diven the Representatives notice of any filimgsle pursuant to the 1934 Act or 1934
Act Regulations within 48 hours prior to the exémutof this Agreement; the Company will give thepResentatives notice of its intention to
make any such filing from the execution of this dgment to the Closing Time and will furnish the Rspntatives with copies of any such
documents a reasonable amount of time prior to pughosed filing and will not file or use any swtdcument to which the Representatives
or counsel for the Underwriters shall reasonablgab The Company will prepare a final term shéle¢ (Final Term Sheet”), attached hereto
as Schedule B, reflecting the final pricing termhshe@ Common Stock and the Securities, in form suostance satisfactory to the
Representatives, and shall file such Final TermeSas an “issuer free writing prospectus” purstamule 433 prior to the close of business
two business days after the date hereof; providatithe Company shall furnish the Representativsaepies of any such Final Term Sheet
a reasonable amount of time prior to such propfied and will not use or file any such documeatthich the Representatives or counst
the Underwriters shall reasonably object.
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(c) Delivery of Registration Statemenrt/pon request, the Company will deliver to the RRepntatives and counsel for the Underwriters,
without charge, conformed copies of the OriginajR&ation Statement and of each amendment théretimding exhibits filed therewith or
incorporated by reference therein and documentspacated or deemed to be incorporated by referdrerein or otherwise deemed to be a
part thereof) and conformed copies of all consantscertificates of experts, and will also deliteethe Representatives, without charge, a
conformed copy of the Original Registration Statatrand of each amendment thereto (without exhifitsgach of the Underwriters. The
copies of the Original Registration Statement eacheamendment thereto furnished to the Underwnitétde identical to the electronically
transmitted copies thereof filed with the Commisgiursuant to EDGAR, except to the extent permittgéRegulation S-T.

(d) Delivery of ProspectusesThe Company has delivered to each Underwriteéhauit charge, as many copies of each preliminary
prospectus as such Underwriter reasonably requemtddhe Company hereby consents to the use bfcapies for purposes permitted by
1933 Act. The Company will furnish to each Undetemr;i without charge, during the period when thespectus is required to be delivered
under the 1933 Act, such number of copies of thisrctus (as amended or supplemented) as suchwiitdemay reasonably request. The
Prospectus and any amendments or supplementsafieneished to the Underwriters will be identicalthe electronically transmitted copies
thereof filed with the Commission pursuant to EDGARcept to the extent permitted by Regulation S-T.

(e) Continued Compliance with Securities Lawihe Company will comply with the 1933 Act and #8383 Act Regulations, the 1934
Act and the 1934 Act Regulations and the 1939 Adt B939 Act Regulations so as to permit the congieaif the distribution of the
Securities as contemplated in this Agreement artdérProspectus. If at any time when a prospesttequired by the 1933 Act to be
delivered in connection with sales of the Secugjtany event shall occur or condition shall exssaaesult of which it is necessary, in the
opinion of counsel for the Underwriters or for tiempany, to amend the Registration Statement ondroesupplement the Prospectus in
order that the Prospectus will not include any umtatements of a material fact or omit to stateaterial fact necessary in order to make the
statements therein not misleading in the lighthef ¢circumstances existing at the time it is detidetio a purchaser, or if it shall be necessary,
in the opinion of such counsel, at any such timan@nd the Registration Statement or to file a remjistration statement or amend or
supplement the Prospectus in order to comply wighrequirements of the 1933 Act or the 1933 ActuRagns, the Company will promptly
prepare and file with the Commission, subject toti®a 3(b), such amendment, supplement or newtragjisn statement as may be necessary
to correct such statement or omission or to comyilly such requirements, the Company will use issomable best efforts to have such
amendment or new registration statement declafedtdfe as soon as practicable (if it is not aroedtic shelf registration statement with
respect to the Securities) and the Company witliilr to the Underwriters such number of copiesuchsamendment, supplement or new
registration statement as the Underwriters mayoregtsy request. If at any time following issuant@aw Issuer Free Writing Prospectus there
occurred or occurs an event or development asuét ifawvhich such Issuer Free Writing Prospectusflacted or would conflict with the
information contained in the Registration Statenfentany other registration statement relatincghio $ecurities) or the Statutory Prospectt
any preliminary prospectus or included or wouldude an untrue statement of a material fact or teahior would omit to state a material fact
necessary in order to make the statements thémeime light of the circumstances prevailing att thabsequent time, not misleading, the
Company will promptly notify the Representativesl avill promptly amend or supplement, at its owne&xge, such Issuer Free Writing
Prospectus to eliminate or correct such conflintyue statement or omission.

(f) Blue Sky QualificationsThe Company will use its reasonable best effartspoperation with the Underwriters, to qualifet
Securities and the shares of Common Stock issugiae conversion of the Securities for offering aaté under the applicable securities i
of such states and
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other jurisdictions as the Representatives maygdasé and to maintain such qualifications in effecta period of not less than one year from
the date hereof; provided, however, that the Comyghall not be obligated to file any general conserservice of process or to qualify as a
foreign corporation or as a dealer in securitieanp jurisdiction in which it is not so qualified o subject itself to taxation in respect of dc
business in any jurisdiction in which it is not etvise so subject. The Company will also supplylineerwriters with such information as is
necessary for the determination of the legalityhef Securities for investment under the laws ohgudsdictions as the Underwriters may
request.

(9) Rule 158 The Company will timely file such reports purstiamthe 1934 Act as are necessary in order to rgakerally available -
its securityholders as soon as practicable anmgsritatement for the purposes of, and to prowidied Underwriters the benefits
contemplated by, the last paragraph of Section) (e 1933 Act.

(h) Use of ProceedsThe Company will use the net proceeds receiveitl fiogm the sale of the Securities in the manperctfied in the
Prospectus under “Use of Proceeds.”

(i) Listing. The Company will use its reasonable best eftoresffect the listing of the Common Stock issualen conversion of the
Securities on the New York Stock Exchange.

(j) Restriction on Sale of SecuritieBuring a period of 90 days from the date of thesPectus, the Company will not, without the prior
written consent of the Representatives, with spEgtiéxceptions, (i) directly or indirectly, offgrledge, sell, contract to sell, sell any option or
contract to purchase, purchase any option or cortivesell, grant any option, right or warrant toghase or otherwise transfer or dispose of
any share of Common Stock or any securities coitberinto or exercisable or exchangeable for Comi@tmtk or file any registration
statement under the 1933 Act with respect to arth@foregoing or (ii) enter into any swap or atlyes agreement or any transaction that
transfers, in whole or in part, directly or inditig¢c the economic consequence of ownership of the@on Stock, whether any such swap or
transaction described in clause (i) or (ii) abavéoibe settled by delivery of Common Stock or soitier securities, in cash or otherwise. The
foregoing sentence shall not apply to (i) the Sigiesrto be sold hereunder or in connection with @all Spread Transactions, (ii) in
connection with the Common Stock Offering, (iii)yasale or transfer of shares of Common Stock (mstt or otherwise), stock options,
stock units and performance shares pursuant t@xisting employee benefits plans or director conspéon plans of the Company, or
(iv) any sale or transfer of shares of Common Stguobn the exercise of stock options outstandintherdate hereof under existing employee
benefit plans or director compensation plans ofGbenpany.

(k) Reservation of Common Stackhe Company will reserve and keep availableldiraks, free of pre-emptive or other similar right
a sufficient number of shares of Common StocktHerpurposes of enabling the Company to satisfyadigations to issue Common Stock
upon conversion of the Securities.

() Reporting RequirementsThe Company, during the period when the Prosgasttequired to be delivered under the 1933 Aidt, w
file all documents required to be filed with therfmission pursuant to the 1934 Act within the tineeigpds required by the 1934 Act and the
1934 Act Regulations.

(m) Issuer Free Writing Prospectus@$ie Company represents and agrees that, unlessihs the prior consent of the Representat
and each Underwriter represents and agrees tHagsuib obtains the prior consent of the Compartd/the Representatives, it has not made
and will not make any offer relating to the Sedastthat would constitute an “issuer free writimggpectus,” as defined in Rule 433, or that
would otherwise constitute a “free writing prospesst as defined in Rule 405, required to be
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filed with the Commission; provided, however, thabr to the preparation of the Final Term Sheetdnordance with Section 3(b), each
Underwriter is authorized to use the informatiothwispect to the final terms of the Securitiesammunications conveying information
related to the offering to investors. Any such frading prospectus consented to by the Represeasabr by the Company and the
Representatives, as the case may be, is hereingfiéered to as a “Permitted Free Writing Prospetfihe Company represents that it has
treated or agrees that it will treat each Permiltegk Writing Prospectus as an “issuer free wriimgspectus,as defined in Rule 433, and t
complied and will comply with the requirements afl&433 applicable to any Permitted Free Writingdpectus, including timely filing with
the Commission where required, legending and rekeeging.

SECTION 4. Payment of Expenses

(a) Expenses The Company will pay all expenses incident toghgormance of its obligations under this Agreemircluding (i) the
preparation, printing and filing of the RegistratiStatement (including financial statements andlit) as originally filed and of each
amendment thereto, (ii) the preparation, printind delivery to the Underwriters of this Agreemearty Agreement among Underwriters, the
Indenture and such other documents as may be eggniconnection with the offering, purchase, sakyance or delivery of the Securities
the issuance or delivery of the Common Stock isleuapon conversion thereof, (iii) the preparatissuance and delivery of the certificates
for the Securities to the Underwriters and theifiestes for the Common Stock issuable upon coneerthereof, (iv) the fees and
disbursements of the Company’s counsel, accoungamatther advisors, (v) the qualification of thee&ities and the Common Stock under
securities laws in accordance with the provisidnSeaxtion 3(f) hereof, including filing fees andtreasonable fees and disbursements of
counsel for the Underwriters in connection therbwihd in connection with the preparation of theeBBky Survey and any supplement
thereto, (vi) the printing and delivery to the Unagters of copies of each preliminary prospectars; Permitted Free Writing Prospectus and
of the Prospectus and any amendments or supplethentto and any costs associated with electraalieaty of any of the foregoing by the
Underwriters to investors, (vii) the preparatiorinfing and delivery to the Underwriters of copadghe Blue Sky Survey and any supplement
thereto, (viii) the fees and expenses of the Taysteeluding the fees and disbursements of coupséhe Trustee in connection with the
Indenture and the Securities, (ix) the fees an@eses of any transfer agent or registrar for th@i@on Stock, (x) the costs and expenses of
the Company relating to investor presentationsrmn‘eoad show” undertaken in connection with therketéing of the Securities, including
without limitation, expenses associated with thedpiction of road show slides and graphics, feeseapénses of any consultants engaged in
connection with the road show presentations, tramdllodging expenses of the representatives diuedisf of the Company and any such
consultants, and the cost of aircraft and otherspartation chartered in connection with the rdaairs (xi) any fees payable in connection
with the rating of the Securities, (xii) the feeslaxpenses incurred in connection with the lisththe Common Stock issuable upon
conversion of the Securities on the New York StBgkhange and (xiii) the fees and expenses of thependent Underwriter.

(b) Termination of Agreementf this Agreement is terminated by the Repred@rgs in accordance with the provisions of Sectarr
Section 9(a)(i) hereof, the Company shall reimbtingeUnderwriters for all of their out-of-pocketpenses, including the reasonable fees and
disbursements of counsel for the Underwriters.
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SECTION 5. Conditions of Underwritér®bligations. The obligations of the several Underwriters hadss are subject to the accuracy
of the representations and warranties of the Compantained in Section 1 hereof or in certificadésny officer of the Company or any
subsidiary of the Company delivered pursuant tatioeisions hereof, to the performance by the Caomp its covenants and other
obligations hereunder, and to the following furtbenditions:

(a) Effectiveness of Registration Statement; Filingafspectus; Payment of Filing Fe@he Registration Statement has become
effective and at Closing Time no stop order susjmgnthe effectiveness of the Registration Statershatl have been issued under the 1933
Act or proceedings therefor initiated or threatebhgdhe Commission, and any request on the pahteo€ommission for additional
information shall have been complied with to thes@nable satisfaction of counsel to the Undervgit@rprospectus containing the Rule
430B Information shall have been filed with the Qoission in the manner and within the time periaguieed by Rule 424(b) without
reliance on Rule 424(b)(8) (or a post-effective adment providing such information shall have bekt fand become effective in
accordance with the requirements of Rule 430B). Hihal Term Sheet and any other material requiodoktfiled by the Company pursuan
Rule 433(d) under the 1933 Act Regulations shaleHzeen timely filed. The Company shall have pa@required Commission filing fees
relating to the Securities within the time perieduired by Rule 456(1)(i) of the 1933 Act Regulaiavithout regard to the proviso therein
and otherwise in accordance with Rules 456(b) &Y{r) of the 1933 Act Regulations and, if applieldhall have updated the “Calculation
of Registration Fee” table in accordance with RLB&(b)(1)(ii) either in a post-effective amendmenthe Registration Statement or on the
cover page of a prospectus filed pursuant to R24E ).

(b) Opinion of Counsel for Companyt Closing Time, the Representatives shall haoeived the favorable opinion, dated as of
Closing Time, of (i) Sidley Austin LLP, counsel ftre Company, in form and substance satisfactocptmsel for the Underwriters, together
with signed or reproduced copies of such letteefieh of the other Underwriters, to the effectfeeth in Exhibit A hereto and to such further
effect as counsel to the Underwriters may reasgna&gjuest and (ii) R. Read Hudson, Vice Presidesgpciate General Counsel and
Secretary of the Company, in form and substandsfaetiory to counsel for the Underwriters, togetivéh signed or reproduced copies of
such letter for each of the other Underwriterghweffect set forth in Exhibit B hereto and tolsferther effect as counsel to the Underwri
may reasonably request. In giving such opinion suminsel may rely, as to all matters governed byafwvs of jurisdictions other than the |
of the State of New York, the federal law of theitdd States and the General Corporation Law oBtla¢e of Delaware, upon the opinions of
counsel satisfactory to the Representatives. Soghsel may also state that, insofar as such opiniaives factual matters, they have relied,
to the extent they deem proper, upon certificatesdficers of the Company and its subsidiaries eedificates of public officials.

(c) Opinion of Counsel for UnderwritersAt Closing Time, the Representatives shall haoeived the favorable opinion, dated as of
Closing Time, of Davis Polk & Wardwell, counsel ttve Underwriters, together with signed or repraalicopies of such letter for each of
other Underwriters, in form and substance satisfgdb the Representatives. In giving such opirgooh counsel may rely, as to all matters
governed by the laws of jurisdictions other tham lw of the State of New York, the federal lavitef United States and the General
Corporation Law of the State of Delaware, upondpmions of counsel satisfactory to the Represamsit Such counsel may also state that,
insofar as such opinion involves factual mattdrsythave relied, to the extent they deem propem wertificates of officers of the Company
and its subsidiaries and certificates of publidoidfs.

(d) Officers’ Certificate. At Closing Time, there shall not have been, stheedate hereof or since the respective datefwakich
information is given in the Prospectus or the GahBisclosure Package, any material adverse chartipe condition, financial or otherwise,
or in the earnings, business affairs or businesspacts of the Company and its subsidiaries coresides one enterprise, whether or not
arising in the ordinary course of business, andbpresentatives shall have received a certifichtiee President or a Vice President of the
Company and of the chief financial or chief accoumbfficer of the Company, dated as of Closing &jro the effect that (i) there has been
no such material adverse change, (ii) the repraens and warranties in Section 1(a) hereof are and correct with the same force and
effect as though expressly made at and as of @dsme, (iii) the Company has complied
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with all agreements and satisfied all conditionstsmpart to be performed or satisfied at or ptm€losing Time, and (iv) no stop order
suspending the effectiveness of the RegistratiateBtent has been issued and no proceedings fquuhadse have been instituted or are
pending or, to their knowledge, contemplated byGbenmission.

(e) Accountant’s Comfort LetterAt the time of the execution of this Agreemehg Representatives shall have received from Ernst &
Young LLP a letter dated such date, in form andstauice satisfactory to the Representatives, togeiitie signed or reproduced copies of
such letter for each of the other Underwriters taiming statements and information of the typemadly included in accountants’ “comfort
letters” to underwriters with respect to the finahstatements and certain financial informationtained in the Registration Statement and
the Prospectus.

(f) Bring-down Comfort LetterAt Closing Time, the Representatives shall haeeived from Ernst & Young LLP a letter, dated s o
Closing Time, to the effect that they reaffirm gtatements made in the letter furnished pursuasiibsection (e) of this Section, except that
the specified date referred to shall be a datermwe than three business days prior to Closing Time

(9) Approval of Listing At Closing Time, the Common Stock issuable upmmversion of the Securities shall have been appiréme
listing on the New York Stock Exchange, subjectydnlofficial notice of issuance.

(h) Maintenance of RatingAt Closing Time, the Securities shall be ratetbast Ba3 by Moody’s Investor’s Service Inc. arigl Bwith
negative outlook) by Standard & Poor’s Ratings @audivision of McGraw-Hill, Inc., and the Compasiyall have delivered to the
Representatives a letter dated the Closing Tinoe) f2ach such rating agency, or other evidenceaettisy to the Representatives, confirm
that the Securities have at least such ratingssam@ the date of this Agreement, there shalhast occurred a downgrading in the rating
assigned to the Securities or any of the Compaotyisr debt securities by any “nationally recognigtatistical organization,” as that term is
defined by the Commission for purposes of Rule ¢&&) under the 1933 Act, below the levels desctilmethis Section 5(h).

() Lock-up AgreementsAt the date of this Agreement (and in the cas#éanfies V. Lochner, as soon as practicable therdmftano late
than the Closing Time), the Representatives skaithieceived an agreement substantially in the fdrExhibit C hereto signed by the
persons listed on Schedule D hereto.

() Conditions to Purchase of Option Securiti¢s the event that the Underwriters exercise thption provided in Section 2(b) hereof
to purchase all or any portion of the Option Sd@sj the representations and warranties of thepgaomcontained herein and the statements
in any certificates furnished by the Company or amlysidiary of the Company hereunder shall bedandecorrect as of each Date of Delivery
and, at the relevant Date of Delivery, the Repriedies shall have received:

(i) Officers Certificate. A certificate, dated such Date of Delivery, of fAresident or a Vice President of the Companyoéitioe
chief financial or chief accounting officer of t@®mpany confirming that the certificate deliverédhee Closing Time pursuant to
Section 5(d) hereof remains true and correct asiofi Date of Delivery.

(i) Opinion of Counsel for CompanyThe favorable opinion of Sidley Austin LLP, coehfor the Company, together with the
favorable opinion of R. Read Hudson, Vice Presidassociate General Counsel and Secretary of tlmep@ay, each in form and
substance satisfactory to counsel for the Undegvgitdated such Date of Delivery, relating to thpti@ Securities to be purchased on
such Date of Delivery and otherwise to the samecefis the opinion required by Section 5(b) hereof.
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(iii) Opinion of Counsel for UnderwritersThe favorable opinion of Davis Polk & Wardwelbunsel for the Underwriters, dated
such Date of Delivery, relating to the Option Sé@s to be purchased on such Date of Deliverya@hdrwise to the same effect as the
opinion required by Section 5(c) hereof.

(iv) Bring-down Comfort Letter A letter from Ernst & Young LLP, in form and sthsce satisfactory to the Representatives and
dated such Date of Delivery, substantially in tame form and substance as the letter furnishdtet®éepresentatives pursuant to
Section 5(f) hereof, except that the “specifiecetiat the letter furnished pursuant to this parprahall be a date not more than five
days prior to such Date of Delivery.

(v) No Downgrading Subsequent to the date of this Agreement, no doading shall have occurred in the rating accotted
Securities or of any of the Company’s other se@giby any “nationally recognized statistical rgtorganization”, as that term is
defined by the Commission for purposes of Rule ¢&&) under the 1933 Act, below the levels descrilmeSection 5(h).

(k) Additional DocumentsAt Closing Time and at each Date of Delivery, meei for the Underwriters shall have been furnishih

such documents and opinions as they may reasoredpljre for the purpose of enabling them to passupe issuance and sale of the
Securities as herein contemplated, or in ordevidemce the accuracy of any of the representationgarranties, or the fulfillment of any of

the conditions, herein contained; and all procegsliaken by the Company in connection with thearssa and sale of the Securities as herein

contemplated shall be reasonably satisfactoryrim fand substance to the Representatives and cdonsieé Underwriters.

() Termination of Agreementf any condition specified in this Section shadt have been fulfilled when and as required téulfédled,
this Agreement, or, in the case of any conditiotheopurchase of Option Securities, on a Date dif’By which is after the Closing Time, tl
obligations of the several Underwriters to purchigerelevant Option Securities, may be terminatethe Representatives by notice to the
Company at any time at or prior to Closing Timesach Date of Delivery, as the case may be, and teugtination shall be without liability

of any party to any other party except as provideSection 4 and except that Sections 1, 6, 7 aslta8 survive any such termination and
remain in full force and effect.

SECTION 6. Indemnification

(a) Indemnification of Underwriters(1) The Company agrees to indemnify and hold tessneach Underwriter, its affiliates, as such
term is defined in Rule 501(b) of the 1933 Act Ragans (each, an “Affiliate”), its selling ageraad each person, if any, who controls any
Underwriter within the meaning of Section 15 of 1833 Act or Section 20 of the 1934 Act as follows:

(i) against any and all loss, liability, claim, dage and expense whatsoever, as incurred, arisingf @any untrue statement or
alleged untrue statement of a material fact corthin the Registration Statement (or any amendithenéto), including the Rule 430B
Information, or the omission or alleged omissioaréirom of a material fact required to be stateddim or necessary to make the

statements therein not misleading or arising o@nyf untrue statement or alleged untrue statenfentraterial fact contained in any
preliminary prospectus,
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any Issuer Free Writing Prospectus or the Prospgotuany amendment or supplement thereto), ooithiesion or alleged omission
therefrom of a material fact necessary in ordanédke the statements therein, in the light of theuohstances under which they were
made, not misleading;

(i) against any and all loss, liability, claim,rdage and expense whatsoever, as incurred, to teetef the aggregate amount
in settlement of any litigation, or any investigatior proceeding by any governmental agency or boatymenced or threatened, or of
any claim whatsoever based upon any such untrtenstat or omission, or any such alleged untruestant or omission; provided that
(subject to Section 6(d) below) any such settlenseatfected with the written consent of the Compan

(iii) against any and all expense whatsoever, esried (including the fees and disbursements ofiseluichosen by the
Representatives), reasonably incurred in investigapreparing or defending against any litigationany investigation or proceeding
any governmental agency or body, commenced ortémed, or any claim whatsoever based upon anysuiche statement or
omission, or any such alleged untrue statemeninission, to the extent that any such expense ipaidtunder (i) or (ii) above;

provided, however, that this indemnity agreement shall not applgny loss, liability, claim, damage or expense ®dRktent arising out of
any untrue statement or omission or alleged urdtaiement or omission made in reliance upon awdmformity with written information
furnished to the Company by any Underwriter throtlghRepresentatives expressly for use in the Ratim Statement (or any amendment
thereto), including the Rule 430B Information ol gmeliminary prospectus, any Issuer Free WritingsPectus or the Prospectus (or any
amendment or supplement thereto).

(2) In addition to and without limitation of the @pany’s obligation to indemnify the Independent Brariter as an Underwriter, the
Company also agrees to indemnify and hold harnttestndependent Underwriter and each person, if @hyp controls the Independent
Underwriter within the meaning of either Sectiondf3he 1933 Act or Section 20 of the 1934 Actnfrand against any and all losses, cla
damages, liabilities and judgments incurred asaltref the Independent Underwriter’s participatama “qualified independent underwriter”
within the meaning of Rule 2720 of the Conduct Ruwéthe Financial Industry Regulatory Authoritydonnection with the offering of the
Securities, except for any losses, claims, damdigédjties, and judgments resulting from the Ipdadent Underwriter’s, or such controlling
person’s, willful misconduct.

(b) Indemnification of Company, Directors and OfficeEBsach Underwriter severally agrees to indemnifg hald harmless the
Company, its directors, each of its officers whgnsid the Registration Statement, and each peifsamy,iwho controls the Company within
the meaning of Section 15 of the 1933 Act or Sec#0 of the 1934 Act against any and all lossiilitgbclaim, damage and expense
described in the indemnity contained in subsed#rof this Section, as incurred, but only withpest to untrue statements or omissions, or
alleged untrue statements or omissions, made iRéggstration Statement (or any amendment thereid)ding the Rule 430B Information
or any preliminary prospectus, any Issuer Freeik¢riProspectus or the Prospectus (or any amendmeaunfpplement thereto) in reliance
upon and in conformity with written information fiished to the Company by such Underwriter throinghRepresentatives expressly for use
therein.

(c) Actions against Parties; NotificationEach indemnified party shall give notice as prtynas reasonably practicable to each
indemnifying party of any action commenced agaiinst respect of which indemnity may be sought beder, but failure to so notify an
indemnifying party shall not relieve such indemimfy party from any liability hereunder to the extdns not materially prejudiced as a result
thereof and in any event shall not relieve it frany liability which it may have
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otherwise than on account of this indemnity agreenia the case of parties indemnified pursuardotion 6(a) above, counsel to the
indemnified parties shall be selected by the Repiasives, and, in the case of parties indemnfigduant to Section 6(b) above, counsel to
the indemnified parties shall be selected by then@any. An indemnifying party may participate ataten expense in the defense of any such
action; provided, however, that counsel to the imulifying party shall not (except with the consehthe indemnified party) also be counse
the indemnified party. In no event shall the indéying parties be liable for fees and expenses ofarthan one counsel (in addition to any
local counsel) separate from their own counsebfbindemnified parties in connection with any @wion or separate but similar or related
actions in the same jurisdiction arising out of slae general allegations or circumstances; prdvitiet, if indemnity is sought pursuant to
Section 6(a)(2), notwithstanding anything contaiheckin to the contrary, then in addition to suepasate counsel for the indemnified par
the indemnifying party shall be liable for the reaable fees and expenses of not more than oneasegaunsel (in addition to any local
counsel) for the Independent Underwriter in itsazafy as a “qualified independent underwriter” afidoersons, if any, who control the
Independent Underwriter within the meaning of eitBection 15 of the 1933 Act or Section 20 of tB84L Act. Any such separate counsel for
the Independent Underwriter and such control persdithe Independent Underwriter shall be desighatevriting by the Independent
Underwriter. No indemnifying party shall, withodntet prior written consent of the indemnified partgsttle or compromise or consent to the
entry of any judgment with respect to any litigatior any investigation or proceeding by any gowegntal agency or body, commenced or
threatened, or any claim whatsoever in respecthaémindemnification or contribution could be sotighder this Section 6 or Section 7
hereof (whether or not the indemnified partiesaal or potential parties thereto), unless settesnent, compromise or consent

() includes an unconditional release of each imiied party from all liability arising out of sudhigation, investigation, proceeding or cle
and (ii) does not include a statement as to ordamission of fault, culpability or a failure to awy or on behalf of any indemnified party.
Subject to Section 6(d) hereof, no indemnified ypahall, without the prior written consent of timelémnifying party, settle or compromise or
consent to the entry of any judgment with respeeirty litigation, or any investigation or proceegllyy any governmental agency or body,
commenced or threatened or any claim whatsoevesipect of which such indemnification or contribatwould be sought hereunder.

(d) Settlement without Consent if Failure to Reimburigeat any time an indemnified party shall havguested an indemnifying party
reimburse the indemnified party for fees and expemd counsel, such indemnifying party agreesitisitall be liable for any settlement of
nature contemplated by Section 6(a)(1) (ii) effdatgthout its written consent if (i) such settlerhenentered into more than 45 days after
receipt by such indemnifying party of the aforesaiquest, (ii) such indemnifying party shall hageeaived notice of the terms of such
settlement at least 30 days prior to such settléleing entered into and (iii) such indemnifyingtgashall not have reimbursed such
indemnified party in accordance with such requestrpo the date of such settlement.

SECTION 7. Contribution If the indemnification provided for in Sectiorhéreof is for any reason unavailable to or insigficto hold
harmless an indemnified party in respect of angdssliabilities, claims, damages or expensesregfdo therein, then each indemnifying
party shall contribute to the aggregate amountiohdosses, liabilities, claims, damages and exgeimeurred by such indemnified party, as
incurred, (i) in such proportion as is appropriateeflect the relative benefits received by therpany on the one hand and the Underwriters
on the other hand from the offering of the Secesifpursuant to this Agreement or (ii) if the alkima provided by clause (i) is not permitted
by applicable law, in such proportion as is appiadprto reflect not only the relative benefits rede to in clause (i) above but also the rela
fault of the Company on the one hand and of theddmdters on the other hand in connection withdteements or omissions which resulted
in such losses, liabilities, claims, damages oeesps, as well as any other relevant equitablddemagions.
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The relative benefits received by the Company emotte hand and the Underwriters on the other haodnnection with the offering of
the Securities pursuant to this Agreement shatldmmed to be in the same respective proportiotiseastal net proceeds from the offering
the Securities pursuant to this Agreement (befedudting expenses) received by the Company anbthleunderwriting discount received
by the Underwriters, in each case as set fortthercover of the Prospectus bear to the aggregéitd public offering price of the Securities
as set forth on the cover of the Prospectus. Thep2ay and the Underwriters agree that the Independederwriter will not receive any
additional benefits hereunder for serving as tlieeprendent Underwriter in connection with the offgrand sale of the Securities.

The relative fault of the Company on the one hamdithe Underwriters on the other hand shall beraeted by reference to, among
other things, whether any such untrue or allegeduarstatement of a material fact or omission leg@ld omission to state a material fact
relates to information supplied by the Companythe Underwriters and the parties’ relative int&miowledge, access to information and
opportunity to correct or prevent such statemermroission.

The Company and the Underwriters agree that it daot be just and equitable if contribution purduarthis Section 7 were
determined by pro rata allocation (even if the Unditers were treated as one entity for such pwpos by any other method of allocation
which does not take account of the equitable cenatibns referred to above in this Section 7. Tggregate amount of losses, liabilities,
claims, damages and expenses incurred by an inflethparty and referred to above in this Secti@hdll be deemed to include any legal or
other expenses reasonably incurred by such ind@drparty in investigating, preparing or defendagginst any litigation, or any
investigation or proceeding by any governmentahager body, commenced or threatened, or any dldiigtsoever based upon any such
untrue or alleged untrue statement or omissiodleged omission.

Notwithstanding the provisions of this Section @,Wnderwriter shall be required to contribute ampoant in excess of the amount by
which the total price at which the Securities umdéten by it and distributed to the public werderéd to the public exceeds the amount of
any damages which such Underwriter has otherwisa bequired to pay by reason of any such untr@dleged untrue statement or omission
or alleged omission.

No person guilty of fraudulent misrepresentatioittfim the meaning of Section 11(f) of the 1933 Asitall be entitled to contribution
from any person who was not guilty of such fraudulaisrepresentation.

For purposes of this Section 7, each person, if ahp controls an Underwriter within the meaningsefction 15 of the 1933 Act or
Section 20 of the 1934 Act and each UnderwriteffiAtes and selling agents shall have the samletsito contribution as such Underwriter,
and each director of the Company, each officehef@Gompany who signed the Registration Statemadteach person, if any, who controls
the Company within the meaning of Section 15 of1B83 Act or Section 20 of the 1934 Act shall htheesame rights to contribution as the
Company. The Underwriters’ respective obligatiamsdntribute pursuant to this Section 7 are sevenatoportion to the principal amount of
Initial Securities set forth opposite their respachames in Schedule A hereto and not joint.

SECTION 8. Representations, Warranties and AgreemerSurvive All representations, warranties and agreementtageed in this
Agreement or in certificates of officers of the Qmany or any of its subsidiaries submitted purshanéto, shall remain operative and in full
force and effect regardless of (i) any investigatisade by or on behalf of any Underwriter or itfilidtes or selling agents, any person
controlling any Underwriter, its officers or direcs or any person controlling the Company, andd@ijvery of and payment for the Securit
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SECTION 9. Termination of Agreement

(a) Termination; General The Representatives may terminate this Agreenbgniptice to the Company, at any time at or pigor
Closing Time (i) if there has been, since the tofiexecution of this Agreement or since the respedaates as of which information is given
in the Prospectus (exclusive of any supplemenetbgor the General Disclosure Package, any masshaerse change in the condition,
financial or otherwise, or in the earnings, businaiairs or business prospects of the Companytastdibsidiaries considered as one
enterprise, whether or not arising in the ordinasyrse of business, or (i) if there has occurmegmaterial adverse change in the financial
markets in the United States or the internatiomarfcial markets, any outbreak of hostilities aradation thereof or other calamity or crisis or
any change or development involving a prospectiange in national or international political, fircéal or economic conditions, in each case
the effect of which is such as to make it, in tdgment of the Representatives, impracticable ahiisable to market the Securities or to
enforce contracts for the sale of the Securitieiiipif trading in any securities of the Compahgs been suspended or materially limited by
the Commission or the New York Stock Exchangef trading generally on the American Stock Exchaogthe New York Stock Exchange
or in the Nasdag National Market has been suspemdetterially limited, or minimum or maximum pricéor trading have been fixed, or
maximum ranges for prices have been required, yaraid exchanges or by such system or by orfftreocCommission, the Financial
Industry Regulatory Authority or any other govermta authority, or a material disruption has ocedrin commercial banking or securities
settlement, or (iv) a material disruption has ocediin commercial banking or securities settlenwertiearance services in the United States
or (v) if a banking moratorium has been declareeibyer Federal or New York authorities.

(b) Liabilities . If this Agreement is terminated pursuant to 8éxtion, such termination shall be without liakitif any party to any
other party except as provided in Section 4 hewraud, provided further that Sections 1, 6, 7 andal survive such termination and remain in
full force and effect.

SECTION 10. Default by One or More of the Underanst If one or more of the Underwriters shall failGbsing Time or a Date of
Delivery to purchase the Securities which it oiythee obligated to purchase under this Agreeméet‘@®efaulted Securities”), the
Representatives shall have the right, within 24radliereafter, to make arrangements for one or wioifiee non-defaulting Underwriters, or
any other underwriters, to purchase all, but nes Eaan all, of the Defaulted Securities in sucloamts as may be agreed upon and upon the
terms herein set forth; if, however, the Represesas shall not have completed such arrangemersnssuch 24-hour period, then:

(a) if the number of Defaulted Securities doesexaeed 10% of the aggregate principal amount oSdwurities to be purchased on ¢
date, each of the natefaulting Underwriters shall be obligated, sevgrahd not jointly, to purchase the full amountrée in the proportior
that their respective underwriting obligations herger bear to the underwriting obligations of ahrdefaulting Underwriters, or

(b) if the number of Defaulted Securities excee@® bf the aggregate principal amount of the Seegrib be purchased on such date,
this Agreement or, with respect to any Date of {3y which occurs after the Closing Time, the olign of the Underwriters to purchase
and of the Company to sell the Option Securitidsagurchased and sold on such Date of Deliverly ®tminate without liability on the part
of any non-defaulting Underwriter.

No action taken pursuant to this Section shalexgiany defaulting Underwriter from liability ingjgect of its default.
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In the event of any such default which does natltés a termination of this Agreement or, in threse of a Date of Delivery which is
after the Closing Time, which does not result ieranination of the obligation of the Underwriteospurchase and the Company to sell the
relevant Option Securities, as the case may beereihe Representatives or the Company shall trevaght to postpone Closing Time or the
relevant Date of Delivery, as the case may beafoeriod not exceeding seven days in order to tedii®g required changes in the Registration
Statement or Prospectus or in any other documerag@angements. As used herein, the term “Undegviiribhcludes any person substituted
an Underwriter under this Section 10.

SECTION 11. Tax DisclosureNotwithstanding any other provision of this Agment, immediately upon commencement of discus:
with respect to the transactions contemplated lyetble Company (and each employee, representatiother agent of the Company) may
disclose to any and all persons, without limitatidrany kind, the tax treatment and tax structdrthe transactions contemplated by this
Agreement and all materials of any kind (includaminions or other tax analyses) that are provideti¢ Company relating to such tax
treatment and tax structure. For purposes of tregfiing, the term “tax treatment” is the purporeedlaimed federal income tax treatment of
the transactions contemplated hereby, and the‘tesastructure” includes any fact that may be ral#vto understanding the purported or
claimed federal income tax treatment of the tratisas contemplated hereby.

SECTION 12. NoticesAll notices and other communications hereundatl & in writing and shall be deemed to have likédn given
if mailed or transmitted by any standard form dé¢emmunication. Notices to the Underwriters sbhalldirected to J.P. Morgan Securities at
277 Park Avenue, New York, New York 10172 (fax:Z2622-8358), attention of Equity Syndicate Des# amMerrill Lynch at 4 World
Financial Center, New York, New York 10080, attentof Equity Capital Markets with a copy to theeatton of Global Origination Counsel;
and notices to the Company shall be directeddab2210 West Oaklawn Drive, Springdale, Arkansa®225999, attention of Chief Financi
Officer.

SECTION 13. No Advisory or Fiduciary Relationshiphe Company acknowledges and agrees that (@uttthase and sale of the
Securities pursuant to this Agreement, includiregdetermination of the public offering price of tBecurities and any related discounts and
commissions, is an arm’s-length commercial transadietween the Company, on the one hand, ancetrera Underwriters, on the other
hand, (b) in connection with the offering contentgthhereby and the process leading to such traosaeach Underwriter is and has been
acting solely as a principal and is not the agefiidociary of the Company, or its stockholdersditors, employees or any other party, (c) no
Underwriter has assumed or will assume an advigofiguciary responsibility in favor of the Compamjth respect to the offering
contemplated hereby or the process leading thére¢spective of whether such Underwriter has astVigr is currently advising the Compse
on other matters) and no Underwriter has any otitigao the Company with respect to the offeringteonplated hereby except the
obligations expressly set forth in this Agreeméd} the Underwriters and their respective affilsateay be engaged in a broad range of
transactions that involve interests that differirthose of the Company, and (e) the Underwriteve Imat provided any legal, accounting,
regulatory or tax advice with respect to the offgrcontemplated hereby and the Company has codstdtewn legal, accounting, regulatory
and tax advisors to the extent it deemed appra@priat

SECTION 14, IntegrationThis Agreement supersedes all prior agreememtsiaderstandings (whether written or oral) betwiben
Company and the Underwriters, or any of them, wepect to the subject matter hereof.

24



SECTION 15, PartiesThis Agreement shall each inure to the beneféraf be binding upon the Underwriters and the Comjgad
their respective successors. Nothing expresseceatiomed in this Agreement is intended or shalkkdmestrued to give any person, firm or
corporation, other than the Underwriters and them@any and their respective successors and theodlomdrpersons and officers and direct
referred to in Sections 6 and 7 and their heirslagdl representatives, any legal or equitabletrigtmedy or claim under or in respect of this
Agreement or any provision herein contained. Thige®ment and all conditions and provisions heresfraended to be for the sole and
exclusive benefit of the Underwriters and the Conypand their respective successors, and said dlimgrpersons and officers and directors
and their heirs and legal representatives, anth®benefit of no other person, firm or corporatiio purchaser of Securities from any
Underwriter shall be deemed to be a successoraspremerely of such purchase.

SECTION 16. GOVERNING LAW THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUEIN ACCORDANCE
WITH THE LAWS OF THE STATE OF NEW YORK.

SECTION 17. TIME. TIME SHALL BE OF THE ESSENCE OF THIS AGREEMENTXEEPT AS OTHERWISE SET FORTH
HEREIN, SPECIFIED TIMES OF DAY REFER TO NEW YORKTY TIME.

SECTION 18. CounterpartsThis Agreement may be executed in any numbeoofiterparts, each of which shall be deemed to be an
original, but all such counterparts shall togettmrstitute one and the same Agreement.

SECTION 19, Effect of HeadingsThe Section headings herein are for convenienteand shall not affect the construction hereof.
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If the foregoing is in accordance with your undansting of our agreement, please sign and retuttmt@€ompany a counterpart hereof,
whereupon this instrument, along with all countetgawill become a binding agreement between theéddariters and the Company in
accordance with its terms.

Very truly yours,
TYSON FOODS, INC
By /s/ Dennis Leatherh

Title: Executive Vice President and Chief
Financial Officer
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CONFIRMED AND ACCEPTED,
as of the date first above written:

J.P. MORGAN SECURITIES INC

By /s/ Sudheer Tegulapal

Authorized Signator
MERRILL LYNCH & CO.
MERRILL LYNCH, PIERCE, FENNER & SMITH
INCORPORATED

By /s/ Brian Callac

Authorized Signator

For themselves and as Representatives of the
other Underwriters named in Schedule A her
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CONFIRMED AND ACCEPTED,
as of the date first above writte

MORGAN STANLEY & CO. INCORPORATEL

By /sl Russ Colac

Authorized Signator

In its capacity as Independent Underwri
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SCHEDULE A

Principal
Amount of
Initial

Name of Underwriter Securities
J.P. Morgan Securities In $191,002,00
Merrill Lynch, Pierce, Fenner & Smith Incorporal 191,003,00
Barclays Capital Inc 10,215,00
Rabo Securities USA, In 10,215,00
SunTrust Robinson Humphrey, Ir 10,215,00
Citigroup Global Markets Inc 4,500,001
Mizuho Securities USA Inc 4,500,00!
Scotia Capital (USA) Inc 4,500,001
Wachovia Capital Markets, LL! 4,500,001
BNP Paribas Securities Col 2,250,001
Daiwa Securities America In 2,250,00!
Lazard Capital Markets LLt¢ 2,250,001
Credit Suisse Securities (USA) LL 1,800,00!
D.A. Davidson & Co 1,800,001
Goldman, Sachs & Ci 1,800,00!
HSBC Securities (USA) Inc 1,800,00!
ING Financial Markets LLC 1,800,00!
Morgan Stanley & Co. Incorporatt 1,800,00!
U.S. Bancorp Investments, Ir 1,800,00!
Total $450,000,00
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SCHEDULE B

Final Term Sheet

Pricing Term Shee
dated as of September 9, 2(

Filed pursuant to Rule 43:
Registration File No. 33313243¢
Supplementing the Preliminary
Prospectus Supplemen

dated September 4, 2008 and tl
Prospectuses dated September 4, 2(

Tyson Foods, Inc.
Concurrent Offerings of

20,000,000 Shares of Class A Common Stock, par val$0.10 per share
(the “Common Stock Offering”)

and

$450,000,000 aggregate principal amount of
3.25% Convertible Senior Notes due 2013
(the “Convertible Senior Notes Offering”)

The information in this pricing term sheet relatedy to the Common Stock Offering and Convertilelei& Notes Offering and should be
read together with (i) the preliminary prospectupglement dated September 4, 2008 relating to tirar@on Stock Offering, including the
documents incorporated by reference therein, ifi§) preliminary prospectus supplement dated SepteMmI2008 relating to the Convertible
Senior Notes Offering, including the documentsiipaated by reference therein and (iii) the relatesise prospectus dated September 4,
2008, each filed pursuant to Rule 424(b) underSkeurities Act of 1933, as amended, RegistratiateStent No. 333-132434.

Issuer:

Ticker / Exchange for Common Stoc
S&P Rating:

Trade Date

Settlement Date

Title of Securities

Shares Offered and Sol

Public Offering Price

Underwriting Discounts and Commissiol
Proceeds, Before Expenses, to the Iss

Use of Proceeds:

Tyson Foods, Inc., a Delaware corporati

TSN/ The New York Stock Exchang“NYSE").

Corporate family rating downgraded“BB” with negative outlook
September 9, 200:

September 15, 200

Common Stock Offering

Class A common stock, par value $0.10 per shardeofssuer

20,000,000 (or 23,000,000 if the underwriters eisertheir ove-allotment option in full)
$12.75 per share / $255 million tot

$0.5418 per share / $10.836 million to

$12.2082 per share / $244.164 million to

The Issuer estimates that the net proceeds fro@dinemon Stock Offering, after deducting
underwriting discounts and commissions and befetienated offering expenses, will be
approximately $244.164 million (or approximatelyd$2789 million if the underwriters
exercise their over-allotment option in full). Thesuer intends to apply the net proceeds
from the Common Stock Offering, together with tlet proceeds from the Convertible
Senior Notes Offering described below, as follo@i)stowards the repayment of the Issuer’s
borrowings under its accounts receivable secutitimaand (ii) for other general corporate
purposes
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Commissions and Discounts: The underwriters have advised the Issuer that phheyose initially to offer the shares
to the public at the Public Offering Price, andl&alers at that price less a concession
not in excess of $0.3250 per she

Joint Bool-Running Manager: J.P. Morgan Securities Inc. and Merrill Lynch, B&rFenner & Smith Incorporate

Co-Managers: Barclays Capital Inc., Rabo Securities USA, IneinBust Robinson Humphrey, Inc.,
Citigroup Global Markets Inc., Mizuho Securities AJfic., Scotia Capital (USA) Inc
Wachovia Capital Markets, LLC, BNP Paribas SeaesitCorp., Daiwa Securities
America Inc., Lazard Capital Markets LLC, Creditisae Securities (USA) LLC, D.A.
Davidson & Co., Goldman, Sachs & Co., HSBC SeasiflJSA) Inc., ING Financial
Markets LLC, Morgan Stanley & Co. Incorporated &h&. Bancorp Investments, Ir

Convertible Senior Notes Offering

Notes: 3.25% Convertible Senior Notes due 2C

Aggregate Principal Amount Offered: $450,000,000 aggregate principal amount of Notesli§ding the underwriters’ option
to purchase up to $67,500,000 of additional agdeegancipal amount of Notes to
cover ove-allotments, if any)

Public Offering Price $1,000 per Note / $450 million tot:

Underwriting Discounts and Commissiol $25.00 per Note / $11.25 million tot

Proceeds, Before Expenses, to the Iss $975.00 per Note / $438.75 million tot

Maturity: The notes will mature on October 15, 2013, sulifeetarlier repurchase or conversi
Annual Interest Rate 3.25% per annun

Interest Payment Dates: Interest will accrue from September 15, 2008, aildb& payable semiannually in

arrears on April 15 and October 15 of each yeaginmng on April 15, 2009, to the
person in whose name a Note is registered at tse df business on April 1 or
October 1, as the case may be, immediately pregedanrelevant interest payment
date.

NYSE Closing Stock Price on September 9, 2( $13.02 per share of the Iss’s Class A common stoc

Reference Price: $12.75 per share of the Issuer’s Class A commarksthe Public Offering Price per
share in the Common Stock Offerir

Conversion Premiurr 32.5% above the Reference Pri

Initial Conversion Price Approximately $16.89 per share of Class A commoalsi

Initial Conversion Rate 59.1935 shares of Class A common stock per $1,600ipal amount of Note

Conversion Trigger Price Approximately $21.96, which is 130% of the Init@bnversion Price
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Conversion Upon Satisfaction of Trading Pi
Condition:

Use of Proceeds:

Total Gross Proceeds:

Commissions and Discounts:

Public offering price
Underwriting discoun
Proceeds, before expenses, to the Is

FINRA Regulations:

Joint Bool-Running Manager:

Co-Managers:

CUSIP Number

The following sentence replaces the last sentehtteesecond paragraph und@®eéscriptior
of notes—Conversion upon satisfaction of tradinggcondition” in the preliminary
prospectus supplement dated September 4, 200Bdd@anvertible Senior Notes Offering:
If the Issuer does not so instruct the bid soliiitaagent to obtain bids when required, the
trading price per $1,000 principal amount of theiddawill be deemed to be less than 98¢
the product of the last reported sale price ofi$seer’s Class A common stock and the
applicable conversion rate on each day the Issiisrtb do so

The Issuer estimates that the proceeds from theeCtile Senior Notes Offering will be
approximately $438.750 million (or approximately0#3%63 million if the underwriters
exercise their option to purchase additional Naidsll), after deducting fees and before
estimated offering expenses. The Issuer expectsddi) a portion of the net proceeds for
the cost of the convertible note hedge transactimais(ii) any remaining proceeds, together
with the net proceeds from the Common Stock Oftgriowards the repayment of the
Issuer’s borrowings under its accounts receivadteigtization and for other general
corporate purpose

The Issuer expects to raise approximately $705aniih aggregate gross proceeds from the
Common Stock Offering and Convertible Senior N@éring.

The underwriters have advised the Issuer that phegyose initially to offer the Notes at a
price of 100% of the principal amount of Notes,spiccrued interest from the original issue
date of the Notes, if any, and to dealers at a&epess a concession not in excess of 1.50% of
the principal amount of the Notes, plus accrueerégt from the original issue date of the
Notes, if any. The following table shows the Pul@difering Price, underwriting discou

and proceeds before expenses (which expensesahading the underwriting discount, are
estimated to be $1,243,000 and are payable bysghet) to the Issuer. The information
assumes either no exercise or full exercise byitderwriters of their oveatlotment option
The underwriters have agreed to reimburse cerfaimeolssue’ s offering expense:

Per Note ~ Without Option With Option

$1,00C $450,000,00 $517,500,00
$ 25 $ 11,250,000 $ 12,937,50
$ 97t $438,750,00 $504,562,50

Morgan Stanley & Co. Incorporated has agreed t@ascfualified independent underwriter
for the offering.

J.P. Morgan Securities Inc. and Merrill Lynch, B&rFenner & Smith Incorporate

Barclays Capital Inc., Rabo Securities USA, Inein®ust Robinson Humphrey, Inc.,
Citigroup Global Markets Inc., Mizuho Securities AJ8ic., Scotia Capital (USA) Inc.,
Wachovia Capital Markets, LLC, BNP Paribas SecesitCorp., Daiwa Securities America
Inc., Lazard Capital Markets LLC, Credit Suisse8ii@s (USA) LLC, D.A. Davidson &
Co., Goldman, Sachs & Co., HSBC Securities (USA),IING Financial Markets LLC,
Morgan Stanley & Co. Incorporated and U.S. Bandoygstments, Inc

902494 APt
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Convertible Note Hedge and Warrant
Transactions:

Fundamental Change:

Adjustment to Shares Delivered upon

The convertible note hedge transactions covergstbp customary anti-dilution
adjustments, approximately 26.637 million sharetheflssuess Class A common stock. T
warrants issued to affiliates of the underwritefrthe Notes cover, subject to customary anti-
dilution adjustments, approximately 26.637 millgmares of the Issuer’'s Class A common
stock. The cost of the convertible note hedge #&etisns, after being partially offset by the
proceeds from the sale of the warrants, was $4&8IliBn. If the underwriters exercise

their over-allotment option to purchase additiddates, the Issuer will use a portion of the
net proceeds from the sale of the additional Ntéscrease the size of the convertible note
hedge transactions and the Issuer will sell addtievarrants

The following sentence replaces the third full gaaph under “Description of notes—
Fundamental change permits holders to require psrichase notes” in the preliminary
prospectus supplement dated September 4, 200Bdd@anvertible Senior Notes Offering:
A fundamental change as a result of clause (Fetiefinition thereof will not be deemed
have occurred if 100% of the consideration receiwetb be received by the Issuelass /
common stockholders, excluding cash payments &mtifrnal shares, in connection with the
transaction or transactions constituting the funetatal change consists of common stock
traded on a national securities exchange or whidtbesso traded or quoted when issued or
exchanged in connection with a fundamental chatigsé securities being referred to as
“publicly traded securities”) and as a result aé tihansaction or transactions the Notes
become convertible into such publicly traded sdims;i excluding cash payments for
fractional shares (subject to the provisions sehfander “Description of notes€enversiol
rights—Payment upon conversion” in the preliminprgspectus supplement dated
September 4, 2008 for the Convertible Senior NGtering).

The following replaces clause (5) of the definitmfifundamental change” set forth in
“Description of notes—Fundamental change permitddrs to require us to purchase notes”
in the preliminary prospectus supplement datede®elper 4, 2008 for the Convertible
Senior Notes Offering: “the Issuer’s Class A commstatk (or other common stock into
which the Notes are then convertible) ceases tstaal or quoted on a national securities
exchange in the United States, except as a refsalin@rger to which the Issuer is party or a
tender offer or exchange offer for the Issaetlass A common stock or other common s
into which the notes are then converti”

If a “make-whole fundamental change” occurs andlddr elects to convert its Notes in

Conversion upon a Make-Whole Fundamentatonnection with such make-whole fundamental chatigelssuer will, under certain

Change:

circumstances, increase the conversion rate foNties so surrendered for conversion by a
number of additional shares of Class A common sftiek “additional shares”), as described
in “Description of notes—Adjustment to shares deled upon conversion upon a make-
whole fundamental change” in the preliminary pratps supplement dated September 4,
2008 for the Convertible Senior Notes Offering. Adke-whole fundamental changa&an

a “fundamental change” (as defined in “Descriptidmotes—Fundamental change permits
holders to require us to purchase notes” in thérpirgary prospectus supplement dated
September 4, 2008 for the Convertible Senior NGtering but as modified by the
provisions opposite the caption “Fundamental Chaafgeve) determined after giving eff

to any exceptions or exclusions to si
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Effective Date
September 15, 20(
October 15, 200
October 15, 201
October 15, 201
October 15, 201
October 15, 201

definition, but without regard to the proviso iretthird clause of the definition thereof. The
foregoing definition replaces the definition of “keawhole fundamental changsét forth in
“Description of notes—Adjustment to shares delideupon a make-whole fundamental
change” in the preliminary prospectus supplemetedi&eptember 4, 2008 for the
Convertible Senior Notes Offering. In addition, tleéerence to the “second clause” of the
definition of fundamental change in the secondesgrg under the caption “Description of
notes—Adjustment to shares delivered upon a makdesfindamental change” in the
preliminary prospectus supplement dated Septemi008 for the Convertible Senior
Notes Offering is hereby replaced with a referetac“third clause” of the definition of
fundamental change.

The following table sets forth the amount if anyvialyich the conversion rate per $1,000
principal amount of Notes will increase for eaabcktprice and effective date set forth
below:

Stock Price

$ 12.7¢

19.237t¢
19.237¢
19.237¢
19.237¢
19.237¢
19.237t¢

$ 1500 $ 17.5C $ 20.0C $ 25.0C $ 30.0C $ 40.0C $ 50.0C $ 75.0C $100.0(
13.851( 10.153¢ 7.811C 5.179¢ 3.831¢ 2.541: 1960t 1.284:. 0.967¢
13.413 9.792¢ 7.076¢ 4.474¢ 3.222( 2.104¢ 1.620¢ 1.064¢ 0.802¢
12.810° 8.620¢ 6.131f 3.615¢ 2.506¢ 1.6177 1.251( 0.827: 0.624:
11.894. 7.369: 4.838¢ 2.535¢ 1.670¢ 1.0837 0.846¢ 0.561¢ 0.421¢
10.159( 5.264¢ 2.877¢ 1.201: 0.787¢ 0.553¢ 0.443t 0.298: 0.225
7.473: 0.000C 0.000C 0.000C 0.000C 0.000C 0.000C 0.000C 0.000(

The exact stock prices and effective dates maypadtt forth in the table above, in which case:

. If the stock price is between two stock priceshia table or the effective date is between two &ffeaates in the table, the num
of additional shares will be determined by a stitine interpolation between the number of addiéibshares set forth for the
higher and lower stock prices and the earlier atef leffective dates, based on a-day year

. If the stock price is greater than $100.00 pereslisubject to adjustment), no additional sharekheiladded to the conversion re
. If the stock price is less than $12.75 per sharbjést to adjustment), no additional shares wilbldded to the conversion ra

Notwithstanding the foregoing, in no event will thenversion rate exceed 78.4313 per $1,000 prihaipaunt of Notes, subject
adjustments in the same manner as the applicableecsion rate as set forth under “Description dkse-Conversion rate adjustmenis’'the
preliminary prospectus supplement dated Septemi2008 for the Convertible Senior Notes Offering.

The Issuer has filed a registration statement (inclding prospectuses each dated as of September 408@nd preliminary prospectus
supplements dated September 4, 2008) with the Setigs and Exchange Commission, or SEC, for the offiags to which this
communication relates. Before you invest, you shadiread the relevant preliminary prospectus supplemet, the accompanying
prospectus and the other documents the Issuer haigeld with the SEC for more complete information abait the Issuer and the offering
You may get these documents for free by visiting EGAR on the SEC web site at www.sec.gov. Alternatilig copies may be obtained
by calling J.P. Morgan Securities Inc. toll-free at866-430-0686 or Merrill Lynch, Pierce, Fenner & Srith Incorporated toll-free at 866-

500-5408.

This communication should be read in conjunctiothwhe preliminary prospectus supplements dateteSdger 4, 2008 and the
accompanying prospectuses. The information indbiemunication supersedes the information in theveeit preliminary prospectus
supplement and the accompanying prospectuses txtbst inconsistent with the information in suehliminary prospectus supplement and

the accompanying prospectus.

ANY DISCLAIMERS OR OTHER NOTICES THAT MAY APPEAR BEOW ARE NOT APPLICABLE TO THIS COMMUNICATION
AND SHOULD BE DISREGARDED. SUCH DISCLAIMERS OR OTHENOTICES WERE AUTOMATICALLY GENERATED AS A
RESULT OF THIS COMMUNICATION BEING SENT VIA BLOOMBRG OR ANOTHER EMAIL SYSTEM.
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SCHEDULE C
GENERAL USE FREE WRITING PROSPECTUS
1. Free Writing Prospectus dated September 4, 2008.
2. Final Term Sheet, a copy of which is attache8dhedule B.
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Don Tyson

John Tysor

Richard L. Bonc
Lloyd V. Hackley

Jim Kever

Kevin M. McNamare
Jo Ann R. Smitt
Barbara A. Tysol
Albert C. Zapant:
James V. Lochne
Dennis Leatherb
Craig J. Har

Bernard Leonar
Donnie King

Donnie Smitt

David Van Bebbe
Richard A. Greubel, J
Tyson Limited Partnershi

SCHEDULE D

List of persons and entities subject to lock-up

Sch D-1



Exhibit 1.2

TYSON FOODS, INC.
(a Delaware corporation)

20,000,000 Shares of Class A Common Stock
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TYSON FOODS, INC.
(a Delaware corporation)

20,000,000 Shares of Class A Common Stock
(Par Value $0.10 Per Share)

UNDERWRITING AGREEMENT

September 9, 20!

J.P. MORGAN SECURITIES INC.
277 Park Avenue
New York, New York 1017:

MERRILL LYNCH & CO.

Merrill Lynch, Pierce, Fenner & Smith Incorporated
4 World Financial Center

New York, New York 1008

As Representatives of the several Underwriters
Ladies and Gentlemen:

Tyson Foods, Inc., a Delaware corporation (the “@any”), confirms its agreement (this “Agreement’ljimd.P. Morgan Securities Inc.
(“J.P. Morgan”) and Merrill Lynch & Co., Merrill Liych, Pierce, Fenner & Smith Incorporated (“Meifriinch”) and each of the other
Underwriters named in Schedule A hereto (colledyivime “Underwriters,” which term shall also indierany underwriter substituted as
hereinafter provided in Section 10 hereof), for whaP. Morgan and Merrill Lynch are acting as repreatives (in such capacity, the
“Representatives”)yith respect to the issue and sale by the Compadyttee purchase by the Underwriters, acting selyesad not jointly, o
the respective numbers of shares of Class A Conftack, par value $0.10 per share, of the Compa@grtimon Stock”) set forth in
Schedule A hereto, and with respect to the granheyCompany to the Underwriters, acting severatgt not jointly, of the option described
in Section 2(b) hereof to purchase all or any p&8,000,000 additional shares of Common Stocloiec over-allotments, if any. The
aforesaid 20,000,000 shares of Common Stock (thigall Securities”) to be purchased by the Undetevs and all or any part of the
3,000,000 shares of Common Stock subject to theropescribed in Section 2(b) hereof (the “Opti@c&ities”) are hereinafter called,
collectively, the “Securities.”

Concurrently with the issuance of the Securitiee,Company is offering in an offering registeredemthe Securities Act of 1933, as
amended (the “1933 Act”) and by means of a prosgestipplement, $450 million aggregate principal amof the Company’s 3.25%
Convertible Senior Notes due 2013 (the “Convertideurities”, and such offering, the “Convertibkc8rities Offering”). The
Representatives are acting as representativeg airttherwriters (collectively, the “Convertible Satias Underwriters”) in the Convertible
Securities Offering. The Company has granted thev€dible Securities Underwriters an option to e up to an additional $67.5 million
aggregate principal amount of Convertible Secuwwitihe Company and the Convertible Securities Umdters will be entering into an
underwriting agreement with respect to the ConbkrtSecurities Offering.
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The Company understands that the Underwriters p@pmmake a public offering of the Securitiesamsas the Representatives deem
advisable after this Agreement has been executgdelivered.

The Company has filed with the Securities and ErgeaCommission (the “Commission”) an automatic fstegjistration statement on
Form S-3 (No. 333-132434), including the relateeliprinary prospectus or prospectuses, which registn statement became effective upon
filing under Rule 462(e) of the rules and regulasi@f the Commission (the “1933 Act Regulationgi)ler the 1933 Act. Such registration
statement as amended, including by the Post-Effeétmendment No. 1 thereto, covers the registraifdthe Securities and the Convertible
Securities under the 1933 Act. Promptly after exieauand delivery of this Agreement, the Company priepare and file a prospectus in
accordance with the provisions of Rule 430B (“R4BOB") of the 1933 Act Regulations and paragraptofiRule 424 (“Rule 424(b)") of the
1933 Act Regulations. Any information included irch prospectus that was omitted from such registratatement at the time it became
effective but that is deemed to be part of anduidet! in such registration statement pursuant te R80B is referred to as “Rule 430B
Information.” Each prospectus used in connectiath wie offering of the Securities that omitted R4BOB Information is herein called a
“preliminary prospectus.” Such registration statatnat any given time, including the amendmentsetoeto such time (including Post-
Effective Amendment No. 1 thereto), the exhibitd any schedules thereto at such time, the docunrestgporated by reference therein
pursuant to Item 12 of Form S-3 under the 1933aAatich time and the documents otherwise deemleel aopart thereof or included therein
by 1933 Act Regulations, is herein called the “R#&gtion Statement.” The Registration Statemethieatime it originally became effective is
herein called the “Original Registration Statem&nhe final prospectus in the form first furnishiedthe Underwriters for use in connection
with the offering of the Securities, including thecuments incorporated by reference therein putgodtem 12 of Form S-3 under the 1933
Act at the time of the execution of this Agreemand any preliminary prospectuses that form a parebf, is herein called the “Prospectus.”
For purposes of this Agreement, all referencebédRegistration Statement, any preliminary prosgedhe Prospectus or any amendment or
supplement to any of the foregoing shall be deetmédclude the copy filed with the Commission punstto its Electronic Data Gathering,
Analysis and Retrieval system (“"EDGAR?).

All references in this Agreement to financial stagmts and schedules and other information whi¢bastained,” “included” or “stated”
in the Registration Statement, any preliminary peasus or the Prospectus (or other referencegefriport) shall be deemed to mean and
include all such financial statements and schedarésother information which is incorporated byerefice in or otherwise deemed by 1933
Act Regulations to be a part of or included in Registration Statement, any preliminary prospeotufie Prospectus, as the case may be
all references in this Agreement to amendmentsipplements to the Registration Statement, anyrmiediry prospectus or the Prospectus
shall be deemed to mean and include the filingngfdocument under the Securities Exchange Act 8#Xthe “1934 Act”) which is
incorporated by reference in or otherwise deemetid33 Act Regulations to be a part of or includethie Registration Statement, such
preliminary prospectus or the Prospectus, as tbe cey be.



SECTION 1. Representations and Warranties

(a) Representations and Warranties by the Compdrhe Company represents and warrants to each Writlaras of the date hereof,
the Applicable Time referred to in Section 1(a)fi@reof and as of the Closing Time referred todnt®n 2(c) hereof, and as of each Date of
Delivery (if any) referred to in Section 2(b) hefieand agrees with each Underwriter, as follows:

(i) Status as a WeKnown Seasoned IssuefA) At the time of filing the Original Registrath Statement, (B) at the time of filing
the Post-Effective Amendment No. 1 thereto, (Qhattime of the most recent amendment theretdhpurposes of complying with
Section 10(a)(3) of the 1933 Act (whether such atnent was by post-effective amendment, incorporagpdrt filed pursuant to
Section 13 or 15(d) of the 1934 Act or form of grestus), (D) at the time the Company or any peesxtimg on its behalf (within the
meaning, for this clause only, of Rule 163(c) & 1933 Act Regulations) made any offer relatinth®Securities in reliance on the
exemption of Rule 163 of the 1933 Act Regulationd €E) at the date hereof, the Company was andvieliknown seasoned issuer”
as defined in Rule 405 of the 1933 Act RegulatigRsile 405”), including not having been and notrgean “ineligible issuer” as
defined in Rule 405. The Registration Statemeahisautomatic shelf registration statement,” asraf in Rule 405, and the Securities,
since their registration on the Registration Sta&etnhave been and remain eligible for registratipithe Company on a Rule 405
“automatic shelf registration statement”. The Comphas not received from the Commission any ngiigsuant to Rule 401(g)(2) of
the 1933 Act Regulations objecting to the use efahtomatic shelf registration statement form.

At the time of filing the Original Registration $aent, at the earliest time thereafter that they@any or another offering
participant made bhona fideoffer (within the meaning of Rule 164(h)(2) of th@33 Act Regulations) of the Securities and atde
hereof, the Company was not and is not an “indkgisuer,” as defined in Rule 405.

(i) Registration Statement, Prospectus and Diseoat Time of SaleThe Original Registration Statement became éffecatpon
filing under Rule 462(e) of the 1933 Act RegulatidfRule 462(e)”), and any post-effective amendrmag¢heéreto, including Post-
Effective Amendment No. 1, have also become effeatipon filing under Rule 462(e). No stop ordempsusling the effectiveness of 1
Registration Statement has been issued under 82A& and no proceedings for that purpose hava besgituted or are pending or, to
the knowledge of the Company, are contemplatedh&yOommission, and any request on the part of drerfiission for additional
information has been complied with.

Any offer that is a written communication relatittgthe Securities made prior to the filing of theghal Registration Statement
by the Company or any person acting on its bemath{n the meaning, for this paragraph only, of Ru63(c) of the 1933 Act
Regulations) has been filed with the Commissioadcordance with the exemption provided by Rule dfgBe 1933 Act Regulations
(“Rule 163") and otherwise complied with the reguients of Rule 163, including without limitatioretlegending requirement, to
qualify such offer for the exemption from Sectide)sof the 1933 Act provided by Rule 163.

At the respective times the Original Registratidat&ment and each amendment thereto became effgictbiuding Post-Effective
Amendment No. 1, at each deemed effective date ie#tpect to the Underwriters pursuant to Rule 48Q8(of the 1933 Act
Regulations and at the Closing Time (and, if anyi@pSecurities are purchased, at the Date of Belly the Registration Statement
complied and will comply in all material respectthathe requirements of the 1933 Act and the 1988Regulations and did not and
will not contain an untrue statement of a matdeat or omit to state a material fact required éoskated therein or necessary to maki
statements therein not misleading.

Neither the Prospectus nor any amendments or suppks thereto, at the time the Prospectus or atcty amnendment or
supplement was issued and at the Closing Time {ady Option Securities are purchased, at thee@&aDelivery), included or will
include an untrue statement of a material factnoitted or will omit to state a material fact ne@ysin order to make the statements
therein, in the light of the circumstances undeicWithey were made, not misleading.
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Each preliminary prospectus (including the prospectr prospectuses filed as part of the OrigingjiReation Statement or any
amendment thereto) complied when so filed in allemal respects with the 1933 Act Regulations aachepreliminary prospectus and
the Prospectus delivered to the Underwriters ferinsonnection with this offering was identicatie electronically transmitted copies
thereof filed with the Commission pursuant to EDGARcept to the extent permitted by Regulation &l except for filing fees
information.

As of the Applicable Time, neither (x) the Issuar@ral Use Free Writing Prospectus(es) (as defietalv) issued at or prior to
the Applicable Time (as defined below), the Statptrospectus (as defined below), the Final Terme$fas defined below), all
considered together (collectively, the “Generaldisure Package”), nor (y) any individual Issuenited Use Free Writing Prospectus,
when considered together with the General Disclflackage, included any untrue statement of a rabfieet or omitted to state any
material fact necessary in order to make the seésrtherein, in the light of the circumstancesanwdhich they were made, not
misleading.

As of the time of the filing of the Final Term Shethe General Disclosure Package, when considegather with the Final Term
Sheet (as defined in Section 3(b)), will not ingwhy untrue statement of a material fact or onhibestate any material fact necessary
in order to make the statements therein, in thw ki the circumstances under which they were mademisleading.

As used in this subsection and elsewhere in thizémgent:

“Applicable Time” means 6:00 P.M. (Eastern time)®eptember 9, 2008 or such other time as agred¢lieb§ompany and the
Representatives.

“Issuer Free Writing Prospectus” means any “is$tesr writing prospectus,” as defined in Rule 433haf 1933 Act Regulations
(“Rule 433"), relating to the Securities that 6)required to be filed with the Commission by tt@r@any, including the Final Term
Sheet, (i) is a “road show that is a written conmigation” within the meaning of Rule 433(d)(8){hether or not required to be filed
with the Commission or (jii) is exempt from filifgursuant to Rule 433(d)(5)(i) because it contaidescription of the Securities or of
the offering that does not reflect the final terinsgach case in the form filed or required toibfwith the Commission or, if not
required to be filed, in the form retained in then@pany’s records pursuant to Rule 433(g).

“Issuer General Use Free Writing Prospectus” meawysissuer Free Writing Prospectus that is interidedeneral distribution to
prospective investors, as evidenced by its beiegifipd in Schedule D hereto.

“Issuer Limited Use Free Writing Prospectus” meanyg Issuer Free Writing Prospectus that is nosandr General Use Free
Writing Prospectus.

“Statutory Prospectus” as of any time means thepg®ctus relating to the Securities that is includetie Registration Statement
immediately prior to that time, including any docemhincorporated by reference therein and anymiediry or other prospectus deer
to be a part thereof.



Each Issuer Free Writing Prospectus, as of iteiskie and at all subsequent times through the lediow of the public offer and
sale of the Securities or until any earlier datd the issuer notified or notifies the Represewtatias described in Section 3(e), did not,
does not and will not include any information thanhflicted, conflicts or will conflict with the imrmation contained in the Registration
Statement or the Prospectus, including any documeatporated by reference therein and any prehlmyiror other prospectus deemed
to be a part thereof that has not been supersededdified.

The representations and warranties in this sulseshall not apply to statements in or omissioamfthe Registration Statement,
the Prospectus or any Issuer Free Writing Prospenfde in reliance upon and in conformity with tentinformation furnished to the
Company by any Underwriter through the Represermgstexpressly for use therein.

(iii) Incorporated DocumentsThe documents incorporated or deemed to be iocatpd by reference in the Registration State
and the Prospectus, at the time they were or Hereatk filed with the Commission, complied and w@mply in all material respects
with the requirements of the 1933 Act and the 1888Regulations or the 1934 Act and the rules agiilations of the Commission
thereunder (the “1934 Act Regulations”), as apjlieaand, when read together with the other infdionan the Prospectus, (a) at the
time the Original Registration Statement becamectife, (b) at the earlier of the time the Prospgetas first used and the Applicable
Time and (c) at the Closing Time (and if any Opti#ecurities are purchased, at the Date of Deliyelig)not and will not contain an
untrue statement of a material fact or omit toestatnaterial fact required to be stated thereitight of the circumstances under which
they were made, or necessary to make the statemhenésn not misleading.

(iv) Independent Registered Public Accounting FirfBrnst & Young LLP, who have certified certaindircial statements of the
Company and its subsidiaries, are an independgisteeed public accounting firm as required by 1883 Act.

(v) Financial StatementsThe financial statements, and the related nbie®to, included in the Registration Statement, the
General Disclosure Package and the Prospectugnpriasrly, in all material respects, the consakdhfinancial position of the Compe
and its consolidated subsidiaries as of the dattisated and the results of their operations aadcHanges in their consolidated cash
flows for the periods specified; said financialtstaents have been prepared in conformity with gdlyeaccepted accounting principles
applied on a consistent basis, except as desdritibe notes to such financial statements, anduipporting schedules included or
incorporated by reference in such Registrationegtant, the General Disclosure Package and the éutasppresent fairly the
information required to be stated therein.

(vi) No Material Adverse Change in Businessince the respective dates as of which informagaiven in the Registration
Statement, the General Disclosure Package or tiepBctus, except as otherwise stated therein, tiasraot been any material adverse
change, or any development known by the Compartgr(diligent inquiry) involving a prospective matdradverse change, in or
affecting the business, financial position, stoddbos’ equity or results of operations of the Compand its subsidiaries, taken as a
whole, otherwise than as set forth, incorporateddfigrence or contemplated in the Prospectus; acepe as set forth, incorporated by
reference or contemplated in the Prospectus nettiee€ompany nor any of its subsidiaries has edtieérte any transaction or agreem
(whether or not in the ordinary course of businesalerial to the Company and its subsidiaries tasea whole.
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(vii) Good Standing of the Companyrhe Company has been duly incorporated and idlyalxisting as a corporation in good
standing under the laws of the state of its incapon, with power and authority (corporate andeottio own its properties and conduct
its business as described in the Prospectus, andd®m duly qualified as a foreign corporationtif@ transaction of business and is in
good standing under the laws of each other jutigdidn which it owns or leases properties, or aggtd any business, so as to require
such qualification, other than where the failurééoso qualified or in good standing would not haveaterial adverse effect on the
Company and its subsidiaries taken as a whole.

(viii) Good Standing of Subsidiaries€ach of the Company’s subsidiaries that consstat “significant subsidiary” within the
meaning of Rule 1-02 of Regulation S-X of the Coissiun (the “Material Subsidiaries”) has been daborporated and is validly
existing as a corporation under the laws of itssfliction of incorporation, with power and authgiitorporate and other) to own its
properties and conduct its business as describa: iRrospectus, and has been duly qualified eseggh corporation for the transaction
of business and is in good standing under the tdveach jurisdiction in which it owns or leasesg@dies or conducts any business so
as to require such qualification, other than whbeefailure to be so qualified or in good standivimuld not have a material adverse
effect on the Company and its subsidiaries takemwabBole; and all the outstanding shares of capitalk of each Material Subsidiary of
the Company have been duly authorized and valgtlyad, are fully-paid and non-assessable, andpeixcthe case of foreign
subsidiaries, for directors’ qualifying shares) awned by the Company, directly or indirectly, fieaed clear of all liens, encumbrances,
security interests and claims.

(ix) Capitalization. The authorized, issued and outstanding capitakstf the Company is as set forth in the GeneistiDsure
Package and the Prospectus in the column entifletb&l” under the caption “Capitalization” (excdpt subsequent issuances, if any,
pursuant to this Agreement, pursuant to reservatiagreements or employee benefit plans referredttee General Disclosure Package
and the Prospectus or pursuant to the exercisensfectible securities or options referred to in @eneral Disclosure Package and the
Prospectus. The shares of issued and outstandaitglcstock of the Company have been duly authdremed validly issued and are fu
paid and non-assessable; none of the outstandargsbf capital stock of the Company was issuedbilation of the preemptive or
other similar rights of any securityholder of ther@pany.

(x) Authorization of AgreementThis Agreement has been duly authorized, executeddelivered by the Company.

(xi) Authorization and Description of Securitie$he Securities have been duly authorized foraissa and sale to the Underwri
pursuant to this Agreement and, when issued andedetl by the Company pursuant to this Agreemeairsg payment of the
consideration set forth herein, will be validlyussl, fully paid and non-assessable; the CommorkSimtforms in all material respects
to all statements relating thereto contained inGlkeeral Disclosure Package and the Prospectusughddescription conforms in all
material respects to the rights set forth in tletriments defining the same; no holder of the Séesiwill be subject to personal liabil
by reason of being such a holder; and the issuafite Securities is not subject to the preempaivether similar rights of any
securityholder of the Company.




(xii) Absence of Defaults and ConflicidNeither the Company nor any of its Material Sdlagies is, or with the giving of notice
lapse of time or both would be, in violation ofiordefault under, its Certificate of IncorporationBy-Laws or any indenture, mortgag
deed of trust, loan agreement or other agreemanstsument to which the Company or any of its MaleSubsidiaries is a party or by
which it or any of them or any of their respectpreperties is bound, except for violations and di$avhich individually or in the
aggregate are not material to the Company andilfisidiaries taken as a whole or to the holderb®ecurities; the issue and sale of
the Securities and the performance by the Compaal of its obligations hereunder and the consutioneof the transactions herein
contemplated will not conflict with or result inbaeach of any of the terms or provisions of, orstibute a default under, any indenture,
mortgage, deed of trust, loan agreement or othéenmahagreement or instrument to which the Compamgny of its Material
Subsidiaries is a party or by which the Compangroy of its Material Subsidiaries is bound or to evhany of the property or assets of
the Company or any of its Material Subsidiariestibject, except for conflicts, breaches or defahts, singly or in the aggregate,
would not reasonably be expected to have a matatiadrse effect on the Company and its subsiditalen as a whole, nor will any
such action result in any violation of the provismf (A) the Certificate of Incorporation or thg-Baws of the Company or (B) any
applicable law or statute or any order, rule outation of any court or governmental agency or bodying jurisdiction over the
Company, its Material Subsidiaries or any of tlespective properties, except, in the case of (Bye, for violations that, singly or in
the aggregate, would not reasonably be expecthdwe a material adverse effect on the Companytarsibsidiaries taken as a whole;
and no consent, approval, authorization, ordeistegion or qualification of or with any such cbor governmental agency or body is
required for the issue and sale of the Securitigh@consummation by the Company of the transastimntemplated by this
Agreement, except such consents, approvals, aa#tioms, registrations or qualifications as haverbebtained under the 1933 Act and
as may be required under state securities or Biyd_8ws in connection with the purchase and distidn of the Securities by the
Underwriter.

(xiii) Absence of Labor DisputeNo labor disputes exist with employees of the @any or of its Material Subsidiaries that could,
singly or in the aggregate, reasonably be expaotbdve a material adverse effect on the Compadytaisubsidiaries, taken as a
whole.

(xiv) Absence of Proceeding®©ther than as set forth, incorporated by refezeraccontemplated in the Prospectus, there are no
legal or governmental proceedings pending or, écktiowledge of the Company, threatened to whiclChrmpany or any of its Materi
Subsidiaries is or may be a party or to which amperty of the Company or any of its Material Sdizgiies is or may be the subject
which could, individually or in the aggregate, Basonably expected to have a material adverse efiegbe Company and its
subsidiaries taken as a whole and, to the besieo€bmpany’s knowledge, no such proceedings aeatitmed or contemplated by
governmental authorities or threatened by otherd;there are no contracts or other documents baeacter required to be filed as an
exhibit to the Registration Statement or requieti¢ described in the Registration Statement, el Disclosure Package and the
Prospectus which are not filed or described asiredu

(xv) Possession of Intellectual Properfgach of the Company and its Material Subsidiavi@as or possesses the right to use the
patents, patent licenses, trademarks, service naakle names, copyrights and know-how (includmagé secrets and other unpatented
and/or unpatentable proprietary or confidentiabinfation, systems or procedures) (collectively,“theellectual Property”) reasonably
necessary to carry on the business conducted lyasaconducted on the date hereof, except to temtethat the failure to own or
possess the right to use such Intellectual Propestyld not, singly or in the aggregate, reasonablgxpected to
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have a material adverse effect on the Companytarsibsidiaries, taken as a whole, and, exceptdersh or incorporated by referer

in the Registration Statement, the General DisctwBackage and the Prospectus, neither the Conmuairany Material Subsidiary has
received any notice of infringement of or confligth asserted rights of others with respect to lagllectual Property, except for
notices the content of which if accurate would sotgly or in the aggregate, reasonably be expdotbdve a material adverse effect on
the Company and its subsidiaries, taken as a whole.

(xvi) Absence of Further Requirementdo material filing with, or authorization, appedyconsent, license, order, registration,
qualification or decree of, any court or governnaéauthority or agency is necessary or requiredHferperformance by the Company of
its obligations hereunder, in connection with tiffering, issuance or sale of the Securities hereundthe consummation of the
transactions contemplated by this Agreement, exagglt as have been already obtained or as mayjbiee under the 1933 Act or the
1933 Act Regulations or state securities laws.

(xvii) Possession of Licenses and Permithie Company and each of its Material Subsididraee all licenses, franchises,
permits, authorizations, approvals and orders dffeam all governmental and regulatory officialsldsodies that are necessary to own
or lease and operate their properties and contaathusinesses as described in the Prospectuhainare material in relation to the
business of the Company and its subsidiaries takenwhole, except where the failure to possedsismses or authorizations would
not reasonably be expected to have a material seheffect on the Company and its subsidiaries takeamwhole.

(xviii) Investment Company ActThe Company is not an “investment company” oeatity “controlled” by an “investment
company”, as such terms are defined in the Invest@empany Act of 1940, as amended.

(xix) Environmental Laws Except as described or incorporated by referentee General Disclosure Package and the Prosp
each of the Company and its Material Subsidiagés compliance with any and all applicable foreifgueral, state and local laws and
regulations relating to the protection of humanlthear the environment or imposing liability or stlards of conduct concerning any
Hazardous Material (collectively, “Environmentalvisl’), except where such non-compliance with Envinental Laws would not,
singly or in the aggregate, reasonably be expdotédve a material adverse effect on the Compadytarsubsidiaries, taken as a
whole. The term “Hazardous Material” means (i) &imgzardous substance” as defined by the Comprele&sivironmental Response,
Compensation and Liability Act of 1980, as amendi&dany “hazardous waste” as defined by the ResmC€onservation and Recovery
Act, as amended, (iii) any petroleum or petroleundpct, (iv) any polychlorinated biphenyl, and @y pollutant or contaminant or
hazardous, dangerous, or toxic chemical, mateviadte or substance regulated under or within thening of any other Environmental
Law.

(xx) Accounting Controls and Disclosure ControExcept as described or incorporated by referéntee General Disclosure
Package and the Prospectus, the Company and e#stsobsidiaries maintain a system of internabaoting controls sufficient to
provide reasonable assurances that (1) transactrersxecuted in accordance with management’s gemespecific authorization;

(2) transactions are recorded as necessary to toemepiaration of financial statements in conformifth generally accepted accounting
principles and to maintain accountability for assé8) access to assets is permitted only in aecma with management’s general or
specific authorization; and (4) the recorded actatitity for assets is
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compared with the existing assets at reasonaldevals and appropriate action is taken with resfzeany differences. Except as
described or incorporated by reference in the Gamisclosure Package and Prospectus, since thefeahd Company’s most recent
audited fiscal year, there has been (I) no materglkness in the Company'’s internal control oveatricial reporting (whether or not
remediated) and (II) no change in the Company&riral control over financial reporting that has enialy affected, or is reasonably
likely to materially affect, the Company’s interrcntrol over financial reporting.

Except as described or incorporated by referentieeitceneral Disclosure Package and the Prospdiceu§ompany and its
consolidated subsidiaries employ disclosure costaod procedures that are designed to ensurenfbamniation required to be disclosed
by the Company in the reports that it files or sitbrander the 1934 Act is recorded, processed, sanmed and reported, within the
time periods specified in the Commission’s ruled Borms, and is accumulated and communicated t€tdmepany’s management,
including its principal executive officer or officeand principal financial officer or officers, agpropriate, to allow timely decisions
regarding disclosure.

(xxi) Compliance with the Sarban€xley Act. There is and has been no failure on the patieflompany or any of the
Company’s directors or officers, in their capagaties such, to comply in all material respects waith provision of the Sarbanes-Oxley
Act of 2002 and the rules and regulations promelgah connection therewith (the “Sarbanes-OxleyAdbcluding Section 402 relate
to loans and Sections 302 and 906 related to icatidns.

(xxii) Pending Proceedings and Examinatiofifie Registration Statement is not the subjeetpénding proceeding or
examination under Section 8(d) or 8(e) of the 1888 and the Company is not the subject of a pangimceeding under Section 8A of
the 1933 Act in connection with the offering of tBecurities.

(xxiii) Foreign Corrupt Practices ActExcept as described or incorporated by referemtiee General Disclosure Package and the
Prospectus, within the past three years, neitleeCtimpany nor, to the knowledge of the Company,damgctor, officer, agent,
employee, affiliate or other person acting on biebfathe Company or any of its subsidiaries hagta#tny action, directly or indirectly,
that would result in a material violation by sua@rgons of the Foreign Corrupt Practices Act of 1@87amended, and the rules and
regulations thereunder (the “FCPA”), including waith limitation, making use of the mails or any meaninstrumentality of interstate
commerce corruptly in the furtherance of an off@yment, promise to pay or authorization of thenpayt of any money, or other
property, gift, promise to give, or authorizatidrttee giving of anything of value to any “foreigffficial” (as such term is defined in the
FCPA) or any foreign political party or officialeheof or any candidate for foreign political office contravention of the FCPA, and
except as described or incorporated by referentieeiiGeneral Disclosure Package and the Prospélceu§€ompany and, to the
knowledge of the Company, its affiliates have candd their businesses in material compliance iighRCPA and have instituted and
maintain policies and procedures designed to enancewhich are reasonable expected to contineagare, continued compliance
therewith.

(xxiv) Money Laundering LawsThe operations of the Company are and have bastucted at all times in material compliance
with applicable financial recordkeeping and repartiequirements of the Currency and Foreign TraiwacReporting Act of 1970, as
amended, the money laundering statutes of alldigti®ns, the rules and regulations thereunderaanydrelated or similar rules,
regulations or guidelines, issued, administereeinforced by any governmental agency (collectiviglg,“Money Laundering Laws”)
and no material action, suit




or proceeding by or before any court or governmeagancy, authority or body or any arbitrator inkinfy the Company with respect to
the Money Laundering Laws is pending or, to thevidkedge of the Company, threatened.

(xxv) OFAC. Neither the Company nor, to the knowledge ofGleenpany, any director, officer, agent, employe#fljate or
person acting on behalf of the Company is curresilyject to any U.S. sanctions administered byOffiee of Foreign Assets Control
the U.S. Treasure Department (“OFAC”); and the Canypwill not directly or indirectly use the proceeaf the offering, or lend,
contribute or otherwise make available such prose¢edny subsidiary, joint venture partner or othenson or entity, for the purpose of
financing the activities of any person currentlpjeat to any U.S. sanctions administered by OFAC.

(xxvi) No Stabilization The Company has not taken, directly or indirecilyy action designed to or that could reasonably b
expected to cause or result in any stabilizatiomanipulation of the price of the Securities.

(b) Officer's Certificates Any certificate signed by any officer of the Compan any of its subsidiaries delivered to the Repreative:
or to counsel for the Underwriters shall be deemegpresentation and warranty by the Company tb Baclerwriter as to the matters
covered thereby.

SECTION 2. Sale and Delivery to Underwriters; Ghogi

(a) Initial Securities. On the basis of the representations and warsahé&eein contained and subject to the terms anditbmms herein
set forth, the Company agrees to sell to each Wwriter, severally and not jointly, and each Undetsvr severally and not jointly, agrees to
purchase from the Company, at the price per sl@r®gh in Schedule C, the number of Initial Sétoes set forth in Schedule A opposite the
name of such Underwriter, plus any additional nunafénitial Securities which such Underwriter mlagcome obligated to purchase purs
to the provisions of Section 10 hereof.

(b) Option Securities In addition, on the basis of the representatawarranties herein contained and subject ttetines and
conditions herein set forth, the Company herebwtgran option to the Underwriters, severally angjoiatly, to purchase up to an additional
3,000,000 shares of Common Stock at the pricelmresset forth in Schedule C, less an amount meegdtual to any dividends or
distributions declared by the Company and payablthe Initial Securities but not payable on thei@p®Becurities. The option hereby grar
will expire 30 days after the date hereof and magxercised in whole or in part from time to timyofor the purpose of covering over-
allotments which may be made in connection withdfiering and distribution of the Initial Securii@pon notice by the Representatives to
the Company setting forth the number of Option #&es as to which the several Underwriters are theercising the option and the time :
date of payment and delivery for such Option Séiesti Any such time and date of delivery (a “Daft®elivery”) shall be determined by the
Representatives, but shall not be later than siatebusiness days after the exercise of said opti@r in any event prior to the Closing Time,
as hereinafter defined. If the option is exerciaedo all or any portion of the Option Securitiesch of the Underwriters, acting severally and
not jointly, will purchase that proportion of thatél number of Option Securities then being puretlashich the number of Initial Securities
set forth in Schedule A opposite the name of suectiddwriter bears to the total number of Initial @&ges, subject in each case to such
adjustments as the Representatives in their disorehall make to eliminate any sales or purchasésctional shares.

(c) Payment Payment of the purchase price for, and delivégedificates for, the Initial Securities shall ede at the offices of Dan
Polk & Wardwell, 450 Lexington Avenue, New York, Me&/ork 10017, or at such other place as shall beexbupon by the Representatives
and the Company,

10



at 9:00 A.M. (Eastern time) on the third (fourththie pricing occurs after 4:30 P.M. (Eastern timp)any given day) business day after the
date hereof (unless postponed in accordance watprthvisions of Section 10), or such other timelat#r than ten business days after such
date as shall be agreed upon by the Representatidethe Company (such time and date of paymentialivery being herein calledClosing
Time").

In addition, in the event that any or all of thetiOp Securities are purchased by the Underwrifgagment of the purchase price for, and
delivery of certificates for, such Option Secust&hall be made at the above-mentioned officeat such other place as shall be agreed upon
by the Representatives and the Company, on eaehdd&telivery as specified in the notice from thepResentatives to the Company.

Payment shall be made to the Company by wire tearegfimmediately available funds to a bank accalgsignated by the Company,
against delivery to the Representatives for thpeaetive accounts of the Underwriters of certifisdier the Securities to be purchased by tt
It is understood that each Underwriter has autiedrithe Representatives, for its account, to aabeptery of, receipt for, and make payment
of the purchase price for, the Initial Securitiesl the Option Securities, if any, which it has &gréo purchase. The Representatives, each
individually and not as representatives of the Unadligers, may (but shall not be obligated to) malkgment of the purchase price for the
Initial Securities or the Option Securities, if aty be purchased by any Underwriter whose funds Inat been received by the Closing Time
or the relevant Date of Delivery, as the case neaybbt such payment shall not relieve such Undéswiiiom its obligations hereunder.

(d) Denominations; RegistrationCertificates for the Initial Securities and thptidn Securities, if any, shall be in such denortiams
and registered in such names as the Representataxesequest in writing at least one full busingag before the Closing Time or the
relevant Date of Delivery, as the case may be.CEngficates for the Initial Securities and the ©ptSecurities, if any, will be made available
for examination and packaging by the Representtivdhe City of New York not later than 10:00 A.{Eastern time) on the business day
prior to the Closing Time or the relevant Date @if2ery, as the case may be.

SECTION 3. Covenants of the Comparijhe Company covenants with each Underwriter Bevis:

(a) Compliance with Securities Regulations and ComunisRiequests; Payment of Filing Fedhe Company, subject to Section 3(b),
will comply with the requirements of Rule 430B anill notify the Representatives immediately, andifban the notice in writing, (i) when
any post-effective amendment to the Registrati@ateBtent or new registration statement relatingp¢oSecurities shall become effective, or
any supplement to the Prospectus or any amendepéuius shall have been filed, (ii) of the recefany comments from the Commission,
(iii) of any request by the Commission for any adment to the Registration Statement or the filihg aew registration statement or any
amendment or supplement to the Prospectus or anymknt incorporated by reference therein or otherwieemed to be a part thereof or for
additional information relating to the Registrati®tatement or the Prospectus, (iv) of the issuagadbe Commission of any stop order
suspending the effectiveness of the Registratiate8tent or such new registration statement or ypoatder preventing or suspending the use
of any preliminary prospectus, or of the suspensitthe qualification of the Securities for offegir sale in any jurisdiction, or of the
initiation or threatening of any proceedings foy af such purposes or of any examination pursuasection 8(e) of the 1933 Act concern
the Registration Statement and (v) if the Compamoines the subject of a proceeding under Sectioof 8¢ 1933 Act in connection with
the offering of the Securities. The Company wifeef the filings required under Rule 424(b), in thanner and within the time period
required by Rule 424(b) (without reliance on Rukd®)(8)), and will take
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such steps as it deems necessary to ascertain tiyommgther the form of prospectus transmittedfiiang under Rule 424(b) was received
filing by the Commission and, in the event thatés not, it will promptly file such prospectus. TBempany will make every reasonable
effort to prevent the issuance of any stop order drany stop order is issued, to obtain theritthereof at the earliest possible moment. The
Company shall pay the required Commission filingsfeelating to the Securities within the time regdiby Rule 456(b)(1)(i) of the 1933 Act
Regulations without regard to the proviso thereid atherwise in accordance with Rules 456(b) art{r3®f the 1933 Act Regulations
(including, if applicable, by updating the “Calctitan of Registration Fee” table in accordance VRtlle 456(b)(1)(ii) either in a postfective
amendment to the Registration Statement or ondliergpage of a prospectus filed pursuant to Ru)2.

(b) Filing of Amendments and Exchange Act Documengsp&hation of Final Term SheeThe Company will give the Representatives
notice of its intention to file or prepare any amerent to the Registration Statement or new redistratatement relating to the Securities or
any amendment, supplement or revision to eitherpaalyminary prospectus (including any prospectusuded in the Original Registration
Statement or amendment thereto at the time it beafactive) or to the Prospectus, whether purstaatite 1933 Act, the 1934 Act or
otherwise, and the Company will furnish the Repnésttves with copies of any such documents a redderamount of time prior to such
proposed filing or use, as the case may be, ardhatifile or use any such document to which ther@sentatives or counsel for the
Underwriters shall reasonably object. The Compas/diven the Representatives notice of any filimgsle pursuant to the 1934 Act or 1934
Act Regulations within 48 hours prior to the exémutof this Agreement; the Company will give thepResentatives notice of its intention to
make any such filing from the execution of this égment to the Closing Time and will furnish the Rspntatives with copies of any such
documents a reasonable amount of time prior to pughosed filing and will not file or use any swdcument to which the Representatives
or counsel for the Underwriters shall reasonabjgatb The Company will prepare a final term shéle (Final Term Sheet”), attached hereto
as Schedule B, reflecting the final pricing termishe Convertible Securities and the Securitie$prm and substance satisfactory to the
Representatives, and shall file such Final TermeSas an “issuer free writing prospectus” purstamule 433 prior to the close of business
two business days after the date hereof; providatithe Company shall furnish the Representativdsaopies of any such Final Term Sheet
a reasonable amount of time prior to such propfifed and will not use or file any such documeatthich the Representatives or counst
the Underwriters shall reasonably object.

(c) Delivery of Registration Statemenrt/pon request, the Company will deliver to the RRepntatives and counsel for the Underwriters,
without charge, conformed copies of the OriginajR&ation Statement and of each amendment théretimding exhibits filed therewith or
incorporated by reference therein and documentyracated or deemed to be incorporated by referrarein or otherwise deemed to be a
part thereof) and conformed copies of all consantscertificates of experts, and will also deliteethe Representatives, without charge, a
conformed copy of the Original Registration Statatrand of each amendment thereto (without exhifitsgach of the Underwriters. The
copies of the Original Registration Statement aacheamendment thereto furnished to the Underwnitét$e identical to the electronically
transmitted copies thereof filed with the Commisgiursuant to EDGAR, except to the extent permitigedRegulation S-T.

(d) Delivery of ProspectusesThe Company has delivered to each Underwriteéhawuit charge, as many copies of each preliminary
prospectus as such Underwriter reasonably requesmtddhe Company hereby consents to the use bfcapies for purposes permitted by
1933 Act. The Company will furnish to each Undetenr;i without charge, during the period when thespeatus is required to be delivered
under the 1933 Act, such number of copies of tlsirctus (as amended or supplemented) as suchviditdemay reasonably request. The
Prospectus and any amendments or supplementsafieneished to the Underwriters will be identicalthe electronically transmitted copies
thereof filed with the Commission pursuant to EDGARcept to the extent permitted by Regulation S-T.
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(e) Continued Compliance with Securities Lawihe Company will comply with the 1933 Act and ##33 Act Regulations and the
1934 Act and the 1934 Act Regulations so as to ji¢hm completion of the distribution of the Seties as contemplated in this Agreement
and in the Prospectus. If at any time when a prispés required by the 1933 Act to be deliveredannection with sales of the Securities,
any event shall occur or condition shall exist assalt of which it is necessary, in the opiniorcotinsel for the Underwriters or for the
Company, to amend the Registration Statement ondroesupplement the Prospectus in order that tbgpctus will not include any untrue
statements of a material fact or omit to state teria fact necessary in order to make the statésrtberein not misleading in the light of the
circumstances existing at the time it is delivetied purchaser, or if it shall be necessary, inoghieion of such counsel, at any such time to
amend the Registration Statement or to file a reyistration statement or amend or supplement thgpectus in order to comply with the
requirements of the 1933 Act or the 1933 Act Retiihg, the Company will promptly prepare and filthithe Commission, subject to
Section 3(b), such amendment, supplement or neistration statement as may be necessary to cauebt statement or omission or to
comply with such requirements, the Company will ils@easonable best efforts to have such amendonergw registration statement
declared effective as soon as practicable (ifritisan automatic shelf registration statement wapect to the Securities) and the Company
will furnish to the Underwriters such number of mpof such amendment, supplement or new registratatement as the Underwriters may
reasonably request. If at any time following issteanf an Issuer Free Writing Prospectus there oedwr occurs an event or development as
a result of which such Issuer Free Writing Progpecbnflicted or would conflict with the informaticontained in the Registration Statement
(or any other registration statement relating o $lecurities) or the Statutory Prospectus or aelminary prospectus or included or would
include an untrue statement of a material factnoitted or would omit to state a material fact nseeg in order to make the statements
therein, in the light of the circumstances prewgilat that subsequent time, not misleading, the g@my will promptly notify the
Representatives and will promptly amend or supptepat its own expense, such Issuer Free Writimgctus to eliminate or correct such
conflict, untrue statement or omission.

(f) Blue Sky QualificationsThe Company will use its reasonable best effartspoperation with the Underwriters, to qualifiet
Securities for offering and sale under the applealecurities laws of such states and other juiidis as the Representatives may designate
and to maintain such qualifications in effect fguegiod of not less than one year from the datedfeprovided, however, that the Company
shall not be obligated to file any general consersiervice of process or to qualify as a foreigrpooation or as a dealer in securities in any
jurisdiction in which it is not so qualified or subject itself to taxation in respect of doing biesis in any jurisdiction in which it is n
otherwise so subject. The Company will also supipéyUnderwriters with such information as is neagg$or the determination of the
legality of the Securities for investment under ldn@s of such jurisdictions as the Underwriters meguest.

(9) Rule 158 The Company will timely file such reports pursumthe 1934 Act as are necessary in order to rgakerally available
its securityholders as soon as practicable anmgsritatement for the purposes of, and to prowidied Underwriters the benefits
contemplated by, the last paragraph of Section)f(dhe 1933 Act.

(h) Use of ProceedsThe Company will use the net proceeds receiveitl fogm the sale of the Securities in the maniperc#ied in the
Prospectus under “Use of Proceeds.”
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(i) Listing. The Company will use its reasonable best eftoresffect the listing of the Securities on the Néark Stock Exchange.

(j) Restriction on Sale of SecuritieBuring a period of 90 days from the date of thesPectus, the Company will not, without the prior
written consent of the Representatives, with spegtiéxceptions, (i) directly or indirectly, offgrledge, sell, contract to sell, sell any option or
contract to purchase, purchase any option or cortinasell, grant any option, right or warrant torghase or otherwise transfer or dispose of
any share of Common Stock or any securities coitberinto or exercisable or exchangeable for Comi@tmtk or file any registration
statement under the 1933 Act with respect to arth@foregoing or (ii) enter into any swap or atlyes agreement or any transaction that
transfers, in whole or in part, directly or inditig¢ the economic consequence of ownership of the@on Stock, whether any such swap or
transaction described in clause (i) or (ii) abavéoibe settled by delivery of Common Stock or soitier securities, in cash or otherwise. The
foregoing sentence shall not apply to (i) the Siiesrto be sold hereunder, (ii) in connection wifie Convertible Securities Offering or
convertible note hedge transactions and warransaetions that the Company and affiliates of therBsentatives are entering into in
connection with the Convertible Securities Offeriid) any sale or transfer of shares of CommoocEt(restricted or otherwise), stock
options, stock units and performance shares putrsoamy existing employee benefits plans or doecbmpensation plans of the Company,
or (iv) any sale or transfer of shares of CommatiSupon the exercise of stock options outstandmthe date hereof under existing
employee benefit plans or director compensationgtf the Company.

(k) Reporting RequirementsThe Company, during the period when the Prosgésttequired to be delivered under the 1933 Adt, w
file all documents required to be filed with therfmission pursuant to the 1934 Act within the tinegigpds required by the 1934 Act and the
1934 Act Regulations.

(1) Issuer Free Writing Prospectusd$ie Company represents and agrees that, unléstihs the prior consent of the Representatives,
and each Underwriter represents and agrees tHagsuib obtains the prior consent of the Compart/the Representatives, it has not made
and will not make any offer relating to the Sedeastthat would constitute an “issuer free writinggpectus,” as defined in Rule 433, or that
would otherwise constitute a “free writing prospes;t as defined in Rule 405, required to be filathwhe Commission; provided, however,
that prior to the preparation of the Final Term &hin accordance with Section 3(b), each Underwistauthorized to use the information
with respect to the final terms of the Securities@mmunications conveying information relatedni® offering to investors. Any such free
writing prospectus consented to by the Represeetatir by the Company and the Representativebeasase may be, is hereinafter referred
to as a “Permitted Free Writing Prospectus.” ThenBany represents that it has treated or agreed thilttreat each Permitted Free Writing
Prospectus as an “issuer free writing prospecasdefined in Rule 433, and has complied and withjgly with the requirements of Rule 433
applicable to any Permitted Free Writing Prospedhauding timely filing with the Commission wherequired, legending and record
keeping.

SECTION 4. Payment of Expenses

(a) Expenses The Company will pay all expenses incident togagormance of its obligations under this Agreetireluding (i) the
preparation, printing and filing of the RegistratiStatement (including financial statements andtete) as originally filed and of each
amendment thereto, (ii) the preparation, printind delivery to the Underwriters of this Agreementy Agreement among Underwriters and
such other documents as may be required in commewith the offering, purchase, sale, issuanceetivery of the Securities, (iii) the
preparation, issuance and delivery of the certifisdor the Securities to the Underwriters, (ivg fhes and disbursements of the Company’s
counsel,

14



accountants and other advisors, (v) the qualificatif the Securities under securities laws in ataoce with the provisions of Section 3(f)
hereof, including filing fees and the reasonabésfend disbursements of counsel for the Undensriteconnection therewith and in
connection with the preparation of the Blue Skyv@yrand any supplement thereto, (vi) the printing delivery to the Underwriters of cop

of each preliminary prospectus, any Permitted Meiéing Prospectus and of the Prospectus and argndments or supplements thereto and
any costs associated with electronic delivery of @inthe foregoing by the Underwriters to investdus) the preparation, printing and
delivery to the Underwriters of copies of the Biiey Survey and any supplement thereto, (viii) gesfand expenses of any transfer agent or
registrar for the Securities, (ix) the costs anplezses of the Company relating to investor prefentaon any “road show” undertaken in
connection with the marketing of the Securities|uding without limitation, expenses associatechwlite production of road show slides and
graphics, fees and expenses of any consultantgedga connection with the road show presentativasel and lodging expenses of the
representatives and officers of the Company andsanl consultants, and the cost of aircraft andrdtlansportation chartered in connection
with the road show and (x) the fees and expensesried in connection with the listing of the Setias on the New York Stock Exchange.

(b) Termination of Agreementf this Agreement is terminated by the Repredérda in accordance with the provisions of SecBarr
Section 9(a)(i) hereof, the Company shall reimbtngeUnderwriters for all of their out-of-pocketp®nses, including the reasonable fees and
disbursements of counsel for the Underwriters.

SECTION 5. Conditions of Underwritér®bligations. The obligations of the several Underwriters hadar are subject to the accuracy
of the representations and warranties of the Compantained in Section 1 hereof or in certificadésny officer of the Company or any
subsidiary of the Company delivered pursuant ttioeisions hereof, to the performance by the Comp its covenants and other
obligations hereunder, and to the following furtbenditions:

(a) Effectiveness of Registration Statement; Filingafspectus; Payment of Filing Fe@he Registration Statement has become
effective and at Closing Time no stop order susjmgnthe effectiveness of the Registration Statersbatl have been issued under the 1933
Act or proceedings therefor initiated or threatebhgdhe Commission, and any request on the paheo€ommission for additional
information shall have been complied with to thes@nable satisfaction of counsel to the Undervgit@rprospectus containing the Rule
430B Information shall have been filed with the Qoission in the manner and within the time periaguieed by Rule 424(b) without
reliance on Rule 424(b)(8) (or a post-effective adment providing such information shall have bektdfand become effective in
accordance with the requirements of Rule 430B). Hihal Term Sheet and any other material requiodoktfiled by the Company pursuan
Rule 433(d) under the 1933 Act Regulations shaleHzeen timely filed. The Company shall have pa@required Commission filing fees
relating to the Securities within the time perieduired by Rule 456(1)(i) of the 1933 Act Regulaiavithout regard to the proviso therein
and otherwise in accordance with Rules 456(b) &Yqr} of the 1933 Act Regulations and, if applieldhall have updated the “Calculation
of Registration Fee” table in accordance with RLB&(b)(1)(ii) either in a post-effective amendmenthe Registration Statement or on the
cover page of a prospectus filed pursuant to R24ELR).

(b) Opinion of Counsel for Companyt Closing Time, the Representatives shall haoeived the favorable opinion, dated as of
Closing Time, of (i) Sidley Austin LLP, counsel ftre Company, in form and substance satisfactocptmsel for the Underwriters, together
with signed or reproduced copies of such letteefirh of the other Underwriters, to the effectfeeth in Exhibit A hereto and to such further
effect as counsel to the Underwriters may reasgna&gjuest and (ii) R. Read Hudson, Vice Presidesgpciate General Counsel and
Secretary of the Company, in form and substandsfaetiory to counsel for the Underwriters, togetivéh signed or reproduced copies of
such letter for
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each of the other Underwriters, to the effect sgthfin Exhibit B hereto and to such further effastcounsel to the Underwriters may
reasonably request. In giving such opinion sucmselmay rely, as to all matters governed by thes laf jurisdictions other than the law of
the State of New York, the federal law of the Udiftates and the General Corporation Law of thie SfaDelaware, upon the opinions of
counsel satisfactory to the Representatives. Soghsel may also state that, insofar as such opiniaives factual matters, they have relied,
to the extent they deem proper, upon certificatesdficers of the Company and its subsidiaries eedificates of public officials.

(c) Opinion of Counsel for UnderwritersAt Closing Time, the Representatives shall haoeived the favorable opinion, dated as of
Closing Time, of Davis Polk & Wardwell, counsel ttve Underwriters, together with signed or repraalicopies of such letter for each of
other Underwriters, in form and substance satisfgdb the Representatives. In giving such opirgooh counsel may rely, as to all matters
governed by the laws of jurisdictions other tham ltw of the State of New York, the federal lavitef United States and the General
Corporation Law of the State of Delaware, upondpmions of counsel satisfactory to the Represemsit Such counsel may also state that,
insofar as such opinion involves factual mattdrsythave relied, to the extent they deem propem wertificates of officers of the Company
and its subsidiaries and certificates of publidoidfs.

(d) Officers’ Certificate. At Closing Time, there shall not have been, stheedate hereof or since the respective datefwakich
information is given in the Prospectus or the GahBisclosure Package, any material adverse chartipe condition, financial or otherwise,
or in the earnings, business affairs or businessgacts of the Company and its subsidiaries coresidies one enterprise, whether or not
arising in the ordinary course of business, andbpresentatives shall have received a certifichtiee President or a Vice President of the
Company and of the chief financial or chief accoumbfficer of the Company, dated as of Closing &jro the effect that (i) there has been
no such material adverse change, (ii) the repraens and warranties in Section 1(a) hereof are and correct with the same force and
effect as though expressly made at and as of @dsme, (iii) the Company has complied with all e@gments and satisfied all conditions on
its part to be performed or satisfied at or prao€losing Time, and (iv) no stop order suspendirgéffectiveness of the Registration
Statement has been issued and no proceedingsafguutpose have been instituted or are pendint dineir knowledge, contemplated by the
Commission.

(e) Accountant’s Comfort LetterAt the time of the execution of this Agreemehg Representatives shall have received from Ernst &
Young LLP a letter dated such date, in form andstarire satisfactory to the Representatives, togefitte signed or reproduced copies of
such letter for each of the other Underwriters taiming statements and information of the typemadly included in accountants’ “comfort
letters” to underwriters with respect to the finahstatements and certain financial informationtained in the Registration Statement and
the Prospectus.

(f) Bring-down Comfort LetterAt Closing Time, the Representatives shall haeeived from Ernst & Young LLP a letter, dated s o
Closing Time, to the effect that they reaffirm gtatements made in the letter furnished pursuasiibsection (e) of this Section, except that
the specified date referred to shall be a datenmuwe than three business days prior to Closing Time

(9) Approval of Listing At Closing Time, the Securities shall have begpraved for listing on the New York Stock Exchangehject
only to official notice of issuance.

(h) Lock-up AgreementsAt the date of this Agreement (and in the caséaofies V. Lochner, as soon as practicable therdafteno
later than the Closing Time), the Representatited save received an agreement substantiallyaérfaim of Exhibit C hereto signed by the
persons listed on Schedule E hereto.
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(i) Maintenance of RatingAt Closing Time, the Convertible Securities shdirated at least Ba3 by Moody’s Investd8ervice Inc. ar
BB- (with negative outlook) by Standard & Poor'stiRgs Group, a division of McGraw-Hill, Inc., anldet Company shall have delivered to
the Representatives a letter dated the Closing ,Tirom each such rating agency, or other evideatisfactory to the Representatives,
confirming that the Securities have at least satings; and since the date of this Agreement, thleadl not have occurred a downgrading in
the rating assigned to the Convertible Securitiemny of the Company’s other debt securities by ‘@agionally recognized statistical
organization,” as that term is defined by the Cossiain for purposes of Rule 436(g)(2) under the 1833 below the levels described in this
Section 5(i).

() Conditions to Purchase of Option Securiti¢s the event that the Underwriters exercise thption provided in Section 2(b) hereof
to purchase all or any portion of the Option Sdsj the representations and warranties of thefaomcontained herein and the statements
in any certificates furnished by the Company or smlysidiary of the Company hereunder shall beangecorrect as of each Date of Delivery
and, at the relevant Date of Delivery, the Repridies shall have received:

(i) Officers Certificate. A certificate, dated such Date of Delivery, of tAresident or a Vice President of the Companyoéitioe
chief financial or chief accounting officer of t@®mpany confirming that the certificate deliverédree Closing Time pursuant to
Section 5(d) hereof remains true and correct asiclfi Date of Delivery.

(i) Opinion of Counsel for CompanyThe favorable opinion of Sidley Austin LLP, coehfor the Company, together with the
favorable opinion of R. Read Hudson, Vice Presidassociate General Counsel and Secretary of tmep@ay, each in form and
substance satisfactory to counsel for the Undegvgitdated such Date of Delivery, relating to thpti@ Securities to be purchased on
such Date of Delivery and otherwise to the samecefis the opinion required by Section 5(b) hereof.

(iii) Opinion of Counsel for UnderwritersThe favorable opinion of Davis Polk & Wardwelbunsel for the Underwriters, dated
such Date of Delivery, relating to the Option Sé@s to be purchased on such Date of Deliverya@hdrwise to the same effect as the
opinion required by Section 5(c) hereof.

(iv) Bring-down Comfort Letter A letter from Ernst & Young LLP, in form and silsce satisfactory to the Representatives and
dated such Date of Delivery, substantially in tame form and substance as the letter furnishdwet®epresentatives pursuant to
Section 5(f) hereof, except that the “specifiedetiat the letter furnished pursuant to this parprahall be a date not more than five
days prior to such Date of Delivery.

(k) Additional DocumentsAt Closing Time and at each Date of Delivery, meei for the Underwriters shall have been furnishih
such documents and opinions as they may reasoredpljre for the purpose of enabling them to passupe issuance and sale of the
Securities as herein contemplated, or in ordevidemce the accuracy of any of the representationgarranties, or the fulfillment of any of
the conditions, herein contained; and all procegsltaken by the Company in connection with theaese and sale of the Securities as herein
contemplated shall be reasonably satisfactoryrim fand substance to the Representatives and cdonsieé Underwriters.

() Termination of Agreementf any condition specified in this Section shadt have been fulfilled when and as required téulfédled,
this Agreement, or, in the case of any conditiotheopurchase of Option Securities, on a Date dif’By which is after the Closing Time, tl
obligations of
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the several Underwriters to purchase the relevanio® Securities, may be terminated by the Reptasigas by notice to the Company at any
time at or prior to Closing Time or such Date oflidery, as the case may be, and such terminatialt sb without liability of any party to ai
other party except as provided in Section 4 anégixthat Sections 1, 6, 7 and 8 shall survive aieh sermination and remain in full force
and effect.

SECTION 6. Indemnification

(&) Indemnification of UnderwritersThe Company agrees to indemnify and hold harndash Underwriter, its affiliates, as such term
is defined in Rule 501(b) of the 1933 Act Regulasigeach, an “Affiliate”), its selling agents aratk person, if any, who controls any
Underwriter within the meaning of Section 15 of 1833 Act or Section 20 of the 1934 Act as follows:

(i) against any and all loss, liability, claim, dage and expense whatsoever, as incurred, arisingf @any untrue statement or
alleged untrue statement of a material fact coethin the Registration Statement (or any amendthen¢to), including the Rule 430B
Information, or the omission or alleged omissioaréirom of a material fact required to be stateddim or necessary to make the
statements therein not misleading or arising o@nyf untrue statement or alleged untrue statenfentraterial fact contained in any
preliminary prospectus, any Issuer Free WritingsPeztus or the Prospectus (or any amendment otesnppt thereto), or the omission
or alleged omission therefrom of a material factassary in order to make the statements theretheitight of the circumstances under
which they were made, not misleading;

(i) against any and all loss, liability, claim,rdage and expense whatsoever, as incurred, to teetex{ the aggregate amount f
in settlement of any litigation, or any investigatior proceeding by any governmental agency or bogiymenced or threatened, or of
any claim whatsoever based upon any such untrtenstat or omission, or any such alleged untruestant or omission; provided that
(subject to Section 6(d) below) any such settlenseatfected with the written consent of the Compan

(iii) against any and all expense whatsoever, esried (including the fees and disbursements ofiseluichosen by the
Representatives), reasonably incurred in investigapreparing or defending against any litigationany investigation or proceeding
any governmental agency or body, commenced ortémed, or any claim whatsoever based upon anyguithe statement or
omission, or any such alleged untrue statemeninigssion, to the extent that any such expense ipaidtunder (i) or (ii) above;

provided, however, that this indemnity agreement shall not applgitg loss, liability, claim, damage or expense ®eRtent arising out of
any untrue statement or omission or alleged urdtaEement or omission made in reliance upon awdmfiormity with written information
furnished to the Company by any Underwriter throtlghRepresentatives expressly for use in the Ratiam Statement (or any amendment
thereto), including the Rule 430B Information ol gmeliminary prospectus, any Issuer Free WritingsPectus or the Prospectus (or any
amendment or supplement thereto).

(b) Indemnification of Company, Directors and OfficeEBsach Underwriter severally agrees to indemnifg hald harmless the
Company, its directors, each of its officers whgnsid the Registration Statement, and each peifsamy,iwho controls the Company within
the meaning of Section 15 of the 1933 Act or Sec#0 of the 1934 Act against any and all lossiilitgbclaim, damage and expense
described in the indemnity contained in subsed#rof this Section, as incurred, but only withpest to untrue statements or omissions, or
alleged untrue statements or omissions, made iRéggstration Statement (or any amendment theretdyding the Rule 430B Information
or any
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preliminary prospectus, any Issuer Free WritingsPeztus or the Prospectus (or any amendment otesnppt thereto) in reliance upon and
in conformity with written information furnished the Company by such Underwriter through the Regmiegives expressly for use therein.

(c) Actions against Parties; NotificationEach indemnified party shall give notice as prtynas reasonably practicable to each
indemnifying party of any action commenced agaitnist respect of which indemnity may be sought beder, but failure to so notify an
indemnifying party shall not relieve such indemimfy party from any liability hereunder to the extdns not materially prejudiced as a result
thereof and in any event shall not relieve it frany liability which it may have otherwise than ataunt of this indemnity agreement. In the
case of parties indemnified pursuant to Sectioh &fave, counsel to the indemnified parties shaldlected by the Representatives, and, in
the case of parties indemnified pursuant to Se@{bh above, counsel to the indemnified partiedl flzaselected by the Company. An
indemnifying party may participate at its own expein the defense of any such action; provided gvew that counsel to the indemnifying
party shall not (except with the consent of theeimdified party) also be counsel to the indemnifiady. In no event shall the indemnifying
parties be liable for fees and expenses of more dha counsel (in addition to any local counsgbpsate from their own counsel for all
indemnified parties in connection with any one@ttdr separate but similar or related actions énsime jurisdiction arising out of the same
general allegations or circumstances. No indemmgfygarty shall, without the prior written consehttte indemnified parties, settle or
compromise or consent to the entry of any judgmettit respect to any litigation, or any investigatior proceeding by any governmental
agency or body, commenced or threatened, or aity ghatsoever in respect of which indemnificatiagrcontribution could be sought under
this Section 6 or Section 7 hereof (whether orthetindemnified parties are actual or potentiatipathereto), unless such settlement,
compromise or consent (i) includes an unconditioekdase of each indemnified party from all liagitarising out of such litigation,
investigation, proceeding or claim and (ii) doesinolude a statement as to or an admission of,faulpability or a failure to act by or on
behalf of any indemnified party. Subject to Sectigd) hereof, no indemnified party shall, withol tprior written consent of the
indemnifying party, settle or compromise or congerthe entry of any judgment with respect to atigdtion, or any investigation or
proceeding by any governmental agency or body, cenved or threatened or any claim whatsoever iregtgg which such indemnification
or contribution would be sought hereunder.

(d) Settlement without Consent if Failure to Reimbur$eat any time an indemnified party shall havguested an indemnifying party
reimburse the indemnified party for fees and expsmd counsel, such indemnifying party agreesittstall be liable for any settlement of
nature contemplated by Section 6(a)(ii) effectethauit its written consent if (i) such settlemen¢igered into more than 45 days after receipt
by such indemnifying party of the aforesaid requé@gtsuch indemnifying party shall have receivestice of the terms of such settlement at
least 30 days prior to such settlement being edtiete and (iii) such indemnifying party shall rieive reimbursed such indemnified party in
accordance with such request prior to the datecl settlement.

SECTION 7. Contribution If the indemnification provided for in Sectiorhéreof is for any reason unavailable to or insigficto hold
harmless an indemnified party in respect of angdesliabilities, claims, damages or expensesregfdo therein, then each indemnifying
party shall contribute to the aggregate amountiohdosses, liabilities, claims, damages and exgemgurred by such indemnified party, as
incurred, (i) in such proportion as is appropriateeflect the relative benefits received by therany on the one hand and the Underwriters
on the other hand from the offering of the Secesifpursuant to this Agreement or (ii) if the alkima provided by clause (i) is not permitted
by applicable law, in such proportion as is appiaiprto reflect not only the relative benefits rede to in clause (i) above but also the rela
fault of the Company on the one hand and of theddmdters on the other hand in connection withgteements or omissions which resulted
in such losses, liabilities, claims, damages oeesps, as well as any other relevant equitablddsmagions.
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The relative benefits received by the Company emotte hand and the Underwriters on the other haodnnection with the offering of
the Securities pursuant to this Agreement shatldmmed to be in the same respective proportiotiseastal net proceeds from the offering
the Securities pursuant to this Agreement (befedudting expenses) received by the Company anbthleunderwriting discount received
by the Underwriters, in each case as set fortthercover of the Prospectus bear to the aggregéitd public offering price of the Securities
as set forth on the cover of the Prospectus.

The relative fault of the Company on the one hamdithe Underwriters on the other hand shall beraeted by reference to, among
other things, whether any such untrue or allegeduarstatement of a material fact or omission lmgald omission to state a material fact
relates to information supplied by the Companythe Underwriters and the parties’ relative int&miowledge, access to information and
opportunity to correct or prevent such statemermroission.

The Company and the Underwriters agree that it daot be just and equitable if contribution purduarthis Section 7 were
determined by pro rata allocation (even if the Unditers were treated as one entity for such pwupos by any other method of allocation
which does not take account of the equitable cenatibns referred to above in this Section 7. Tggregate amount of losses, liabilities,
claims, damages and expenses incurred by an inflethparty and referred to above in this Secti@hdll be deemed to include any legal or
other expenses reasonably incurred by such indexdrparty in investigating, preparing or defendagginst any litigation, or any
investigation or proceeding by any governmentahager body, commenced or threatened, or any dldigtsoever based upon any such
untrue or alleged untrue statement or omissiodleged omission.

Notwithstanding the provisions of this Section @,Wnderwriter shall be required to contribute ampoant in excess of the amount by
which the total price at which the Securities umdéten by it and distributed to the public werdevéd to the public exceeds the amount of
any damages which such Underwriter has otherwisa bequired to pay by reason of any such untr@dleged untrue statement or omission
or alleged omission.

No person guilty of fraudulent misrepresentatioittfim the meaning of Section 11(f) of the 1933 Agitpll be entitled to contribution
from any person who was not guilty of such fraudulaisrepresentation.

For purposes of this Section 7, each person, if ahp controls an Underwriter within the meaningSefction 15 of the 1933 Act or
Section 20 of the 1934 Act and each Underwriteffiates and selling agents shall have the samletsito contribution as such Underwriter,
and each director of the Company, each officehef@ompany who signed the Registration Statemadteach person, if any, who controls
the Company within the meaning of Section 15 of1B83 Act or Section 20 of the 1934 Act shall htheesame rights to contribution as the
Company. The Underwriters’ respective obligatiamsdntribute pursuant to this Section 7 are sevenatoportion to the number of Initial
Securities set forth opposite their respective raimé&chedule A hereto and not joint.

SECTION 8. Representations, Warranties and AgreemerSurvive All representations, warranties and agreementtageed in this
Agreement or in certificates of officers of the Qmany or any of its subsidiaries submitted purshanéto, shall remain operative and in full
force and effect regardless of (i) any investigatisade by or on behalf of any Underwriter or itfilidtes or selling agents, any person
controlling any Underwriter, its officers or direcs or any person controlling the Company, andd@ijvery of and payment for the Securit
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SECTION 9. Termination of Agreement

(a) Termination; General The Representatives may terminate this Agreenbgniptice to the Company, at any time at or pigor
Closing Time (i) if there has been, since the tofiexecution of this Agreement or since the respedaates as of which information is given
in the Prospectus (exclusive of any supplemenetbgor the General Disclosure Package, any masshaerse change in the condition,
financial or otherwise, or in the earnings, businaiairs or business prospects of the Companytastdibsidiaries considered as one
enterprise, whether or not arising in the ordinasyrse of business, or (i) if there has occurmegmaterial adverse change in the financial
markets in the United States or the internatiomarfcial markets, any outbreak of hostilities aradation thereof or other calamity or crisis or
any change or development involving a prospectiange in national or international political, fircéal or economic conditions, in each case
the effect of which is such as to make it, in tdgment of the Representatives, impracticable ahiisable to market the Securities or to
enforce contracts for the sale of the Securitieiiipif trading in any securities of the Compahgs been suspended or materially limited by
the Commission or the New York Stock Exchangef trading generally on the American Stock Exchaogthe New York Stock Exchange
or in the Nasdag National Market has been suspemdetterially limited, or minimum or maximum pricéor trading have been fixed, or
maximum ranges for prices have been required, yaraid exchanges or by such system or by orfftreocCommission, the Financial
Industry Regulatory Authority or any other govermta authority, or a material disruption has ocedrin commercial banking or securities
settlement, or (iv) a material disruption has ocediin commercial banking or securities settlenwertiearance services in the United States
or (v) if a banking moratorium has been declareeibyer Federal or New York authorities.

(b) Liabilities . If this Agreement is terminated pursuant to 8éxtion, such termination shall be without liakitif any party to any
other party except as provided in Section 4 hewraud, provided further that Sections 1, 6, 7 andal survive such termination and remain in
full force and effect.

SECTION 10. Default by One or More of the Underanst If one or more of the Underwriters shall failGbsing Time or a Date of
Delivery to purchase the Securities which it oiythee obligated to purchase under this Agreeméet‘@®efaulted Securities”), the
Representatives shall have the right, within 24radliereafter, to make arrangements for one or wioifiee non-defaulting Underwriters, or
any other underwriters, to purchase all, but nes Eaan all, of the Defaulted Securities in sucloamts as may be agreed upon and upon the
terms herein set forth; if, however, the Represesas shall not have completed such arrangemersnssuch 24-hour period, then:

(a) if the number of Defaulted Securities doesenateed 10% of the number of Securities to be pgethan such date, each of the
non-defaulting Underwriters shall be obligated,esally and not jointly, to purchase the full amothreof in the proportions that their
respective underwriting obligations hereunder bedhe underwriting obligations of all non-defan@iiUnderwriters, or

(b) if the number of Defaulted Securities excee@l bf the number of Securities to be purchasedioh date, this Agreement or,
with respect to any Date of Delivery which occuiterathe Closing Time, the obligation of the Undaters to purchase and of the
Company to sell the Option Securities to be puretiand sold on such Date of Delivery shall terngneithout liability on the part of
any non-defaulting Underwriter.

No action taken pursuant to this Section shalewgiany defaulting Underwriter from liability inggect of its default.
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In the event of any such default which does natltés a termination of this Agreement or, in threse of a Date of Delivery which is
after the Closing Time, which does not result ieranination of the obligation of the Underwriteospurchase and the Company to sell the
relevant Option Securities, as the case may beereihe Representatives or the Company shall trevaght to postpone Closing Time or the
relevant Date of Delivery, as the case may beafoeriod not exceeding seven days in order to tedii®g required changes in the Registration
Statement or Prospectus or in any other documerag@angements. As used herein, the term “Undegviiribhcludes any person substituted
an Underwriter under this Section 10.

SECTION 11. Tax DisclosureNotwithstanding any other provision of this Agment, immediately upon commencement of discus:
with respect to the transactions contemplated lyetble Company (and each employee, representatiother agent of the Company) may
disclose to any and all persons, without limitatidrany kind, the tax treatment and tax structdrthe transactions contemplated by this
Agreement and all materials of any kind (includaminions or other tax analyses) that are provideti¢ Company relating to such tax
treatment and tax structure. For purposes of tregfiing, the term “tax treatment” is the purporeedlaimed federal income tax treatment of
the transactions contemplated hereby, and the‘tesastructure” includes any fact that may be ral#vto understanding the purported or
claimed federal income tax treatment of the tratisas contemplated hereby.

SECTION 12. NoticesAll notices and other communications hereundatl & in writing and shall be deemed to have likédn given
if mailed or transmitted by any standard form dé¢emmunication. Notices to the Underwriters sbhalldirected to J.P. Morgan Securities at
277 Park Avenue, New York, New York 10172 (fax:Z2622-8358), attention of Equity Syndicate Des# amMerrill Lynch at 4 World
Financial Center, New York, New York 10080, attentof Equity Capital Markets with a copy to theeatton of Global Origination Counsel;
and notices to the Company shall be directeddab2210 West Oaklawn Drive, Springdale, Arkansa®225999, attention of Chief Financi
Officer.

SECTION 13. No Advisory or Fiduciary Relationshiphe Company acknowledges and agrees that (@uttthase and sale of the
Securities pursuant to this Agreement, includiregdetermination of the public offering price of tBecurities and any related discounts and
commissions, is an arm’s-length commercial transadietween the Company, on the one hand, ancetrera Underwriters, on the other
hand, (b) in connection with the offering contentgthhereby and the process leading to such traosaeach Underwriter is and has been
acting solely as a principal and is not the agefiidociary of the Company, or its stockholdersditors, employees or any other party, (c) no
Underwriter has assumed or will assume an advigofiguciary responsibility in favor of the Compamjth respect to the offering
contemplated hereby or the process leading thére¢spective of whether such Underwriter has astVigr is currently advising the Compse
on other matters) and no Underwriter has any otitigao the Company with respect to the offeringteonplated hereby except the
obligations expressly set forth in this Agreeméd} the Underwriters and their respective affilsateay be engaged in a broad range of
transactions that involve interests that differirthose of the Company, and (e) the Underwriteve Imat provided any legal, accounting,
regulatory or tax advice with respect to the offgrcontemplated hereby and the Company has codstdtewn legal, accounting, regulatory
and tax advisors to the extent it deemed appra@priat

SECTION 14, IntegrationThis Agreement supersedes all prior agreememtsiaderstandings (whether written or oral) betwiben
Company and the Underwriters, or any of them, wepect to the subject matter hereof.

22



SECTION 15, PartiesThis Agreement shall each inure to the beneféraf be binding upon the Underwriters and the Comjgad
their respective successors. Nothing expresseceatiomed in this Agreement is intended or shalkkdmestrued to give any person, firm or
corporation, other than the Underwriters and them@any and their respective successors and theodlomdrpersons and officers and direct
referred to in Sections 6 and 7 and their heirslagdl representatives, any legal or equitabletrigtmedy or claim under or in respect of this
Agreement or any provision herein contained. Thige®ment and all conditions and provisions heresfraended to be for the sole and
exclusive benefit of the Underwriters and the Conypand their respective successors, and said dlimgrpersons and officers and directors
and their heirs and legal representatives, anth®benefit of no other person, firm or corporatiio purchaser of Securities from any
Underwriter shall be deemed to be a successoraspremerely of such purchase.

SECTION 16. GOVERNING LAW THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUEIN ACCORDANCE
WITH THE LAWS OF THE STATE OF NEW YORK.

SECTION 17. TIME. TIME SHALL BE OF THE ESSENCE OF THIS AGREEMENTXEEPT AS OTHERWISE SET FORTH
HEREIN, SPECIFIED TIMES OF DAY REFER TO NEW YORKTY TIME.

SECTION 18. CounterpartsThis Agreement may be executed in any numbeoofiterparts, each of which shall be deemed to be an
original, but all such counterparts shall togettmrstitute one and the same Agreement.

SECTION 19, Effect of HeadingsThe Section headings herein are for convenienteand shall not affect the construction hereof.
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If the foregoing is in accordance with your undansting of our agreement, please sign and retuttmt@€ompany a counterpart hereof,
whereupon this instrument, along with all countetgawill become a binding agreement between theéddariters and the Company in
accordance with its terms.

Very truly yours,
TYSON FOODS, INC
By /s/ Dennis Leatherh

Title: Executive Vice President and Chief Financial
Officer
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CONFIRMED AND ACCEPTED,
as of the date first above writte

J.P. MORGAN SECURITIES INC

By /s/ Sudheer Tegulapal

Authorized Signator
MERRILL LYNCH & CO.
MERRILL LYNCH, PIERCE, FENNER & SMITH
INCORPORATED

By /s/ Brian Callac

Authorized Signator

For themselves and as Representatives of the other
Underwriters named in Schedule A hert
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SCHEDULE A

Number of
Initial

Name of Underwriter Securities

J.P. Morgan Securities In 8,489,001
Merrill Lynch, Pierce, Fenner & Smith Incorporal 8,489,001
Barclays Capital Inc 454,00(
Rabo Securities USA, In 454,00(
SunTrust Robinson Humphrey, Ir 454,00(
Citigroup Global Markets Inc 200,00(
Mizuho Securities USA Inc 200,00(
Scotia Capital (USA) Inc 200,00(
Wachovia Capital Markets, LL! 200,00t
BNP Paribas Securities Col 100,00(
Daiwa Securities America In 100,00(
Lazard Capital Markets LL! 100,00(
Credit Suisse Securities (USA) LL 80,00(
D.A. Davidson & Co 80,00(
Goldman, Sachs & Ci 80,00(
HSBC Securities (USA) Inc 80,00(
ING Financial Markets LLC 80,00(
Morgan Stanley & Co. Incorporatt 80,00(
U.S. Bancorp Investments, Ir 80,00(
Total 20,000,00
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SCHEDULE B

Final Term Sheet

Pricing Term Shee
dated as of September 9, 2(

Filed pursuant to Rule 43:
Registration File No. 33313243¢
Supplementing the Preliminary
Prospectus Supplemen

dated September 4, 2008 and tl
Prospectuses dated September 4, 2(

Tyson Foods, Inc.
Concurrent Offerings of

20,000,000 Shares of Class A Common Stock, par val$0.10 per share
(the “Common Stock Offering”)

and

$450,000,000 aggregate principal amount of
3.25% Convertible Senior Notes due 2013
(the “Convertible Senior Notes Offering”)

The information in this pricing term sheet relatedy to the Common Stock Offering and Convertilelei& Notes Offering and should be
read together with (i) the preliminary prospectupglement dated September 4, 2008 relating to tirar@on Stock Offering, including the
documents incorporated by reference therein, ifi§) preliminary prospectus supplement dated SepteMmI2008 relating to the Convertible
Senior Notes Offering, including the documentsiipaated by reference therein and (iii) the relatesise prospectus dated September 4,
2008, each filed pursuant to Rule 424(b) underSkeurities Act of 1933, as amended, RegistratiateStent No. 333-132434.

Issuer:

Ticker / Exchange for Common Stoc
S&P Rating:

Trade Date

Settlement Date

Title of Securities

Shares Offered and Sol

Public Offering Price

Underwriting Discounts and Commissiol
Proceeds, Before Expenses, to the Iss

Use of Proceeds:

Tyson Foods, Inc., a Delaware corporati

TSN/ The New York Stock Exchang“NYSE").

Corporate family rating downgraded“BB” with negative outlook
September 9, 200:

September 15, 200

Common Stock Offering

Class A common stock, par value $0.10 per shardeofssuer

20,000,000 (or 23,000,000 if the underwriters eisertheir ove-allotment option in full)
$12.75 per share / $255 million tot

$0.5418 per share / $10.836 million to

$12.2082 per share / $244.164 million to

The Issuer estimates that the net proceeds fro@dinemon Stock Offering, after deducting
underwriting discounts and commissions and befetienated offering expenses, will be
approximately $244.164 million (or approximatelyd$2789 million if the underwriters
exercise their over-allotment option in full). Thesuer intends to apply the net proceeds
from the Common Stock Offering, together with tlet proceeds from the Convertible
Senior Notes Offering described below, as follo@i)stowards the repayment of the Issuer’s
borrowings under its accounts receivable secutitimaand (ii) for other general corporate
purposes
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Commissions and Discounts:

Joint Bool-Running Manager:

Co-Managers:

Notes:

Aggregate Principal Amount Offered:

Public Offering Price

Underwriting Discounts and Commissiol
Proceeds, Before Expenses, to the Iss
Maturity:

Annual Interest Rate

Interest Payment Dates:

NYSE Closing Stock Price on Septembe
2008:

Reference Price:

Conversion Premiun
Initial Conversion Price
Initial Conversion Rate

Conversion Trigger Price

The underwriters have advised the Issuer that phheyose initially to offer the shares to the
public at the Public Offering Price, and to deakdrthat price less a concession not in ex
of $0.3250 per shar

J.P. Morgan Securities Inc. and Merrill Lynch, B&rFenner & Smith Incorporate

Barclays Capital Inc., Rabo Securities USA, InenBust Robinson Humphrey, Inc.,
Citigroup Global Markets Inc., Mizuho Securities AJ8ic., Scotia Capital (USA) Inc.,
Wachovia Capital Markets, LLC, BNP Paribas SeaesitCorp., Daiwa Securities America
Inc., Lazard Capital Markets LLC, Credit Suisse8ii@s (USA) LLC, D.A. Davidson &
Co., Goldman, Sachs & Co., HSBC Securities (USA),ING Financial Markets LLC,
Morgan Stanley & Co. Incorporated and U.S. Bandoygstments, Inc

Convertible Senior Notes Offering

3.25% Convertible Senior Notes due 2C

$450,000,000 aggregate principal amount of Notesli{ding the underwriters’ option to
purchase up to $67,500,000 of additional aggregateipal amount of Notes to cover over-
allotments, if any)

$1,000 per Note / $450 million tot:

$25.00 per Note / $11.25 million tot:

$975.00 per Note / $438.75 million tot

The notes will mature on October 15, 2013, sulifeetarlier repurchase or conversi
3.25% per annun

Interest will accrue from September 15, 2008, aildbe payable semiannually in arrears
April 15 and October 15 of each year, beginningdpnil 15, 2009, to the person in whose
name a Note is registered at the close of busimreggoril 1 or October 1, as the case may
be, immediately preceding the relevant interestrpayt date

$13.02 per share of the Issuer’s Class A commarksto

$12.75 per share of the Issuer’s Class A commarkstbe Public Offering Price per share
in the Common Stock Offerint

32.5% above the Reference Pri

Approximately $16.89 per share of Class A commoalsi

59.1935 shares of Class A common stock per $1,€80ipal amount of Note:
Approximately $21.96, which is 130% of the Init@bnversion Price
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Conversion Upon Satisfaction of Trading
Price Condition:

Use of Proceeds:

Total Gross Proceeds:

Commissions and Discounts:

Public offering price
Underwriting discoun
Proceeds, before expenses, to the Is

FINRA Regulations:

Joint Bool-Running Manager:

Co-Managers:

CUSIP Number

The following sentence replaces the last sentehtteesecond paragraph und@®eéscriptior
of notes—Conversion upon satisfaction of tradinggcondition” in the preliminary
prospectus supplement dated September 4, 200Bdd@anvertible Senior Notes Offering:
If the Issuer does not so instruct the bid soliiitaagent to obtain bids when required, the
trading price per $1,000 principal amount of theiddawill be deemed to be less than 98¢
the product of the last reported sale price ofi$seer’s Class A common stock and the
applicable conversion rate on each day the Issiisrtb do so

The Issuer estimates that the proceeds from theeCtile Senior Notes Offering will be
approximately $438.750 million (or approximately0#3%63 million if the underwriters
exercise their option to purchase additional Naidsll), after deducting fees and before
estimated offering expenses. The Issuer expectsddi) a portion of the net proceeds for
the cost of the convertible note hedge transactimais(ii) any remaining proceeds, together
with the net proceeds from the Common Stock Oftgriowards the repayment of the
Issuer’s borrowings under its accounts receivadteigtization and for other general
corporate purpose

The Issuer expects to raise approximately $705aniih aggregate gross proceeds from the
Common Stock Offering and Convertible Senior N@éring.

The underwriters have advised the Issuer that phegyose initially to offer the Notes at a
price of 100% of the principal amount of Notes,spiccrued interest from the original issue
date of the Notes, if any, and to dealers at a&epess a concession not in excess of 1.50% of
the principal amount of the Notes, plus accrueerégt from the original issue date of the
Notes, if any. The following table shows the Pul@difering Price, underwriting discou

and proceeds before expenses (which expensesahading the underwriting discount, are
estimated to be $1,243,000 and are payable bysghet) to the Issuer. The information
assumes either no exercise or full exercise byitderwriters of their oveatlotment option
The underwriters have agreed to reimburse cerfaimeolssue’ s offering expense:

Per Note ~ Without Option With Option

$1,00C $450,000,00 $517,500,00
$ 25 $ 11,250,000 $ 12,937,50
$ 97t $438,750,00 $504,562,50

Morgan Stanley & Co. Incorporated has agreed t@ascfualified independent underwriter
for the offering.

J.P. Morgan Securities Inc. and Merrill Lynch, B&rFenner & Smith Incorporate

Barclays Capital Inc., Rabo Securities USA, Inein®ust Robinson Humphrey, Inc.,
Citigroup Global Markets Inc., Mizuho Securities AJ8ic., Scotia Capital (USA) Inc.,
Wachovia Capital Markets, LLC, BNP Paribas SecesitCorp., Daiwa Securities America
Inc., Lazard Capital Markets LLC, Credit Suisse8ii@s (USA) LLC, D.A. Davidson &
Co., Goldman, Sachs & Co., HSBC Securities (USA),IING Financial Markets LLC,
Morgan Stanley & Co. Incorporated and U.S. Bandoygstments, Inc

902494 APt
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Convertible Note Hedge and Warrant
Transactions:

Fundamental Change:

Adjustment to Shares Delivered upon
Conversion upon a Make-Whole
Fundamental Change:

The convertible note hedge transactions covergstbp customary anti-dilution
adjustments, approximately 26.637 million sharetheflssuess Class A common stock. T
warrants issued to affiliates of the underwritefrthe Notes cover, subject to customary anti-
dilution adjustments, approximately 26.637 millgmares of the Issuer’'s Class A common
stock. The cost of the convertible note hedge #&etsns, after being partially offset by the
proceeds from the sale of the warrants, was $4&8IliBn. If the underwriters exercise

their over-allotment option to purchase additiddates, the Issuer will use a portion of the
net proceeds from the sale of the additional Ntiéscrease the size of the convertible note
hedge transactions and the Issuer will sell additievarrants

The following sentence replaces the third full gaaph under “Description of notes—
Fundamental change permits holders to require psrichase notes” in the preliminary
prospectus supplement dated September 4, 200Bdd@anvertible Senior Notes Offering:
A fundamental change as a result of clause (Fetiefinition thereof will not be deemed
have occurred if 100% of the consideration receiwetb be received by the Issuelass /
common stockholders, excluding cash payments &mtifrnal shares, in connection with the
transaction or transactions constituting the funetatal change consists of common stock
traded on a national securities exchange or whidtberso traded or quoted when issued or
exchanged in connection with a fundamental chatigsé securities being referred to as
“publicly traded securities”) and as a result aé tihansaction or transactions the Notes
become convertible into such publicly traded sdims;i excluding cash payments for
fractional shares (subject to the provisions sehfander “Description of notes€enversiol
rights—Payment upon conversion” in the preliminprgspectus supplement dated
September 4, 2008 for the Convertible Senior NGtering).

The following replaces clause (5) of the definitmfiffundamental change” set forth in
“Description of notes—Fundamental change permitddrs to require us to purchase notes”
in the preliminary prospectus supplement datede®elper 4, 2008 for the Convertible
Senior Notes Offering: “the Issuer’s Class A comrstotk (or other common stock into
which the Notes are then convertible) ceases tstaal or quoted on a national securities
exchange in the United States, except as a refsalin@rger to which the Issuer is party or a
tender offer or exchange offer for the Issaétlass A common stock or other common s
into which the notes are then converti”

If a “make-whole fundamental change” occurs andldér elects to convert its Notes in
connection with such make-whole fundamental chatigelssuer will, under certain
circumstances, increase the conversion rate foNties so surrendered for conversion by a
number of additional shares of Class A common sftiek “additional shares”), as described
in “Description of notes—Adjustment to shares deded upon conversion upon a make-
whole fundamental change” in the preliminary pratps supplement dated September 4,
2008 for the Convertible Senior Notes Offering. Aake-whole fundamental change&an:

a “fundamental change” (as defined in “Descriptidmotes—Fundamental change permits
holders to require us to purchase notes” in thérpirgary prospectus supplement dated
September 4, 2008 for the Convertible Senior NGt#ering but as modified by the
provisions opposite the caption “Fundamental Chamafgeve) determined after giving eff

to any exceptions or exclusions to si
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Effective Date
September 15, 20(
October 15, 200
October 15, 201
October 15, 201
October 15, 201
October 15, 201

definition, but without regard to the proviso iretthird clause of the definition thereof. The
foregoing definition replaces the definition of “keawhole fundamental change” set forth in
“Description of notes—Adjustment to shares delideupon a make-whole fundamental
change” in the preliminary prospectus supplemetedi&eptember 4, 2008 for the
Convertible Senior Notes Offering. In addition, tleéerence to the “second clause” of the
definition of fundamental change in the secondexgrg under the caption “Description of
notes—Adjustment to shares delivered upon a makdesfindamental change” in the
preliminary prospectus supplement dated Septemi008 for the Convertible Senior Notes
Offering is hereby replaced with a reference tarttlclause” of the definition of fundamental
change.

The following table sets forth the amount if anywlyich the conversion rate per $1,000
principal amount of Notes will increase for eaabcktprice and effective date set forth bels

Stock Price

$ 12.7¢

19.237¢
19.237¢
19.237¢
19.237t¢
19.237¢
19.237¢

$ 1500 $ 17.5C $ 20.0C $ 25.0C $ 30.0C $ 40.0C $ 50.0C $ 75.0C $100.0(
13.851( 10.153¢ 7.811( 5.179¢ 3.831¢ 2.541. 1.960¢ 1.284: 0.967¢
13.413 9.792¢ 7.076¢ 4.474¢ 3.222( 2.104¢ 1.620¢ 1.064¢ 0.802¢
12.810° 8.620¢ 6.131f 3.615¢ 2.506¢ 1.6177 1.251( 0.827: 0.624:
11.894. 7.369¢ 4.838¢ 2535¢ 1.670¢ 1.0837 0.846¢ 0.561¢ 0.421¢
10.159( 5.264t 2877+ 1.201. 0.787¢ 0.553¢ 0.443% 0.298: 0.225:
7.473: 0.000C 0.000C 0.000C 0.000C 0.000C 0.000C 0.000C 0.000(

The exact stock prices and effective dates maypaatet forth in the table above, in which case:

. If the stock price is between two stock priceshia table or the effective date is between two &ffeaates in the table, the num
of additional shares will be determined by a straige interpolation between the number of addiibshares set forth for the
higher and lower stock prices and the earlier atef leffective dates, based on a-day year

. If the stock price is greater than $100.00 pereiisubject to adjustment), no additional sharekheiladded to the conversion re

. If the stock price is less than $12.75 per sharbjést to adjustment), no additional shares wilkbdded to the conversion ra

Notwithstanding the foregoing, in no event will th@nversion rate exceed 78.4313 per $1,000 prihaipaunt of Notes, subject
adjustments in the same manner as the applicableecsion rate as set forth under “Description dkse—-Conversion rate adjustmenis’'the
preliminary prospectus supplement dated Septemi2008 for the Convertible Senior Notes Offering.

The Issuer has filed a registration statement (inclding prospectuses each dated as of September 408@nd preliminary prospectus
supplements dated September 4, 2008) with the Sedtigs and Exchange Commission, or SEC, for the offimgs to which this
communication relates. Before you invest, you shadiread the relevant preliminary prospectus supplemet, the accompanying
prospectus and the other documents the Issuer haigeld with the SEC for more complete information abait the Issuer and the offering
You may get these documents for free by visiting EGAR on the SEC web site at www.sec.gov. Alternatilig copies may be obtained
by calling J.P. Morgan Securities Inc. toll-free at866-430-0686 or Merrill Lynch, Pierce, Fenner & Srith Incorporated toll-free at 866-

500-5408.

This communication should be read in conjunctiothwhe preliminary prospectus supplements dateteSdger 4, 2008 and the
accompanying prospectuses. The information indbiemunication supersedes the information in theveeit preliminary prospectus
supplement and the accompanying prospectuses &xtlet inconsistent with the information in suekliminary prospectus supplement and

the accompanying prospectus.

ANY DISCLAIMERS OR OTHER NOTICES THAT MAY APPEAR BEOW ARE NOT APPLICABLE TO THIS COMMUNICATION
AND SHOULD BE DISREGARDED. SUCH DISCLAIMERS OR OTHENOTICES WERE AUTOMATICALLY GENERATED AS A
RESULT OF THIS COMMUNICATION BEING SENT VIA BLOOMBRG OR ANOTHER EMAIL SYSTEM.
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SCHEDULE C
TYSON FOODS, INC.
20,000,000 Shares of Class A Common Stock
(Par Value $0.10 Per Share)
1. The initial public offering price per share fbe Securities, determined as provided in saidi@e; shall be $12.75.

2. The purchase price per share for the Secutdies paid by the several Underwriters shall be 3182, being an amount equal to the
initial public offering price per share set forthoxe less $0.5418 per share; provided that thehpsecprice per share for any Option Secu
purchased upon the exercise of the over-allotmptid described in Section 2(b) shall be reducedbgmount per share equal to any
dividends or distributions declared by the Compang payable on the Initial Securities but not péyaln the Option Securities.
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SCHEDULE D
GENERAL USE FREE WRITING PROSPECTUS

1. Free Writing Prospectus dated September 4, Z
2.  Final Term Sheet, a copy of which is attached ineSicile B.
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Don Tyson

John Tysor

Richard L. Bonc
Lloyd V. Hackley
Jim Kever

Kevin M. McNamare
Jo Ann R. Smitt
Barbara A. Tysol
Albert C. Zapant:
James V. Lochne
Dennis Leatherb
Craig J. Har
Bernard Leonarn
Donnie King
Donnie Smitr

David Van Bebbe
Richard A. Greubel, J

Tyson Limited Partnershi

SCHEDULE E

List of persons and entities subject to lock-up
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Exhibit 4.2

TYSON FOODS, INC.
as Issuer
AND

THE BANK OF NEW YORK MELLON TRUST COMPANY, NATIONALASSOCIATION
(as successor to JPMorgan Chase Bank, N.A. (fopfiét Chase Manhattan Bank, N.A.))

as Trustee

Supplemental Indenture
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SUPPLEMENTAL INDENTURE, dated as of September )& between Tyson Foods, Inc., a Delaware conporéthe “Company
"), and The Bank of New York Mellon Trust Compaiational Association (as successor to JPMorgan €Bask, N.A. (formerly The
Chase Manhattan Bank, N.A.)), as trustee (tfeustee”) under the indenture dated as of June 1, 1995, ketthe® Company and the Trus
(as amended or supplemented from time to timedor@ance with the terms thereof, th®figinal Indenture ”).

RECITALS OF THE COMPANY

WHEREAS, the Company executed and delivered thgiii Indenture to the Trustee to provide, amomgiothings, for the future
issuance of the Company’s unsecured Securities firomto time in one or more series as might berdened by the Company under the
Original Indenture, in an unlimited aggregate ppatamount which may be authenticated and deloveeprovided in the Original Indentt

WHEREAS, Section 9.1 of the Original Indenture pdes for various matters with respect to any sasfedecurities issued under the
Original Indenture to be established in an indemgupplemental to the Original Indenture;

WHEREAS, Section 9.1(5) of the Original Indenturepdes for the Company and the Trustee to enterdn indenture supplementa
the Original Indenture to establish the form omdsror terms of Securities of any series or of thgons appertaining to such series as
permitted by Section 2.3 of the Original Indenture;

WHEREAS, the Board of Directors has duly adoptesbigtions authorizing the Company to execute atigdatethis Supplemental
Indenture;

WHEREAS, pursuant to the terms of the Original Imdee, the Company desires to provide for the distabent of a new series of its
Securities to be known as its “3.25% Convertiblai®&eNotes due 2013” (theNotes”), the form and substance of such Notes and timeste
provisions and conditions thereof to be set foglpavided in the Original Indenture and this Sepméntal Indenture;

WHEREAS, the Form of Note, the certificate of auttheation to be borne by each Note, the Form ofi¢éodf Conversion, the Form of
Fundamental Change Purchase Notice and the FoAssignment and Transfer to be borne by the Notesaabe substantially in the forms
hereinafter provided for; and

WHEREAS, the Company has requested that the Tresteeute and deliver this Supplemental Indenturd,al requirements necess

to make (i) this Supplemental Indenture a validrimeent in accordance with its terms, and (ii) Netes, when executed by the Company and

authenticated and delivered by the Trustee, thd wbligations of the Company, have been perfornaed,the execution and delivery of this
Supplemental Indenture has been duly authorizedl nespects



NOW, THEREFORE, THIS SUPPLEMENTAL INDENTURE WITNE&SH, for and in consideration of the premises dred t
purchases of the Notes by the Holders theredd, rtutually agreed, for the benefit of the Compamy the equal and proportionate benefit of
all Holders of the Notes, as follows:

ARTICLE 1
D EFINITIONS AND O THER P ROVISIONS OFG ENERAL A PPLICATION

SECTION 1.01 Scope of Supplemental Indenturlee changes, modifications and supplements to tiggn@l Indenture effected by tt
Supplemental Indenture shall be applicable only\wéspect to, and shall only govern the termshef Notes, which may be issued from time
to time, and shall not apply to any other Secugitiat may be issued under the Original Indentaotess a supplemental indenture with
respect to such other Securities specifically ipooaites such changes, modifications and supplemEmsprovisions of this Supplemental
Indenture shall supersede any corresponding pamssih the Original Indenture.

SECTION 1.02 Definitions.For all purposes of the Indenture, except as ofiserexpressly provided or unless the context otiserw
requires:

(i) the terms defined in this Article 1 shall hahe meanings assigned to them in this Article actlde the plural as well as the
singular;

(i) all words, terms and phrases defined in thggi@al Indenture (but not otherwise defined heresingll have the same meaning
herein as in the Original Indenture;

(iii) all other terms used herein that are defimethe Trust Indenture Act, either directly or keference therein, shall have the
meanings assigned to them therein;

(iv) all accounting terms not otherwise defineddieishall have the meanings assigned to them iordance with generally
accepted accounting principles, and, except aswibe herein expressly provided, the term “gengradicepted accounting principles”
with respect to any computation required or pesditiereunder shall mean such accounting princgdese generally accepted at the
date of this instrument; and

(v) the words “herein,” “hereof” and “hereunder’danother words of similar import refer to this Supplental Indenture as a whole
and not to any particular Article, Section or othebdivision.

“ Additional Interest ” has the meaning specified in Section 5.02.

“ Additional Notes” has the meaning specified in Section 2.01.

“ Additional Shares” has the meaning specified in Section 4.06(a).
“ Agent Members” has the meaning specified in Section 2.02.

“ Bid Solicitation Agent” means an independent nationally recognized séesidealer selected by the Company to solicit eizbid
guotations for the Notes, which shall in no eventb Affiliate of the Company.
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“ Board of Directors ” means the board of directors of the Company asramittee of such board duly authorized to acitfor
hereunder.

“ Business Day means, with respect to any Note, any day othan th Saturday, a Sunday or any other day on whinoksor trust
companies in The City of New York are authorizedemuired by law to be closed.

“ Clause A Distribution ” has the meaning specified in Section 4.04(c).
“ Clause B Distribution " has the meaning specified in Section 4.04(c).
“ Clause C Distribution ” has the meaning specified in Section 4.04(c).
“ close of busines& means 5:00 p.m. (New York City time).

“ Common Stock” means the shares of Class A common stock, paew0.10 per share, of the Company as they exigteodate of
this Supplemental Indenture, subject to Sectioii.4.0

“ Conversion Agent” means the Trustee or such other office or agelesygnated by the Company where Notes may be pesséar
conversion. The Conversion Agent shall initiallythe Trustee.

“ Conversion Date” has the meaning specified in Section 4.02(b).
“ Conversion Notice” has the meaning specified in Section 4.02(b).
“ Conversion Price” means, in respect of each Note, as of any dat@0®,divided bythe Conversion Rate as of such date.

“ Conversion Rate” means, initially, 59.1935 shares of Common Stpek$1,000 principal amount of Notes, subject fjostchent as
set forth herein.

“ Custodian” means the Trustee, as custodian with respettetdbtes (so long as the Notes constitute Glob#&&por any successor
entity.

“ Daily Conversion Value” means, for each of the 25 consecutive Tradingsihying the Observation Period, one twenty-fifth
(1/25th) of the product of (i) the applicable Corsien Rate and (ii) the Daily VWAP of Common Stamk such Trading Day.

“ Daily Settlement Amount” has the meaning specified in Section 4.03(b).

“ Daily VWAP " means, for each of the 25 consecutive Tradingslhying the Observation Period, the per sharemelweighted
average price as displayed under the heading “BimosghVWAP” on Bloomberg page “TSN.N <equity> AQRIt (its equivalent successor if
such page is not available) in respect of the priom the scheduled open of trading until the deiked close of trading of the primary
trading session on such Trading Day (or if suclurm@weighted average price is unavailable, the mariketesof one share of Common St
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on such Trading Day determined, using a volume-iteij average method, by a nationally recognizedpgaddent investment banking firm
retained for such purpose by the Company). TheyDAIVAP will be determined without regard to aftenus trading or any other trading
outside of the regular trading session trading $our

“ Depositary” means The Depository Trust Company until a susmeBepositary shall have become such pursuahetaplicable
provisions of the Indenture, and thereaft®€epositary ” shall mean such successor Depositary.

“ Effective Date” has the meaning specified in Section 4.06(b).

“ Ex-Dividend Date” means, in respect of any dividend or distributithre first date upon which a sale of the CommariStioes not
automatically transfer the right to receive suckid#ind or distribution from the seller of the Conmrtock to its buyer.

“ Fundamental Change” will be deemed to have occurred at the time afteMotes are originally issued if any of the follogroccurs

(1) a “person” or “group” within the meaning of $iea 13(d) of the Exchange Act, other than the Camyp its Subsidiaries, its and
their employee benefit plans and Permitted Hold®as,become the direct or indirect “beneficial owhas defined in Rule 13d-3 under the
Exchange Act, of the Company’s common equity regrésg more than 50% of the voting power of the @any’s common equity;

(2) any Permitted Holder has, or any Permitted Eiiddchave, become the direct or indirect benefmialers of the Company’s common
equity representing more than 80%, in the aggregéthe voting power of the Company’s common equit

(3) consummation of any share exchange, consadidati merger of the Company or any other transaaicseries of transactions
pursuant to which the Common Stock will be conwitgo cash, securities or other property or arg,daase or other transfer in one
transaction or a series of transactions of allutistantially all of the consolidated assets of@leepany and its Subsidiaries, taken as a whole
to any Person other than one of the Company’s 8ialvis;provided, however, that a transaction where the holders of all eass the
Company’s common equity immediately prior to suems$action that is a share exchange, consolidatiomerger own, directly or indirectly,
more than 50% of all classes of common equity efabintinuing or surviving corporation or transfeoed¢he parent thereof immediately after
such event shall not be a Fundamental Change;

(4) the Company'’s stockholders approve any plasraposal for the liquidation or dissolution of tGempany; or

(5) the Company’s Common Stock (or other commoaoksiieto which the Notes are then convertible) cedsée listed or quoted on a
national securities exchange in the United Stabesgpt as a result of a merger to which the Compmayparty or a tender offer or exchange
offer for the Common Stock or other common stod& imhich the Notes are then convertible.
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Notwithstanding the foregoing, a Fundamental Chawe result of clause (3) above will not be deetodtve occurred if 100% of tl
consideration received or to be received by the @om’'s Class A common stockholders, excluding gsiments for fractional shares, in
connection with the transaction or transactionsstiniing the Fundamental Change consists of Plyblimded Securities and as a result of
such transaction or transactions the Notes becameectible into such Publicly Traded Securitiesslegding cash payments for fractional
shares, subject to the provisions set forth unéeti@ 4.03 of this Supplemental Indenture.

“ Fundamental Change Company Noticé has the meaning specified in Section 3.01(b).
“ Fundamental Change Purchase Datéhas the meaning specified in Section 3.01(a).

“ Fundamental Change Purchase Notickhas the meaning specified in Section 3.01(a)(i).
“ Fundamental Change Purchase Pric& has the meaning specified in Section 3.01(a).

“ Global Note” means any Note that is a Registered Global Securi

“ Indenture " means the Original Indenture, as supplementethisySupplemental Indenture as originally executeds it may from
time to time be supplemented or amended by oneooe indentures supplemental hereto entered intsupmt to the applicable provisions
hereof, including, for all purposes of this instemhand any such supplemental indenture, the pomgof the Trust Indenture Act that are
deemed to be a part of and govern this Supplembrttahture and any such supplemental indenturpectively.

“ Initial Dividend Threshold " has the meaning specified in Section 4.04(d)(i).
“ Initial Notes " has the meaning specified in Section 2.01.
“ Interest Payment Date” means, with respect to the payment of interestherNotes, each April 15 and October 15 of eacln.ye

“ Last Reported Sale Price’ of the Common Stock on any date means the closaig price per share of Common Stock (or if no
closing sale price is reported, the average obttiend ask prices or, if more than one in eitlzese¢ the average of the average bid and the
average ask prices) on that date as reported ipasite transactions for the principal U.S. seasittxchange on which the Common Stock is
traded. If the Common Stock is not listed for tradon a U.S. national or regional securities exgkamm the relevant date, thé dst
Reported Sale Price shall be the last quoted bid price for the Comraock in the over-the-counter market on the reiedate as reported
by Pink Sheets LLC or similar organization. If @emmon Stock is not so quoted, thiedst Reported Sale Price’ shall be the average of
the mid-point of the last bid and ask prices fa @ommon Stock on the relevant date from each lefat three nationally recognized
independent investment banking firms selected byGbmpany for this purpose.
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“ Make-Whole Fundamental Change’ means any transaction or event that constitutésralamental Change (determined after giving
effect to any exceptions or exclusions to suchnitédn, but without regard to tharovisoin the third clause of the definition thereof).

“ Market Disruption Event ” means (i) a failure by the primary United Statesional securities or regional securities exchaorge
market on which the Common Stock is listed or athdito trading to open for trading during its regutading session or (ii) the occurrence
or existence for more than one half-hour penothenaggregate on any Trading Day for the CommonkStbany suspensmn or limitation
|mposed on trading (by reason of movements in priceeding limits permitted by the stock excharrgetknermse) in the Common Stock or
in any options, contracts or future contracts netpto the Common Stock, and such suspension daliion occurs or exists at any time bel
1:00 p.m., New York City time.

“ Measurement Period” has the meaning specified in Section 4.01(a)(ii).

“ Note” or “ Notes” has the meaning specified in the fifth paragrapthefrecitals of this Supplemental Indenture, drallsnclude an)
Additional Notes issued pursuant to Section 2.0&dfe

“ Observation Period” with respect to any Note means (i) prior to JU$; 2013, the 25 consecutive Trading Day periodrireégg on
and including the second Scheduled Trading Day #iterelated Conversion Date and (ii) on or ajtdy 15, 2013, the 25 consecutive
Trading Days beginning on and including the 27the®luled Trading Day immediately preceding Octoligr2013.

“ opening of businesg means 9:00 a.m. (New York City time).
“ Original Indenture " has the meaning specified in the first paragrapthis Supplemental Indenture.

“ Paying Agent” means any Person (including the Company) autkedrizy the Company to pay the principal amountraérest on, or
Fundamental Change Purchase Price of, any Notbslwaif of the Company. The Paying Agent shallétitibe the Trustee.

“ Permitted Holder " means any of Don Tyson, the Tyson Limited Paghgr, Don Tyson’s siblings, the siblings of Don oy
parents and grandparents, the ancestors and iaseéndants of any of the foregoing, spouses obhthe foregoing and the estates of an
the foregoing.

“ Physical Notes’ means permanent certificated Notes that are Regis&ecurities issued in denominations of $1,0@tjpal amoun
and multiples thereof.

“ Place of Payment means, for purposes of the Notes, New York Qitgw York.
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“ Publicly Traded Securities” means, in respect of a transaction described irselé3) of the definition of Fundamental Changeyst
of common stock traded on a national securitiehamnge or which will be so traded or quoted whendadsor exchanged in connection with a
Fundamental Change.

“ record date” has the meaning specified in Section 4.04(f).

“ Regular Record Date” means, with respect to the payment of interesthenNotes, the April 1 (whether or not a Busineay)
immediately preceding an Interest Payment Date jonil A5 and the October 1 (whether or not a Busirigay) immediately preceding an
Interest Payment Date on October 15.

“ Reference Property” has the meaning specified in Section 4.07.

“ Scheduled Trading Day” means a day on which trading in the Common Steccheduled to occur on the primary United States
national or regional securities exchange or masketvhich the Common Stock is listed or admittedtfading. If the Common Stock is not so
listed or admitted for trading, Scheduled Trading Day’ means a Business Day.

“ Settlement Amount” has the meaning specified in Section 4.03(a).

“ Significant Subsidiary ” means a “significant subsidiary” as defined irtiéle 1, Rule 1-02(w) of Regulation S-X under thecBrities
Act.

“ Spin-Off ” has the meaning specified in Section 4.04(c).

“ Stated Maturity ,” when used with respect to any Note, means, reigipect to any Note and the payment of the priheipeunt
thereof, October 15, 2013.

“ Stock Price” has the meaning specified in Section 4.06(b).

“ Trading Day " means, except as provided in Section 4.03(fyaah which (i) trading in securities generally mxscon the New York
Stock Exchange or, if the Common Stock is not fistad on the New York Stock Exchange, on the ppalcother United States national or
regional securities exchange on which the CommonkSs then listed or, if the Common Stock is riart listed on a United States national
or regional securities exchange, in the princighéomarket on which the Common Stock is then tladad (ii) a Last Reported Sale Price
the Common Stock is available on such securitieb@xge or market. If the Common Stock (or otheusscfor which a closing sale price
must be determined) is not so listed or tradedatling Day ” means a Business Day.

“ Trading Price " of the Notes on any date of determination meaesatverage of the secondary market bid quotatibtesred by the
Bid Solicitation Agent for $5 million principal amat of the Notes at approximately 3:30 p.m., NewkY@ity time, on such determination
date from three independent nationally recognizedisties dealers the Company seleptsyidedthat, if three such bids cannot reasonably
be obtained by the Bid Solicitation Agent but



two such bids are obtained, then the average dfatbévids shall be used, and if only one such hbid @asonably be obtained by the Bid
Solicitation Agent, that one bid shall be usedh# Bid Solicitation Agent cannot reasonably obtiteast one bid for $5 million principal
amount of the Notes from a nationally recognizezligées dealer, then the Trading Price per $1@@tcipal amount of Notes will be
deemed to be less than 98% of the product of tise Raported Sale Price of the Common Stock andppécable Conversion Rate.

“ Trading Price Condition " has the meaning specified in Section 4.01(a)(ii).
“ Trigger Event " has the meaning specified in Section 4.04(b).

“ Underwriters " means J.P. Morgan Securities Inc., Merrill LynBterce, Fenner & Smith Incorporated, Barclays @Gapic., Rabo
Securities USA, Inc., SunTrust Robinson Humphrag,,ICitigroup Global Markets Inc., Mizuho Sec@#iUSA Inc., Scotia Capital (USA)
Inc., Wachovia Capital Markets, LLC, BNP Paribas8#ies Corp., Daiwa Securities America Inc., Liaz&apital Markets LLC, Credit
Suisse Securities (USA) LLC, D.A. Davidson & Cogl@man, Sachs & Co., HSBC Securities (USA) IncGIRinancial Markets LLC,
Morgan Stanley & Co. Incorporated and U.S. Bandoygstments, Inc.

“ Underwriting Agreement " means the Underwriting Agreement, dated Septerhbe2008, entered into by the Company and the
Underwriters in connection with the sale of the &¢ot

“ U.S.” means the United States of America.

“ Valuation Period " has the meaning specified in Section 4.04(c).

ARTICLE 2
T HE SECURITIES

SECTION 2.01 Title and Terms; PaymentBhere is hereby authorized a series of Securitsfgydated the “3.25% Convertible Senior
Notes due 207" initially limited in aggregate principal amourd $450,000,000 (or up to $517,500,000 if the Unditens exercise their over-
allotment option pursuant to the Underwriting Agremt in full), which amount shall be as set forttany written order of the Company for
the authentication and delivery of Notes pursuar8éction 2.2 of the Original Indenture.

The principal amount of Notes then outstandingldieapayable at Stated Maturity.

The Company may, without the consent of the Holdéthe Notes, hereafter issue additional notesdditional Notes”) under the
Indenture with the same terms and with the samelRWd8mbers as the Notes issued on the date oBtlpplemental Indenture (thdrfitial
Notes”) in an unlimited aggregate principal amouptovidedthat such Additional Notes must be part of the se®ige as the Initial Notes f
federal income tax purposes. Any such Additionaldsashall constitute a single series together thighinitial Notes for all purposes
hereunder, including, without limitation, waiveesnendments and offers to purchase.
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The Form of Note, the Form of Notice of Conversithg Form of Fundamental Change Purchase NoticétenBorm of Assignment
and Transfer shall be substantially as set fortaxhibits A, B, C and D, respectively, hereto, whis incorporated into and shall be deemed a
part of this Supplemental Indenture, in each catie such appropriate insertions, omissions, suligiits and other variations as are required
or permitted by the Indenture, and may have sutérge numbers or other marks of identification andh legends or endorsements placed
thereon as may be required to comply with the rafemny securities exchange or as may, consistéetigwith, be determined by the officers
of the Company executing such Notes, as evidengehdir execution of the Notes.

The Company shall pay principal of and interesaiop Global Note in immediately available fundshe Depositary or its nominee, as
the case may be, as the registered Holder of siaibaGNote. The Company shall pay principal of &totes (other than Notes that are Global
Notes) at the office or agency designated by the@amy for that purpose. The Company has initiadlgignated the Trustee as its Pay
Agent and Registrar in respect of the Notes andgency in New York, New York as a place where Natay be presented for payment or
for registration of transfer. The Company may, hesvechange the Paying Agent or Registrar for théebBlwithout prior notice to the Hold
thereof, and the Company may act as Paying AgeRegistrar. Interest on the Notes (other than Nittasare Global Notes) will be payable
(i) to Holders of the Notes having an aggregateqipial amount of Notes of $5,000,000 or less, bycktmailed to the Holders of these Notes
at their address in the Security Register anddilolders having an aggregate principal amoumates in excess of $5,000,000, either by
check mailed to each Holder at its address in #wiffty Register or, upon application by a Holdethte Registrar not later than the relevant
Regular Record Date, by wire transfer in immediagelailable funds to that Holdsraccount within the United States, which applaaghall
remain in effect until that Holder notifies, in wnig, the Registrar to the contrary.

SECTION 2.02Book-Entry Provisions for Global Notgs) The Notes initially shall be issued in the fasfrone or more Global Notes
without interest coupons (i) registered in the nah€ede & Co., as nominee of the Depositary aidiélivered to the Trustee as custodian
for the Depositary.

Members of, or participants in, the DepositanA{fent Members”) shall have no rights under this Supplementakhtdre or the
Original Indenture with respect to any Global Nbé&dd on their behalf by the Depositary, or the Teasas its custodian, or under the Global
Note, and the Depositary may be treated by the @omphe Trustee and any agent of the Companyeorfithstee as the absolute owne
the Global Note for all purposes whatsoever. Ndtstanding the foregoing, nothing herein shall pnetiee Company, the Trustee or any
agent of the Company or the Trustee from giving@ffo any written certification, proxy or othetttaorization furnished by the Depositary or
impair, as between the Depositary and its Agent blens, the operation of customary practices govgrtfie exercise of the rights of any
Holder.



(b) Transfers of Global Notes shall be limitedrensfers in whole, but not in part, to the Depagitds successors or their respective
nominees. Notwithstanding anything to the contiargection 2.7 of the Original Indenture, interestbeneficial owners in a Global Note
may be transferred or exchanged, in whole or it, far Physical Notes, only: (i) pursuant to thetlsiparagraph of Section 2.7 of the Original
Indenture regarding (x) the Depositary being urmgllor unable to continue as Depositary for thedd@nd a successor Depositary is not
appointed within 90 days or (y) the Depositary aaato be eligible or in good standing as a cleggagency under the Exchange Act and a
successor Depositary is not appointed within 9Ggay (i) if an Event of Default with respect teetNotes has occurred and is continuing
such beneficial owner requests that its Notes sigeid in physical, certificated form, in each casadcordance with the rules and procedures
of the Depositary. Other than as set forth in 8gstion 2.02(b), the Notes shall remain in globatfas Global Notes.

(c) In connection with any transfer or exchanga pbrtion of the beneficial interest in the Glohaite to beneficial owners pursuant to
Section 2.7 of the Original Indenture, the Regis$taall (if one or more Physical Notes are to Iseiésl) reflect on its books and records the
date and a decrease in the principal amount oBthbal Note in an amount equal to the principal ammf the beneficial interest in the
Global Note to be transferred, and the Company skatute, and the Trustee shall authenticate atided, one or more Physical Notes of
like tenor and amount.

(d) In connection with the transfer of the entineléal Note to beneficial owners pursuant to SecBidghof the Original Indenture, the
Global Note shall be deemed to be surrenderecetd thstee for cancellation, and the Company sheltete, and the Trustee shall
authenticate and deliver, to each beneficial ovishemtified by the Depositary in exchange for itebigcial interest in the Global Note, an
equal aggregate principal amount of Physical Nofesithorized denominations and the same tenor.

(e) The Holder of the Global Notes may grant prexdad otherwise authorize any Person, includingnilyiembers and Persons that
may hold interests through Agent Members, to takeation that a Holder is entitled to take undhés Supplemental Indenture, Original
Indenture or the Notes.

SECTION 2.03 CUSIP Numberdn issuing the Notes, the Company may use “CUSIRNhbers (if then generally in use), and, if so
Trustee shall use “CUSIP” numbers in notices okragtion as a convenience to Holders of the Ngesjidedthat any such notice may state
that no representation is made as to the correstifesich numbers as printed on the Notes anddhiabce may be placed only on the other
identification numbers printed on the Notes, ang such redemption shall not be affected by anyaefeor omission of such numbers. The
Company will promptly notify the Trustee of any diga in the “CUSIP” numbers.

SECTION 2.04Reporting RequirementThe Company shall deliver to the Trustee wittbndays after the same is required to be filed
with the Commission, copies of the quarterly andueh reports and of the information, documentsaheér reports, if any, that the Company
is required to file with the Commission pursuansgction 13 or 15(d) of the Exchange Act (givinfgef to any grace period provided by
Rule 12b-25 under the Exchange Act), and the
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Company shall otherwise comply with the requirera@ftTrust Indenture Act Section 314(a). Any qudyter annual report or other
information, document or other report that the Camypfiles with the Commission pursuant to Sectidrof 15(d) of the Exchange Act on the
Commission’s EDGAR system shall be deemed to comstdelivery of such filing to the Trustee. ThaiStee does not have the duty to
review such information, documents or reports osaonsidered to have notice of the content of safdrmation, documents or reports and
does not have a duty to verify the accuracy of sofdrmation, documents or reports.

ARTICLE 3
F uNnDAMENTAL C HANGES AND P URCHASEST HEREUPON

SECTION 3.01Purchase at Option of Holders Upon a Fundamentadi@e.(a) Generally. If a Fundamental Change occurs yatiare
prior to October 15, 2013, then each Holder of Nateall have the right, at such Holder’'s optiorretguire the Company to purchase for cash
any or all of such Holder’s Notes, or any portidrit@ principal amount thereof, that is equal tg08D or a multiple of $1,000, on a date
specified by the Company that is no earlier than2th calendar day following the date of, andaterlthan the 35th calendar day following
the date of, delivery of the Fundamental Change @z Notice (as defined below) (thé&tindamental Change Purchase Dat®, at a
purchase price equal to 100% of the principal amthareof, together with accrued and unpaid inteteseon to, but excluding, the
Fundamental Change Purchase Date (theridamental Change Purchase Pric#); provided, however, that if a Fundamental Change
Purchase Date is after a Regular Record Date awd prior to the Interest Payment Date relateddtmeithe interest payable in respect of ¢
Interest Payment Date shall be payable to the Heloerecord as of the corresponding Regular RebDate¢ and the Fundamental Change
Purchase Price shall be equal to 100% of the gr@@mount of the Notes to be purchased pursuahts@rticle 3. The requirement for the
Company to purchase any Notes on the FundamentaigehPurchase Date will be subject to extensi@onaply with applicable law.

Purchases of Notes under this Section 3.01 shatidue, at the option of the Holder thereof, upon:

(i) delivery to the Paying Agent by a Holder, priorthe close of business on the Business Day iratedd preceding the
Fundamental Change Purchase Date of a duly condptetiice (the ‘Fundamental Change Purchase Notic8 in the form set forth o
the reverse of the Note as Exhibit C thereto; and

(i) delivery or book-entry transfer of the Notesthe Trustee (or other Paying Agent appointecheyGompany) (together with all
necessary endorsements) at any time prior to e @f business on the Business Day immediateledieg the Fundamental Change
Purchase Date at the applicable Corporate Trust€df the Trustee (or other Paying Agent appoititgthe Company), such delivery
being a condition to receipt by the Holder of them&lamental Change Purchase Price therpforidedthat such Fundamental Change
Purchase Price shall be so paid pursuant to tltisd8e3.01 only if the Notes so delivered to thgiRg Agent shall conform in all
respects to the description thereof in the rel&i@damental Change Purchase Notice.
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The Fundamental Change Purchase Notice in respaold\otes to be purchased shall state:
(i) if such Notes are Physical Notes, the certtBaaumbers of such Notes;
(i) the portion of the principal amount of suchtls, which must be $1,000 or a multiple thereoft an

(iii) that such Notes are to be purchased by then@my pursuant to the applicable provisions ofNbé&es and this Supplemental
Indenture;

provided, however, that if such Notes are not in global form, the@&mental Change Purchase Notice must comply \withopriate
procedures of the Depositary.

Notwithstanding anything herein to the contraryy &older delivering to the Trustee (or other Payiggent appointed by the Compar
the Fundamental Change Purchase Notice contemigttids Section 3.01 shall have the right to wittwd, in whole or in part, such
Fundamental Change Purchase Notice at any timetpribe close of business on the Business Day uate preceding the Fundamental
Change Purchase Date by delivery of a written ratfowithdrawal to the Trustee (or other Paying dtggppointed by the Company) in
accordance with Section 3.03 below.

The Trustee (or other Paying Agent appointed byGbmpany) shall promptly notify the Company of teeeipt by it of any
Fundamental Change Purchase Notice or written eofievithdrawal thereof.

(b) Fundamental Change Company Notig@n or before the 20th calendar day after the weoge of a Fundamental Change, the
Company shall provide to all Holders of recordrod Notes, the Trustee and Paying Agent (in the chany Paying Agent other than the
Trustee) a notice (theFundamental Change Company Noticé) of the occurrence of such Fundamental Change atiteqfurchase right
the option of the Holders arising as a result ther@uch mailing shall be by first class mail erthe case of any Global Notes, in accordance
with the procedures of the Depositary for providiragices. Simultaneously with providing such Fundatal Change Company Notice, the
Company shall publish a notice containing the imfation included therein in a newspaper of genéralilation in The City of New York or
publish such information on the Company’s websitthoough such other public medium as the Compaay use at such time.

Each Fundamental Change Company Notice shall gpecif
(i) the events causing a Fundamental Change;
(i) the date of the Fundamental Change;
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(iii) the last date on which a Holder of Notes nexgrcise the repurchase right pursuant to thickrs;
(iv) the Fundamental Change Purchase Price;

(v) the Fundamental Change Purchase Date;

(vi) the name and address of the Paying Agent laacCobnversion Agent, if applicable;

(vii) if applicable, the applicable Conversion Rated any adjustments to the applicable Conversaie;R

(viii) if applicable, that the Notes with respectwhich a Fundamental Change Purchase Notice lasd®ivered by a Holder m
be converted only if the Holder withdraws the Fundatal Change Purchase Notice in accordance wétindtenture; and

(ix) the procedures that Holders must follow touieg the Company to purchase their Notes.

No failure of the Company to give the foregoingioe$ and no defect therein shall limit the Holdafrdlotes purchase rights or affect
the validity of the proceedings for the purchas¢hefNotes pursuant to this Section 3.01.

(c) No Payment During Events of Defaulthere shall be no purchase of any Notes purgoahts Section 3.01 if there has occurred
is continuing an Event of Default with respecthe Notes (other than an Event of Default that rediy the payment of the Fundamental
Change Purchase Price of the Notes). The PayingtAgé promptly return to the respective Holdehgteof any Notes held by it during the
continuance of an Event of Default (other than aert of Default that is cured by the payment of la@damental Change Purchase Price
with respect to such Notes), in which case, upah saturn, the Fundamental Change Purchase Notibeespect thereto shall be deemed to
have been withdrawn.

SECTION 3.02 Effect of Fundamental Change Purchase Notifgon receipt by the Trustee or Paying Agent offbedamental
Change Purchase Notice specified in Section 3.8doifiethe Holder of the Note in respect of whickls&rundamental Change Purchase
Notice was given shall (unless such Fundamentah@h®urchase Notice is withdrawn in accordance 8#ittion 3.03 hereof) thereafter
entitled to receive solely the Fundamental Changetse Price in cash with respect to such Noteh Sundamental Change Purchase Price
shall be paid to such Holder, subject to receigtiotis by the Paying Agent, on the later of (x) Fumdamental Change Purchase Date with
respect to such Notepfovidedthe conditions in Section 3.01 hereof have beasfsat) and (y) the time of delivery of such Notethe
Paying Agent by the Holder thereof in the manngquied by Section 3.01 hereof.
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SECTION 3.03 Withdrawal of Fundamental Change Purchase No#icEundamental Change Purchase Notice may be withdby
means of a written notice of withdrawal deliveredie Trustee or Paying Agent in accordance wighRindamental Change Company Nc¢
at any time prior to the close of business on thsifiess Day immediately preceding the Fundamentah@e Purchase Date, specifying:

(i) the principal amount of the Notes with respicivhich such notice of withdrawal is being subgedtt
(i) if Physical Notes have been issued, the dedié numbers of the withdrawn Notes; and

(iii) the principal amount of such Notes that rensasubject to the original Fundamental Change RiseeMNotice, which portion
must be in principal amounts of $1,000 or a mutipf $1,000;

provided, however, that if Physical Notes have not been issuednttiee must comply with appropriate procedureshefDepositary.

The Paying Agent will promptly return to the resipez Holders thereof any Notes with respect to Wwhdd-undamental Change
Purchase Notice has been withdrawn in compliantle tiwe provisions of this Section 3.03.

SECTION 3.04. Deposit of Fundamental Change Purchase Piiréor to 11:00 a.m. (local time in The City of N&f@rk) on the
Fundamental Change Purchase Date, the Companydeipaisit with the Trustee or with the Paying Agenmt if the Company or a Subsidiary
or an Affiliate of either of them is acting as tRaying Agent, shall segregate and hold in trugtragided herein) an amount of money (in
immediately available funds if deposited on suclsiBess Day) sufficient to pay the Fundamental Cadhgrchase Price, of all the Notes or
portions thereof that are to be purchased as dftimelamental Change Purchase Date. If the PayiegtAwplds cash sufficient to pay the
Fundamental Change Purchase Price of any Notelmiwva Fundamental Change Purchase Notice hastéegered and not withdrawn in
accordance with this Supplemental Indenture orFthelamental Change Purchase Date, then as of suclkamental Change Purchase Date,
(a) such Note will cease to be outstanding andaéstewill cease to accrue thereon (whether or nokkentry transfer of such Note is made or
such Note is delivered to the Paying Agent) anda(bdther rights of the Holder in respect theretf terminate (other than the right to
receive the Fundamental Change Purchase Priceranidpsly accrued and unpaid interest upon delieedyookentry transfer of such Note

SECTION 3.05 Notes Purchased in Whole or in Pakny Note that is to be purchased, whether in wioole part, shall be
surrendered at the office of the Paying Agent (wiftthe Company or the Trustee so requires, damesement by, or a written instrument of
transfer in form satisfactory to the Company arelThustee duly executed by, the Holder thereofiohd-older’s attorney duly authorized in
writing) and the Company shall execute and the tBaushall authenticate and deliver to the Holdesuzh Note, without service charge, a
new Note or Notes, of any authorized denominat®reguested by such Holder in aggregate principalumt equal to, and in exchange for,
the portion of the principal amount of the Notessorendered that is not purchased.

14



SECTION 3.06 Covenant to Comply With Notes Laws Upon PurclodéotesIn connection with any offer to purchase Notes unde
Section 3.01 hereof, the Company shall, in each dasquired (i) comply with Rule 13e-4, Rule 1#@nd any other tender offer rules under
the Exchange Act that may then be applicablefil@)a Schedule TO or any other required schedntieuthe Exchange Act and (iii)
otherwise comply with all federal and state semgitaws so as to permit the rights and obligatiomder Section 3.01 to be exercised in the
time and in the manner specified in Section 3.01.

SECTION 3.07. Repayment to the Compai the extent that the aggregate amount of casbsited by the Company pursuant to
Section 3.04 exceeds the aggregate Fundamentafj€fanchase Price of the Notes or portions thehetfthe Company is obligated to
purchase as of the Fundamental Change Purchasgtieaiefollowing the Fundamental Change Purchease,Rhe Trustee or the Paying
Agent, as the case may be, shall promptly retuynsaich excess to the Company.

ARTICLE 4
C ONVERSION

SECTION 4.01 Right to Convert(a) Subject to and upon compliance with the prowvisiof this Supplemental Indenture, each Holder
of Notes shall have the right, at such Holder’'saptto convert the principal amount of any suchi@dpor any portion of such principal
amount that is $1,000 or a multiple of $1,000 thé&rat the applicable Conversion Rate then in ¢ffieg prior to the close of business on the
Business Day immediately preceding July 15, 20h8; opon satisfaction of one or more of the codis described in clauses (i) through
(iv) below and (y) on or after July 15, 2013, ay éime prior to the close of business on the se@xcttbduled Trading Day immediately
preceding October 15, 2013 irrespective of the timmd described in clauses (i) through (iv) below:

(i) Prior to the close of business on the Busirgasg immediately preceding July 15, 2013, a Holdddates may surrender all o
portion of its Notes for conversion during any ésquarter (and only during such fiscal quarterhotencing after December 27, 200
the Last Reported Sale Price of the Common Stochtfteast 20 Trading Days during the period ot80secutive Trading Days ending
on the last Trading Day of the immediately precgdiacal quarter is greater than or equal to 130%h® applicable Conversion Price
effect on each applicable Trading Day.

(i) Prior to the close of business on the Busiriegag immediately preceding July 15, 2013, a Holofdxotes may surrender its
Notes for conversion during the five Business Dasiqd after any 10 consecutive Trading Day pertbe ({ Measurement Period”) in
which the Trading Price per $1,000 principal amafritiotes, as determined following a request byolder of Notes in accordance
with the procedures set forth in
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this Section 4.01(a)(ii), for each Trading Day oéls period was less than 98% of the product of s Reported Sale Price of the
Common Stock and the applicable Conversion Raggfitading Price Condition” ). The Bid Solicitation Agent shall have no
obligation to determine the Trading Price of the@éan accordance with this Section 4.01(a)(iiesslrequested by the Company, and
the Company shall have no obligation to make saguest unless a Holder of Notes provides the Coynwiéth reasonable evidence
that the Trading Price per $1,000 principal amaintotes would be less than 98% of the produchefltast Reported Sale Price of the
Common Stock and the applicable Conversion Ratanpily after receiving such evidence, the Compdmall snstruct the Bid
Solicitation Agent to determine the Trading Priéeh® Notes beginning on the next Trading Day an@ach successive Trading Day
until the Trading Price per $1,000 principal amooiiotes is greater than or equal to 98% of theelpct of the Last Reported Sale
Price of the Common Stock and the applicable CaioriRate. If the Company does not so instrucBildeSolicitation Agent to obtain
bids when required, the Trading Price per $1,0@0cgral amount of the Notes will be deemed to tss llnan 98% of the product of the
Last Reported Sale Price of the Common Stock am@piplicable Conversion Rate on each day the Coyrfigdla to do so. If the
Trading Price Condition has been met, the Comphajl so notify Holders, the Trustee and the Corigera\gent. If, at any time after
the Trading Price Condition has been met, the Tiga@irice per $1,000 principal amount of Notes &atgr than or equal to 98% of the
product of the Last Reported Sale Price of the ComStock and the Conversion Rate for such dateCtdmpany shall so notify the
holders of the Notes, the Trustee and the Convessgent.

(iii) If the Company elects to:

(A) issue to all or substantially all holders off@mon Stock certain rights entitling them to pur&hder a period expiring
within 45 days after the announcement date of &strance, shares of Common Stock at less tharvétage of the Last Report
Sale Prices of a share of Common Stock for theob@ecutive Trading Day period ending on the Tradbag preceding the
announcement of such issuance; or

(B) distribute to all or substantially all holde@sCommon Stock assets, debt securities or ceriglitis to purchase securities
of the Company, which distribution has a per shvatae, as reasonably determined by the Board afdbors, exceeding 10% of
the Last Reported Sale Price of the Common Stodke rading Day preceding the declaration datesfich distribution,

then, in each case, the Company shall notify thieléte of the Notes, in the manner provided in ®ecti0.2 of the Original Indenture,
least 35 Scheduled Trading Days prior to thellwidend Date for such issuance. Once the Compasygiven such notice, Holders n
surrender Notes for conversion at any time unélehrlier of the close of business on the BusiBegsimmediately prior to such Ex-
Dividend Date or the Company’s announcement thett s8suance or distribution will not take placegvf
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the Notes are not otherwise convertible at suck.titotwithstanding the foregoing, a Holder of Nategy not convert its Notes under
the provisions of this Section 4.01(a)(iii) if sukdielder will participate in such issuance or dtstition, at the same time and upon the
same terms as a holder of Common Stock, as if Hadther held, for each $1,000 principal amount oféépa number of shares of
Common Stock equal to the Conversion Rate in effegtediately prior to the Ex-Dividend Date.

(iv) If a transaction or event that constitutesum@famental Change or a Make-Whole Fundamental Ghaours, regardless of
whether a Holder has the right to require the Cargpia purchase the Notes pursuant to Article 3dfe if the Company is a party to
a consolidation, merger, binding share exchangsaley;, transfer or lease of all or substantiallypbthe Company’s assets, in each case,
pursuant to which the Common Stock would be comdeirito cash, securities or other assets, Holdesssuarrender Notes for
conversion at any time from or after the date whécBO Scheduled Trading Days prior to the antigigaeffective date of such
transaction until 35 Trading Days after the acaffdctive date of such transaction (or, if sucimsgection also constitutes a Fundamental
Change, until the related Fundamental Change Pseddate). The Company shall notify Holders andTthestee as promptly as
practicable following the date the Company publahnounces such transaction, but in no eventhess35 Scheduled Trading Days
prior to the anticipated effective date of suclmsiction (it being understood and agreed that tiiggannouncement by the Company
of any such transaction or event shall satisfyulhthe Company’s obligation to so notify Holdeffstloe Notes).

(b) Notes may not be converted after the closausitess on the second Scheduled Trading Day imtedd@receding October 15,

2013.

SECTION 4.02 Conversion Proceduref) Each Note shall be convertible at the officéhef Conversion Agent.

(b) In order to exercise the conversion privilegthwespect to any interest in a Global Note, tldddr must complete the appropriate

instruction form for conversion pursuant to the Bsfary’s book-entry conversion program, furnisipmpriate endorsements and transfer
documents if required by the Company or the Truste@onversion Agent, and pay the funds, if anguieed by Section 4.03(d) and any
taxes or duties if required pursuant to Sectio® 4u0d the Trustee or Conversion Agent must be riméor of the conversion in accordance \
customary practice of the Depositary. In orderxereise the conversion privilege with respect tp Bhysical Notes, the Holder of any such
Notes to be converted, in whole or in part, st

(i) complete and manually sign the conversion mogicovided on the back of the Note (th€d&nversion Notice”) or a facsimile
of the Conversion Notice;

(i) deliver the Conversion Notice, which is irremable, and the Note to the Conversion Agent;
(i) if required, furnish appropriate endorsemearsl transfer documents,
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(iv) make any payment required under Section 4)0%d
(v) if required, pay all transfer or similar taxes set forth in Section 4.08.

The date on which the Holder satisfies all of thpl@able requirements set forth above is tl@hversion Date.” The Trustee will, as
promptly as possible, and in any event within t&pHusiness Days, provide the Company with noticeny conversion by Holders of the
Notes.

(c) Each Conversion Notice shall state the nameaares (with address or addresses) in which anificate or certificates for shares of
Common Stock which shall be issuable on such cameshall be issued. All such Notes surrendereddaversion shall, unless the shares
issuable on conversion are to be issued in the same as the registration of such Notes, be dudgesed by, or be accompanied by
instruments of transfer in form satisfactory to @@mpany duly executed by, the Holder or his duitharized attorney.

(d) In case any Notes of a denomination greater #3000 shall be surrendered for partial convergite Company shall execute and
the Trustee shall authenticate and deliver to tblelét of the Notes so surrendered, without charge; Notes in authorized denominations in
an aggregate principal amount equal to the uncoedgrortion of the surrendered Notes.

Each conversion shall be deemed to have beenedfastto any such Notes (or portion thereof) sdesad for conversion on the
relevant Conversion Datprovided, however, that the person in whose name the certificatedificates for the number of shares of
Common Stock, if any, that shall be issuable upah$onversion in respect of any Trading Day dugngdbservation Period, if applicable,
shall become the Holder of record of such shar€3oofimon Stock as of the close of business on suathig Day.

(e) Upon the conversion of an interest in Globatddpthe Trustee (or other Conversion Agent appdibly the Company) shall make a
notation on such Global Notes as to the reductiahé principal amount represented thereby. The @my shall notify the Trustee in writing
of any conversions of Notes effected through angv@esion Agent other than the Trustee.

(f) Notwithstanding the foregoing, a Note in respafowhich a Holder has delivered a FundamentalngbePurchase Notice exercising
such Holder’s option to require the Company to pase such Note may be converted only if such nofiexercise is withdrawn in
accordance with Article 3 hereof prior to the cla$dusiness on the Business Day prior to the egleFFundamental Change Purchase Date.

SECTION 4.03 Payments Upon Conversidia) Upon any conversion of any Note, on the thim$iBess Day immediately following t
last Trading Day of the relevant Observation Peribd Company shall deliver to converting Holdarsespect of each $1,000 principal
amount of Notes being converted, &éttlement Amount” equal to the sum of the Daily Settlement Amountsefach of the 25 Trading De
during the applicable Observation Period for suckheN
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(b) The “Daily Settlement Amount,” for each of the 25 Trading Days during the Olsagon Period, shall consist of:
(i) cash equal to the lesser of $40 and the Dailgv@rsion Value, and

(ii) to the extent the Daily Conversion Value exde&40, a number of shares of Common Stock equa) the difference betwes
the Daily Conversion Value and $4flyided by(y) the Daily VWAP for such day.

(c) Subject to Section 4.03(d) below, upon conwersHolders shall not receive any separate casim@at/for accrued and unpaid
interest unless such conversion occurs betweergal&eRecord Date and the Interest Payment Datéich it relates.

(d) Upon the conversion of any Notes, the Holdédl mat be entitled to receive any separate casimgay for accrued and unpaid
interest except to the extent specified below. Thenpany’s delivery to the Holder of cash or a cambion of cash and Common Stock, if
applicable, together with any cash payment forfaagtional share of Common Stock, will be deemesatisfy in full the Company’s
obligation to pay the principal amount of the Nadesconverted and accrued and unpaid interestitaydi including, the Conversion Date.

a result, accrued and unpaid interest to, butmedtiding, the Conversion Date will be deemed t@did in full rather than cancelled,
extinguished or forfeited. Notwithstanding the fgoeng, if Notes are converted after the close @fiess on a Regular Record Date for the
payment of interest, Holders of such Notes at thgecof business on such Regular Record Date @a#ive the full amount of interest paye
on such Notes on the corresponding Interest PayBatet notwithstanding the conversion. Notes suresdifor conversion during the period
from close of business on any Regular Record a®00 a.m., New York City time, on the immediatidifowing Interest Payment Date
must be accompanied by funds equal to the full armofiinterest payable on the Notes so conveqieaiidedthat no such payment need be
made (i) if the Company has specified a Fundam&tiahge Purchase Date that is after a Regular B&mte and on or prior to the Trading
Day after the corresponding Interest Payment O@aydor conversions following the Regular Recordt® immediately preceding October 15,
2013 or (iii) to the extent of any overdue interéfsany overdue interest exists at the time ofw@raion with respect to such Note.

(e) The Company shall not issue fractional shaf€ommon Stock upon conversion of Notes. If mudiplotes shall be surrendered for
conversion at one time by the same Holder, the murabfull shares which shall be issuable upon ession shall be computed on the basis
of the aggregate principal amount of the Notessparcified portions thereof to the extent permitieceby) so surrendered. If any fractional
share of stock would be issuable upon the conveidi@any Notes, the Company shall make paymenetbem cash in lieu of fractional
shares of Common Stock based on the Daily VWAmB@efGompany’s Common Stock on the final Trading Dthe applicable Observation
Period.

(f) Solely for purposes of determining the paymeartd deliveries due upon conversion under thisi®edt03, and notwithstanding the
definition of “Trading Day” contained in Sectior01, “ Trading Day " means a day on which (i) there is no Market
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Disruption Event and (ii) trading in the Common &tgenerally occurs on the New York Stock Exchamgéf the Common Stock is not th
listed on the New York Stock Exchange, on the ppiailcother United States national or regional siéiesrexchange on which the Common
Stock is then listed or, if the Common Stock isthetn listed on a United States national or redisaaurities exchange, in the principal other
market on which the Common Stock is then tradethdfCommon Stock (or other security for which ayDEWAP must be determined) is
not so listed or traded,Trading Day " means a Business Day.

SECTION 4.04. Adjustment of Conversion Raféhe Conversion Rate shall be adjusted from tintérie by the Company if any of the
following events occurs, except that the Comparyneit make any adjustment to the Conversion Ridtoiders of Notes participate, as a
result of holding the Notes, in any of the tranigangt described in this Section 4.04, at the same #s holders of the Common Stock
participate, without having to convert their Nosssif such Holders held a number of shares of Com&tock equal to the Conversion Rat
effect immediately prior to the Ex-Dividend Date.

(a) If the Company, at any time or from time togimhile any of the Notes are outstanding, exclugigsues shares of its Common
Stock as a dividend or distribution on shares ah@wn Stock, or if the Company effects a share splthare combination, then the
Conversion Rate will be adjusted based on thevatig formula:

Q5
ORpetR e
5,
where
CR = the Conversion Rate in effect immediately priotite opening of business on the Ex-Dividend Datsuch dividend or
o distribution, or immediately prior to the openinigbuisiness on the effective date of such sharé @psihare
combination, as applicabl
CR = the Conversion Rate in effect immediately afterdpening of business on such Bi/idend Date or such effective de
1
OS = the number of shares of Common Stock outstandimgeidiately prior to the opening of business on dtxcibividend
o Date or such effective date; and
OS = the number of shares of Common Stock outstandimgeidiately after giving effect to such dividend,tdsution, share

L split or share combination.
Such adjustment shall become effective immediafr the opening of business on the Ex-DividenteDar such dividend or distribution,
or the effective date for such share split or slcarabination. If any dividend or distribution ofetllype described in this Section 4.04(a) is
declared but not so paid or made, the Converside stwll again be adjusted to the Conversion Ratehwvould then be in effect if such
dividend or distribution had not been declared.
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(b) If the Company, at any time or from time to ¢invhile any of the Notes are outstanding, issuedl r substantially all holders of t
Common Stock any rights or warrants entitling tHfema period of not more than 60 calendar days #fie announcement date of such
issuance to subscribe for or purchase shares @dahemon Stock at a price per share less than thege of the Last Reported Sale Prices of
Common Stock for the 10 consecutive Trading Dayopegnding on the Trading Day immediately precedirgdate of announcement of
such issuance, the Conversion Rate shall be adjbstged on the following formula:

CR,=CR, WAsi ki
i
where
CR = the Conversion Rate in effect immediately priothe opening of business on the Ex-Dividend Datestmh issuance;
0
CR = the Conversion Rate in effect immediately afterdpening of business on such Ex-Dividend Date;
1
OS = the number of shares of Common Stock outstandimgeidiately prior to the opening of business on ftxcibividend
o Date;
X = the total number of shares of Common Stock issyalnlsuant to such rights or warrants;
Y = the number of shares of Common Stock equal toglyesgate price payable to exercise such rightsaoramtsdivided

by the average of the Last Reported Sale Prices dftimemon Stock over the 10 consecutive Trading Daiod
ending on the Trading Day immediately precedingdhie of announcement of the issuance of suchsrightvarrants

To the extent such rights or warrants are not ésedgorior to their expiration or termination, fienversion Rate shall be readjusted to the
Conversion Rate which would be in effect had thestthents made upon the issuance of such rightemants been made on the basis of
delivery of only the number of shares of CommorcEtactually delivered. In the event that such gt warrants are not so issued, the
Conversion Rate shall again be adjusted to be tmv&sion Rate which would then be in effect if tiage fixed for the determination of
shareholders entitled to receive such rights oravs had not been fixed. For the purposes of3aigion 4.04(b), in determining whether :
rights or warrants entitle the holders to subscfiver purchase shares of Common Stock at lessttiemaverage of the Last Reported Sale
Prices of Common Stock for the 10 consecutive Trgday period ending on the Trading Day immediapelceding the date of
announcement of such issuance, and in determihing t
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aggregate exercise price payable for such shat€sminon Stock, there shall be taken into accouptcansideration received by the
Company for such rights or warrants and any ampapéable on exercise thereof, with the value of imtsideration, if other than cash, as
shall be determined in good faith by the Board wéEtors.

(c) If the Company, at any time or from time to ¢invhile the Notes are outstanding, distributeseshaf any class of Capital Stock of
the Company, evidences of its indebtedness, osatsior property of the Company or rights or wasréo acquire the Company’s Capital
Stock or other securities to all or substantialljhalders of its Common Stock, excluding:

(i) dividends or distributions and rights or wansaas to which an adjustment was effected pursoadection 4.04(a) or
Section 4.04(b);

(i) Spin-Offs to which the provisions set forthlbe in this Section 4.04(c) shall apply; and
(iii) dividends or distributions paid exclusively €ash;

then the Conversion Rate shall be adjusted bas#uediollowing formula:

=F
OR =R e ==
=B, —FMV
where
CR, = the Conversion Rate in effect immediately priotite opening of business on the Ex-Dividend Datestmh
distribution;
CR, = the Conversion Rate in effect immediately afterdpening of business on such Ex-Dividend Date;
sP, = the average of the Last Reported Sale Prices aEtimemon Stock over the 10 consecutive Trading Daiod ending
on the Trading Day immediately preceding theDividend Date for such distribution; a
FMV = the fair market value (as determined by the Bod&ictors) of the shares of Capital Stock, evicEnof

indebtedness, assets, property, rights or wartdhisttisbuted with respect to each outstanding shatke Common
Stock on the E-Dividend Date for such distributio

Such adjustment shall become effective immediaftr the opening of business on the Ex-DividenteDar such distribution. If the Board
of Directors determines the “FMV” (as defined abpetany distribution for purposes of this Sectib4(c) by reference to the actual or

when issued trading market for any securities,uistin doing so consider the prices in such maoket the same period used in computing
the average of the Last Reported Sale Prices d¢immon Stock. Notwithstanding the foregoing, iM¥’ (as defined above) is equal to or
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greater than “SP” (as defined above), in lieu of the foregoing atijment, each Holder of Notes shall receive, aséme time and upon the
same terms as holders of the Common Stock, the minamd kind of securities and assets such Holdetdveave received as if such Holder
owned a number of shares of Common Stock equakt@bnversion Rate in effect immediately priortte Ex-Dividend Date for the
distribution of the securities or assets.

With respect to an adjustment pursuant to thisi®&edt04(c) where there has been a payment ofidatid or other distribution on the
Common Stock of shares of Capital Stock of anysctasseries, or similar equity interest, of or tielgto a Subsidiary or other business un
“ Spin-Off "), the Conversion Rate shall be increased basdtefollowing formula:

FLIV, +1E,
CRy=CRx— 2+ &
M,
where
CR, = the Conversion Rate in effect immediately priothte end of the Valuation Period (as defined below);
CR, = the Conversion Rate in effect immediately afterehd of the Valuation Period;
FMV = the average of the Last Reported Sale Prices dE#pital Stock or similar equity interest distribdtto holders of
o Common Stock applicable to one share of CommonkStietermined for purposes of the definition ofLas
Reported Sale Price as if such Capital Stock ofl@iraquity interest were the Common Stock) overfitst ten
consecutive Trading Day period after, and includithg Ex-Dividend Date of the Spin-Off (thé/aluation Period
"); and
MP . = the average of the Last Reported Sale Prices ofnftmmStock over the Valuation Period.

0

The adjustment to the Conversion Rate under theegieg paragraph will occur immediately after thel ef the Valuation Periogirovided
that in respect of any conversion during the VatuaPeriod, references above to ten Trading Daghl bk deemed replaced with such lesser
number of Trading Days as have elapsed betweeBxt2ividend Date of such Spin-Off and the Convendirate in determining the
applicable Conversion Rate.

For the purposes of this Section 4.04(c) (and stlijeall respects to Section 4.12), rights or wats distributed by the Company to all
holders of its Common Stock entitling them to suitiecfor or purchase shares of the Compar@apital Stock (either initially or under cert
circumstances), which rights or warrants, untildlceurrence of a specified event or eventsTagger Event "): (1) are deemed to be
transferred with such shares of Common Stock; i@nat exercisable; and (3) are also issued ire sy future issuances of Common
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Stock, shall be deemed not to have been distrikforegurposes of this Section 4.04(c), (and no stdjent to the Conversion Rate under this
Section 4.04(c) will be required) until the occunce of the earliest Trigger Event, whereupon sigthts and warrants shall be deemed to |
been distributed and an appropriate adjustmeanfifis required) to the Conversion Rate shall bdemader this Section 4.04(c). If any such
right or warrant, including any such existing riglot warrants distributed prior to the date of Bigoplemental Indenture, are subject to
events, upon the occurrence of which such rightsasrants become exercisable to purchase diffegurities, evidences of indebtedness or
other assets, then the date of the occurrenceycdiash each such event shall be deemed to be thefidistribution and Ex-Dividend Date of
such deemed distribution (in which case the origiights or warrants shall be deemed to terminatkexpire on such date without exercise
by any of the holders). In addition, in the evehay distribution or deemed distribution of rigloiswarrants, or any Trigger Event or other
event (of the type described in the preceding seefewith respect thereto that was counted for geep of calculating a distribution amount
for which an adjustment to the Conversion Rate utfie Section 4.04(c) was made, (1) in the casmngfsuch rights or warrants which shall
all have been redeemed or purchased without exeogisiny Holders thereof, upon such final redenmpbiorepurchase (x) the Conversion
Rate shall readjusted as if such rights or warrhatsnot been issued and (y) the Conversion Ralktelkn again be readjusted to give effect
to such distribution, deemed distribution or Trigg®ent, as the case may be, as though it werstadiatribution, equal to the per share
redemption or purchase price received by holdeBamfimon Stock with respect to such rights or wasrémssuming each such holder had
retained such rights or warrants), made to all &a@ladf Common Stock as of the date of such redempti purchase, and (2) in the case of
such rights or warrants which shall have expireemn terminated without exercise by any holdezeethf, the Conversion Rate shall be
readjusted as if such rights and warrants had een issued.

For the purposes of this Section 4.04(c) and stiosec(a) and (b) of this Section 4.04, any dividien distribution to which this
Section 4.04(c) applies which also includes onieath of:

(A) adividend or distribution of shares of Common &ttmcwhich Section 4.04(a) applies (I* Clause A Distribution ”);
(B) adividend or distribution of rights or warrantswbich Section 4.04(b) applies (t* Clause B Distribution”),

then (1) such dividend or distribution, other thla Clause A Distribution and the Clause B Disttitny, shall be deemed to be a dividend or
distribution to which this Section 4.04(c) appl{&®e “ Clause C Distribution ") and any Conversion Rate adjustment requirechisy t

Section 4.04(c) with respect thereto shall thembee, and (2) the Clause A Distribution and ClaBigastribution shall be deemed to
immediately follow the Clause C Distribution and/aonversion Rate adjustment required by Sectifd(4) and Section 4.04(b) with
respect thereto shall then be made, except, ifd@ted by the Company, (1) the “Ex-Dividend Datd'tlee Clause A Distribution and the
Clause B Distribution shall be deemed to be thedsdend Date of the Clause C Distribution and 8hy shares of Common Stock included
in the Clause A
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Distribution or Clause B Distribution shall be desmot to be “outstanding immediately prior to ¢peening of business on such Bxridend
Date or such effective date” within the meaningettion 4.04(a) or “outstanding immediately primthie opening of business on such Ex-
Dividend Date” within the meaning of Section 4.04(b

(d) (i) If any regular, quarterly cash dividenddistribution made to all or substantially all hald®ef Common Stock during any
quarterly fiscal period exceeds $0.04 (theitial Dividend Threshold "), the Conversion Rate shall be adjusted basetthi@following
formula:

=F
R =UR st
5P, —C
where

CR = the Conversion Rate in effect immediately priothe opening of business on the Ex-Dividend Datestmh dividend or
o distribution;
CR = the Conversion Rate in effect inmediately afterdgpening of business on the Ex-Dividend Date fahstividend or
L distribution;
SP = the Last Reported Sale Price of the Common Stodkerading Day immediately preceding the Ex-Dérid Date for
o such dividend or distribution; and
C = the amountin cash per share the Company distsliatholders of Common Stock in excess of thedhiividend

Threshold.

The Initial Dividend Threshold shall be adjustechiimanner inversely proportional to adjustmenth#oConversion Rat@rovidedthat no
adjustment shall be made to the Initial DividendeRnold for any adjustment made to the Conversite RBursuant to clauses (i) and (ii) of
this Section 4.04(d).

(i) If the Company pays any cash dividend or dbstiion that is not a regular, quarterly cash dévid or distribution to all or
substantially all holders of Common Stock, the Gaeion Rate shall be adjusted based on the follpfarmula:

=B
R =UR e
SRl
where
CR = the Conversion Rate in effect immediately priotite opening of business on the Ex-Dividend Datesémh dividend or

distribution;
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CR = the Conversion Rate in effect immediately afterdgpening of business on the Ex-Dividend Date fahstividend or

L distribution;

SP = the Last Reported Sale Price of a share of Comnhack®n the Trading Day immediately preceding tielHvidend

o Date for such dividend or distribution; and

C = the amountin cash per share the Company distskiateolders of Common Stoc

In the case of an adjustment pursuant to this @edtio4(d), such adjustment shall become effeativaeediately after the opening of business
on the Ex-Dividend Date for the relevant dividemalstribution. If the portion of the cash so distited applicable to one share of the
Common Stock is equal to or greater than the LagibRed Sale Price of a share of Common Stock @ thding Day immediately preced
the Ex-Dividend Date for such dividend or distribut in lieu of the adjustment set forth above,qaage provision shall be made so that each
Holder of Notes shall have the right to receivetmndate on which such cash dividend or distriluisodistributed to holders of Common
Stock, for each $1,000 principal amount of Notkes,amount of cash such Holder would have receigeldsinch Holder owned a number of
shares of Common Stock equal to the Conversion &atee Ex-Dividend Date for such distribution.

(e) If the Company or any of its Subsidiaries mak@ayment in respect of a tender offer or excharfige for Common Stock, to the
extent that the cash and value of any other coreide included in the payment per share of Com®@tack exceeds the Last Reported Sale
Price per share of Common Stock on the Trading i@y succeeding the last date on which tendergaitamges may be made pursuant to
such tender or exchange offer, the Conversion §tai# be increased based on the following formula:

ACHER =05
R =R (58 XO5,)
Qs 2SR
where
CR = the Conversion Rate in effect immediately priothe close of business on the 10th Trading Day iniately following,
o and including, the Trading Day next succeedingdide such tender or exchange offer expires;
CR = the Conversion Rate in effect immediately afterdlose of business on the 10th Trading Day immedidbllowing,
L and including, the Trading day next succeedingdtite such tender or exchange offer expires;
AC = the aggregate value of all cash and any other deration (as determined by the Board of Directpes)l or payable for

shares purchased in such tender or exchange
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os = the number of shares of Common Stock outstandimgediately prior to the date such tender or exchanfige
expires;

os = the number of shares of Common Stock outstandimgediately after the date such tender or excharfge eXpires
(after giving effect to, for the avoidance of doube purchase of all shares accepted for purabrasechange in such
tender or exchange offer); a

SP = the average of the Last Reported Sale Prices ofnfmmStock over the 10 consecutive Trading Day perio

L commencing on the Trading Day next succeeding #te slich tender or exchange offer expires.

The adjustment to the Conversion Rate under thii@e4.04(e) shall occur as of the close of bussran the tenth Trading Day from, and
including, the Trading Day next succeeding the dateh tender or exchange offer expigsyvidedthat in respect of any conversion within
Trading Days immediately following, and includirige expiration date of any tender or exchange oiftderences with respect to 10 Trading
Days shall be deemed replaced with such lesser @uailirading Days as have elapsed between theadiqui date of such tender or
exchange offer and the Conversion Date in deternyitiie applicable Conversion Rate.

(f) For purposes of this Section 4.04gtord date” shall mean, with respect to any dividend, disttibn or other transaction or event
in which the holders of Common Stock have the righteceive any cash, securities or other propariy which the Common Stock (or other
applicable security) is exchanged for or conveitéal any combination of cash, securities or otlrepprty, the date fixed for determination
shareholders entitled to receive such cash, sexudt other property (whether such date is fixgdhie Board of Directors or by statute,
contract or otherwise).

(g) The Company from time to time may increaseGbaversion Rate by any amount for any period oétifithe period is at least 20
Business Days, the increase is irrevocable duhiageriod and the Board of Directors shall haveersadetermination that such increase
would be in the best interests of the Company, wdietermination shall be conclusive. Whenever thev@rsion Rate is increased pursuant
to this Section 4.04(g), the Company shall maltdders of record of the Notes a notice of theéase at least one day prior to the date the
increased Conversion Rate takes effect, and suiterghall state the increased Conversion Ratetengeriod during which it will be in
effect.

(h) The Company may (but shall not be requiredrtake such increases in the Conversion Rate, iniaddo any adjustments pursuant
to Section 4.04(a), 4.04(b), 4.04(c), 4.04(d), &ed4r 4.04(g), as the Board of Directors considetse advisable to avoid or diminish any
income tax to holders of Common Stock or rightpiechase Common Stock resulting from any dividendigtribution of shares (or rights to
acquire shares) or similar event treated as sucimdome tax purposes.
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(i) All calculations under this Article 4 shall meade by the Company and shall be made to the nean@s(including, in the case of any
adjustment to the Conversion Rate, the resultingsamient to the Conversion Price) or to the neayesttenthousandth of a share, as the ¢
may be. No adjustment shall be required to be nardihe Company’s issuance of Common Stock or &eymsties convertible into or
exchangeable for shares of Common Stock or righpsitchase shares of Common Stock or such conleeditexchangeable securities, other
than as provided in this Section 4.04 and in Sactid2 hereof.

()) Whenever the Conversion Rate is adjusted asitn@rovided, the Company shall promptly file witie Trustee and any Conversion
Agent an Officers’ Certificate setting forth ther@ersion Rate after such adjustment and settirth fobrief statement of the facts requiring
such adjustment. Unless and until a Responsiblie@f6f the Trustee shall have received such Qfidgertificate, the Trustee shall not be
deemed to have knowledge of any adjustment of the/€sion Rate and may assume without inquiryttiatast Conversion Rate of whicl
has knowledge is still in effect. Promptly aftetidery of such certificate, the Company shall prepa notice of such adjustment of the
Conversion Rate setting forth the adjusted ConwarBiate and the date on which each adjustment lesceffective and shall mail such
notice of such adjustment of the Conversion Ratatth Holder of the Notes. Failure to deliver smatice shall not affect the legality or
validity of any such adjustment.

(k) For purposes of this Section 4.04, the numbeshares of Common Stock at any time outstandiradj sbt include shares held in the
treasury of the Company so long as the Company natggay any dividend or make any distribution bares of Common Stock held in the
treasury of the Company, but shall include shassable in respect of scrip certificates issudakinof fractions of shares of Common Stock.

() Notwithstanding the foregoing, if the applicatiof the foregoing formulas set forth in this $@me#4.04 would result in a decrease in
the Conversion Rate, no adjustment to the ConvweiRite shall be made (other than as a result lofuge split or share combination).
(m) Notwithstanding anything to the contrary instiirticle 4, no adjustment to the Conversion Ratednbe made for:

(i) the issuance of any shares of Common Stockuauntsto any present or future plan providing fa teinvestment of dividends
or interest payable on the Company’s securitiesthadnvestment of additional optional amountshares of Common Stock under any
plan;

(i) the issuance of any shares of Common Stoakptions or rights to purchase those shares pursoamy present or future
employee, director or consultant benefit plan agpam of or assumed by the Company or any of ibsi#liaries;

(iii) the issuance of any shares of Common Stoakymnt to any option, warrant, right or exercisabkehangeable or convertible
security not described in clause (ii) above andtamiding as of the date the Notes were first issued
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(iv) a change in the par value of the Common Stock;
(v) accrued and unpaid interest on the Notes.

(n) The Company shall not be required to make gustdent in the Conversion Rate unless the adjustmeuld require a change of at
least 1% in the Conversion Rate. However, the Compall carry forward any adjustments that are lsmn 1% of the Conversion Rate and
make such carried forward adjustment, regardlesghether the aggregate adjustment is less thar(il¥4pon any conversion of Notes and
(il) on each Trading Day of any Observation Period.

SECTION 4.05 Adjustments of Average Pric&8henever a provision of this Supplemental Indentacpiires the calculation of Last
Reported Sale Prices or Daily VWAP over a span witiple days, the Company will make appropriateuatipents to account for any
adjustment to the Conversion Rate that becomestife or any event requiring an adjustment to@oaversion Rate where the Ex-Dividend
Date of the event occurs, at any time during theogeérrom which such prices are to be calculated.

SECTION 4.06Adjustments Upon Certain Fundamental Chang@$ If a Make-Whole Fundamental Change occursaaHdlder
elects to convert its Notes in connection with shtake-Whole Fundamental Change, the Company shader certain circumstances,
increase the Conversion Rate for the Notes sorsdered for conversion by a number of additionafeshaf Common Stock (theAdditional
Shares”) as described below. A conversion of Notes shaldeemed for these purposes to be “in connectitiri such Make-Whole
Fundamental Change if the notice of conversiomefNotes is received by the Conversion Agent frand, including, the Effective Date of
the Make-Whole Fundamental Change up to, and ingydhe Business Day immediately prior to the tetlaFundamental Change Purchase
Date (or, in the case of an event that would haenta Fundamental Change but for the proviso imseld3) of the definition thereof, the 35th
Trading Day immediately following the Effective @abf such Make-Whole Fundamental Change).

(b) The number of Additional Shares by which then@arsion Rate will be increased will be determibgdeference to the table
attached as Scheduleh&reto, based on the date on which the Make-Whahgl&mental Change occurs or becomes effective' (#itective
Date”) and the price (the Stock Price”) paid (or deemed paid) per share of the Compa@giimon Stock in the Fundamental Change. If
the holders of the Common Stock receive only cashMake-Whole Fundamental Change described irsel&) of the definition of
Fundamental Change, the Stock Price shall be gteaaount paid per share. Otherwise, the Stocle Bhall be the average of the Last
Reported Sale Prices of the Common Stock overethd tading Day period ending on the Trading Dayxeding the Effective Date of the
Make-Whole Fundamental Change.

(c) The Stock Prices set forth in the first rowtlod table in Schedule Bereto shall be adjusted as of any date on whielCtimversion
Rate of the Notes is otherwise adjusted. The asfjuStock Prices shall equal the Stock Prices sgdgiécimmediately prior to such adjustmt
multiplied by a fraction, the numerator of whichthi® Conversion Rate immediately prior to such stijent and the denominator of which is
the Conversion Rate as so adjusted. The numbedditidnal Shares set forth in such table shalldjested in the same manner as the
Conversion Rate as set forth in Section 4.04.
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(d) The table in_ Schedule Kereto sets forth the amount if any by which theweosion Rate per $1,000 principal amount of Natiis
increase for each Stock Price and Effective Datéosth in the table.
The exact Stock Prices and Effective Dates mayadtet forth in the table in Schedule i which case:

(i) If the Stock Price is between two Stock Prioethe table or the Effective Date is between tvife&ive Dates in the table, the
number of Additional Shares shall be determined Byraight-line interpolation between the numbeAdditional Shares set forth for
the higher and lower Stock Prices and the earfidrlater Effective Dates, as applicable, based 8B5aday year.

(ii) If the Stock Price is greater than $100 pearsh(subject to adjustment in the same mannereaSttitk Prices set forth in the
table in Schedule A pursuant to Section 4.06(cyapmo Additional Shares shall be added to thev€mmion Rate.

(iii) If the Stock Price is less than $12.75 peargh(subject to adjustments in the same mannéeaStock Prices set forth in the
table in Schedule A pursuant to Section 4.06(cyapmo Additional Shares shall be added to thev€mmion Rate.

Notwithstanding the foregoing, in no event shadl @onversion Rate exceed 78.4313 shares of Comtochk Ser $1,000 principal amount
Notes, subject to adjustments in the same mann&eaSonversion Rate as set forth in Section ¢
SECTION 4.07. Effect of Recapitalization, Reclassification, olidation, Merger or Saldf any of the following events occur:

(i) any recapitalization, reclassification or charaf the Company’s Common Stock (other than charggsting from a
subdivision or combination);

(il) any consolidation, merger or combination inviay the Company;

(iii) any sale, lease or other transfer to a tipiadty of the consolidated assets of the Companyitarg@lbsidiaries substantially as
an entirety; or

(iv) any statutory share exchange;

in each case of clauses (i) — (iv) as a resultlutivthe Common Stock would be converted into, arged for, or would be reclassified or
changed into, stock, other securities, other ptyparassets (including cash or any combinationeth®, then at the effective time of such
transaction, the Company or the successor or psirep&@erson, as the case may be, shall executeheith
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Trustee a supplemental indenture (which shall cgmith the Trust Indenture Act as in force at thaedof execution of such supplemental
indenture) providing that at and after the effeetivne of such transaction, (i) the right to coaeNote will be changed into a right to conm

it (on a net share settled basis) as set forthilhdenture into the kind and amount of sharestatk, other securities or other property or
assets (including cash or any combination thertbaf) a holder of a number of shares of Common Stoglal to the Conversation Rate prior
to such transaction would have owned or been edtith receive (the Reference Property”, with each “unit of Reference Propertgieaning
the type and amount of Reference Property thatdehof one share of Common Stock would receivenuguch transaction, and (ii) upon
conversion of a Note, the Holder shall receiveSk#&lement Amount owing upon conversion calcul@meaccordance with the provisions of
Section 4.03, determined based on the Daily Se¢théAmounts calculated with respect to a unit ofeiRence Property, the Daily VWAP of
such unit of Reference Property and the ConveRite, as described in Section 4.03 (as if suchaieference Property were a share of
Common Stock). If the transaction causes CommocokStobe converted into the right to receive mbwanta single type of consideration
(determined based in part upon any from of stoakdroélection), (X) the Reference Property into \utitee Notes will be convertible (on a net-
share settled basis) as set forth in this Inderghadl be deemed to be the weighted average daffes and amounts of consideration received
by the holders of Common Stock that affirmativelsika such an election, and (y) the unit of Referdtroperty for purposes of the foregoing
sentence shall refer to the consideration refered clause (x) attributable to one share of Comr8tock. The Company shall not become a
party to any such transaction unless its termgamnsistent with this Section 4.07. Such supplemémd&nture shall provide for adjustments
which shall be as nearly equivalent as may be joegae to the adjustments provided for in this éldi4 in the judgment of the Board of
Directors or the board of directors of the succeBawson. If, in the case of any such recapitatimateclassification, change, consolidation,
merger, combination, sale, lease, other transfetadutory share exchange, the Reference Propargjviable thereupon by a holder of
Common Stock includes shares of stock, securitieth®r property or assets (including cash or amghination thereof) of a Person other
than the successor or purchasing Person, as thar@sbe, in such reorganization, reclassificatibiange, consolidation, merger,
combination, sale, lease, other transfer or statigbare exchange, then such supplemental indestatealso be executed by such other
Person.

The Company shall cause notice of the executicguoh supplemental indenture to be mailed to eadtdroat the address of such
Holder as it appears on the register of the Notaistamined by the Registrar, within 20 days aftexaetion thereof. Failure to deliver such
notice shall not affect the legality or validity fich supplemental indenture. The above provisidtisis Section shall similarly apply to
successive reclassifications, changes, consolitgtinergers, combinations, sales and conveyarfabg Bection 4.07 applies to any even
occurrence, Section 4.04 shall not apply.

SECTION 4.08 Taxes on Shares Issuédy issue of stock certificates on conversions ofds$ shall be made without charge to the
converting Holder for any documentary, stamp oiilsinissue or transfer tax in respect of the isghaeeof, and the Company shall pay any
and all documentary, stamp or similar issue orsfirtaxes that may be payable in respect of gweis
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or delivery of shares of Common Stock on conversioNotes pursuant hereto. The Company shall mteglver, be required to pay any such
tax which may be payable in respect of any transfarlved in the issue and delivery of shares ofm@mwn Stock in any name other than that
of the Holder of any Notes converted, and the Camsdall not be required to issue or deliver arghsstock certificate unless and until the
person or persons requesting the issue theredfrehad paid to the Company the amount of such tashall have established to the
satisfaction of the Company that such tax has paéh

SECTION 4.09 Reservation of Shares; Shares to be Fully Pa@m@liance With Governmental Requirements; ListihGammon
Stock.The Company shall provide, free from preemptivéatsgout of its authorized but unissued sharefares held in treasury, sufficient
shares of Common Stock to satisfy conversion ofNbees from time to time as such Notes are preddoteconversion (assuming that, at the
time of the computation of such number of shareseourities, all such Notes would be converted bingle Holder).

The Company covenants that all shares of Commock3tat may be issued upon conversion of Noted bbalewly issued shares or
treasury shares, shall be duly authorized, valgyed, fully paid and non-assessable and shélebdrom preemptive rights and free from
any tax, lien or charge (other than those creayettid Holder).

The Company shall list or cause to have quotedsaayes of Common Stock to be issued upon conveo$ibiotes on each national
securities exchange or over-the-counter or otheredtic market on which the Common Stock is theadi®r quoted.

SECTION 4.10 Responsibility of Truste&he Trustee and any other Conversion Agent shalahany time be under any duty or
responsibility to any Holder of Notes to determamecalculate the Conversion Rate or whether antg fexist which may require any
adjustment of the Conversion Rate, or with respetiie nature or extent or calculation of any sadjustment when made, or with respect to
the method employed, or herein or in any suppleaiémidenture provided to be employed, in makingshme. The Trustee and any other
Conversion Agent shall not be accountable witheespo the validity or value (or the kind or amdusitany shares of Common Stock, or of
any securities or property, which may at any tirmeédsued or delivered upon the conversion of ang®@nd the Trustee and any other
Conversion Agent make no representations with idpereto. Neither the Trustee nor any Conversigant shall be responsible for any
failure of the Company to issue, transfer or delev@y shares of Common Stock or stock certificatesther securities or property or cash
upon the surrender of any Notes for the purposmo¥ersion or to comply with any of the duties pa@ssibilities or covenants of the
Company contained in this Article 4. Without linmigj the generality of the foregoing, neither thestee nor any Conversion Agent shall be
under any responsibility to determine the corressnaf any provisions contained in any supplementinture entered into pursuant to
Section 4.07 relating either to the kind or amafrghares of stock or securities or property (idiig cash or any combination thereof)
receivable by Holders upon the conversion of thieites after any event referred to in such Sectibi dr to any adjustment to be made with
respect thereto, but, subject to the provisionSeaftion 7.2 of the Original Indenture, may accespt@nclusive evidence of the correctness of
any such provisions, and shall be protected inirglypon, the Officers’ Certificate (which the Coamy shall be obligated to file with the
Trustee prior to the execution of any such suppteeiéndenture) with respect thereto.
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SECTION 4.11Notice to Holders Prior to Certain Actiondn case:

(a) the Company shall declare a dividend (or ahgmwdistribution) on its Common Stock that woulduiee an adjustment in the
Conversion Rate pursuant to Section 4.04; or

(b) the Company shall authorize the granting tohthielers of all or substantially all of its Comm8tock of rights or warrants to
subscribe for or purchase any share of any claasybther rights or warrants that would requir@djustment in the Conversion Rate
pursuant to Section 4.04 or Section 4.12 hereof; or

(c) of any reclassification or reorganization of tiommon Stock of the Company (other than a susidivior combination of its
outstanding Common Stock, or a change in par valugpm par value to no par value, or from no yalue to par value), or of any
consolidation or merger to which the Company isdypand for which approval of any stockholdershaf Company is required, or of the s
lease or transfer of all or substantially all of #ssets of the Company and its consolidated Sakist} or

(d) of the voluntary or involuntary dissolutionmquiidation or winding up of the Company or any efStubsidiaries;

then, in each case (unless notice of such everthé&wise required pursuant to another provisiothisf Supplemental Indenture), the
Company shall cause to be filed with the Trustekthe Conversion Agent and to be mailed to eacliétadf Notes at such Holder’s address
appearing on a list of Holders of Notes, which@wnpany shall provide to the Trustee, as promplgracticable but in any event at least 10
days prior to the applicable date hereinafter siekia notice stating (x) the date on which a rdds to be taken for the purpose of such
dividend (or any other distribution) or rights oaments, or, if a record is not to be taken, the da of which the holders of Common Stock of
record to be entitled to such dividend, distribntar rights or warrants are to be determined, pthg date on which such reclassification,
reorganization, consolidation, merger, sale, letaasfer, dissolution, liquidation or winding upéxpected to become effective or occur, and
the date as of which it is expected that holderS@a@hmon Stock of record shall be entitled to exgeatheir Common Stock for securities or
other property deliverable upon such reclassificgtreorganization, consolidation, merger, safmdfer, dissolution, liquidation or winding
up. Failure to give such notice, or any defectehershall not affect the legality or validity aich dividend (or any other distribution),
reclassification, reorganization, consolidationygeg, sale, transfer, dissolution, liquidation aneling up.

SECTION 4.12 Stockholder Rights Plakach share of Common Stock issued upon convers$iNiotes pursuant to this Article 4 shall
be entitled to receive the appropriate numbergifts, if any, and the certificates representing@benmon Stock issued upon such conversion
shall bear such legends, if any, in each case gdmarovided by the terms of any stockholder sgiian adopted by the Company, as the
same may be amended from time to
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time. If prior to any conversion, however, sucthtigghave separated from the shares of Common 8ta@dcordance with the provisions of
the applicable stockholder rights agreement, thev€sion Rate shall be adjusted at the time ofragipa as if the Company distributed to all
holders of the Common Stock, shares of the CompaBgpital Stock, evidences of indebtedness, aggetserty, rights or warrants as
described in Section 4.04(c) above, subject tojusanient in the event of the expiration, terminatis redemption of such rights.

ARTICLE 5
R EMEDIES

SECTION 5.01 Events of Defaultn addition to the Events of Default specified ic8on 6.1 of the Original Indenture, with respiect
the Notes each of the following events shall bé Bment of Default” wherever used herein:

(a) failure by the Company to comply with its olalipn to convert the Notes in accordance with gupplemental Indenture upon
exercise of a Holder’s conversion right in accomawith Article 4 hereof;

(b) failure by the Company to provide a Fundame@tainge Company Notice pursuant to Section 3.Qdr(hptice of a specified
corporate transaction required by Section 4.01iedfi Section 4.01(a)(iv) in accordance with tied¢ewant Section, in each case when due;

(c) default by the Company or any Subsidiary of@menpany with respect to any mortgage, agreemeather instrument under which
there may be outstanding, or by which there magdwoeired or evidenced, any indebtedness for monegvieed in excess of $50 million in
the aggregate of the Company and/or any Subsidiahye Company, whether such indebtedness exisittas date hereof or shall hereafter
be created (i) resulting in such indebtedness bawpor being declared due and payable or (ii) darstg a failure to pay the principal or
interest of any such indebtedness when due andleaghits stated maturity, upon required repurehapon declaration or otherwise;

(d) a final judgment for the payment of $50 millionmore (excluding any amounts covered by inswprendered against the Comp
or any Significant Subsidiary of the Company, whjetigment is not discharged or stayed within 60sd&ier (i) the date on which the right
to appeal thereof has expired if no such appeatbtasnenced or (ii) the date on which all rightappeal have been extinguished;

(f) an involuntary case or other proceeding shaltbmmenced against a Significant Subsidiary ofXbmpany with respect to it or its
debts under any bankruptcy, insolvency or otheilaitaw now or hereafter in effect seeking the@ppment of a trustee, receiver, liquida
custodian or other similar official of it or anyt®tantial part of its property, and such involuptaaise or other proceeding shall remain
undismissed and unstayed for a period of 60 dayan @rder for relief shall be entered againstgnificant Subsidiary of the Company under
the federal bankruptcy laws as now or hereafteffiect; and
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(9) a Significant Subsidiary of the Company (A) eoences a voluntary case under any applicable batdyruinsolvency or other
similar law now or hereafter in effect, or conseawotthe entry of an order for relief in an involant case under any such law, (B) consents to
the appointment of or taking possession by a recgliguidator, assignee, custodian, trustee, srater or similar official of a Significant
Subsidiary of the Company or for all or substahtiall of the property and assets of a Signific&absidiary of the Company or (C) effects
any general assignment for the benefit of creditors

SECTION 5.02Additional InterestNotwithstanding any provisions of the Indenturdite contrary, if the Company so elects, the sole
remedy for an Event of Default relating to any ghtion to file reports with the Trustee as requitgdSection 314(a)(1) of the Trust Indent
Act or by Section 2.04 hereof or Section 4.6(djhef Original Indenture, shall for the first 180 ddgllowing the occurrence of such Event of
Default consist exclusively of the right to receadditional interest on the Notes equal to 0.50%mefprincipal amount of the Notes (*
Additional Interest ). In order to elect to pay Additional Interestths sole remedy during the first 180 days afterdbcurrence of an Event
of Default described in the preceding sentenceCrapany must (i) give notice to Holders of the &nthe Trustee and the Paying Agent of
such election on or before the close of businesh®®th Business Day after the date on which &went of Default occurs and (i) pay such
Additional Interest on or before the date on whsalsh Event of Default first occurs. Upon the falto timely give all Holders, the Trustee
and the Paying Agent such notice, the Notes willigect to acceleration as provided in SectioB Béreof. On the 180th day after such
Event of Default occurs (if such Event of Defaslniot cured or waived prior to such 180th day),Nbé&es shall be subject to acceleration as
provided in Section 5.03 hereof. This Section 082l not affect the rights of Holders of Noteghe event of the occurrence of any other
Event of Default. Whenever in the Indenture therméntioned, in any context, the payment of intezasor in respect of, any Note, such
mention shall be deemed to include mention of #nenent of Additional Interest provided for in ti8ection 5.02 to the extent that, in such
context, Additional Interest is, was or would begaiale in respect thereof pursuant to the provisafrthis Section 5.02, and express mention
of the payment of Additional Interest (if applicapin any provision shall not be construed as ekl Additional Interest in those provisions
where such express mention is not made.

SECTION 5.03Acceleration. If an Event of Default described in Section 6)tthe Original Indenture or in Section 5.01 fudre
occurs and is continuing, then, except for any Bltle principal of which shall have already becalue and payable, either the Trustee ol
Holders of not less than 25% in aggregate prin@pabunt of the Notes then outstanding by notiogriting to the Company (and to the
Trustee if given by Holders), may declare the enpiincipal amount of all of the Notes, and theiast accrued thereon, if any, to be due and
payable immediately, and upon any such declaratiersame shall become immediately due and pay&béeprovisions of Section 6.2 of the
Original Indenture shall otherwise remain applieatol the Notes.
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ARTICLE 6
S ATISFACTION AND D ISCHARGE

SECTION 6.01Satisfaction and Discharge of the Supplementalritute. (a) The satisfaction and discharge provisiongasét in this
Article 6 shall, with respect to the Notes, supdesthe entirety of Article 8 of the Original Indarg, and all references in the Original
Indenture to Article 8 thereof and satisfaction distharge provisions therein, as the case maghad, with respect to the Notes, be deemed
to be references to this Article 6 and the satt&facand discharge provisions set forth in thisdet6, respectively. When (i) the Company
shall deliver to the Registrar for cancellationNdites theretofore authenticated (other than antgdiat have been destroyed, lost or stolen
and in lieu of or in substitution for which otheptés shall have been authenticated and deliveretihat theretofore canceled, or (ii) all the
Notes not theretofore canceled or delivered toTtlustee for cancellation shall have become duepaydble (whether at Stated Maturity
the payment of the principal amount thereof, on Bagdamental Change Purchase Date or followindeteday of the applicable
Observation Period upon conversion or otherwisd)the Company shall deposit with the Trustee,ustfror deliver to the Holders, as
applicable, cash funds and shares of Common Sascipplicable, sufficient to pay all amounts duel(shares of Common Stock deliverable
following conversion, if applicable) on all of sublotes (other than any Notes that shall have badiated, destroyed, lost or stolen and in
lieu of or in substitution for which other Notesaithave been authenticated and delivered) noetbfare canceled or delivered to the Trustee
for cancellation, including principal and interésie, accompanied, except in the event the Notedusr@nd payable solely in cash at the
Stated Maturity of the Notes or upon an earlierdamental Change Purchase Date, by a verificatiport@s to the sufficiency of the
deposited amount from an independent certified atizmt or other financial professional reasonabtisfactory to the Trustee (which may
include any of the Underwriters), and if the Comypahall also pay or cause to be paid all other spaysable hereunder by the Company, 1
this Supplemental Indenture shall cease to bertidu effect (except as to (A) rights hereunderofders of the Notes to receive all amounts
owing upon the Notes and the other rights, dutiesabligations of Holders of the Notes, as benafies hereof with respect to the amoun
any, so deposited with the Trustee and (B) thetsigibligations and immunities of the Trustee heden), and the Trustee, on written dem
of the Company accompanied by an Officers’ Cedificand an Opinion of Counsel as required by Sedio3 of the Original Indenture and
at the cost and expense of the Company, shall &xecoper instruments acknowledging satisfacticth diecharge of this Supplemental
Indenture; the Company, however, hereby agreesittburse the Trustee for any costs or expensesatfier reasonably and properly incul
by the Trustee and to compensate the Trustee josemices thereafter reasonably and properly mexndey the Trustee in connection with
this Supplemental Indenture or the Notes.

SECTION 6.02 Deposited Monies to Be Held in Trust by TrusEehject to Section 6.04, all monies deposited tiehTrustee
pursuant to Section 6.01 shall be held in trusttiersole benefit of the Holders of the Notes, sunth monies shall be applied by the Trustee
to the payment, either directly or through any Rgyhgent (including the Company if acting as itsnoRaying Agent), to the Holders of the
particular Notes for the payment or redemption bfolt such monies have been deposited with the &eusf all sums due and to become due
thereon for principal and interest, if any.
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SECTION 6.03Paying Agent to Repay Monies Heldpon the satisfaction and discharge of this Italen all monies then held by any
Paying Agent of the Notes (other than the Trussba)l, upon written request of the Company, beitefusit or paid to the Trustee, and
thereupon such Paying Agent shall be released &lbfarther liability with respect to such monies.

SECTION 6.04Return of Unclaimed MoniesSubject to the requirements of applicable law, monies deposited with or paid to the
Trustee for payment of the principal of or interéfsany, on the Notes and not applied but remaninclaimed by the Holders of the Notes
two years after the date upon which the princifpalranterest, if any, on such Notes, as the casg be, shall have become due and payable,
shall be repaid to the Company by the Trustee omatie and all liability of the Trustee shall therengease with respect to such monies; anc
the Holder of any of the Notes shall thereaftekloaly to the Company for any payment that suchddobf the Notes may be entitled to
collect unless an applicable abandoned propertydiessignates another Person.

SECTION 6.05Reinstatementlf the Trustee or the Paying Agent is unablegplyaany money in accordance with Section 6.02 by
reason of any order or judgment of any court oregpmental authority enjoining, restraining or othiee prohibiting such application, the
Company’s obligations under this Supplemental Ihaien the Original Indenture and the Notes shalidwéved and reinstated as though no
deposit had occurred pursuant to Section 6.01 smtih time as the Trustee or the Paying Agentrsipied to apply all such money in
accordance with Section 6.Q&ovided, however, that if the Company makes any payment of intewastr principal of any Note following
the reinstatement of its obligations, the Compdrallde subrogated to the rights of the Holdersumh Notes to receive such payment from
the money held by the Trustee or Paying Agent.

ARTICLE 7
S UPPLEMENTAL | NDENTURES

SECTION 7.01 Amendments or Supplements Without Consent oEklth addition to any permitted amendment or suppleino the
Indenture pursuant to Section 9.1 of the Origindkinture, the Company and the Trustee may amesupptement the Indenture or the Notes
without notice to or the consent of any Holderhaf Notes:

(8) to add guarantees with respect to the Nc
(b) to secure the Note

(c) to add to the covenants of the Company for the fitesfehe Holders or surrender any right or powenferred upon the Compar
or
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(d) to conform this Supplemental Indenture andfting or terms of the Notes to the section entitledscription of Notes’as set fort
in the final prospectus supplement related to fferiag and sale of Notes dated September 15, 2

SECTION 7.02Amendments, Supplements or Waivers With Conseéfaldérs.Subject to Section 6.4, Section 6.7 and Sectiorm®.2
the Original Indenture and to the second senteht@oSection 7.02, but notwithstanding any of pievisions of Section 9.2 of the Original
Indenture to the contrary, the Company and thet€eushay only amend the Indenture with respectad\ibtes and the Notes with the written
consent of the Holders of a majority in principai@unt of the Notes then outstanding (includinghwitt limitation, consents obtained in
connection with a purchase of, or tender offenmhange offer for, Notes), and only the Holders ofiajority in principal amount of the
Notes then outstanding by written notice to thestea may waive future compliance by the Companly wiity provision of the Indentur
with respect to the Notes, or the Notes (includimighout limitation, consents obtained in conneetwith a purchase of, or tender offer or
exchange offer for, Notes). Notwithstanding theefping provision and in addition to the provisiafishe second paragraph of Section 9.2 of
the Original Indenture, without the consent of edoitder of an outstanding Note affected by therelmyamendment or waiver, including a
waiver in relation to a past Event of Default, nmay:

(@) make any change that adversely affects the comrergjhts of any Notes; ¢

(b) reduce any Fundamental Change Purchase Praraamd or modify in any manner adverse to the HeldENotes the Company’s
obligation to make any such payment, whether thnargamendment or waiver of provisions in the canés or definitions
related thereto or otherwis

ARTICLE 8
| NAPPLICABLE P ROVISIONS OF THEO RIGINAL | NDENTURE

SECTION 8.01Negative Pledge and Certain Sale and Lease-backsh@tionsThe provisions of Section 4.3. and 4.4 of the uadi
Indenture shall not be applicable to the Notes.

ARTICLE 9
M ISCELLANEOUS

SECTION 9.01 Governing LawTHE LAWS OF THE STATE OF NEW YORK SHALL GOVERN THISUPPLEMENTAL
INDENTURE AND EACH OF THE NOTES.

SECTION 9.02 Payments on Business Dalfsany Interest Payment Date or the Stated Matwitthe Notes or any earlier required
repurchase date would fall on a day that is notisifiss Day, the required payment shall be madbeonext succeeding Business Day and
no interest on such payment shall accrue in resgabe delay.
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SECTION 9.03 No Security Interest Createdothing in this Supplemental Indenture or in thedép expressed or implied, shall be
construed to constitute a security interest undeitniform Commercial Code or similar legislati@as,now or hereafter enacted and in effect,
in any jurisdiction.

SECTION 9.04 Trust Indenture ActThis Supplemental Indenture is hereby made subjeeind shall be governed by, the provisions of
the Trust Indenture Act required to be part of tmgovern indentures qualified under the Trust fridee Act. If any provision hereof limits,
qualifies or conflicts with another provision hefeo the Original Indenture that is required toibeluded in an indenture qualified under the
Trust Indenture Act, such required provision shahtrol.

SECTION 9.05 Benefits of Indenturdlothing in this Supplemental Indenture or in thedéo expressed or implied, shall give to any
Person, other than the parties hereto, any Payignt any Conversion Agent, any Bid Solicitationedy any authenticating agent, any
Registrar and their successors hereunder or theerobf the Notes, any benefit or any legal or tedple right, remedy or claim under this
Supplemental Indenture.

SECTION 9.06 Calculations Except as otherwise provided in this Supplememidé¢hture, the Company shall be responsible for
making all calculations called for under the NofEsese calculations include, but are not limiteddigterminations of any Last Reported Sale
Price of the Common Stock, accrued interest payablihie Notes and the Conversion Rate of the Ndtess.Company shall make all these
calculations in good faith and, absent manifesirethe Company'’s calculations shall be final aimtling on Holders of Notes. The Company
shall provide a schedule of its calculations tcheaftthe Trustee and the Conversion Agent (if dédfe than the Trustee), and each of the
Trustee and Conversion Agent (if different than Thestee) is entitled to rely conclusively upon #ueuracy of the Company’s calculations
without independent verification. The Trustee vigiward the Company’s calculations to any HoldeNotes upon the request of that Holder
at the sole cost and expense of the Company.

SECTION 9.07. Table of Contents, Headings, Ef€he table of contents and the titles and headifigise articles and sections of this
Supplemental Indenture have been inserted for coemee of reference only, are not to be considaerpdrt hereof, and shall in no way
modify or restrict any of the terms or provisioresdof.

SECTION 9.08 Execution in Counterpart3his Supplemental Indenture may be executed imanyber of counterparts, each of wh
shall be an original, but such counterparts sbakther constitute but one and the same instrument.

SECTION 9.09 Severabilityln the event any provision of this Supplementakmdre or in the Notes shall be invalid, illegal or
unenforceable, then (to the extent permitted by ke validity, legality or enforceability of themaining provisions shall not in any way be
affected or impaired.

[Remainder of the page intentionally left blank]
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IN WITNESS WHEREOF, the parties hereto have catisisdSupplemental Indenture to be duly executeaf fise day and year first
above written.

TYSON FOODS, INC

By: /s/ Dennis Leatherb
Name: Dennis Leatherb

Title: Executive Vice President and Chief Financial
Officer

[ Trustee Signature Follov]



THE BANK OF NEW YORK MELLON TRUST
COMPANY, NATIONAL ASSOCIATION, as Truste

By: /s/ Marcella Burges

Name: Marcella Burges
Title: Assistant Vice Preside



SCHEDULE A

The following table sets forth the amount if anyvigich the Conversion Rate per $1,000 principal am@f Notes will increase pursuant to
Section 4.06 of this Supplemental Indenture foheBiock Price and Effective Date set forth below:

Stock Price

Effective Dat¢ $12.75 $15.00 $17.50 $20.00 $25.00 $30.00 $40.00 $50.00 $75.00 $100.00
September 15, 20( 19.237¢ 13.851( 10.153¢ 7.811( 5.179¢ 3.831¢ 2.541: 1.960% 1.284: 0.967¢
October 15, 200 19.237¢ 13.413° 9.792¢ 7.076¢ 4.474¢ 3.222( 2.104¢ 1.620¢ 1.064¢ 0.802¢
October 15, 201 19.237¢ 12.810°7 8.620¢ 6.131f 3.615¢ 2.506¢ 1.617: 1.251( 0.827: 0.624:
October 15, 201 19.237¢ 11.894: 7.369: 4.838¢ 2.535¢ 1.670¢ 1.083 0.846% 0.561¢ 0.421:
October 15, 201 19.237¢ 10.159( 5.264% 2.877< 1.201. 0.787¢ 0.553¢ 0.443% 0.298: 0.225:

October 15, 201 19.237¢ 7.473: 0.000( 0.000C 0.000C 0.000( 0.000C 0.000C 0.000¢ 0.000(



EXHIBIT A
[FORM OF FACE OF NOTE]

THIS NOTE IS A GLOBAL NOTE WITHIN THE MEANING OF THE INDENTURE HEREINAFTER REFERRED TO AND IS
REGISTERED IN THE NAME OF A DEPOSITARY OR A NOMINEGF A DEPOSITARY. THIS NOTE IS EXCHANGEABLE FOR
NOTES REGISTERED IN THE NAME OF A PERSON OTHER THAME DEPOSITARY OR ITS NOMINEE ONLY IN THE LIMITEL
CIRCUMSTANCES DESCRIBED IN THE INDENTURE, AND NO TANSFER OF THIS NOTE (OTHER THAN A TRANSFER OF Tk
NOTE AS A WHOLE BY THE DEPOSITARY TO A NOMINEE OFHE DEPOSITARY OR BY A NOMINEE OF THE DEPOSITAR
TO THE DEPOSITARY OR ANOTHER NOMINEE OF THE DEPOS{RY) MAY BE REGISTERED EXCEPT IN LIMITED
CIRCUMSTANCES.

UNLESS THIS NOTE IS PRESENTED BY AN AUTHORIZED REERENTATIVE OF THE DEPOSITORY TRUST COMPANY, A
NEW YORK CORPORATION“DTC"), TO THE COMPANY OR ITS AGENT FOR REGISTRATI® OF TRANSFER, EXCHANGE OR
PAYMENT, AND ANY NOTE ISSUED IS REGISTERED IN THEAME OF CEDE & CO. OR IN SUCH OTHER NAME AS IS
REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC 4O ANY PAYMENT HEREON IS MADE TO CEDE & CO. OR
TO SUCH OTHER ENTITY AS IS REQUESTED BY AN AUTHORED REPRESENTATIVE OF DTC), ANY TRANSFER, PLEDGE (
OTHER USE HEREOF FOR VALUE OR OTHERWISE BY OR TO XNPERSON IS WRONGFUL INASMUCH AS THE REGISTERED
OWNER HEREOF, CEDE & CO., HAS AN INTEREST HEREIN.
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TYSON FOODS, INC.

3.25% Convertible Senior Note due 2013
No. [ | Initially $[ ]

CUSIP No. 902494 AP8

Tyson Foods, Inc., a Delaware corporation (heralled the “Company”, which term includes any successor Person urfaer t
Indenture hereinafter referred to), for value reedj hereby promises to pay CEDE & CO., or registerssigns Dollars ($
) (or such lesser principal amount as shall beipddn the “Schedule of Exchanges of Securitiagached hereto) on
October 15, 2013 unless earlier converted or réyased, and to pay interest thereon as set fottieimanner, at the rates and to the Persons
set forth in the Indenture.

This Note shall bear interest at a rate of 3.25%apaum from September 15, 2008 or from the masnedate to which interest had
been paid or provided to, but excluding, the nekesluled Interest Payment Date, until the prindigaitof shall be repaid. Interest on this
Note will be computed on the basis of a -day year composed of twelve 30-day months. Intésgzayable semi-annually in arrears on each
April 15 and October 15, commencing on April 15090to the Person in whose name this Note (or omeooe predecessor securities) is
registered at the close of business on the Re@deord Date for such interest. Additional Intereitbe payable at the option of the
Company on the terms set forth in Section 5.0hefwithin-mentioned Supplemental Indenture.

The Company shall pay principal of and interesttos Note, so long as such Note is a Global Noténimediately available funds to
the Depositary or its nominee, as the case magdthe registered Holder of such Note. The Comghall pay principal of any Notes (other
than Notes that are Global Notes) at the officagency designated by the Company for that purpidse Company has initially designated
the Trustee as its Paying Agent and Registrardpeet of the Notes and its agency in New York, Neuk as a place where Notes may be
presented for payment or for registration of transthe Company may, however, change the PayingtAgreRegistrar for the Notes without
prior notice to the Holders thereof, and the Comypaay act as Paying Agent or Registrar. InteresherNotes (other than Notes that are
Global Notes) will be payable (i) to Holders of tRetes having an aggregate principal amount of lofe$5,000,000 or less, by check ma
to the Holders of these Notes at their addressarBecurity Register and (ii) to Holders havingaggregate principal amount of Notes in
excess of $5,000,000, either by check mailed th ékdder at its address in the Security Registenpon application by a Holder to the
Registrar not later than the relevant Regular Re&ate, by wire transfer in immediately availahlads to that Holder’'s account within the
United States, which application shall remain iieetf until that Holder notifies, in writing, the Bistrar to the contrary.

Reference is hereby made to the further provisidribis Note set forth on the reverse hereof, wiiigther provisions shall for all
purposes have the same effect as if set forthisapthce.

A-2



In the case of any conflict between this Note dredlbhdenture, the provisions of the Indenture statitrol. This Note, for all purposes,
shall be governed by and construed in accordanitethe laws of the State of New York.

Unless the certificate of authentication hereonliesen executed by the Trustee referred to on therse hereof by manual signature,
this Note shall not be entitled to any benefit urttie Indenture or be valid or obligatory for anypose.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, TYSON FOODS, INC. has causesl ithstrument to be signed manually or by facsirhyats duly
authorized officers.

Dated: September 15, 2008

TYSON FOODS, INC

By:
Name:
Title:
By:
Name:
Title:
Attest:
By:
Name:
Title:



CERTIFICATE OF AUTHENTICATION
This is one of the Securities of the series deseghherein referred to in the within-mentioned imdee.

Dated: September 15, 2008

THE BANK OF NEW YORK MELLON TRUST
COMPANY, NATIONAL ASSOCIATION, as Truste

By:

Name: Lawrence M. Kusc
Title: Assistant Vice Preside
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[FORM OF REVERSE OF NOTE]

TYSON FOODS, INC.
3.25% Convertible Senior Note due 2013

This Note is one of a duly authorized issue of &ites of the Company (herein called thBlétes”), issued under an Indenture dated as
of June 1, 1995 (herein called th®figinal Indenture "), as supplemented by the Supplemental Indentateddas of September 15, 2008
(herein called the Supplemental Indenture” and the Original Indenture, as supplemented kyStipplemental Indenture, théntlenture ™)
by and between the Company and The Bank of New ¥tghon Trust Company, National Association (ascassor to JPMorgan Chase
Bank, N.A. (formerly The Chase Manhattan Bank, ))./herein called the Trustee”, and reference is hereby made to the Indentura fo
statement of the respective rights, limitationsigiits, duties and immunities thereunder of the Gany, the Trustee and the Holders of the
Notes and of the terms upon which the Notes aaa@ to be, authenticated and delivered. Additiblmdes may be issued in an unlimit
aggregate principal amount, subject to certain itmms specified in the Indenture.

This Note is not subject to redemption at the aptibthe Company prior to October 15, 2013 andtHeravoidance of doubt, this Note
is not subject to the provisions of Article 3 oétBriginal Indenture.

This Note is not subject to the provisions in Sat#.3 or Section 4.4 of the Original Indentured #me provisions in Article 6 of the
Supplemental Indenture supersede the entirety l&8 of the Original Indenture.

Upon the occurrence of a Fundamental Change, thdeHbas the right, at such Holder’s option, touiegithe Company to repurchase
all of such Holder's Notes or any portion therdoffrincipal amounts of $1,000 or integral multgpbaereof) on the Fundamental Change
Purchase Date at a price equal to the Fundamehtaide Purchase Price.

As provided in and subject to the provisions oflidenture, the Holder hereof has the right, abjitson, during certain periods and
upon the occurrence of certain conditions specifiettie Indenture, prior to the close of businesshe second Scheduled Trading Day
immediately preceding October 15, 2013, to contrest Note or a portion thereof that is $1,000 orrdgaegral multiple thereof, into cash and
shares of Common Stock, if any, at the applicaldeversion Rate specified in the Indenture, as &eljusom time to time as provided in the
Indenture.

As provided in and subject to the provisions of ltigenture, the Company will make all payments delilzeries in respect of the
Fundamental Change Purchase Price and the priranipalint on the Stated Maturity thereof, as the n@sgebe, to the holder who surrenders
a Note to a Paying Agent to collect such paymentsspect of the Note. The Company will pay casbwarts in money of the United States
that at the time of payment is legal tender forrpemgt of public and private debts.
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The Indenture permits, with certain exceptionshasdin provided, the amendment thereof and the fination of the rights and
obligations of the Company and the rights of thédds of the Notes to be effected under the Inderatiany time by the Company and the
Trustee with the consent of the Holders of a majoni principal amount of the Notes at the timestamding. The Indenture also contains
provisions permitting the Holders of specified mer@ages in principal amount of the Notes at the timtstanding, on behalf of the Holders of
all Notes, to waive compliance by the Company wihain provisions of the Indenture and certairt dafaults under the Indenture and their
consequences. Any such consent or waiver by thddfaif this Note shall be conclusive and bindingrupuch Holder and upon all future
Holders of this Note and of any Note issued up@régistration of transfer hereof or in exchangetoe or in lieu hereof, whether or not
notation of such consent or waiver is made upa ute.

As provided in and subject to the provisions of litdenture, in case an Event of Default, as defindtle Indenture, shall have occur
and be continuing, the principal of and interesatiiNotes may be declared due and payable, bgreitie Trustee or Holders of not less than
25% in aggregate principal amount of Notes thestantding, and upon said declaration shall becoreeadd payable, in the manner, with the
effect and subject to the conditions provided i lthdentureprovidedthat upon the occurrence of an Event of Defaultiigel in Section 6.1
(d) or (e) of the Original Indenture, the principahount of, and interest on, all the Notes shabraatically become due and payable.

No reference herein to the Indenture and no prowisf this Note or of the Indenture shall altefropair the obligation of the Company,
which is absolute and unconditional, to pay thagpal of and any premium and interest on this Naténe time, place and rate, and in the
coin and currency, herein prescribed.

As provided in the Indenture and subject to ceffiaiitations therein set forth, the transfer ofsthote is registrable in the Security
Register, upon surrender of this Note for regigirabf transfer at the office or agency of the Campin any place where the principal of and
interest on this Note are payable, duly endorsedbgccompanied by a written instrument of transfdorm satisfactory to the Company ¢
the Registrar duly executed by, the Holder heredfi® attorney duly authorized in writing, and tgpon one or more new Notes of this s¢
and of like tenor, of authorized denominations fmdhe same aggregate principal amount, will Iseésl to the designated transferee or
transferees.

The Notes are issuable only in registered form evittcoupons in denominations of $1,000 and anygmatenultiple thereof. As
provided in the Indenture and subject to certamitétions therein set forth, the Notes are exchablgefor a like aggregate principal amount
of Notes and of like tenor of a different authodzenomination, as requested by the Holder surremglthe same.

No service charge shall be made for any such regjist of transfer or exchange, but the Company regyire payment of a sum
sufficient to cover any tax or other governmenterge payable in connection therewith.
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Prior to due presentment of this Note for registradf transfer, the Company, the Trustee and geyntof the Company or Trustee nr
treat the Person in whose name the Note is regstes the owner hereof for all purposes, whethaobthis Note be overdue, and neither the
Company, the Trustee nor any such agent shallfbetafl by notice to the contrary.

All defined terms used in this Note that are defiirethe Indenture shall have the meanings assigm#tem in the Indenture.
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ABBREVIATIONS

The following abbreviations, when used in the ingawn of the face of this Note, shall be constrasdhough they were written out in full
according to applicable laws or regulations:

TEN COM- as tenants in commc UNIF GIFT MIN ACT
Custodiar
(Cust)
TEN ENT - as tenants by the entireti
(Minor)
JT TEN - as joint tenants with right of
survivorship and not as tenants in comr Uniform Gifts to Minors Act (State)

Additional abbreviations may also be used thoughimthe above list.
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SCHEDULE A
SCHEDULES OF EXCHANGES OF SECURITIES

TYSON FOODS, INC.
3.25% Convertible Senior Notes due 2013

The initial principal amount of this Registered &b Security is (% ). The following, exchanges,
purchases or conversions of a part of this Regidt&lobal Security have been made:
Principal amount of this Signature of
Amount of decrease in Amount of increase in Registered Global Securit authorized signatory
Date of principal amount of this principal amount of this following such decrease ¢ of Trustee or
Exchange Registered Global Securit Registered Global Securit increase Custodian
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EXHIBIT B
[FORM OF NOTICE OF CONVERSION]
To: Tyson Foods, Inc.

The undersigned owner of this Note hereby irreviycakercises the option to convert this Note, poéion hereof (which is $1,000 or
an integral multiple hereof) below designated, icash and shares of Common Stock, if any, in aermel with the terms of the Indenture
referred to in this Note, and directs that cashap&yand any shares of Common Stock issuable divéiddole upon conversion, together w
any check in payment for fractional shares of Comi&tock, and any Notes representing any unconvertadipal amount hereof, be paid or
issued and delivered, as the case may be, togstared Holder hereof unless a different namebleas indicated below. Subject to certain
exceptions set forth in the Indenture, if this oetis being delivered on a date after the clodmisiness on a Regular Record Date and prior to
the opening of business on the related InteresneayDate, this notice is accompanied by paymeanamount equal to the interest payable
on such Interest Payment Date of the principahisf Note to be converted. If any shares of ComntoglSare to be issued in the name of a
Person other than the undersigned, the undersigitigghy all transfer taxes payable with respeae@® Any amount required to be paid by
the undersigned on account of interest accompémnielote.

Principal amount to be converted (in an integraltiple of $1,000, if less than all):

$

Signature(s

Signature(s) must be guaranteed
by an institution which is a member of one of the
following recognized signature Guarantee Progr:

(i) The Securities Transfer Agent Medallion Program
(STAMP); (ii) The New York Stock Exchange
Medallion Program (MNSP); (iii) The Stock Exchange
Medallion Program (SEMP) or (iv) another guarantee
program acceptable to the Trust

Signature Guarante
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Fill in for registration of any shares of Commow&t and Notes if to be issued otherwise than toehestered Holder.

(Name)

(Address)

Please print Name and Address
(including zip code numbe

Social Security or other Taxpayer
Identifying Numbel
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EXHIBIT C
[FORM OF FUNDAMENTAL CHANGE PURCHASE NOTICE]
To: Tyson Foods, Inc.

The undersigned registered owner of this Note heaeknowledges receipt of a notice from Tyson Fobus (the “Company”) as to the
occurrence of a Fundamental Change with respahet€ompany and specifying the Fundamental ChangehBse Date and requests and
instructs the Company to repay to the registerddendnereof in accordance with the applicable miovis of this Note and the Indenture
referred to in this Note (1) the entire principal@unt of this Note, or the portion thereof (tha$is000 principal amount or an integral
multiple thereof) below designated, and (2) if scindamental Change Purchase Date does not fatigdilre period after a Regular Record
Date and on or prior to the corresponding Intelfegtment Date, accrued and unpaid interest themediut excluding, such Fundamental
Change Purchase Date.

In the case of certificated Notes, the certificaienbers of the Notes to be repurchased are asrtebilow:

Dated:

Signature(s

Social Security or Other Taxpayer Identificationrher

principal amount to be repaid (if less than all): $
,000

NOTICE: The signature on the Fundamental Che
Purchase Notice must correspond with the name as
written upon the face of the Note in every parteul
without alteration or enlargement or any change
whatever
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EXHIBIT D
[FORM OF ASSIGNMENT AND TRANSFER]

For value received hereby sell(s), assign(s) and transfer(s) unto (Please insert social security
or Taxpayer Identification Number of assignee)wlithin Note, and hereby irrevocably constitutes apgoints
attorney to transfer the said Note on the bookb®Company, with full power of substitution in theemises.

Dated:

Signature(s

Signature(s) must be guaranteed
by an institution which is a member of one of the
following recognized signature Guarantee Progr:

(i) The Securities Transfer Agent Medallion Program
(STAMP); (ii) The New York Stock Exchange
Medallion Program (MNSP); (iii) The Stock Exchange
Medallion Program (SEMP) or (iv) another guarantee
program acceptable to the Trust

Signature Guarante
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Exhibit 5.1

SIDLEY AUSTIN LLP SIDLEY AUSTIN LLP BEIJING LOS ANGELES
ONE SOUTH DEARBORN BRUSSELS NEW YORK
I D L E i CHICAGO, IL 60603 CHICAGO SAN FRANCISCO

(312) 853 7000 DALLAS SHANGHAI

(312) 853 7036 FAX FRANKFURT SINGAPORE
GENEVA SYDNEY
HONG KONG TOKYO
LONDON WASHINGTON, D.C.
FOUNDED 186€

September 15, 2008

Tyson Foods, Inc.
2210 West Oaklawn Drive
Springdale, Arkansas 72762-6999

Re: Tyson Foods, Inc. - 23,000,000 Shares of Gassmmon Stock and $517,500,000 Principal Amour.86% Convertible
Senior Notes due 20!

Ladies and Gentlemen:

We are acting as counsel for Tyson Foods, Incglaware corporation (the “Company”), in connectiath the issuance of and sale by
the Company of up to 23,000,000 shares of the Cagip&lass A Common Stock, par value $0.10 peresftae “Shares”), and
$517,500,000 aggregate principal amount of the Gomis 3.25% Convertible Senior Notes due 2013 ‘{@uwnvertible Notes”) pursuant to
the prospectus supplements dated September 9,(2@08rospectus Supplements”) supplementing thegactus dated September 4, 2008
(the “Base Prospectus”) that forms part of the fEditctive Amendment No. 1, dated September 4, 2808 "“Post-Effective Amendment”),
which amends the Company’s Registration Statemeiitoom S-3 (File No. 333-132434) (as amended byPthst-Effective Amendment, the
“Registration Statement”) filed with the Securitesd Exchange Commission (the “SEC”) under the St@esiAct of 1933, as amended (the
“Securities Act”). As noted below, certain of therertible Notes have been, and additional Coriertiotes may be, issued under an
Indenture dated as of June 1, 1995 (the “Base tndef), between the Company and The Bank of Newk¥ellon Trust Company, N.A., as
trustee (the “Trustee”), as supplemented by a smpehtal indenture dated as of September 15, 2888 Qupplemental Indenture” and
together with the Base Indenture, the “Indenturelating to the Convertible Notes.

We have examined (i) the Base Prospectus and tsp@&etus Supplements, (ii) the Registration Stat¢n(i@) the Indenture, (iv) the
Convertible Notes in global form, (v) the executértderwriting Agreements, each dated September®3 e “Underwriting Agreementy”
among the Company and the several underwriters thaéineeein relating to the Shares and the Converildtes, respectively, (vii) certain
resolutions of the Board of Directors of the Compadopted on September 3, 2008, as certified bypdweetary of the Company on the date
hereof as being true, complete and correct andlifidrce and effect, relating to, among other gsinthe execution and delivery of the
Underwriting Agreements and the sale of the Shamnesthe Convertible Notes and (viii) certain refohs of the Offering Committee of the

Sidley AustinLLpr is a limited liability partnership practicing inféifation with other Sidley Austin partnershi
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Tyson Foods, Inc.
September 15, 2008
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Board of Directors of the Company adopted on Sepé&r, 2008, as certified by the Secretary of thm@any on the date hereof as being
true, complete and correct and in full force arfécetf relating to, among other things, the salthefShares and the Convertible Notes (the
“Offering Committee Resolutions”). We have alsomi@ed such records, documents and questions ofdlagvsatisfied ourselves as to such
matters of fact, as we have considered relevanhandssary as a basis for the opinions set fotttwbe

In rendering the opinions set forth below, we hassumed the genuineness of all signatures, thedagacity of natural persons, the
authenticity of all documents submitted to us agioals, the conformity to original documents df@gcuments submitted to us as duplicates
or certified or conformed copies, and the authémgtaf the originals of such latter documents. Wanéhave assumed that the Indenture is the
valid and legally binding obligation of the Trustee

Based on the foregoing and subject to the qualitina and limitations set forth below, we are ¢ tpinion that:

1.

The issuance and sale of 20,000,000 of the Shareered by the Registration Statement has bdgradthorized and each such
Share has been validly issued and fully paid ambisssessabl

The issuance and sale of 3,000,000 of the Skaresed by the Registration Statement in connedtith any exercise of the over-
allotment option granted to the underwriters punsta the applicable Underwriting Agreement hasnbaly authorized, and ea
such Share will be validly issued, fully paid arahassessable when certificates representing suaieSshall have been duly
executed, countersigned and registered and dulyedet! to the purchasers thereof against paymethteodigreed consideration
therefor as contemplated by such Underwriting Agreset.

The $450,000,000 principal amount of the CorillerNotes which have been issued under the Indemnstitute valid and
legally binding obligations of the Company enfottwlesagainst the Company in accordance with theinggexcept to the extent
enforceability may be limited by applicable bankayp insolvency, reorganization, moratorium, fralesa transfer or other simil;
laws affecting the enforcement of creditors’ righenerally and by the effect of general princigdéequity, regardless of whether
enforceability is considered in a proceeding iniggor at law).

The $67,500,000 principal amount of the ConbttNotes which may be issued under the Indentucennection with any
exercise of the over-allotment option granted ®uhderwriters pursuant to the applicable UndemgiAgreement will constitute
valid and legally binding obligations of the Compamforceable against the Company in accordandetiviir terms (except to
the extent enforceability may be limited by apphieabankruptcy, insolvency, reorganization, morator, fraudulent transfer ¢
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other similar laws affecting the enforcement ofdit@s’ rights generally and by the effect of gealqarinciples of equity,
regardless of whether enforceability is consideneal proceeding in equity or at law) when such Gotilble Notes shall have been
duly executed by the Company and authenticatethéy tustee, as provided in the Indenture and thalugons of the Company’s
Board of Directors, and shall have been duly dedigeto the purchasers thereof against paymenedigheed consideration
therefor as contemplated by such Underwriting Agreset.

For the purposes of this opinion letter, we haweiaged that, at the time of the issuance, sale alivkdy of the Shares and the
Convertible Notes pursuant to the respective olletraent options: (i) the authorization thereofthg Company will not have been modified
or rescinded, and there will not have occurredarange in law affecting the validity, legally bindicharacter or enforceability thereof;

(i) the Indenture will not have been modified anended; and (iii) the Certificate of Incorporatiamd By-laws of the Company, as currently
in effect, will not have been modified or amended will be in full force and effect.

This opinion letter is limited to the federal laofsthe United States of America, the laws of that&bf New York and the General
Corporation Law of the State of Delaware.

We do not find it necessary for the purposes o ¢igiinion letter to cover, and accordingly we espneo opinion as to, the applicatiol
the securities or blue sky laws of the variousestéb sales of the Securities.

We hereby consent to the filing of this opiniortdetas an Exhibit to the filing by the Company @arrent Report on Form 8-K on the
date hereof, which Form 8-K will be incorporatedrbjerence into the Registration Statement, aradl teferences to our firm included in or
made a part of the Prospectus. In giving such canae do not thereby admit that we are within¢htegory of persons whose consent is
required by Section 7 of the Securities Act orriated rules or regulations promulgated thereubgiehe SEC.

Very truly yours,

/s/ Sidley Austin LLF
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EXECUTION COPY

JPMorgan Chase Bank, National Association
P.O. Box 161

60 Victoria Embankment

London EC4Y 0JP

England

September 9, 2008

To: Tyson Foods, Inc.

2210 West Oaklawn Drive
Springdale, Arkansas 72762-6999
Attention: Treasurer

Telephone No.: (479) 290-4000
Facsimile No.:(479) 757-6868

Re: Call Option Transaction

The purpose of this letter agreement (th@3dhfirmation ”) is to confirm the terms and conditions of thdl option transaction entered
into between JPMorgan Chase Bank, National Assooigtondon Branch (Dealer”) and Tyson Foods, Inc. Counterparty ") as of the
Trade Date specified below (thélfansaction ”). This letter agreement constitutes a “Confirroatias referred to in the ISDA Master
Agreement specified below. This Confirmation shafilace any previous agreements and serve asytilelbcumentation for this Transacti

The definitions and provisions contained in the208DA Equity Derivatives Definitions (theEquity Definitions "), as published by
the International Swaps and Derivatives Associatioo. (“ISDA ") are incorporated into this Confirmation. In tieent of any inconsistency
between the Equity Definitions and this Confirmatithis Confirmation shall govern. Certain defitedns used herein have the meanings
assigned to them in the prospectus dated SeptefnBO08, as supplanted by the prospectus suppletaéed September 10, 2008
(collectively, the “Prospectus”) relating to the USD 450,000,000 principal amoah8.25% Convertible Senior Notes due October20d.3,
(the “Convertible Notes” and each USD 1,000 principal amount of Convegtibtes, a ‘Convertible Note”) issued by Counterparty
pursuant to an indenture dated June 1, 1995 bet@eanterparty and The Bank of New York Mellon TrGstmpany, N.A., as trustee (the “
Trustee”) (the “ Base Indenture”), as supplemented by the supplemental indentererden Counterparty and the Trustee to be dated
September 15, 2008 (theStupplemental Indenture” and, together with the Base Indenture, tHhedenture ”). In the event of any
inconsistency between the terms defined in theg@ass, the Indenture and this Confirmation, theef@mation shall govern. The parties
acknowledge that this Confirmation is entered mtiche date hereof with the understanding thatgfinitions set forth in the Indenture whi
are also defined herein by reference to the Indergnd (ii) sections of the Indenture that arerrefkto herein will conform to the descriptit
thereof in the Prospectus. If any such definitionthe Indenture or any such sections of the Ingendiffer from the descriptions thereof in
the Prospectus, the descriptions thereof in theg@us will govern for purposes of this ConfirraatiThe parties further acknowledge that
the Indenture section numbers used herein are loastree draft of the Indenture last reviewed by|Beas of the date of this Confirmation,
and if any such section numbers are changed imtlenture as executed, the parties will amendQhisfirmation in good faith to preserve
intent of the parties. For the avoidance of dotdferences to the Base Indenture or the Supplefledinture, as the case may be, herein are
references to the Base Indenture or the Suppleiriedinture, as the case may be, as in effect @dlaite of its execution and if the Base
Indenture or the Supplemental Indenture is amefal&mving its execution, any such amendment willdigregarded for purposes of this
Confirmation unless the parties agree otherwiseriting.

JPMorgan Chase Bank, National Association
Organized under the laws of the United States asMational Banking Association
Main Office 1111 Polaris Parkway, Columbus, Ohio, 83271
Registered as a branch in England & Wales branch raber BRO00746.
Registered branch address 125 London Wall, LondorEC2Y 5AJ.
Authorized and regulated by the Financial Service®wuthority.



Each party is hereby advised, and each such pekhoavledges, that the other party has engaged iefi@ined from engaging in,
substantial financial transactions and has taklkeranaterial actions in reliance upon the paréedty into the Transaction to which this
Confirmation relates on the terms and conditiongas¢h below.

1. This Confirmation evidences a complete and Ibig@igreement between Dealer and Counterpartytag terms of the Transaction to
which this Confirmation relates. This Confirmatisimall supplement, form a part of, and be subjeentagreement in the form of the 2002
ISDA Master Agreement (theAgreement”) as if Dealer and Counterparty had executed aeeagent in such form (but without any
Schedule except for the election of the laws ofState of New York as the governing law) on thed&r®ate. In the event of any
inconsistency between provisions of that Agreenaantthis Confirmation, this Confirmation will prélfor the purpose of the Transaction to
which this Confirmation relates. The parties herabsee that no Transaction other than the Trarsatti which this Confirmation relates

shall be governed by the Agreement.

2. The terms of the particular Transaction to whtdk Confirmation relates are as follows:

General Terms
Trade Date
Effective Date
Option Style:
Option Type:
Buyer:

Seller:
Shares:

Number of Options:

Applicable Percentag

Option Entitlement:

Strike Price

Premium:

September 9, 20C

The third Exchange Business Day immediately poahte Premium Payment De
“Modified Americar’, as described undProcedures for Exerci’ below

Call

Counterparty

Dealer

The Class A Common Stock of Counterparty, par val8® 0.10 per Share (Exchange
symbol“TSN")

450,000. For the avoidance of doubt, the Numb&mifons shall be reduced by any
Options exercised by Counterparty. In no event thél Number of Options be less than
zero.

50%

As of any date, a number equal to the product@fthplicable Percentage and the
Conversion Rate as of such date (as defined iStipplemental Indenture, but without
regard to any adjustments to the Conversion Rataupnt to Section 4.04(g), Section
4.04(h) or to Section 4.06 of the Supplemental mhdie), for each Convertible Nof

USD 16.8937
USD 45,990,000.0
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Premium Payment Dat

Exchange

Related Exchange(s
Procedures for Exercis

Exercise Period(s):

Conversion Date:

Exercisable Options:

Expiration Time;
Expiration Date
Multiple Exercise:

Automatic Exercise:

Notice of Exercise:

September 15, 20(
The New York Stock Exchang
All Exchanges

Notwithstanding anything to the contrary in the BgDefinitions, an Exercise Peric
shall occur with respect to an Option hereundey drduch Option is an Exercisable
Option (as defined below) and the Exercise Petadl ®e, in respect of any Exercisa
Option, the period commencing on, and including, riflevant Conversion Date and
ending on, and including, the Scheduled Valid Dagnediately preceding the first day
of the relevant Settlement Averaging Period in eespf such Conversion Date;
providedthat in respect of Exercisable Options relatin@tmvertible Notes for which
the relevant Conversion Date occurs on or aftee 1) 2013, the final day of the
Exercise Period shall be the Scheduled Valid Dapédiately preceding the Expiration
Date.

With respect to any conversion of Convertible Npthe date on which the Holder (as
such term is defined in the Indenture) of such @otible Notes satisfies all of the
requirements for conversion thereof as set fortBantion 4.02(b) of the Supplemental
Indenture

In respect of each Exercise Period, a number oib@pequal to the number of
Convertible Notes surrendered to Counterparty éoversion with respect to such
Exercise Period but no greater than the Numberptiods.

The Valuation Time
October 15, 2013, subject to earlier exerc
Applicable, as described under Exercisable Optidom/e.

Applicable; and means that in respect of an Exereisriod, a number of Options not
previously exercised hereunder equal to the numbEKkercisable Options shall be
deemed to be exercised on the final day of suchdiseePeriod for such Exercisable
Options;providedthat such Options shall be deemed exercised orthetextent that
Counterparty has provided a Notice of Exercise ¢alBr.

Notwithstanding anything to the contrary in the EgDefinitions, in order to exercis
any Exercisable Options, Counterparty must noti@al@r in writing before 5:00 p.m.
(New York City time) on the Scheduled Valid Daygrrto the scheduled first day of t
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Settlement Averaging Period for the Exercisablei@ystbeing exercised of (i) the
number of such Options and (ii) the scheduled flest of the Settlement Averaging
Period and the scheduled Settlement Date; prowlutdn respect of Exercisable
Options relating to Convertible Notes with a Corsi@n Date occurring on or after
June 15, 2013, such notice may be given on or fwithhe second Scheduled Valid Day
immediately preceding the Expiration Date and radyg specify the number of such
Exercisable Option:

Settlement Terms
Settlement Methoc Net Share Settleme

Net Share Settlement: Dealer will deliver to Counterparty, on the relev8ettlement Date, a number of Shares
equal to the Net Shares in respect of any Exeregaption exercised or deemed
exercised hereunder. In no event will the Net Shheeless than zer

Net Shares: In respect of any Exercisable Option exercisedeanued exercised, a number of Shares
equal to (A) the sum of the quotients, for eachid/Blay during the Settlement
Averaging Period for such Exercisable Option, ¢ftfre Option Entitlement on such
Valid Day multiplied by(y) the Relevant Price on such Valid Dagsthe Strike Price,
divided by(z) such Relevant Pricdivided by(B) the number of Valid Days in the
Settlement Averaging Periodrovided, however, that if the calculation contained in
clause (y) above results in a negative number, suafber shall be replaced with the
number“zerc”.

Dealer will deliver cash in lieu of any fractiortathares to be delivered with respect to
any Net Shares valued at the Relevant Price folagitev/alid Day of the Settlement
Averaging Period

Valid Day: “Valid Day” means ¢ Trading Da” as defined in the Supplemental Indenti

Scheduled Valid Day: “Scheduled Valid Day” means a “Scheduled Trading'Tss defined in the
Supplemental Indentur

Relevant Price: On any Valid Day, the “Daily VWAP" as defined ingtsupplemental Indenture;
providedthat in the event that Daily VWAP is no longer sfied under the heading
“Bloomberg VWAP” on Bloomberg page TSN.N <equity®R (or its equivalent
successor if such page is not available) and De#@agrees on a good faith,
commercially reasonable basis with a determinaticthe “Daily VWAP” by
Counterparty pursuant to the Supplemental IndentheeCalculation Agent may make
adjustments to such Daily VWAP as it, in its comaiely reasonable discretion,
determines are appropria
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Settlement Averaging Period:

Settlement Date:

Settlement Currenc

Other Applicable Provisions:

Representation and Agreement:

3. Additional Terms applicable to the Transacti
Adjustments applicable to the Transacti
Potential Adjustment Events:

Method of Adjustment:

Extraordinary Events applicable to the Transact

Merger Events:

For any Exercisable Option, the “Observation Pérfodthe related Convertible Notes
as defined in the Supplemental Indent

For any Exercisable Option, the date Shares willddevered with respect to the
Convertible Notes related to such Exercisable @tionder the terms of the
Supplemental Indentur

USD

The provisions of Sections 9.1(c), 9.8, 9.9, 99112 and 10.5 of the Equity Definitions
will be applicable, except that all referencesuntsprovisions to “Physically-settled”
shall be read as references to “Net Share Settlbidt. Share Settled” in relation to any
Option means that Net Share Settlement is appédabthat Option

Notwithstanding Section 9.11 of the Equity Defioits, the parties acknowledge t

any Shares delivered to Counterparty shall be, u@timery, subject to restrictions and
limitations arising from Counterparty’s status ssuier of the Shares under applicable
securities laws

Notwithstanding Section 11.2(e) of the Equity Défoms, a“Potential Adjustment
Event” means an occurrence of any event or comdiis set forth in Section 4.04 of the
Supplemental Indenture that would result in an stdjent to the Conversion Rate of the
Convertible Notesprovidedthat in no event shall there be any adjustmentumeter as

a result of an adjustment to the Conversion Ratsyaunt to Section 4.04(g), Section
4.04(h) or Section 4.06 of the Supplemental Inden

Calculation Agent Adjustment, and means that, nbstanding Section 11.2(c) of the
Equity Definitions, upon any adjustment to the GCension Rate of the Convertible
Notes pursuant to the Supplemental Indenture (altzar Section 4.04(g), Section 4
(h) and Section 4.06 of the Supplemental Indenttine) Calculation Agent will make a
corresponding adjustment to any one or more ofsthige Price, Number of Options,
Option Entitlement and any other variable relevtarthe exercise, settlement or
payment for the Transactio

Applicable;providedthat notwithstanding Section 12.1(b) of the Eqgfinitions, a
“Merger Event” means the occurrence of any everbodition set forth in clauses (i) —
(iv) of Section 4.07 of the Supplemental Indenti
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Tender Offers:

Consequence of Merger Events/Tender Of

Nationalization, Insolvency or Delisting:

Additional Disruption Events
Change in Law
Failure to Deliver
Determining Party
Non-Reliance:
Agreements and Acknowledgeme

Regarding Hedging Activitie:

Applicable;providedthat notwithstanding Section 12.1(d) of the Eqgfinitions, a
“Tender Offer” means the occurrence of any everttomdition set forth in Section 4.04
(e) of the Supplemental Indentu

Notwithstanding Section 12.2 and Section 12.3 efElquity Definitions, upon th
occurrence of a Merger Event or a Tender OfferGhkulation Agent shall make a
corresponding adjustment in respect of any adjustmeder the Indenture to any one or
more of the nature of the Shares, Strike Price, bmof Options, Option Entitlement
and any other variable relevant to the exercidtiesgent or payment for the
Transactionprovided, however, that such adjustment shall be made without retgard
any adjustment to the Conversion Rate for the restiaf additional shares as set forth
in Section 4.06 of the Supplemental Indentpreyided furtherthat if, with respect to a
Merger Event or a Tender Offer, (i) the considerafior the Shares includes (or, at the
option of a holder of Shares, may include) shafes@ntity or person not organized
under the laws of the United States, any Statetiear the District of Columbia or (ii)
the Counterparty to the Transaction following sivdrger Event or Tender Offer, will
not be the Issuer following such Merger Event onder Offer, then Cancellation and
Payment (Calculation Agent Determination) shalllgp

Cancellation and Payment (Calculation Agent Deteatidn); providedthat, in addition
to the provisions of Section 12.6(a)(iii) of theuiy Definitions, it will also constitute a
Delisting if the Exchange is located in the Uniftdtes and the Shares are not
immediately re-listed, re-traded or re-quoted oy @fithe New York Stock Exchange,
the American Stock Exchange, The NASDAQ Global Gdiéarket or The NASDAQ
Global Market (or their respective successorghéf Shares are immediately re-listed,
re-traded or re-quoted on any of the New York Stegkhange, the American Stock
Exchange, The NASDAQ Global Select Market or TheSIAQ Global Market (or
their respective successors), such exchange oatiprosystem shall thereafter be
deemed to be the Exchani

Applicable
Applicable
For all applicable Extraordinary Events, Dez
Applicable

Applicable



Additional Acknowledgments Applicable

4. Calculation Agent: Dealer;providedthat all determinations made by the Calculation #ghall be made in
good faith and in a commercially reasonable marffafowing any calculation by the
Calculation Agent hereunder and a prior writteruessi by Counterparty, the Calculal
Agent shall provide Counterparty a written explarabf any calculation or adjustment
made by it including, where applicable, a desariptaf the methodology and the basis
for such calculation or adjustment in reasonabtailjét being understood that the
Calculation Agent shall not be obligated to diselasy proprietary models used by it
for such calculatior

5. Account Details:
(@ Account for payments to Counterpar

JPMorgan Chase Bank

1 Chase Manhattan Plaza

New York, NY

ABA # 021000021

Account Name : Tyson Foods, Inc.
Account No. : 304182427

Account for delivery of Shares to Counterparty:
To be provided by Counterparty
(b) Account for payments to Deale

JPMorgan Chase Bank, National Association, New York
ABA: 021 000 021

Favour: JPMorgan Chase Bank, National Associatibnrdon
A/C: 0010962009 CHASUS33

Account for delivery of Shares from Dealer:
DTC 0060

6. Offices:

The Office of Counterparty for the Transactionligpplicable, Counterparty is not a Multibranchtar
The Office of Dealer for the Transaction is: London

JPMorgan Chase Bank, National Association
London Branch

P.O. Box 161

60 Victoria Embankment

London EC4Y 0JP

England

7. Notices: For purposes of this Confirmation:



(@)

(b)

Address for notices or communications to Counteyp:

Tyson Foods, Inc.

2210 West Oaklawn Drive
Springdale, Arkansas 72762-6999
Attention: Treasurer

Telephone No.: (479) 290-4000
Facsimile No: (479) 757-6868

Address for notices or communications to Dee

JPMorgan Chase Bank, National Association
277 Park Avenue, 1% Floor

New York, NY 10172

Attention: Mariusz Kwashnik

Title: Operations Analyst

EDG Corporate Marketing

Telephone No: (212) 622-6707

Facsimile No: (212) 622-8534

8. Representations and Warranties of Counterparty

The representations and warranties of Counterpaitjorth in Section 1 of the Convertible Notes Eivariting Agreement (the “
Underwriting Agreement ") dated as of September 9, 2008 among CounterpaRy Morgan Securities Inc. and Merrill Lyncheree,
Fenner & Smith Incorporated as representativeeefinderwriters are true and correct and are hedebyned to be repeated to Dealer as if
set forth herein. Counterparty hereby further repnés and warrants to Dealer that:

(@)

(b)

(©

(d)

Counterparty has all necessary corporate pangéruthority to execute, deliver and perform kigations in respect of this
Transaction; such execution, delivery and performedmve been duly authorized by all necessary catgaction on
Counterparty’s part; and this Confirmation has beely and validly executed and delivered by Coypdely and constitutes its
valid and binding obligation, enforceable againsu@terparty in accordance with its terms, subjeeplicable bankruptcy,
insolvency, fraudulent conveyance, reorganizatiooratorium and similar laws affecting creditorghts and remedies generally,
and subject, as to enforceability, to general pies of equity, including principles of commerciahsonableness, good faith and
fair dealing (regardless of whether enforcemesbigght in a proceeding at law or in equity) andepxthat rights to
indemnification and contribution hereunder mayibetéd by federal or state securities laws or pupblicy relating theretc

Neither the execution and delivery of this Confitima nor the incurrence or performance of obligasiof Counterparty hereunc
will conflict with or result in a breach of the ¢iéicate of incorporation or by-laws (or any equimat documents) of Counterparty,
or any applicable law or regulation, or any ordwit, injunction or decree of any court or govermta authority or agency, or a
agreement or instrument to which Counterparty grafrits subsidiaries is a party or by which Coupé#ety or any of its
subsidiaries is bound or to which Counterpartyror ef its subsidiaries is subject, or constitutéeéault under, or result in the
creation of any lien under, any such agreememsirument

No consent, approval, authorization, or order ofjlimg with, any governmental agency or body ay&ourt is required il
connection with the execution, delivery or perfonta by Counterparty of this Confirmation, excepttsas have been obtained or
made and such as may be required under the Sesuhiti of 1933, as amended (* Securities Act”) or state securities law

Counterparty is not and will not be requiredégister as an “investment company” as such terdefined in the Investment
Company Act of 1940, as amend



()

(f)

It is an “eligible contract participant” (ascéuterm is defined in Section 1a(12) of the CommyoHkchange Act, as amended (the “
CEA ")) because one or more of the following is tr

Counterparty is a corporation, partnership, praprihip, organization, trust or other entity and:
(A)  Counterparty has total assets in excess of USDDOXO0O0;

(B) the obligations of Counterparty hereunder are guags, or otherwise supported by a letter of crediieepwell, support
other agreement, by an entity of the type describ&kction 1a(12)(A)(i) through (iv), 1a(12)(A)({) 1a(12)(A)(vii) or 1a
(12)(C) of the CEA; 0

(C) Counterparty has a net worth in excess of USIDA,000 and has entered into this Agreement imn@ction with the
conduct of Counterparty’s business or to manageisheassociated with an asset or liability ownedhourred or
reasonably likely to be owned or incurred by Cotgpdety in the conduct of Counterpe’s business

Each of it and its affiliates is not, on the@aereof, in possession of any material non-pubfarmation with respect to
Counterparty

9. Other Provisions:

(@)
(b)

Opinions. Counterparty shall deliver to Dealer an opiniéca@unsel, dated as of the Trade Date, with redjoettte matters set
forth in Sections 8(a) through (c) of this Confitina.

Repurchase Notice. Counterparty shall, on any day on which Counteypaffects any repurchase of Shares, promptly Digeler
a written notice of such repurchase @épurchase Notice’) on such day if following such repurchase, thenber of outstanding
Shares as determined on such day is (i) less ®&ma#lion (in the case of the first such notice)id thereafter more than

15 million less than the number of Shares incluidetie immediately preceding Repurchase Notice.nGaparty agrees to
indemnify and hold harmless Dealer and its afffadnd their respective officers, directors, emgisy affiliates, advisors, agents
and controlling persons (each, amtiemnified Person”) from and against any and all losses (includioggks relating to Dealer’
hedging activities as a consequence of becomingf, tbre risk of becoming, a Section 16 “insiderigluding without limitation,
any forbearance from hedging activities or cesgatfchedging activities and any losses in connedti@rewith with respect to tt
Transaction), claims, damages, judgments, liabdiind expenses (including reasonable attornegy,f@int or several, which an
Indemnified Person may become subject to, as dt i@sGounterparty’s failure to provide Dealer wihRepurchase Notice on the
day and in the manner specified in this paragraptl,to reimburse, within 30 days, upon written esgueach of such Indemnified
Persons for any reasonable legal or other expémsaised in connection with investigating, prepgrfor, providing testimony or
other evidence in connection with or defending ahthe foregoing. If any suit, action, proceedimgluding any governmental or
regulatory investigation), claim or demand shalbbeught or asserted against the Indemnified Pesisanresult of Counterparty’s
failure to provide Dealer with a Repurchase Noticaccordance with this paragraph, such Indemniedson shall promptly
notify Counterparty in writing, and Counterpartypam request of the Indemnified Person, shall retaimsel reasonably
satisfactory to the Indemnified Person to reprefemtndemnified Person and any others Counterpaaty designate in such
proceeding and shall pay the fees and expensesbfcounsel related to such proceeding. Countgrghsll not be liable for any
settlement of any proceedil




(©

(d)

(€)

contemplated by this paragraph that is effectetiout its written consent, but if settled with swtimsent or if there be a final
judgment for the plaintiff, Counterparty agreesndemnify any Indemnified Person from and agaimst lass or liability by reasc
of such settlement or judgment. Counterparty siall without the prior written consent of the Indgfied Person, effect any
settlement of any pending or threatened proceemingemplated by this paragraph that is in respleehéch any Indemnified
Person is or could have been a party and indemnitid have been sought hereunder by such Inderdri®éeson, unless such
settlement includes an unconditional release dfi sndemnified Person from all liability on claimsat are the subject matter of
such proceeding on terms reasonably satisfactosydh Indemnified Person. If the indemnificatioo\pded for in this paragraph
is unavailable to an Indemnified Person or insigfit in respect of any losses, claims, damageisloitities referred to therein,
then Counterparty hereunder, in lieu of indemnifysuch Indemnified Person thereunder, shall camgibo the amount paid or
payable by such Indemnified Person as a resuliaf bsses, claims, damages or liabilities. Theadigs provided for in this
paragraph (b) are not exclusive and shall not lamit rights or remedies which may otherwise belabks to any Indemnified
Party at law or in equity. The indemnity and cdmition agreements contained in this paragraph stralhin operative and in full
force and effect regardless of the terminatiorhaf Transaction

Regulation V. Counterparty is not on the date hereof engageddistribution, as such term is used in Regulationnder the
Securities Exchange Act of 1934, as amended (Erchange Act”), of any securities of Counterparty, other than @sdributior
meeting the requirements of the exception set farfRules 101(b)(10) and 102(b)(7) of Regulation(N),the distribution of the
Convertible Notes and (iii) the distribution of $&& pursuant to a prospectus dated September &, 208upplemented by the
prospectus supplement dated September 9, 2008t&party shall not, until the second Scheduled ifiga®ay immediately
following the Effective Date, engage in any sucstridution.

No Manipulation. Counterparty is not entering into this Transactio create actual or apparent trading activitthin Shares (or
any security convertible into or exchangeable fier $hares) or to raise or depress or otherwisepulané the price of the Shares
(or any security convertible into or exchangeabletfie Shares) or otherwise in violation of the fasge Act

Transfer or Assignment(i) Counterparty shall have the right to transfeassign its rights and obligations hereundehn vespect
to all, but not less than all, of the Options haer (such Options, theTransfer Options ”); providedthat such transfer or
assignment shall be subject to reasonable conditiat Dealer may impose, including, but not limite, the following condition:

(A)  With respect to any Transfer Options, Countepahall not be released from its notice and indiication obligations
pursuant to Section 9(b) or any obligations undsatiSn 9(o0) or 9(t) of this Confirmatio

(B)  Any Transfer Options shall only be transferoedassigned to a third party that is a United Statrson (as defined in the
Internal Revenue Code of 1986, as amenc

(C) Such transfer or assignment shall be effected mmsteéncluding any reasonable undertakings by shicti party (including
but not limited to, an undertaking with respecttonpliance with applicable securities laws in a narthat, in the
reasonable judgment of Dealer, will not expose Bre@ material risks under applicable securiti®@gsleand execution of
any documentation and delivery of legal opinionthweéspect to securities laws and other mattersubia third party and
Counterparty, as are requested and reasonablfes#biy to Dealer
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(D)

(E)
(F)

(G)

Dealer will not, as a result of such transfed assignment, be required to pay the transferempmpayment date an amount
under Section 2(d)(i)(4) of the Agreement greatantan amount that Dealer would have been reqtorpdy to
Counterparty in the absence of such transfer asigrament;

An Event of Default, Potential Event of DefaaltTermination Event will not occur as a resulsath transfer and
assignment

Without limiting the generality of clause (B)punterparty shall cause the transferee to make Bagee Tax
Representations and to provide such tax documentat may be reasonably requested by Dealer tatp@ealer to
determine that results described in clauses (D)E&havill not occur upon or after such transfer asdignment; an

Counterparty shall be responsible for all readbe costs and expenses, including reasonablesebiges, incurred by
Dealer in connection with such transfer or assigmn

(i) Dealer may, without Counterparty’s conseransfer or assign all or any part of its rights bligations under the Transaction:

(A)
(B)

to any of Deal€'s affiliates whose obligations would be guaranteg@ealer; ol

to any third party with a rating for its long teromsecured and unsubordinated indebtedness eqomabtgdter than the les:
of (x) the credit rating of Dealer at the time loéttransfer and (y) A- by Standard and Poor’s gaBnoup, Inc. or its
successor (S&P "), or A3 by Moody’s Investor Service, Inc. Floody’s ") or, if either S&P or Moody’s ceases to rate
such debt, at least an equivalent rating or béitex substitute rating agency mutually agreed byr@erparty and Dealer,
but only if:

(@) Dealer, in its reasonable discretion, determthat (1) the number of shares that Dealer Grangettly or indirectly
beneficially owns (within the meaning of Sectiondf3he Exchange Act and rules promulgated therer)rid more
than 6% of Counterparty’s outstanding Shares oth@)guotient of (x) the product of (A) the Numlo€Options and
(B) the Option Entitlement divided by (y) the numioé Counterparty’s outstanding Shares (such gobégpressed
as a percentage, t* Option Equity Percentage”) is more than 14.5%; ar

(b) Dealer determines that any of the following basurred: (1) Counterparty’s outstanding Sharebjéxt to any
adjustments by the Calculation Agent for shard,sgtiare combination or similar events) providerehe is less than
290 million;

(2) Counterparty has not fully performed its notad#igations under Section 9(b); or

(3) based in part upon advice of counsel and asultrof events occurring after the Trade Date |&adetermines th
it would be inadvisable for it to engage in angaiative hedging transactions or other arrangemniettisr than
transfer, assignment or termination of this Tratieag, which would enable it to reduce its “benéfic

ownership” (within the meaning of Section 13 of fxechange Act and rules promoted thereunder).
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(f)

Dealer shall promptly provide Counterparty a writtetice of such transfer or assignment pursuatttisoclause (ii). ‘Dealer
Group " means Dealer and each business unit of its afffii subject to aggregation with Dealer under 8&edt8 of the Exchange
Act and rules promulgated thereunder.

(iii) If after Dealer’s commercially reasonableatfs, Dealer is unable to effect such a transferssignment pursuant to clause
(i) above, when the Transaction is assignableasrsferable pursuant to such clause, on pricirggeeasonably acceptable to
Dealer and within a time period reasonably accédpt@mbDealer, of a sufficient number of Optiongeduce (1) the number of
shares that Dealer Group directly or indirectly dfemally owns (within the meaning of Section 13tb& Exchange Act and rules
promulgated thereunder) to 7.5% of Counterpartyltstanding Shares or less or (2) the Optiontizdércentage to 14.5% or le
Dealer may designate any Exchange Business Day Bardy Termination Date with respect to a porifthre “ Terminated
Portion ") of this Transaction, such that (1) the numbe8béres that Dealer Group directly or indirectipéfecially owns (within
the meaning of Section 13 of the Exchange Act atekrpromulgated thereunder) following such patéahination will be equal
to or less than 7.5% of Counterparty’s outstan@hgres or (2) the Option Equity Percentage follgwanch partial termination
will be equal to or less than 14.5%. In the evhat Dealer so designates an Early Termination daterespect to a portion of tt
Transaction, a payment shall be made pursuantdiioBes of the Agreement as if (1) an Early Terntima Date had been
designated in respect of a Transaction having tédergical to this Transaction and a Number of @mdiequal to the Terminated
Portion, (2) Counterparty shall be the sole AffddBarty with respect to such partial terminatiod &) such Transaction shall be
the only Terminated Transaction (and, for the aanak of doubt, the provisions of Section 9(l) shplply to any amount that is
payable by Dealer to Counterparty pursuant togeigence as if Counterparty was not the AffectatyPa

(iv) Notwithstanding any other provision in this i@wmation to the contrary requiring or allowing &ler to purchase, sell, receive
or deliver any shares or other securities to anf@ounterparty, Dealer may designate any of itiafs to purchase, sell, receive
or deliver such shares or other securities andwike to perform Dealer’s obligations in respectha$ Transaction and any such
designee may assume such obligations. Dealertshalischarged of its obligations to Counterpartthevextent of any such
performance.

Staggered Settlemenif upon advice of counsel with respect to appdledegal and regulatory requirements, including an
requirements relating to Dealer’s hedging actigitiereunder, Dealer reasonably determines thatutdanot be practicable or
advisable to deliver, or to acquire Shares to éeligny or all of the Shares to be delivered byl®eaan the Settlement Date for the
Transaction, Dealer may, by notice to Counterpantpr prior to any Settlement Date (Aléminal Settlement Date’), elect to
deliver the Shares on two or more dates (ea“ Staggered Settlement Dat&) as follows:

€)) in such notice, Dealer will specify to Countaty the related Staggered Settlement Dates (avha¢h shall be on or prior
to such Nominal Settlement Date) and the numb&hafres that it will deliver on each Staggered Saitint Date

(b) the aggregate number of Shares that Dealedediver to Counterparty hereunder on all such gtaed Settlement Dates
will equal the number of Shares that Dealer wouleowise be required to deliver on such Nominatl&sent Date; an
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(9)

(h)

(i)

(c) if the Net Share Settlement terms set forthvaheere to apply on the Nominal Settlement Datenttme Net Share
Settlement terms will apply on each Staggered &atht Date, except that the Net Shares will beatérl among such
Staggered Settlement Dates as specified by Daatbeinotice referred to in clause (a) abc

Role of Agen. Each party agrees and acknowledges that (iMoRgan Securities Inc., an affiliate of DealelddPMSI ), has
acted solely as agent and not as principal witheetsto this Transaction and (ii) JPMSI has nogailon or liability, by way of
guaranty, endorsement or otherwise, in any mamespect of this Transaction (including, if apabte, in respect of the
settlement thereof). Each party agrees it will Isolely to the other party (or any guarantor irpees thereof) for performance of
such other par’s obligations under this Transacti

Dividends. If at any time during the period from and incluglithe Effective Date, to but excluding the ExpoatDate, (i) an ex-
dividend date for a regular quarterly cash dividendurs with respect to the Shares (&x*Dividend Date”), and that dividend

is less than the Regular Dividend on a per Shases o (i) if no Ex-Dividend date for a regularagterly cash dividend occurs
with respect to the Shares in any quarterly divilpariod of Counterparty, then the Calculation Ageitl make a corresponding
adjustment to any one or more of the Strike Pfitenber of Options, Option Entitlement and/or anyeotvariable relevant to the
exercise, settlement or payment for the Transattigmreserve the fair value of the Options to Deafter taking into account such
dividend or lack thereo” Regular Dividend” shall mean USD 0.04 per Share per qua

Additional Termination Even. (i) Notwithstanding anything to the contrary hist Confirmation, if an event of default with
respect to Counterparty shall occur under the terfiise Convertible Notes as set forth in Sectidii®of the Supplemental
Indenture which results in acceleration of Courdergs payment obligation under the Convertible ééopursuant to the terms of
the Indenture, then such acceleration shall canstén Additional Termination Event applicablehie Transaction and, with
respect to such event of default (A) Counterpamglide deemed to be the sole Affected Party aead’tAnsaction shall be the s
Affected Transaction and (B) Dealer shall be theypantitled to designate an Early Termination Datiesuant to Section 6(b) of
the Agreement

(if) Notwithstanding anything to the contrary ingiConfirmation, the giving of any Notice of Exeseishall constitute an
Additional Termination Event hereunder with respgedhe number, if any, of Exercisable Options #petin such Notice of
Exercise as corresponding to a conversion of CdilemMNotes to which the provisions of Section 4ddéhe Supplemental
Indenture apply. Upon receipt of any such Noticealer shall designate an Exchange Business Day Bardy Termination Date
(such day to occur as close as practicable, indbsatommercially reasonable judgment, to the esmitint date of the relevant
Convertible Notes), with respect to the portiortte$ Transaction corresponding to number of suckr&igable Options so
specified. The amount payable by Dealer to Couatéypursuant to Section 6 of the Agreement upah arly termination shall
be satisfied solely by delivery by Dealer to Coupdety of a number of Shares (and cash in lieuasftional Shares) equal to the
lesser of:

(1) the product of (i) the Applicable Percentagd &i) the aggregate number of Shares, if any, @@interparty is require
to deliver to the holders of the relevant Convégtifotes, after taking into account any applicadgistments to the
Conversion Rate pursuant to Section 4.06 of theteapental Indenture and
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0)

(k)
()

(2) the number of Shares equal to (i) the amounet (tJnwind Amount ") calculated pursuant to Section 6 of the
Agreement in respect of such Additional Terminatiorent (without regard to this sectiatiyided by(ii) a price per Share
determined by the Calculation Ageptpvidedthat for the purposes of determining the Unwind Ammip (A) Counterparty
shall be the sole Affected Party with respect tthsfidditional Termination Event, (B) Dealer shadl the party entitled to
designate an Early Termination Date pursuant tai@e6(b) of the Agreement; and (C) for the avoidaof doubt, the
Calculation Agent (i) shall take into account thed value of this Transaction from the Early Teration Date to the
Expiration Date and (ii) shall not take into accoany adjustments to the Option Entitlement thatiitsfrom corresponding
adjustments to the Conversion Rate pursuant tad®e4t06 of the Supplemental Indentupegvided furtherthat in case of
a partial termination, an Early Termination Datalkhe designated in respect of a Transaction Igatdmms identical to thi
Transaction and a Number of Options equal to tiraiteted portion and such Transaction shall beotiig Terminated
Transaction.

For the avoidance of doubt, (A) at the effectivediof a Merger Event, each Share shall be deemad af Reference Property
and (B) the number of Shares (and cash in lievaaftibnal Shares) payable by Dealer to Countergartguant to this Section 9(i)
(if) upon such early termination shall be no ldsmtthe aggregate number of Net Shares for eadbrOprminated pursuant to
this Section 9(i)(ii), determined by the Calculatidgent as if such early termination had not ocedirexcluding any adjustments
to the Option Entitlement that result from corresgiog adjustments to the Conversion Rate pursaa8ettion 4.06 of the
Supplemental Indenture.

Amendments to Equity Definitio. (i) Section 12.6(a)(ii) of the Equity Definitions hereby amended by (1) deleting from the
fourth line thereof the word “or” after the wordfficial” and inserting a comma therefor, and (2)atieg the semeolon at the en
of subsection (B) thereof and inserting the follogvivords therefor “or (C) at Dealer’s option, tleearrence of any of the events
specified in Section 5(a)(vii)(1) through (9) oBtiISDA Master Agreement with respect to that Is:”

(i) Section 12.9(b)(i) of the Equity Definitions hereby amended by (1) replacing “either party elagt” with “Dealer may elect”
and (2) replacing “notice to the other party” wittotice to Counterparty” in the first sentence o€k section.

Setoff. Each party waives any and all rights it may htavsetoff, whether arising under any agreementlicgige law or
otherwise

Alternative Calculations and Payment on Early Teration and on Certain Extraordinary Evel. If in respect of this Transactic
an amount is payable by Dealer to Counterpartguisuant to Section 12.7 or Section 12.9 of thetidRefinitions or

(i) pursuant to Section 6(d)(ii) of the Agreeméat’ Payment Obligation”), Counterparty may request Dealer to satisfy smgh
Payment Obligation by the Share Termination Altéuea(as defined below) (except that Counterpangllsnot make such an
election in the event of a Nationalization, Inseieg, a Merger Event or Tender Offer, in each casehich the consideration to
be paid to holders of Shares consists solely df,aasan Event of Default in which Counterpartyhie Defaulting Party or a
Termination Event in which Counterparty is the Afisd Party, other than an Event of Default of thpetdescribed in Section 5(a)
(i), (v), (vi), (vii) or (viii) of the Agreemenbr a Termination Event of the type described inti®ac(b) of the Agreement in each
case that resulted from an event or events ouGidmterparty’s control) and shall give irrevocatgiephonic notice to Dealer,
confirmed in writing within one Scheduled Tradingyp no later than 12:00 p.m. New York local timetbe Merger Date, the
Tender Offer Date, the Announcement Date (in thse ad Nationalization, Insolvency or Delisting)etBarly Termination Date or
date of cancellation, as applicable. In calculating amounts under Section 6(e) of the Agreemeniyithstanding anything to tl
contrary in the Agreement, (1) separate amounts Ish@alculated as set forth in Section 6(e) wéspect to (i) this Transaction
and (ii) all other Transactions, and (2) such sajgaamounts shall be payable pursuant to Sect@)\ii%of the Agreement
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Share Termination Alternative:

Share Termination Delivery
Property:

Share Termination Unit Price:

Share Termination Delivery Unit:

Failure to Deliver

Applicable and means that Dealer shall deliver ¢oii@erparty the Share
Termination Delivery Property on, or within a cormagially reasonable
period of time after, the date when the Paymentgatibn would
otherwise be due pursuant to Section 12.7 or 1£28eoEquity
Definitions or Section 6(d)(ii) and 6(e) of the &gment, as applicable
(the“Share Termination Payment Date”), in satisfaction of the
Payment Obligation in the manner reasonably reqdesy Counterparty
free of payment

A number of Share Termination Delivery Units, akgkated by the
Calculation Agent, equal to the Payment Obligationded by the Share
Termination Unit Price. The Calculation Agent staljust the Share
Termination Delivery Property by replacing any fracal portion of a
security therein with an amount of cash equal ¢govilue of such
fractional security based on the values used twutste the Share
Termination Unit Price

The value to Dealer of property contained in onar&fermination
Delivery Unit, as determined by the Calculation Agim its discretion by
commercially reasonable means and notified by tileuWlation Agent to
Dealer at the time of notification of the Paymemli@ation. For the
avoidance of doubt, the parties agree that in deténg the Share
Termination Delivery Unit Price the Calculation Agenay consider the
purchase price paid in connection with the purcldsghare Termination
Delivery Property

One Share or, if a Merger Event has occurred aratr@sponding
adjustment to this Transaction has been made tzomsisting of the
number or amount of each type of property recetwed holder of one
Share (without consideration of any requiremergay cash or other
consideration in lieu of fractional amounts of amgurities) in such
Merger Event, as determined by the Calculation A¢

Applicable
15



Other applicable provisions: If Share Termination Alternative is applicable, revisions of Sections
9.8, 9.9, 9.11, 9.12 and 10.5 (as modified abo¥&)eEquity Definitions
will be applicable, except that all referencesuntsprovisions to
“Physically-settled” shall be read as reference'Stmare Termination
Settled” and all references to “Shares” shall lzelras references to
“Share Termination Delivery Units”. “Share Termiizsat Settled” in
relation to this Transaction means that Share Tretign Alternative is
applicable to this Transactio

(m) Governing Law. New York law (without reference to choice of laactrine).

(n) Waiver of Jury Trial Each party waives, to the fullest extent perrdittg applicable law, any right it may have to althy jury in
respect of any suit, action or proceeding relatinthis Transaction. Each party (i) certifies thatrepresentative, agent or attorney
of either party has represented, expressly or wiker that such other party would not, in the ewdrguch a suit, action or
proceeding, seek to enforce the foregoing waivdr(@hacknowledges that it and the other partyehbeen induced to enter into
this Transaction, as applicable, by, among otheag#) the mutual waivers and certifications proditherein.

(o) Redgistration. Counterparty hereby agrees that if, in the gaatth freasonable judgment of Dealer, the Sharékeffge Shares)
acquired by Dealer for the purpose of hedginglilggations pursuant to this Transaction cannotdié i the public market by
Dealer without registration under the Securitie$, Adether upon termination, transfer or otherwiSeynterparty shall, at its
election, either (i) in order to allow Dealer tdl $ke Hedge Shares in a registered offering, wseroercially reasonable efforts to
make available to Dealer an effective registratitiiement under the Securities Act and enter intagaeement, in form and
substance reasonably satisfactory to Dealer, suiiety in the form of an underwriting agreement oregistered secondary
offering; provided, however, that if Dealer, in its sole reasonable discretismot satisfied with access to due diligenceemialts,
the results of its due diligence investigationtwr procedures and documentation for the registffedng referred to above, or if
Counterparty has not made available to Dealer fattéfe registration statement under the Securhigts then clause (i) or clause
(iii) of this paragraph shall apply at the electmmCounterparty, (ii) in order to allow Dealergell the Hedge Shares in a private
placement, enter into a private placement agreesrgtantially similar to private placement pureéhagreements customary for
the proposed private placement of equity securitjesimilarly situated issuers, in form and subsgareasonably satisfactory to
Dealer (in which case, the Calculation Agent shalke any adjustments to the terms of this Trarnmadhiat are necessary, in its
reasonable judgment, to compensate Dealer for eepuht from the public market price of the Shanesirred on the sale of
Hedge Shares in a private placement), or (iii) base the Hedge Shares from Dealer at the RefeRaeeon such Exchange
Business Days, and in the amounts, requested bigiD

(p) Tax Disclosure Effective from the date of commencement of disauss concerning the Transaction, Counterpartyeauth of its
employees, representatives, or other agents malpsésto any and all persons, without limitatioraal kind, the tax treatment
and tax structure of the Transaction and all maleof any kind (including opinions or other taxabyses) that are provided to
Counterparty relating to such tax treatment andstaicture
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(a)

("

(s)

(®

(u)

v)

Right to Extent. Dealer may postpone, in whole or in part, anyl&aent Date or any other date of valuation onaeii by Deale
or add additional Settlement Dates or any othex datvaluation or delivery, with respect to somalbiof the Options hereunder
Dealer reasonably determines, in its discretioat $hich extension is reasonably necessary or apgt@fo preserve Dealer’s
hedging or hedge unwind activity hereunder in lighéxisting liquidity conditions (but only if theris a material decrease in
liquidity relative to Deales expectations on the Trade Date) or to enabledD&akffect purchases of Shares in connection g
hedging, hedge unwind or settlement activity hedenn a manner that would, if Dealer were Courasggpor an affiliated
purchaser of Counterparty, be in compliance witbliapble legal, regulatory or self-regulatory raguments, or with related
policies and procedures applicable to Dez

Status of Claims in Bankruptcyealer acknowledges and agrees that this Contfisma not intended to convey to Dealer rights
against Counterparty with respect to the Transadtiat are senior to the claims of common stockérsliedf Counterparty in any
United States bankruptcy proceedings of Counteypprovidedthat nothing herein shall limit or shall be deentmit Dealer’s
right to pursue remedies in the event of a bregc@dunterparty of its obligations and agreementh waspect to the Transaction;
provided, further, that nothing herein shall limit or shall be deente limit Dealers rights in respect of any transactions other
the Transactior

Securities Contract; Swap Agreemeiithe parties hereto intend for: (a) the Transadiiobe a “securities contract” and a “swap
agreement” as defined in the Bankruptcy Code (Titlef the United States Code) (thBdnkruptcy Code "), and the parties
hereto to be entitled to the protections affordgdamong other Sections, Sections 362(b)(6), 362() 546(e), 546(g), 555 and
560 of the Bankruptcy Code; (b) a party’s rightitmidate the Transaction and to exercise any ati@edies upon the occurrence
of any Event of Default under the Agreement witbpet to the other party to constitute a “contralctight” as described in the
Bankruptcy Code; and (c) each payment and delisEoash, securities or other property hereundeptwstitute a “margin
paymen” or “settlement payme” and a“transfe” as defined in the Bankruptcy Cot

Additional Provisions. Counterparty covenants and agrees that, as poagppracticable following the public announcemaint
any consolidation, merger and binding share exahamgvhich Counterparty is a party, or any salelbér substantially all of
Counterparty’s assets, in each case pursuant hvitie Shares will be converted into cash, seesriiir other property,
Counterparty shall notify Dealer in writing of thgoes and amounts of consideration that holde&hafres have elected to receive
upon consummation of such transaction or eventd#te of such notification, theConsideration Notification Date”); provided
that in no event shall the Consideration NotifioatDate be later than the date on which such tcdioseor event is consummate

Receipt or Delivery of Cacs. For the avoidance of doubt, other than paymethtt®Premium by Counterparty, nothing in this
Confirmation shall be interpreted as requiring Geyparty to cash settle this Transaction, excepircumstances where such ci
settlement is within Counterparty’s control (indlugl, without limitation, where Counterparty eletisreceive or deliver cash,
where Counterparty fails timely to elect the ShBeemination Alternative, or where Counterparty hesde Private Placement
Settlement unavailable due to the occurrence aftewgithin its control ) or in those circumstanagsvhich holders of the Shares
would also receive cas

For the avoidance of doubt, in determining &hgount payable pursuant to Section 6 of the Agre¢nige Calculation Agent shall
take into account the time value of this Transac
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Please confirm that the foregoing correctly setthfthe terms of our agreement by executing thisfidmation and returning it to EDG
Confirmation Group, J.P. Morgan Securities Inc{ Park Avenue, 11th Floor, New York, NY 10172-346dby fax to(212) 622 8519

Accepted and confirmed
as of the Trade Date:

Tyson Foods, Inc.

By: /s/ Dennis Leatherb

Very truly yours,

J.P. Morgan Securities Inc., as agent for
JPMorgan Chase Bank, National Association

By: /s/ Sudheer Tegulapal
Authorized Signator
Name: Sudheer Tegulapa

Authorized Signator
Name: Dennis Leatherk

JPMorgan Chase Bank, National Association
Organized under the laws of the United States asMational Banking Association
Main Office 1111 Polaris Parkway, Columbus, Ohio, 3271
Registered as a branch in England & Wales branch raber BRO00746.
Registered branch address 125 London Wall, LondorEC2Y 5AJ.
Authorized and regulated by the Financial Servicegwuthority.
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EXECUTION COPY

JPMorgan Chase Bank, National Association
P.O. Box 161

60 Victoria Embankment

London EC4Y 0JP

England

September 9, 2008

To: Tyson Foods, Inc.

2210 West Oaklawn Drive
Springdale, Arkansas 72762-6999
Attention: Treasurer

Telephone No.: (479) 290-4000
Facsimile No.: (479) 757-6868

Re: Warrants

The purpose of this letter agreement (thiddhfirmation ") is to confirm the terms and conditions of the Wéats issued by Tyson
Foods, Inc. (‘Company”) to JPMorgan Chase Bank, National Associatiomdan Branch (‘Dealer”) as of the Trade Date specified below
(the “Transaction ”). This letter agreement constitutes a “Confirraatias referred to in the ISDA Master AgreementtjEd below. This
Confirmation shall replace any previous agreemantkserve as the final documentation for this Taatien.

The definitions and provisions contained in the208DA Equity Derivatives Definitions (theEquity Definitions "), as published by
the International Swaps and Derivatives Associatioo. (“ISDA "), are incorporated into this Confirmation. In the mivef any inconsistenc
between the Equity Definitions and this Confirmatithis Confirmation shall govern. This Transactstrall be deemed to be a Share Option
Transaction within the meaning set forth in the iBgDefinitions.

Each party is hereby advised, and each such pekhoavledges, that the other party has engaged iefi@ined from engaging in,
substantial financial transactions and has takleranaterial actions in reliance upon the pariéedty into the Transaction to which this
Confirmation relates on the terms and conditiongas¢h below.

1. This Confirmation evidences a complete and bigdigreement between Dealer and Company as tertis bf the Transaction to which
this Confirmation relates. This Confirmation stalpplement, form a part of, and be subject to aeeagent in the form of the 2002 ISDA
Master Agreement (theAgreement”) as if Dealer and Company had executed an agneeimsuch form (but without any Schedule except
for the election of the laws of the State of Newkyas the governing law) on the Trade Date. Inethent of any inconsistency between
provisions of that Agreement and this Confirmatithvis Confirmation will prevail for the purpose thie Transaction to which this
Confirmation relates. The parties hereby agreenbdtransaction other than the Transaction to wttichConfirmation relates shall be
governed by the Agreement.

2. The Transaction is a Warrant Transaction, wklwdll be considered a Share Option Transactiopdguoses of the Equity Definitions. The
terms of the particular Transaction to which than€@rmation relates are as follows:

JPMorgan Chase Bank, National Association
Organized under the laws of the United States asMational Banking Association
Main Office 1111 Polaris Parkway, Columbus, Ohio, 3271
Registered as a branch in England & Wales branch rmber BRO00746.
Registered branch address 125 London Wall, LondorEC2Y 5AJ.
Authorized and regulated by the Financial Servicegwuthority.



General Terms

Trade Date
Effective Date

Warrants:

Warrant Style
Seller:
Buyer:

Shares:

Number of Warrants
Warrant Entitlement
Strike Price
Premium:

Premium Payment Dat

Exchange

Related Exchange(s

Procedures for Exercis

Expiration Time:

Expiration Date(s):

September 9, 20C
The third Exchange Business Day immediately podhte Premium Payment Dz

Equity call warrants, each giving the holder thghtito purchase one Share at the Strike
Price, subject to the Settlement Terms set fortbvibe=or the purposes of the Equity
Definitions, each reference to a Warrant hereinl ffieadeemed to be a reference to a
Call Option.

Europear
Company
Dealer

The Class A Common Stock of Company, par value 0SD per Share (Exchange
symbol“TSN")

13,318,538, subject to adjustment as provided he
One Share per Warra

USD 22.312¢

USD 21,802,500.0

September 15, 20(

The New York Stock Exchang

All Exchanges

The Valuation Time

Each Scheduled Trading Day during the period froeh iacluding the First Expiration
Date and to and including the 8&cheduled Trading Day following the First Expira
Date shall be an “Expiration Date” for a numbekMdirrants equal to the Daily Number
of Warrants on such daterovidedthat, notwithstanding anything to the contrarytia t
Equity Definitions, if any such date is a Disruptedy, the Calculation Agent shall
make adjustments, if applicable, to the Daily Numtfd/arrants or shall reduce such
Daily Number of Warrants to zero for which such dawll be an Expiration Date and
shall designate a Scheduled Trading Day or a nuwit®cheduled Trading Days as the
Expiration Date(s) for the remaining Daily Numbé&Mdarrants or a portion thereof for
the originally scheduled Expiration Date; gordvided furthetthat if such Expiration
Date has not occurred pursuant to this clause #eddightt
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First Expiration Date:

Daily Number of Warrants:

Automatic Exercise:

Market Disruption Event:

Valuation:
Valuation Time:

Valuation Date
Settlement Terms
Settlement Methoc

Net Share Settlement:

Scheduled Trading Day following the last schedi&giration Date under this
Transaction, the Calculation Agent shall have tbktrto declare such Scheduled
Trading Day to be the final Expiration Date and @aculation Agent shall determine
its good faith estimate of the fair market valuetfte Shares as of the Valuation Time
on that eighth Scheduled Trading Day or on anyegsnt Scheduled Trading Day, as
the Calculation Agent shall determine using commadlycreasonable mean

January 15, 2014 (or if such day is not a Schedtitading Day, the next following
Scheduled Trading Day), subject to Market Disrupfitvent below

For any Expiration Date, the Number of Warrants tieve not expired or been
exercised as of such dajiyidedby the remaining number of Expiration Dates
(including such day), rounded down to the nearédstleznumber, subject to adjustment
pursuant to the provisos “Expiration Date(¢".

Applicable; and means that a number of Warranteéah Expiration Date equal to the
Daily Number of Warrants (as adjusted pursuaniéotérms hereof) for such Expirati
Date will be deemed to be automatically exercigpedyidedthat “In-the-Money"’means
that the Relevant Price for such Expiration Dateeexls the Strike Price for such
Expiration Date; angrovided furthetthat all references in Section 3.4(b) of the Equity
Definitions to “Physical Settlement” shall be rezsireferences to “Net Share
Settlemer”.

Section 6.3(a)(ii) of the Equity Definitions is le®y amended by replacing clause (ii) in
its entirety with “(ii) an Exchange Disruption, agthd inserting immediately following
clause (iii) the phras®; in each case that the Calculation Agent determmesaterial”

Scheduled Closing Timgrovidedthat if the principal trading session is extendéd,
Calculation Agent shall determine the Valuation &im its reasonable discretic

Each Exercise Dati

Net Share Settlemer

On the relevant Settlement Date, Company shaléeeto Dealer the Share Delivery
Quantity of Shares for such Settlement Date tatwunt specified hereto free of
payment through the Clearance Syst
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Share Delivery Quantity:

Net Share Settlement Amount:

Settlement Price:

Settlement Date(s):

Other Applicable Provisions:

Representation and Agreement:

For any Settlement Date, a number of Shares, aslatdd by the Calculation Agent,
equal to the Net Share Settlement Amount for swettieésnent Datalivided bythe
Settlement Price on the Valuation Date in respéstioh Settlement Date, rounded
down to the nearest whole numiplusany Fractional Share Amout

For any Settlement Date, an amount equal to théyatoof (i) the Number of Warrants
exercised or deemed exercised on the relevant Erdbate, (ii) the Strike Price
Differential for such Settlement Date and (iii) A&arrant Entitlement

For any Valuation Date, the per Share volume-weiglatverage price as displayed
under the heading “Bloomberg VWAP” on Bloomberg @d@®N.N <equity> AQR (or
any successor thereto) in respect of the periad fie scheduled opening time of the
Exchange to the Scheduled Closing Time on suchafialu Date (or if such volume-
weighted average price is unavailable, the mar&ktesof one Share on such Valuation
Date, as determined by the Calculation Agent). Ntbstanding the foregoing, if (i) any
Expiration Date is a Disrupted Day and (ii) the c@idhtion Agent determines that such
Expiration Date shall be an Expiration Date for éevthan the Daily Number of
Warrants, as described above, then the Settlermizet fiér the relevant Valuation Date
shall be the volume-weighted average price pere&Sbarsuch Valuation Date on the
Exchange, as determined by the Calculation Agesedban such sources as it deems
appropriate using a volume-weighted methodologytHe portion of such Valuation
Date for which the Calculation Agent determineséhie no Market Disruption Ever

As determined in reference to Section 9.4 of theifgdefinitions, subject to Section 9
(K)(i) hereof.

The provisions of Sections 9.1(c), 9.8, 9.9, 9912 and 10.5 of the Equity Definitions
will be applicable, except that all referencesuntsprovisions to “Physically-settled”
shall be read as references to “Net Share Settlsiét’ Share Settled” in relation to any
Warrant means that Net Share Settlement is apfdi¢atihat Warrant

Notwithstanding Section 9.11 of the Equity Defioits, the parties acknowledge t
any Shares delivered to Dealer may be, upon dgligeibject to restrictions and
limitations arising from Company’s status as isaafehe Shares under applicable
securities laws

4



3. Additional Terms applicable to the Transacti
Adjustments applicable to the Warrar
Method of Adjustment:

Extraordinary Events applicable to the Transact

New Shares:

Consequence of Merger Ever

Merger Event:

Shar«for-Share:
Shar«for-Other:

Share-for-Combined:

Consequence of Tender Offe
Tender Offer:

Calculation Agent Adjustment. For the avoidanceaiibt, in making any adjustments
under the Equity Definitions, the Calculation Agemy make adjustments, if any, to
any one or more of the Strike Price, the Numba#afrants, the Daily Number of
Warrants and the Warrant Entitlement. Notwithstagdhe foregoing, any cash
dividends or distributions on the Shares, whetherod extraordinary, shall be governed
by Section 9(f) of this Confirmation in lieu of Aste 10 or Section 11.2(c) of the Equity
Definitions.

Section 12.1(i) of the Equity Definitions is heredajended (a) by deleting the text in
clause (i) thereof in its entirety (including thend “and” following clause (i)) and
replacing it with the phrase “publicly quoted, tealdor listed (or whose related
depositary receipts are publicly quoted, tradelisted) on any of the New York Stock
Exchange, the American Stock Exchange, The NASDAG& Select Market or The
NASDAQ Global Market (or their respective succesy’ and (b) by inserting
immediately prior to the period the phrase “ani) ¢if an entity or person organized
under the laws of the United States, any Statediar the District of Columbia that
also becomes Company under the Transaction follpwirch Merger Event or Tender
Offer”.

Applicable,providedthat if an event occurs that constitutes both agdeEvent under
Section 12.1(b) of the Equity Definitions and andiknal Termination Event under
Section 9(h)(ii)(A) of this Confirmation, Dealer malect, in its commercially
reasonable judgment, whether the provisions ofi@ed2.1(b) of the Equity Definitior
or Section 9(h)(ii)(A) will apply

Modified Calculation Agent Adjustme!
Cancellation and Payment (Calculation Agent Deteatidn)

Cancellation and Payment (Calculation Agent Deteatidn);providedthat Dealer may
elect, in its commercially reasonable judgment, @onent Adjustment (Calculation
Agent Determination)

Applicable;provided howevethat if an event occurs that constitutes both adée®ffel
under Section 12.1(d) of the Equity Definitions gkaHitional Termination Event und:
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Shar«for-Share:
Shar«for-Other:
Shar«for-Combined:

Nationalization, Insolvency or Delisting:

Additional Disruption Events
Change in Law
Failure to Deliver
Insolvency Filing:
Hedging Disruption
Increased Cost of Hedgin
Loss of Stock Borrow
Maximum Stock Loan Ratt
Increased Cost of Stock Borro
Initial Stock Loan Rate
Hedging Party
Determining Party
Non-Reliance:

Agreements and Acknowledgments Regart
Hedging Activities:

Additional Acknowledgments

4. Calculation Agent:

Section 9(h)(ii)(C) of this Confirmation, Dealer ynalect, in its commercially
reasonable judgment, whether the provisions ofi@ea2.3 of the Equity Definitions
Section 9(h)(ii)(C) will apply

Modified Calculation Agent Adjustme!
Modified Calculation Agent Adjustme!
Modified Calculation Agent Adjustme!

Cancellation and Payment (Calculation Agent Deteatidn); providedthat, in addition
to the provisions of Section 12.6(a)(iii) of theusiyy Definitions, it will also constitute a
Delisting if the Exchange is located in the Unifdtes and the Shares are not
immediately re-listed, re-traded or re-quoted oy afithe New York Stock Exchange,
the American Stock Exchange, The NASDAQ Global Gdiéarket or The NASDAQ
Global Market (or their respective successordhéf Shares are immediately re-listed,
re-traded or re-quoted on any of the New York Stéxkhange, the American Stock
Exchange, The NASDAQ Global Select Market or TheSIDAQ Global Market (or
their respective successors), such exchange oatiprosystem shall thereafter be
deemed to be the Exchani

Applicable

Not Applicable

Applicable

Applicable

Not Applicable

Applicable

200 basis point

Applicable

25 basis point

Dealer for all applicable Additional Disruption Eus
Dealer for all applicable Extraordinary Eve
Applicable

Applicable

Applicable

Dealer;providedthat all determinations made by the Calculation #gall be made in
good faith and in a commercially reasonable marffafowing any calculation by the
Calculation Agent hereunder and a prior writteruessi by Company, the Calculation
Agent



shall provide Company a written explanation of aalculation or adjustment made b
including, where applicable, a description of thetihodology and the basis for such
calculation or adjustment in reasonable detalleing understood that the Calculation
Agent shall not be obligated to disclose any petary models used by it for such
calculation.

5. Account Details:
(@) Account for payments to Compar

JPMorgan Chase Bank

1 Chase Manhattan Plaza

New York, NY

ABA # 021000021

Account Name : Tyson Foods, Inc.
Account No. : 304182427

Account for delivery of Shares from Company:
To be provided by Company
(b) Account for payments to Deale

JPMorgan Chase Bank, National Association, New York
ABA: 021 000 021

Favour: JPMorgan Chase Bank, National Associatibnndon
A/C: 0010962009 CHASUS33

Account for delivery of Shares to Dealer:
DTC 0060

6. Offices:
The Office of Company for the Transaction is: Iniégable, Company is not a Multibranch Party.

The Office of Dealer for the Transaction is: London

JPMorgan Chase Bank, National Association
London Branch

P.O. Box 161

60 Victoria Embankment

London EC4Y 0JP

England

7. Notices: For purposes of this Confirmation:
(&) Address for notices or communications to Compi

Tyson Foods, Inc.

2210 West Oaklawn Drive
Springdale, Arkansas 72762-6999
Attention: Treasurer

Telephone No.: (479) 290-4000
Facsimile No: (479) 757-6868



(b) Address for notices or communications to Dez
Dealer notice information to follow:

JPMorgan Chase Bank, National Association
277 Park Avenue, 1% Floor

New York, NY 10172

Attention: Mariusz Kwasnik

Title: Operations Analyst

EDG Corporate Marketing

Telephone No: (212) 622-6707

Facsimile No: (212) 622-8534

8. Representations and Warranties of Company

The representations and warranties of Companyosttih Section 1 of the Underwriting Agreemeng(thJnderwriting Agreement ")

dated as of September 9, 2008 among Company, digak Securities Inc. and Merrill Lynch, Piercepfer & Smith Incorporated as
representatives of the Underwriters are true amckcband are hereby deemed to be repeated toasaieset forth herein. Company hereby
further represents and warrants to Dealer that:

(@) Company has all necessary corporate power @hority to execute, deliver and perform its obligas in respect of this
Transaction; such execution, delivery and perforredmave been duly authorized by all necessary catpaction on Company's
part; and this Confirmation has been duly and Wakokecuted and delivered by Company and constitizsevalid and binding
obligation, enforceable against Company in accardarith its terms, subject to applicable bankrupiegolvency, fraudulent
conveyance, reorganization, moratorium and sint@lars affecting creditors’ rights and remedies galgrand subject, as to
enforceability, to general principles of equityglunding principles of commercial reasonablenesseddaith and fair dealing
(regardless of whether enforcement is sought iroeqeding at law or in equity) and except thattsgh indemnification and
contribution hereunder may be limited by federastate securities laws or public policy relatingréto.

(b) Neither the execution and delivery of this Confitima nor the incurrence or performance of obligasiof Company hereund
will conflict with or result in a breach of the tiéicate of incorporation or by-laws (or any equiat documents) of Company, or
any applicable law or regulation, or any order twirijunction or decree of any court or governmeatahority or agency, or any
agreement or instrument to which Company or anysafubsidiaries is a party or by which Companwmy of its subsidiaries is
bound or to which Company or any of its subsid&rgesubject, or constitute a default under, aultés the creation of any lien
under, any such agreement or instrum

() No consent, approval, authorization, or order ofjlmg with, any governmental agency or body ayaourt is required i
connection with the execution, delivery or perfonoa by Company of this Confirmation, except suchas been obtained or
made and such as may be required under the Sesuhiti of 1933, as amended (* Securities Act”) or state securities law

(d) The Shares of Company initially issuable uperereise of the Warrant by the net share settlemmethod (the ‘Warrant Shares
") have been reserved for issuance by all requirgabcate action of Company. The Warrant Shares haga Huly authorized ar
when delivered against payment therefor (which malude Net Share Settlement in lieu of cash) ahémwvise as contemplated
by the terms of the Warrant following the exer@$¢he Warrant in accordance with the terms andlitmms of the Warrant, will
be validly issued, fully-paid and non-assessalnd,the issuance of the Warrant Shares will notubgest to any preemptive or
similar rights.



()
(f)

(9)

Company is not and will not be required to ségyi as an “investment compargg such term is defined in the Investment Com
Act of 1940, as amende

Company is an “eligible contract participanéis(such term is defined in Section 1a(12) of them@odity Exchange Act, as
amended (th* CEA ")) because one or more of the following is tr

Company is a corporation, partnership, proprietprsbrganization, trust or other entity and:
(A) Company has total assets in excess of USD 10,00(

(B) the obligations of Company hereunder are guesah or otherwise supported by a letter of credikeepwell, support or
other agreement, by an entity of the type describ&kction 1a(12)(A)(i) through (iv), 1a(12)(A)(Y) 1a(12)(A)(vii) or 1a
(12)(C) of the CEA; 0

(C) Company has a net worth in excess of USD 1,000aD@Chas entered into this Agreement in connectiitim tive conduct ¢
Company’s business or to manage the risk associdtbdin asset or liability owned or incurred casenably likely to be
owned or incurred by Company in the conduct of Cany's business

Company and each of its affiliates is not, k@ date hereof, in possession of any material ndmigpinformation with respect to
Company

9. Other Provisions:

(@)
(b)

Opinions. Company shall deliver an opinion of counsel, dats of the Trade Date, to Dealer with respedi¢anatters set forth
Sections 8(a) through (d) of this Confirmati

Repurchase Notice. Company shall, on any day on which Company edfaaly repurchase of Shares, promptly give Dealer a
written notice of such repurchase (Répurchase Notice’) on such day if following such repurchase, thenber of outstanding
Shares on such day, subject to any adjustmentsdeherein, is (i) less than 268 million (in theese of the first such notice) or
(i) thereafter more than 15 million less than thenber of Shares included in the immediately pricgRepurchase Notice.
Company agrees to indemnify and hold harmless Deaal its affiliates and their respective officatsectors, employees,
affiliates, advisors, agents and controlling pess(@ach, an Indemnified Person”) from and against any and all losses (inclut
losses relating to Dealer’s hedging activities asmsequence of becoming, or of the risk of becgrarSection 16 “insider”,
including without limitation, any forbearance frdradging activities or cessation of hedging actgitand any losses in connect
therewith with respect to this Transaction), claigsmages, judgments, liabilities and expensesufiintg reasonable attorney’s
fees), joint or several, which an Indemnified Paraotually may become subject to, as a result ofi@my’s failure to provide
Dealer with a Repurchase Notice on the day andemtanner specified in this paragraph, and to reisgy within 30 days, upon
written request, each of such Indemnified Personsaifly reasonable legal or other expenses incinreonnection with
investigating, preparing for, providing testimonyather evidence in connection with or defending ahthe foregoing. If any su
action, proceeding (including any governmentalegutatory investigation), claim or demand shalbbeught or asserted against
the Indemnified Person, such Indemnified Persoll phamptly notify Company

9



(©

(d)

()

in writing, and Company, upon request of the Indiéienh Person, shall retain counsel reasonablyfsatisry to the Indemnified
Person to represent the Indemnified Person anatreys Company may designate in such proceedingladtipay the fees and
expenses of such counsel related to such procedgdorgpany shall not be liable for any settlemerdrof proceeding effected
without its written consent, but if settled withckuconsent or if there be a final judgment for phentiff, Company agrees to
indemnify any Indemnified Person from and agaimstlass or liability by reason of such settlemenjuolgment. Company shall
not, without the prior written consent of the Indefied Person, effect any settlement of any pendintihreatened proceeding in
respect of which any Indemnified Person is or cdidde been a party and indemnity could have beeghgdereunder by such
Indemnified Person, unless such settlement incladasnconditional release of such Indemnified Refsam all liability on
claims that are the subject matter of such proceedin terms reasonably satisfactory to such IndiéeaniPerson. If the
indemnification provided for in this paragraph isawailable to an Indemnified Person or insufficientespect of any losses,
claims, damages or liabilities referred to therdien Company under such paragraph, in lieu ofrmufying such Indemnified
Person thereunder, shall contribute to the amoaiit @r payable by such Indemnified Person as dtrefsuch losses, claims,
damages or liabilities. The remedies provided ficthis paragraph are not exclusive and shall nat kny rights or remedies
which may otherwise be available to any Indemniffison at law or in equity. The indemnity and dbation agreements
contained in this paragraph shall remain operativein full force and effect regardless of the teation of this Transactior

Regulation V. Company is not on the date hereof engaged istahiition, as such term is used in Regulation Maurthe
Securities Exchange Act of 1934, as amended (frchange Act”), of any securities of Company, other than (distribution
meeting the requirements of the exception set farfRules 101(b)(10) and 102(b)(7) of Regulation(N),the distribution of the
USD 450,000,000 principal amount of 3.25% ConvéatBenior Notes due 2013 and (iii) the distributidrShares pursuant to a
prospectus dated September 4, 2008, as supplenianthd prospectus supplement dated Septembe@8, Zompany shall not,
until the second Scheduled Trading Day immedidt@lpwing the Effective Date, engage in any sucstribution.

No Manipulation. Company is not entering into this Transactioorate actual or apparent trading activity in thar8s (or any
security convertible into or exchangeable for thar8s) or to raise or depress or otherwise martgtha price of the Shares (or
any security convertible into or exchangeable lier $hares) or otherwise in violation of the ExcleAgt.

Transfer or Assignmel.

(i) Company shall have the right to transfer oligsits rights and obligations under this Trangatto any third partyprovided
that such transfer or assignment shall be subjestasonable conditions that Dealer may imposéydivtg, but not limited to, the
following conditions:

(A) With respect to any transfer or assignment, @any shall not be released from its notice andrmufcation
obligations pursuant to Section 9(b) or any oblayet under Section 9(k) or 9(m) of this Confirmatio

(B) Company'’s rights and obligations under thisriBaction shall only be transferred or assignedthird party that is a
United States person (as defined in the InternaeRee Code of 1986, as amended);

(C) Such transfer or assignment shall be effectetbons, including any reasonable undertakingsulsh shird party
(including, but not limited to, an undertaking wittspect to compliance with applicable securiti®gslin a manner that, in
the reasonable judgment of Dealer, will not exdosaler to material risks under applicable secwritevs) and execution
of any documentation and delivery of legal opiniarith respect to securities laws and other matigrsuch third party and
Company, as are requested and reasonably satisfaatDealer;
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(f)

(D) Dealer will not, as a result of such transfeassignment, be required to pay the transfereangrpayment date an
amount under Section 2(d)(i)(4) of the Agreemeetgr than an amount that Dealer would have bepriregl to pay to
Company in the absence of such transfer and assiginm

(E) An Event of Default, Potential Event of DefaaltTermination Event will not occur as a resulsath transfer and
assignment;

(F) Without limiting the generality of clause (B)pmpany shall cause the transferee to make sudePax
Representations and to provide such tax documentat may be reasonably requested by Dealer tatadeealer to
determine that results described in clauses (D)Ehavill not occur upon or after such transfer asdignment; and

(G) Company shall be responsible for all reasonab$ts and expenses, including reasonable cowreslifhcurred by
Dealer in connection with such transfer or assigmme

(i) Dealer may, without Company’s consent, transfieassign all or any part of its rights or obtigas under this Transaction to
any third party. If after Dealer's commercially seaable efforts, Dealer is unable to effect suttamsfer or assignment on pricing
terms reasonably acceptable to Dealer and withime period reasonably acceptable to Dealer offficent number of Warrants
to reduce (1) the number of Shares that Dealer sdinectly or indirectly beneficially owns (as d&fd under Section 13 of the
Exchange Act and rules promulgated thereunder)a# ©f Company’s outstanding Shares or less oth@)juotient of (x) the
product of (a) the Number of Warrants and (b) theriaht Entitlement divided by (y) the number of Qamy’s outstanding Shat
(such quotient expressed as a percentage, \Warfant Equity Percentage”) to 14.5% or less, Dealer may designate any
Exchange Business Day as an Early Termination ®aterespect to a portion (theT'erminated Portion ) of this Transaction,
such that (1) the number of Shares that Dealer gsdirectly or indirectly beneficially owns (withithe meaning of Section 13 of
the Exchange Act and rules promulgated thereuridboving such partial termination will be equaldo less than 7.5% of
Company’s outstanding Shares or (2) the WarranitE&§ercentage following such partial terminatioitl e equal to or less than
14.5%. In the event that Dealer so designates dy Earmination Date with respect to a portion loitTransaction, a payment
shall be made pursuant to Section 6 of the Agreéaii (1) an Early Termination Date had beengtestied in respect of a
Transaction having terms identical to this Transacand a Number of Warrants equal to the Term@h&t@rtion, (2) Company
shall be the sole Affected Party with respect tthgpartial termination and (3) such Transactiorldfeathe only Terminated
Transaction (and, for the avoidance of doubt, flewipions of paragraph 9(j) shall apply to any anmtdhat is payable by Compe
to Dealer pursuant to this sentence). Notwithstagndiny other provision in this Confirmation to ttwntrary requiring or allowing
Dealer to purchase, sell, receive or deliver argr&hor other securities to or from Company, Dealgy designate any of its
affiliates to purchase, sell, receive or delivestsGhares or other securities and otherwise tamparbDealers obligations in respe
of this Transaction and any such designee may assugh obligations. Dealer shall be dischargetsafhligations to Company
the extent of any such performanc®éaler Group " means Dealer and each business unit of its aiffi subject to aggregation
with Dealer under Section 13 of the Exchange Actrames promulgated thereunder.

Dividends. If at any time during the period from and incluglithe Effective Date, to and including the ExpmatDate, (i) an ex-
dividend date for a cash dividend occurs with respethe Shares (&' Ex-Dividend Date”), and that dividend differs from tt
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(9)

(h)

Regular Dividend on a per Share basis or (ii) iExeDividend Date for a cash dividend occurs wéhpect to the Shares in any
quarterly dividend period of Company, then the Gltton Agent will adjust any of the Strike Prid¢dymber of Warrants and/or
Daily Number of Warrants to preserve the fair vadfithe Warrants to Dealer after taking into acda@uch dividend or lack
thereof. “Regular Dividend ” shall mean for any calendar quarter, USD 0.04lierfirst cash dividend or distribution on the
Shares for which the Ex-Dividend Date falls witlsinch calendar quarter, and zero for any subsegisdénd or distribution on
the Shares for which the -Dividend Date falls within the same calendar qua

Role of Agen. Each party agrees and acknowledges that (iMoRgan Securities Inc., an affiliate of DealelJPMSI ), has
acted solely as agent and not as principal witheetsto this Transaction and (ii) JPMSI has nogailon or liability, by way of
guaranty, endorsement or otherwise, in any mameaspect of this Transaction (including, if apabte, in respect of the
settlement thereof). Each party agrees it will Isolely to the other party (or any guarantor irpees thereof) for performance of
such other par’s obligations under this Transacti

Additional Provisions.
(i) Amendments to the Equity Definitions:

(A) Section 11.2(a) of the Equity Definitions isreby amended by deleting the words “a diluting@maentrative” and
replacing them with the words “an”; and adding piease “or Warrants” at the end of the sentence.

(B) Section 11.2(c) of the Equity Definitions isrebBy amended by (x) replacing the words “a dilutingoncentrative”
with “an”, (y) adding the phrase “or Warrants” aftee words “the relevant Shares” in the same seetand (z) deleting
the phrase “(provided that no adjustments will eto account solely for changes in volatilitypested dividends, stock
loan rate or liquidity relative to the relevant 8" and replacing it with the phrase “(and, foe ivoidance of doubt,
adjustments may be made to account solely for admimvolatility, expected dividends, stock loaterar liquidity relative
to the relevant Shares).”

(C) Section 11.2(e)(vii) of the Equity Definitiomshereby amended by deleting the words “a dilutingoncentrative” and
replacing them with the word “a material”; and adyglthe phrase “or Warrants” at the end of the smmte

(D) Section 12.6(a)(ii) of the Equity Definitions hereby amended by (1) deleting from the fourth thereof the word “or”
after the word “official” and inserting a comma tefor, and (2) deleting the semi-colon at the ehsubsection (B) thereof
and inserting the following words therefor “or (&)Dealer’s option, the occurrence of any of thenés specified in
Section 5(a)(vii) (1) through (9) of the ISDA Mastsgreement with respect to that Issuer.”

(E) Section 12.9(b)(iv) of the Equity Definitiors hereby amended by:

(x) deleting (1) subsection (A) in its entirety) (Be phrase “or (B)” following subsection (A) a(®) the phrase “in
each case” in subsection (B); and

(y) deleting the phrase “neither the Non-Hedgingyaor the Lending Party lends Shares in the armofithe
Hedging Shares or” in the penultimate sentence.
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(F) Section 12.9(b)(v) of the Equity Definitionshisreby amended by:

(x) adding the word “or” immediately before subsewt'(B)” and deleting the comma at the end of sdbien (A);
and

(y) (1) deleting subsection (C) in its entiret®) (leleting the word “or” immediately preceding sabtion (C) and
(3) deleting the penultimate sentence in its etytiadd replacing it with the sentence “The Heddpagty will
determine the Cancellation Amount payable by ontypa the other.”

(ii) Notwithstanding anything to the contrary ingtConfirmation, upon the occurrence of one offtilewing events, with respect
to this Transaction, (1) Dealer shall have thetrighdesignate such event an Additional Terminakeent and designate an Early
Termination Date pursuant to Section 6(b) of thee®ment, and (2) Company shall be deemed the dtdetéd Party and the
Transaction shall be deemed the sole Affected hction:

(A) Consummation of any share exchange, consotidair merger of Company or other transaction desef transactior
pursuant to which Shares will be converted intdcascurities or other property or any sale, lemsgher transfer in one
transaction or a series of transactions of alutistantially all of the consolidated assets of Canypand its subsidiaries,
taken as a whole, to any person other than ons etibsidiaries.

(B) There is a default by Company or any subsidiamhe payment of the principal or interest on amyrtgage, agreement
or other instrument under which there may be ontstay, or by which there may be secured or evidéee indebtedness
for money borrowed in excess of $50 million in #ggregate of Company and/or any subsidiary, whesthen indebtedne
now exists or shall hereafter be created resuitirsgich indebtedness becoming or being declareddd@ayable, and su
acceleration shall not have been rescinded or &thwlithin 10 days after written notice of suchelecation has been
received by Company or such subsidiary;

(C) Any “person” or “group” within the meaning o€&tion 13(d) of the Exchange Act other than Company of its
subsidiaries, its or its subsidiaries’ employeediigplans and Permitted Holders (as defined beltvay become the direct
or indirect ultimate “beneficial owner”, as definedRule 13d-3 under the Exchange Act, of the commquity of
Company representing more than 50% of the votinggp@f such common equity;

(D) Any Permitted Holder has, or any Permitted Hotdhave, become the direct or indirect benefmialer or beneficial
owners of the common equity of Company representinge than 80%, in the aggregate, of the votinggraf the
common equity of Company. APermitted Holder ” means any of Don Tyson, the Tyson Limited Paghgy, Don
Tyson’s siblings, the siblings of Don Tyson’s paseand grandparents, the ancestors and lineal migaets of any of the
foregoing, spouses of any of the foregoing andcetates of any of the foregoing; and

(E) Dealer, despite using commercially reasonaffitets, is unable or reasonably determines thiatiinpractical or illegal,
to hedge this Transaction in the public market auitiregistration under the Securities Act or assault of any legal,
regulatory or self-regulatory requirements or rdigpolicies and procedures (whether or not suchirements, policies or
procedures are imposed by law or have been voilyngatopted by Dealer).
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(i)

0)

No Collateral or Setol. Notwithstanding any provision of the Agreement oy ather agreement between the parties to the
contrary, the obligations of Company hereundematesecured by any collateral. Obligations under Tansaction shall not be
set off by Company against any other obligationthefparties, whether arising under the Agreenthigt,Confirmation, under any
other agreement between the parties hereto, byatiperof law or otherwise. Any provision in the Agment with respect to the
satisfaction of Company’s payment obligations ® ¢lxtent of Dealer’'s payment obligations to Compartjre same currency and
in the same Transaction (including, without limibat Section 2(c) thereof) shall not apply to Comypand, for the avoidance of
doubt, Company shall fully satisfy such paymenigdilons notwithstanding any payment obligatiolCmmpany by Dealer in the
same currency and in the same Transaction. Inlediteg any amounts under Section 6(e) of the Age@mmotwithstanding
anything to the contrary in the Agreement, (1) safgaamounts shall be calculated as set forthéh Section 6(e) with respect to
(a) this Transaction and (b) all other Transactiamsl (2) such separate amounts shall be payaldagnt to Section 6(d)(ii) of tt
Agreement. For the avoidance of doubt and notwatiding anything to the contrary provided in thist®a 9(i), in the event of
bankruptcy or liquidation of either Company or Deraleither party shall have the right to set off ahligation that it may have to
the other party under this Transaction againstatigation such other party may have to it, whe#msing under the Agreement,
this Confirmation or any other agreement betweerptirties hereto, by operation of law or otherw

Alternative Calculations and Payment on Early Teration and on Certain Extraordinary Evel. If, in respect of this
Transaction, an amount is payable by Company tdebg@ pursuant to Section 12.7 or Section 1Z.the Equity Definitions or
(i) pursuant to Section 6(d)(ii) of the Agreeméat’ Payment Obligation”), Company shall have the right, in its sole détom,
to satisfy any such Payment Obligation (except @@hpany shall not make such an election in thateslea Nationalization,
Insolvency, Merger Event or Tender Offer in whible tonsideration to be paid to holders of sharasists solely of cash or an
Event of Default in which Company is the Defaultirgrty or a Termination Event in which Companyhis Affected Party, other
than an Event of Default of the type describedent®n 5(a)(iii), (v), (vi), (vii) or (viii) of theAgreement or a Termination Event
of the type described in Section 5(b) of the Agrertnin each case that resulted from an eventemtswutside Company’s
control) and shall give irrevocable telephonic cetio Dealer, confirmed in writing within one Schidl Trading Day, no later
than 12:00 p.m. New York local time on the Merget® Tender Offer Date, Announcement Date (in e ©f a Nationalizatio
Insolvency or Delisting), Early Termination Datedate of cancellation, as applicabpeovidedthat Dealer shall have the right to
require Company to satisfy its Payment Obligatigritte Share Termination Alternative if Dealer rezdy determines that
payment by Company of its Payment Obligation irho&sl conflict with or result in a breach of angr@ement or instrument to
which Company or any of its subsidiaries is a partpy which Company or any of its subsidiariebasind or to which Company
or any of its subsidiaries is subject, or constitatdefault under, or result in the creation of ey under, any such agreement or
instrument. Notwithstanding the foregoing, Compargt Dealer’s right to elect satisfaction of a PaptObligation in the Share
Termination Alternative as set forth in this clagéall only apply to Transactions under this Caonétion and, notwithstanding
anything to the contrary in the Agreement, (1) safgaamounts shall be calculated with respect)td f@nsactions hereunder and
(b) all other Transactions under the Agreement,(@hgduch separate amounts shall be payable pursu&ection 6(d)(ii) of the
Agreement, subject to, in the case of clause (@p@anys Share Termination Alternative right hereunt
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Share Termination Alternative:

Share Termination Delivery Property:

Share Termination Unit Price:

If applicable, Company shall deliver to Dealer 8teare Termination
Delivery Property on the date (the&share Termination Payment Date

") on which the Payment Obligation would otherwisedue pursuant to
Section 12.7 or Section 12.9 of the Equity Defoni8 or Section 6(d)(ii)
of the Agreement, as applicable, subject to papdg(k)(i) below, in
satisfaction, subject to paragraph (k)(ii) belofth® Payment Obligation
in the manner reasonably requested by Dealer frpaymment.

A number of Share Termination Delivery Units, akgkated by the
Calculation Agent, equal to the Payment Obligationded by the Share
Termination Unit Price. The Calculation Agent staljust the amount of
Share Termination Delivery Property by replacing &actional portion
of a security therein with an amount of cash etm#ie value of such
fractional security based on the values used twutste the Share
Termination Unit Price

The value to Dealer of property contained in onar€fermination
Delivery Unit on the date such Share Terminatiotiv@ey Units are to b
delivered as Share Termination Delivery Propersydetermined by the
Calculation Agent in its discretion by commercialdasonable means.
The Calculation Agent shall notify Company of si&tare Termination
Unit Price at the time of notification of the Paym@®bligation. In the
case of a Private Placement of Share Terminatidivég Units that are
Restricted Shares (as defined below), as set fioparagraph (k)(i)
below, the Share Termination Unit Price shall beeideined by the
discounted price applicable to such Share Ternunddelivery Units. In
the case of a Registration Settlement of Share ifiation Delivery Units
that are Restricted Shares (as defined below)tdersle in paragraph (k)
(i) below, the Share Termination Unit Price shmdlthe Settlement Price
on the Merger Date, the Tender Offer Date, the Ameement Date (in
the case of a Nationalization, Insolvency or D&}, the date of
cancellation or the Early Termination Date, as iaple.
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(k)

Share Termination Delivery Unit: In the case of a Termination Event, Event of DefaAdiditional
Disruption Event or Delisting, one Share or, in tiase of Nationalizatio
Insolvency, Tender Offer or Merger Event, a unitgsisting of the numbi
or amount of each type of property received by lddroof one Share
(without consideration of any requirement to pasicar other
consideration in lieu of fractional amounts of amgurities) in such
Nationalization, Insolvency, Tender Offer or Mergesent. If suct
Nationalization, Insolvency, Tender Offer or Mergarent involves i
choice of consideration to be received by holdsush holder shall be
deemed to have elected to receive the maximumigessinount of cast

Failure to Deliver Inapplicable

Other applicable provisions: If Share Termination Alternative is applicable, irevisions of Sections
9.8,9.9,9.11, 9.12 and 10.5 (as modified abo¥#)eEquity Definitions
will be applicable, except that all referencesuntsprovisions to
“Physically-settled” shall be read as reference'Stuare Termination
Settled” and all references to “Shares” shall lzelras references to
“Share Termination Delivery Units”. “Share Termiiuat Settled” in
relation to this Transaction means that Share Treaatitin Alternative is
applicable to this Transactio

Registration/Private Placement Procedu. If, in the reasonable opinion of Dealer, follogiany delivery of Shares or Share

Termination Delivery Property to Dealer hereundech Shares or Share Termination Delivery Propeotyld be in the hands of
Dealer subject to any applicable restrictions wéthpect to any registration or qualification reguient or prospectus delivery
requirement for such Shares or Share Terminatidiv&g Property pursuant to any applicable federadtate securities law
(including, without limitation, any such requirentemising under Section 5 of the Securities Acaassult of such Shares or Sh
Termination Delivery Property being “restricted seties”, as such term is defined in Rule 144 urttierSecurities Act, or as a
result of the sale of such Shares or Share Terinm&elivery Property being subject to paragraptofdRule 145 under the
Securities Act) (such Shares or Share TerminatielivBry Property, ‘Restricted Shares’), then delivery of such Restricted
Shares shall be effected pursuant to either cl@uee (ii) below at the election of Company, urdd3ealer waives the need for
registration/private placement procedures set fori) and (ii) below. Notwithstanding the foreggi, solely in respect of any
Daily Number of Warrants exercised or deemed egedcon any Expiration Date, Company shall eledby po the first Settlemet
Date for the first Expiration Date, a Private Plaeat Settlement or Registration Settlement fodeliveries of Restricted Shares
for all such Expiration Dates which election shmdlapplicable to all Settlement Dates for such ¥tdsrand the procedures in
clause (i) or clause (ii) below shall apply for slich delivered Restricted Shares on an aggregate tommencing after the final
Settlement Date for such Warrants. The Calculafigant shall make reasonable adjustments to settier@ens and provisions
under this Confirmation to reflect a single PrivRtacement or Registration Settlement for suchege Restricted Shares
delivered hereunde
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(ii)

If Company elects to settle the Transactiorspant to this clause (i) (aPrivate Placement Settlement), then delivery o
Restricted Shares by Company shall be effectedstomary private placement procedures with respestich Restricted
Shares reasonably acceptable to Degleyidedthat Company may not elect a Private PlacemenieSetnt if, on the date
of its election, it has taken, or caused to bertakay action that would make unavailable eithere¢kemption pursuant to
Section 4(2) of the Securities Act for the sale&dmmpany to Dealer (or any affiliate designated lmaler) of the Restricted
Shares or the exemption pursuant to Section 4($eotion 4(3) of the Securities Act for resalethef Restricted Shares by
Dealer (or any such affiliate of Dealer). The PrévRlacement Settlement of such Restricted Shhedkisclude customary
representations, covenants, blue sky and othergmental filings and/or registrations, indemnitieDealer, due diligenc
rights (for Dealer or any designated buyer of tlestRcted Shares by Dealer), opinions and certé&aand such other
documentation as is customary for private placeragrédements for similarly situated issuers of séear all reasonably
acceptable to Dealer. In the case of a PrivatecRiaat Settlement, Dealer shall determine the apiatepdiscount to the
Share Termination Unit Price (in the case of seitlist of Share Termination Delivery Units pursuanparagraph

(j) above) or any Settlement Price (in the cassetiiement of Shares pursuant to Section 2 abgg#icable to such
Restricted Shares in a commercially reasonable araammd appropriately adjust the number of suchriRestl Shares to be
delivered to Dealer hereund@rovidedthat in no event shall such number be greatertivartimes the Number of Shares
(the “Maximum Amount ”). Notwithstanding the Agreement or this Confirioat the date of delivery of such Restricted
Shares shall be the Exchange Business Day folloninige by Dealer to Company, of such applicabéedint and the
number of Restricted Shares to be delivered putdoghis clause (i). For the avoidance of douktivéry of Restricted
Shares shall be due as set forth in the previaugsee and not be due on the Share Termination &ayliate (in the case
of settlement of Share Termination Delivery Unitsguant to paragraph (j) above) or on the Settlémate for such
Restricted Shares (in the case of settlement ineShaursuant to Section 2 abo

In the event Company shall not have delivered tilenfimber of Restricted Shares otherwise applealsia result of the
proviso above relating to the Maximum Amount (sdefficit, the “Deficit Restricted Shares’), Company shall be
continually obligated to deliver, from time to timatil the full number of Deficit Restricted Shatesve been delivered
pursuant to this paragraph, Restricted Shares vamehto the extent, that (i) Shares are repurchasegiired or otherwise
received by Company or any of its subsidiariesrdfte Trade Date (whether or not in exchange fehctair value or any
other consideration), (ii) authorized and uniss8hdres reserved for issuance in respect of othiesdctions prior to such
date which prior to the relevant date become ngdoiso reserved and (iii) Company additionally atittes any unissued
Shares that are not reserved for other transacti@mmpany shall immediately notify Dealer of theweence of any of the
foregoing events (including the number of Shardxgesi to clause (i), (i) or (iii) and the correspmling number of
Restricted Shares to be delivered) and promptliyelesuch Restricted Shares thereafter.

If Company elects to settle the Transactionspiant to this clause (ii) (aRegistration Settlement”), then Company shall
promptly (but in any event no later than the begjigrof the Resale Period) file and use its reaslenadst efforts to make
effective under the Securities Act a registratitatesnent or supplement or amend an outstandingtraion statement in
form and substance reasonably satisfactory to Ddaleover the resale of such Restricted Sharasdnrdance with
customary resale registration procedu
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(iii)

including covenants, conditions, representationdgowriting discounts (if applicable), commissidiispplicable),
indemnities due diligence rights, opinions andifieates, and such other documentation as is cuatpfor equity resale
underwriting agreements, all reasonably acceptatiealer. If Dealer, in its sole reasonable disong is not satisfied wit!
such procedures and documentation Private PlaceBstthément shall apply. If Dealer is satisfiedhagtich procedures a
documentation, it shall sell the Restricted Shargsuant to such registration statement duringi@géthe “Resale

Period ") commencing on the Exchange Business Day follgwdelivery of such Restricted Shares (which, fer th
avoidance of doubt, shall be the Share Termin&imyment Date in case of settlement in Share TetiomBelivery Units
pursuant to paragraph (j) above or (y) the SettigrBate in respect of the final Expiration Date &tirDaily Number of
Warrants) and ending on the earliest of (i) theHaxge Business Day on which Dealer completes teenall Restricted
Shares or, in the case of settlement of Share Tetioh Delivery Units, a sufficient number of Rédrd Shares so that the
realized net proceeds of such sales equals or @xtke Payment Obligation (as defined above)th@)date upon which all
Restricted Shares have been sold or transferrestiant to Rule 144 (or similar provisions then irc&) or Rule 145(d)(1)
or (2) (or any similar provision then in force) wndhe Securities Act and (iii) the date upon whatliRestricted Shares
may be sold or transferred by a non-affiliate pargéuo Rule 144 (or any similar provision thenancke) or Rule 145(d)(3)
(or any similar provision then in force) under thecurities Act. If the Payment Obligation excedusrealized net procee
from such resale, Company shall transfer to Ddalehe open of the regular trading session on tteh&nge on the
Exchange Trading Day immediately following the lday of the Resale Period the amount of such exXtes$ Additional
Amount ") in cash or in a number of SharesMake-whole Shares’) in an amount that, based on the Settlement Rrice
the last day of the Resale Period (as if such daytie “Valuation Date” for purposes of computinghs Settlement Price),
has a dollar value equal to the Additional Amodrite Resale Period shall continue to enable theaddlee Make-whole
Shares. If Company elects to pay the Additional Antdn Shares, the requirements and provision®égistration
Settlement shall apply. This provision shall beleggpsuccessively until the Additional Amount isuad|to zero. In no eve
shall Company deliver a number of Restricted Shgreater than the Maximum Amou

Without limiting the generality of the foregrmg, Company agrees that any Restricted Sharegedetl to Dealer, as
purchaser of such Restricted Shares, (i) may bsfeared by and among Dealer and its affiliates@achpany shall effect
such transfer without any further action by Dealed (ii) after the period of 6 months from the Tedahte (or 1 year from
the Trade Date if, at the time of a transfer whichfter 6 months from the Trade Date, informatioagquirements of Rule
144(c) are not satisfied with respect to Compamg) ¢lapsed after any Settlement Date for such iBtestiShares,
Company shall promptly remove, or cause the trarzgfent for such Restricted Shares to remove, eggnids referring to
any such restrictions or requirements from sucttriRésd Shares upon request by Dealer (or suchaadfiof Dealer) to
Company or such transfer agent, without any reqerg for the delivery of any certificate, consexgfreement, opinion of
counsel, naotice or any other document, any trariafestamps or payment of any other amount or éimgraction by Deal
(or such affiliate of Dealer

If the Private Placement Settlement or the RedistrsSettlement shall not be effected as set fiortlauses (i) or (i), as
applicable, then failure to effect such PrivatecBraent Settlement or such Registration Settlenfeit sonstitute an Event of
Default with respect to which Company shall beEtlegaulting Party.
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(m)

(n)
(0)

Limit on Beneficial Ownershi. Notwithstanding any other provisions hereof, Beahay not exercise any Warrant hereunder,
the “right to acquire” (within the meaning of NY$tle 312.04(g)) Shares upon exercise of any Walmargunder or be entitled
to take delivery of any Shares deliverable hereyratel Automatic Exercise shall not apply with eso any Warrant hereunc
to the extent (but only to the extent) that, astech receipt of any Shares upon the exercise ¢f @larrant or otherwise hereunc
Dealer Group would directly or indirectly benefiéyaown (as such term is defined for purposes daiti®e 13(d) of the Exchange
Act) in excess of the lesser of (i) 7.5% of thentlatstanding Shares or (ii) 14,943,816 Shares"(ffteeshold Number of
Shares”). Any purported delivery hereunder shall be vaitl have no effect to the extent (but only to tktergt) that, after such
delivery, Dealer Group would directly or indireclp beneficially own in excess of the Threshold Menof Shares. If any
delivery owed to Dealer hereunder is not made,hinle/or in part, as a result of this provision, @amy’s obligation to make sut
delivery shall not be extinguished and Companylshake such delivery as promptly as practicablerafiut in no event later thi
one Business Day after, Dealer gives notice to Gowphat, after such delivery, Dealer Group wouwdtdirectly or indirectly so
beneficially own in excess of the Threshold NumtfeBhares

Share Deliveries Company acknowledges that, to the extent theenaftithis Warrant is not then an affiliate and hasbeen an
affiliate for 90 days (it being understood that [Reavill not be considered an affiliate under theragraph solely by reason of its
receipt of Shares pursuant to this Transactiord,aherwise satisfies all holding period and otleguirements of Rule 144 of the
Securities Act applicable to it, any delivery ofd®s or Share Termination Delivery Property hereuatl any time after 6 months
from the Trade Date (or 1 year from the Trade Dfat the time of a delivery of Shares or Sharemiaation Delivery Property
which is after 6 months from the Trade Date, infational requirements of Rule 144(c) are not sa&tik¥uith respect to Company)
shall be eligible for resale under Rule 144 of Sleeurities Act and Company agrees to promptly remowr cause the transfer
agent for such Shares or Share Termination DeliPeoperty, to remove, any legends referring torasyrictions on resale under
the Securities Act from the Shares or Share Teriin@elivery Property. Company further agrees trat delivery of Shares or
Share Termination Delivery Property prior to théedthat is 6 months from the Trade Date (or 1 yeam the Trade Date if, at the
time of a delivery of Shares or Share Terminati@hi\ry Property which is after 6 months from thede Date, informational
requirements of Rule 144(c) are not satisfied wéfpect to Company), at Dealer’'s request may nsfeered by and among
Dealer and its affiliates and Company shall effexth transfer without any further action by DeaNmtwithstanding anything to
the contrary herein, Company agrees that any dglveShares or Share Termination Delivery Propshgll be effected by book-
entry transfer through the facilities of DTC, olyasuccessor depositary, if at the time of delivengch class of Shares or class of
Share Termination Delivery Property is in book-gritrm at DTC or such successor depositary. Nostéhding anything to the
contrary herein, to the extent the provisions ofeRi44 of the Securities Act or any successorameamended, or the applicable
interpretation thereof by the Securities and Exglea@ommission or any court change after the Traate,Dhe agreements of
Company herein shall be deemed modified to thenéxtecessary, in the opinion of outside couns&ahpany, to comply with
Rule 144 of the Securities Act, as in effect attthe of delivery of the relevant Shares or Shagaiination Delivery Propert

Governing Law. New York law (without reference to choice of lawctiine).

Waiver of Jury Trial Each party waives, to the fullest extent permitigcpplicable law, any right it may have to a thgljury in
respect of any suit, action or proceeding relatinthis Transaction. Each party (i) certifies thatrepresentative, agent or attorney
of the other party has represented, expresslyharwise, that such other party would not, in therg\of such a suit, action or
proceeding, seek to enforce the foregoing waivdr(@hacknowledges that it and the other partyehbgen induced to enter into
this Transaction, as applicable, by, among otheag#) the mutual waivers and certifications proditherein.
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(9)

(a)

()

(s)

(®

(u)

Tax Disclosure Effective from the date of commencement of disaussiconcerning the Transaction, Company and eaitt of
employees, representatives, or other agents malpsiésto any and all persons, without limitatioraaf/ kind, the tax treatment
and tax structure of the Transaction and all mal®of any kind (including opinions or other taxabyses) that are provided to
Company relating to such tax treatment and taxcsira.

Maximum Share Deliver. Notwithstanding any other provision of this Confation or the Agreement, in no event will Company
be required to deliver more than the Maximum AmafrBhares in the aggregate to Dealer in conneetitinthis Transaction,
subject to the provisions regarding Deficit Res#icShare

Right to Extent. Dealer may postpone, in whole or in part, any Eagon Date or any other date of valuation or deliweith
respect to some or all of the relevant Warrantsvfiich event the Calculation Agent shall make appate adjustments to the
Daily Number of Warrants with respect to one or enBkpiration Dates) if Dealer determines, in itenoaercially reasonable
judgment, that such extension is reasonably negessappropriate to preserve Dei's hedging or hedge unwind activity
hereunder in light of existing liquidity conditions to enable Dealer to effect purchases of Shiaresnnection with its hedging,
hedge unwind or settlement activity hereunder imaaner that would, if Dealer were Issuer or ariaféd purchaser of Issuer, be
in compliance with applicable legal, regulatorysetf+egulatory requirements, or with related policied procedures applicable
Dealer.

Statusof Claims in BankruptcyDealer acknowledges and agrees that this Confiomédi not intended to convey to Dealer rights
against Company with respect to the Transactionateasenior to the claims of common stockholdéGanpany in any United
States bankruptcy proceedings of Compamgyidedthat nothing herein shall limit or shall be deen@dmit Dealer’s right to
pursue remedies in the event of a breach by Comephity obligations and agreements with respethéoTransactiorprovided,
further, that nothing herein shall limit or shall be deenb@ limit Dealer’s rights in respect of any tractsans other than the
Transaction

Securities Contract; Swap Agreemeifihe parties hereto intend for: (a) the Transadiiolpe a “securities contract” and a “swap
agreement” as defined in the Bankruptcy Code (Titlef the United States Code) (thBdnkruptcy Code "), and the parties
hereto to be entitled to the protections affordgdamong other Sections, Sections 362(b)(6), 362(H) 546(e), 546(g), 555 and
560 of the Bankruptcy Code; (b) a party’s rightitmidate the Transaction and to exercise any att@edies upon the occurrence
of any Event of Default under the Agreement witbpet to the other party to constitute a “contralctight” as described in the
Bankruptcy Code; and (c) each payment and delisEoash, securities or other property hereundeptstitute a “margin
paymen” or “settlement payme” and a“transfe” as defined in the Bankruptcy Cot

Delivery or Receipt of Cas. For the avoidance of doubt, other than receiphefPremium by Company, nothing in this
Confirmation shall be interpreted as requiring Campto cash settle this Transaction, except iruaistances where such cash
settlement is within Company’s control (includingthout limitation, where Company elects to deliegreceive cash, where
Company fails timely to elect the Share Termina#dternative, or where Company has made PrivatedPteent Settlement
unavailable due to the occurrence of events witkinontrol ) or in those circumstances in whicldeos of the Shares would also
receive cast
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Please confirm that the foregoing correctly setthfthe terms of our agreement by executing thisfidmation and returning it to EDG
Confirmation Group, J.P. Morgan Securities Inc{ Park Avenue, 11th Floor, New York, NY 10172-346dby fax to(212) 622 8519

Very truly yours,

J.P. Morgan Securities Inc., as agent for
JPMorgan Chase Bank, National Association

By: /s/ Sudheer Tegulapal
Authorized Signator
Name: Sudheer Tegulapa

Accepted and confirmed
as of the Trade Date:

Tyson Foods, Inc.

By: /s/ Dennis Leatherb
Authorized Signator
Name: Dennis Leathert

JPMorgan Chase Bank, National Association
Organized under the laws of the United States asMational Banking Association
Main Office 1111 Polaris Parkway, Columbus, Ohio, 3271
Registered as a branch in England & Wales branch raber BRO00746.
Registered branch address 125 London Wall, LondorEC2Y 5AJ.
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EXECUTION COPY

JPMorgan Chase Bank, National Association
P.O. Box 161

60 Victoria Embankment

London EC4Y 0JP

England

September 9, 2008

To: Tyson Foods, Inc.

2210 West Oaklawn Drive
Springdale, Arkansas 72762-6999
Attention: Treasurer

Telephone No.: (479) 290-4000
Facsimile No.:  (479) 757-6868

Re: Call Option Confirmation and Warrant Confirnoati

Tyson Foods, Inc. (Company”) and JPMorgan Chase Bank, National Associatiandon Branch (Dealer”) concurrently herewith
are entering into a call option transaction (tl@all Option Transaction ”) to purchase from Dealer a number of options eisable into
Shares pursuant to a letter agreement dated he dbte hereof (theCall Option Confirmation ”) and a warrant transaction (th&Varrant
Transaction ”, together with the Call Option Transaction, th€ransactions”) to sell to Dealer a number of options exercisghto Shares
pursuant to a letter agreement dated as of thehdasof (the ‘Warrant Confirmation ", together with the Call Option Confirmation, the
Confirmations ").

This letter agreement (theletter Agreement”) hereby confirms the agreement between DealerGordpany as follows:

1. Terms Used but Not Defined Herei@apitalized terms used herein without definitihrall have the meanings assigned to them in the
Call Option Confirmation or the Warrant Confirmatjas applicable.

2. Representations and Warranties of Compa@pmpany represents and warrants to Dealer tighit entering into this Letter
Agreement (i) on the basis of, and it is not awdreny material non-public information with respazitself or the Shares, (ii) in anticipation
of, in connection with, or to facilitate, a diswifion of its Shares, a self tender offer or a tigedty tender offer or (iii) to create actual or
apparent trading activity in the Shares (or anyiggcconvertible into or exchangeable for the ®isaior to raise or depress or otherwise
manipulate the price of the Shares (or any secuooityertible into or exchangeable for the Shares).

3. Amendment If the Underwriters (the Underwriters ") party to the Underwriting Agreement (théJhderwriting Agreement ")
dated as of the date hereof among Company, J.Ryavid@ecurities Inc. and Merrill Lynch, Pierce, Fem& Smith Incorporated, as
representatives of the Underwriters party therexercise their option to purchase additional CotiiverNotes (the ‘Additional Convertible
Notes”), then on the closing date for the purchase ahel af the Additional Convertible Notes, (i) themiber of Options will be
automatically increased by additional Options (ti#alditional Options ") equal to the number of Additional Convertibletd® in
denominations of USD 1,000 principal amount isspgcsuant to such exercise; (ii) an additional ptaméequal to the product of the
Additional Options and USD 102.20 shall be paiddmympany to Dealer; (iii) the Number of Warrantsl# automatically increased by
additional Warrants (the Additional Warrants ") in proportion to such Additional Convertible N3t and (iv) an additional premium equal
to the product of the Additional Warrants and USB37004 shall be paid by Dealer to the Company.

JPMorgan Chase Bank, National Association
Organized under the laws of the United States asMational Banking Association
Main Office 1111 Polaris Parkway, Columbus, Ohio, 3271
Registered as a branch in England & Wales branch raber BRO00746.
Registered branch address 125 London Wall, LondorEC2Y 5AJ.
Authorized and regulated by the Financial Servicegwuthority.



4. Early Unwind. In the event the sale of Convertible Notes isamtsummated with the Underwriters for any reasothb close of
business in New York on September 15, 2008 (or fatelh date as agreed upon by the parties) (Segteity 2008 or such later date, the “
Closing Date”) or, with respect to any Additional Convertibletés, on the Additional Closing Date as definethemUnderwriting
Agreement (the Additional Closing Date ” and the Closing Date or the Additional Closingt®aas applicable, theEarly Unwind Date "),
the Transactions (or, with respect to any Additiddanvertible Notes, the Additional Options and Aaighal Warrants) shall automatically
terminate (the Early Unwind "), on the Early Unwind Date and (i) the Transaetidor, with respect to any Additional Convertibletes,
the Additional Options and the Additional Warrardasg all of the respective rights and obligatiohBealer and Company under the
Transactions, the Additional Options or Additioghrrants, as applicable, shall be cancelled amdinated and (ii) each party shall be
released and discharged by the other party fromagnees not to make any claim against the othéy path respect to any obligations or
liabilities of the other party arising out of arallie performed in connection with the Transactitims Additional Options or the Additional
Warrants, as applicable, either prior to or after Early Unwind Dateprovidedthat Company shall purchase from Dealer on theyEarl
Unwind Date all Shares purchased by Dealer or omeave of its affiliates in connection with the Mieactions at the closing price of Shares
as reported on the Exchange Business Day immegiateteding such Early Unwind Date. Dealer and Camyprepresent and acknowledge
to the other that, subject to the proviso inclugtethis Section, upon an Early Unwind, all obligais with respect to the Transactions, the
Additional Options or the Additional Warrants, ggphcable, shall be deemed fully and finally disaie.

5. Counterparts This Letter Agreement may be signed in any numbepuonterparts, each of which shall be an originéth the same
effect as if all of the signatures thereto and toeweere upon the same instrument.

6. Governing Law The provisions of this Letter Agreement shalgogerned by the New York law (without referencehoice of law
doctrine).
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Please confirm that the foregoing correctly setthfthe terms of our agreement by executing thiselkéAgreement and returning it to

EDG Confirmation Group, J.P. Morgan Securities,|@Z.7 Park Avenue, 11th Floor, New York, NY 101783, or by fax tq212) 622
8519.

Very truly yours,

J.P. Morgan Securities Inc., as agent fo
JPMorgan Chase Bank, National
Association

By: /s/ Sudheer Tegulapal
Authorized Signatory
Name: Sudheer Tegulapa

Accepted and confirmed
as of the Trade Date:

Tyson Foods, Inc.

By: /s/ Dennis Leatherb
Authorized Signatory
Name: Dennis Leathert

JPMorgan Chase Bank, National Association
Organized under the laws of the United States asMational Banking Association
Main Office 1111 Polaris Parkway, Columbus, Ohio, 83271
Registered as a branch in England & Wales branch raber BRO00746.
Registered branch address 125 London Wall, LondorEC2Y 5AJ.
Authorized and regulated by the Financial Servicegwuthority.



Exhibit 10.4
EXECUTION COPY

Merrill Lynch Financial Markets, Inc.
4 World Financial Center, BFloor
New York, New York 1008
Attention: Corporate Derivatives
Facsimile No.: (212) 738-1069
Telephone No.: (212) 449-6763

September 9, 2008

To: Tyson Foods, Inc.

2210 West Oaklawn Drive
Springdale, Arkansas 72762-6999
Attention: Treasurer

Telephone No.: (479) 290-4000
Facsimile No.:  (479) 757-6868

Re: Call Option Transaction (Reference No. 08852342

The purpose of this letter agreement (thiddhfirmation ") is to confirm the terms and conditions of thdl option transaction entered
into between Merrill Lynch Financial Markets, Irf{t.Dealer”) represented by Merrill Lynch, Pierce, Fenner &ifh Incorporated (Agent
"), as its agent, and Tyson Foods, IncC@unterparty ") as of the Trade Date specified below (thEransaction ). This letter agreement
constitutes a “Confirmation” as referred to in tB®A Master Agreement specified below. This Confitian shall replace any previous
agreements and serve as the final documentatichifof ransaction.

The definitions and provisions contained in the208DA Equity Derivatives Definitions (theEquity Definitions "), as published by
the International Swaps and Derivatives Associatioo. (“ISDA ") are incorporated into this Confirmation. In tieent of any inconsistency
between the Equity Definitions and this Confirmatithis Confirmation shall govern. Certain definedms used herein have the meanings
assigned to them in the prospectus dated SeptefnB808, as supplanted by the prospectus suppletaged September 10, 2008
(collectively, the “Prospectus”) relating to the USD 450,000,000 principal amoah8.25% Convertible Senior Notes due October208.3,
(the “Convertible Notes” and each USD 1,000 principal amount of Convegtibtes, a ‘Convertible Note”) issued by Counterparty
pursuant to an indenture dated June 1, 1995 bet@eanterparty and The Bank of New York Mellon TrG@stmpany, N.A., as trustee (the “
Trustee”) (the “ Base Indenture”), as supplemented by the supplemental indenteteden Counterparty and the Trustee to be dated
September 15, 2008 (thestpplemental Indenture” and, together with the Base Indenture, thedenture ”). In the event of any
inconsistency between the terms defined in theg@wss, the Indenture and this Confirmation, theei@mation shall govern. The parties
acknowledge that this Confirmation is entered imiche date hereof with the understanding thatdfjnitions set forth in the Indenture whi
are also defined herein by reference to the Indergind (ii) sections of the Indenture that arerreteto herein will conform to the descriptit
thereof in the Prospectus. If any such definitionthe Indenture or any such sections of the Ingendiffer from the descriptions thereof in
the Prospectus, the descriptions thereof in thegatus will govern for purposes of this ConfirraatiThe parties further acknowledge that
the Indenture section numbers used herein are lwastitk draft of the Indenture last reviewed by |Beas of the date of this Confirmation,
and if any such section numbers are changed imtlenture as executed, the parties will amendQhisfirmation in good faith to preserve
intent of the parties. For the avoidance of dortdferences to the Base Indenture or the Suppleiedtnture, as the case may be, herein are
references to the Base Indenture or the Suppleirledinture, as the case may be, as in effect @daite of its execution and if the Base
Indenture or the Supplemental Indenture is amefaléxving its execution, any such amendment willdigregarded for purposes of this
Confirmation unless the parties agree otherwiseriting.

Each party is hereby advised, and each such pekhoaledges, that the other party has engaged mefimined from engaging in,
substantial financial transactions and has taklkerahaterial actions in reliance upon the partedty into the Transaction to which this
Confirmation relates on the terms and conditiongas¢h below.



1. This Confirmation evidences a complete and bigdigreement between Dealer and Counterpartyths terms of the Transaction to
which this Confirmation relates. This Confirmatisimall supplement, form a part of, and be subjeentagreement in the form of the 2002
ISDA Master Agreement (theAgreement”) as if Dealer and Counterparty had executed aeeagent in such form (but without any
Schedule except for the election of the laws ofState of New York as the governing law) on thed&r®ate. In the event of any
inconsistency between provisions of that Agreenaantthis Confirmation, this Confirmation will prélfor the purpose of the Transaction to
which this Confirmation relates. The parties herabsee that no Transaction other than the Trarsatti which this Confirmation relates

shall be governed by the Agreement.

2. The terms of the particular Transaction to whtdk Confirmation relates are as follows:

General Terms:

Trade Date
Effective Date
Option Style:;
Option Type:
Buyer:

Seller:

Shares:

Number of Options:

Applicable Percentag

Option Entitlement:

Strike Price

Premium:

Premium Payment Dat
Exchange

Related Exchange(s

Procedures for Exercise:

September 9, 20C

The third Exchange Business Day immediately podhte Premium Payment Dz
“Modified Americar’, as described und®Procedures for Exerci’ below

Call

Counterparty

Dealer

The Class A Common Stock of Counterparty, par valg® 0.10 per Share (Exchange
symbol“TSN")

450,000. For the avoidance of doubt, the Numb&mifons shall be reduced by any
Options exercised by Counterparty. In no event thidl Number of Options be less than
zero.

50%

As of any date, a number equal to the product@fthplicable Percentage and the
Conversion Rate as of such date (as defined iStipplemental Indenture, but without
regard to any adjustments to the Conversion Rataupnt to Section 4.04(g), Section
4.04(h) or to Section 4.06 of the Supplemental mhdie), for each Convertible Nof
USD 16.893i

USD 45,990,000.0

September 15, 20(

The New York Stock Exchang

All Exchanges



Exercise Period(s):

Conversion Date:

Exercisable Options:

Expiration Time:
Expiration Date
Multiple Exercise:

Automatic Exercise:

Notice of Exercise:

Notwithstanding anything to the contrary in the EgiDefinitions, an Exercis
Period shall occur with respect to an Option hedenonly if such Option is an
Exercisable Option (as defined below) and the Egereeriod shall be, in respect
of any Exercisable Option, the period commencingama including, the relevant
Conversion Date and ending on, and including, ttfee8uled Valid Day
immediately preceding the first day of the relev@attiement Averaging Period in
respect of such Conversion Date; provided tha¢gpect of Exercisable Options
relating to Convertible Notes for which the relev@onversion Date occurs on or
after June 15, 2013, the final day of the ExerBisgod shall be the Scheduled
Valid Day immediately preceding the Expiration D¢

With respect to any conversion of Convertible Npthe date on which the Holder
(as such term is defined in the Indenture) of SDohvertible Notes satisfies all of
the requirements for conversion thereof as seh farGection 4.02(b) of the
Supplemental Indentur

In respect of each Exercise Period, a number obb@ptequal to the number of
Convertible Notes surrendered to Counterparty émversion with respect to such
Exercise Period but no greater than the Numbermtiods.

The Valuation Time
October 15, 2013, subject to earlier exerc
Applicable, as described under Exercisable Optidims/e.

Applicable; and means that in respect of an Exereisriod, a number of Options
not previously exercised hereunder equal to thelmuraf Exercisable Options
shall be deemed to be exercised on the final dayc Exercise Period for such
Exercisable Optiongrovidedthat such Options shall be deemed exercised or
the extent that Counterparty has provided a Natfdexercise to Deale

Notwithstanding anything to the contrary in the EgjiDefinitions, in order tc
exercise any Exercisable Options, Counterparty moisty Dealer in writing
before 5:00 p.m. (New York City time) on the Schedwalid Day prior to the
scheduled first day of the Settlement Averagingdeigior the Exercisable Optiol
being exercised of (i) the number of such Optiamd @) the scheduled first day
of the Settlement Averaging Period and the schedfitlement Datgrovided
that in respect of Exercisable Options relating@tmvertible Notes with a
Conversion Date occurring on or after June 15, 28d8h notice may be given on
or prior to the second Scheduled Valid Day immedyapreceding the Expiration
Date and need only specify the number of such Esadste Options

3



Settlement Terms
Settlement Methoc

Net Share Settlement:

Net Shares:

Valid Day:

Scheduled Valid Day:

Relevant Price:

Settlement Averaging Period:

Settlement Date:

Net Share Settleme

Dealer will deliver to Counterparty, on the relev8ettlement Date, a number of
Shares equal to the Net Shares in respect of aesciEable Option exercised or
deemed exercised hereunder. In no event will theSares be less than ze

In respect of any Exercisable Option exercisedemnuked exercised, a number of
Shares equal to (A) the sum of the quotients, &@hé/alid Day during the
Settlement Averaging Period for such Exercisabléddpof (x) the Option
Entitlement on such Valid Dawultiplied by(y) the Relevant Price on such Valid
Day lessthe Strike Priceglivided by(z) such Relevant Pricdjvided by(B) the
number of Valid Days in the Settlement Averagingi® provided, however,
that if the calculation contained in clause (y)aboesults in a negative number,
such number shall be replaced with the nun“zerc”.

Dealer will deliver cash in lieu of any fractiortsthares to be delivered with resy
to any Net Shares valued at the Relevant Pricthiolast Valid Day of the
Settlement Averaging Perio

“Valid Day” means ¢ Trading Da” as defined in the Supplemental Indenti

“Scheduled Valid Day” means a “Scheduled Trading'Dss defined in the
Supplemental Indentur

On any Valid Day, the “Daily VWAP" as defined ingtsupplemental Indenture;
providedthat in the event that Daily VWAP is no longer sfied under the
heading “Bloomberg VWAP” on Bloomberg page TSN.Njsigy> AQR (or its
equivalent successor if such page is not availabid)Dealer disagrees on a good
faith, commercially reasonable basis with a deteatidon of the “Daily VWAP”

by Counterparty pursuant to the Supplemental Indenthe Calculation Agent
may make adjustments to such Daily VWAP as itfsrcommercially reasonable
discretion, determines are approprii

For any Exercisable Option, the “Observation Pérfodthe related Convertible
Notes as defined in the Supplemental Inden

For any Exercisable Option, the date Shares willddevered with respect to the
Convertible Notes related to such Exercisable @gtionder the terms of the
Supplemental Indentur
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Settlement Currenc

Other Applicable Provisions:

Representation and Agreement:

3. Additional Terms applicable to the Transacti
Adjustments applicable to the Transacti

Potential Adjustment Events:

Method of Adjustment:

Extraordinary Events applicable to the Transact

Merger Events:

Tender Offers:

usD

The provisions of Sections 9.1(c), 9.8, 9.9, 9912 and 10.5 of the Equity
Definitions will be applicable, except that alleeénces in such provisions to
“Physically-settled” shall be read as referenced\et Share Settled”. “Net Share
Settled” in relation to any Option means that Nle#i® Settlement is applicable to
that Option.

Notwithstanding Section 9.11 of the Equity Defioits, the parties acknowled
that any Shares delivered to Counterparty shallipen delivery, subject to
restrictions and limitations arising from Countatps status as issuer of the
Shares under applicable securities le

Notwithstanding Section 11.2(e) of the Equity D&fons, a“Potential Adjustmel
Event” means an occurrence of any event or comgitie set forth in Section 4.04
of the Supplemental Indenture that would resuétnradjustment to the Convers
Rate of the Convertible Notegrovidedthat in no event shall there be any
adjustment hereunder as a result of an adjustroghetConversion Rate pursuant
to Section 4.04(g), Section 4.04(h) or Section £Dhe Supplemental Indentu

Calculation Agent Adjustment, and means that, nibsténding Section 11.2(c) of
the Equity Definitions, upon any adjustment to @enversion Rate of the
Convertible Notes pursuant to the Supplementalritde (other than Section 4.04
(9), Section 4.04(h) and Section 4.06 of the Suppl&al Indenture), the
Calculation Agent will make a corresponding adjusttrto any one or more of t
Strike Price, Number of Options, Option Entitlemant any other variable
relevant to the exercise, settlement or payment®iTransactior

Applicable;providedthat notwithstanding Section 12.1(b) of the Equity
Definitions, a “Merger Event” means the occurrentany event or condition set
forth in clauses (i (iv) of Section 4.07 of the Supplemental Indent

Applicable;providedthat notwithstanding Section 12.1(d) of the Equity
Definitions, a “Tender Offer” means the occurrentany event or condition set
forth in Section 4.04(e) of the Supplemental Indes
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Consequence of Merger Events/Tender Offers:

Nationalization, Insolvency or Delisting:

Additional Disruption Events

Change in Law

Failure to Deliver

Determining Party
Nor-Reliance:

Agreements and Acknowledgements Regarding Hec
Activities:

Additional Acknowledgments

4. Calculation Agent:

Notwithstanding Section 12.2 and Section 12.3 effElquity Definitions, upon th
occurrence of a Merger Event or a Tender OfferGhkulation Agent shall make
a corresponding adjustment in respect of any adist under the Indenture to ¢
one or more of the nature of the Shares, StrikeePNumber of Options, Option
Entitlement and any other variable relevant toekercise, settlement or payment
for the Transactiorprovided, however, that such adjustment shall be made
without regard to any adjustment to the Conver#late for the issuance of
additional shares as set forth in Section 4.06efSupplemental Indenture;
provided furtheithat if, with respect to a Merger Event or a Ter@éer, (i) the
consideration for the Shares includes (or, at fit®oo of a holder of Shares, may
include) shares of an entity or person not orgahireder the laws of the United
States, any State thereof or the District of Coliamy (ii) the Counterparty to the
Transaction following such Merger Event or Tendée will not be the Issuer
following such Merger Event or Tender Offer, theanCellation and Payment
(Calculation Agent Determination) shall apg

Cancellation and Payment (Calculation Agent Deteatidn);providedthat, in
addition to the provisions of Section 12.6(a)(@f)the Equity Definitions, it will
also constitute a Delisting if the Exchange is tedan the United States and the
Shares are not immediately re-listed, re-trade-@uoted on any of the New
York Stock Exchange, the American Stock Exchange, NASDAQ Global
Select Market or The NASDAQ Global Market (or thedspective successors); if
the Shares are immediately re-listed, re-trada@-guoted on any of the New
York Stock Exchange, the American Stock Exchangpe, NASDAQ Global
Select Market or The NASDAQ Global Market (or theispective successors),
such exchange or quotation system shall thereadteieemed to be the Exchan

Applicable
Applicable
For all applicable Extraordinary Events, Dez

Applicable

Applicable
Applicable

Dealer;providedthat all determinations made by the Calculation#gghall be
made in good faith and in a commercially reasonatdaner. Following any
calculation by the Calculation Agent hereunder a
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prior written request by Counterparty, the CaldolatAgent shall provide
Counterparty a written explanation of any calcolatbr adjustment made by it
including, where applicable, a description of thetihodology and the basis for
such calculation or adjustment in reasonable dét&ieing understood that the
Calculation Agent shall not be obligated to diselasy proprietary models used
by it for such calculatior

5. Account Details:

(@)

(b)

6. Offices:

Account for payments to Counterpatr

JPMorgan Chase Bank

1 Chase Manhattan Plaza

New York, NY

ABA # 021000021

Account Name: Tyson Foods, Inc.
Account No.: 304182427

Account for delivery of Shares to Counterparty:
To be provided by Counterparty

Account for payments to Deale

To be provided by Dealer

Account for delivery of Shares from Dealer:
To be provided by Dealer

The Office of Counterparty for the Transactionligpplicable, Counterparty is not a Multibranchtiar

7. Notices

(@)

(b)

The Office of Dealer for the Transaction is:
4 World Financial Center, 1TFloor, New York, New York 10080

: For purposes of this Confirmation:

Address for notices or communications to Counteyp:

Tyson Foods, Inc.

2210 West Oaklawn Drive
Springdale, Arkansas 72762-6999
Attention: Treasurer

Telephone No.: (479) 290-4000
Facsimile No: (479) 757-6868

Address for notices or communications to Dee

Merrill Lynch Financial Markets, Inc.

4 World Financial Center, 1TFloor

New York, New York 10080

Merrill Lynch Financial Centre

Attention: Manager of Equity Documentation
Facsimile No.: (917) 778-0835

Telephone No.: (212) 449-1951



8. Representations and Warranties of Counterparty

The representations and warranties of Counterpaittjorth in Section 1 of the Convertible Notes Eivariting Agreement (the “
Underwriting Agreement ") dated as of September 9, 2008 among CounterpaRy Morgan Securities Inc. and Merrill Lynchefee,
Fenner & Smith Incorporated as representativelefinderwriters are true and correct and are hedebyned to be repeated to Dealer as if
set forth herein. Counterparty hereby further repnés and warrants to Dealer that:

(@)

(b)

(©

(d)
(€)

Counterparty has all necessary corporate paneéruthority to execute, deliver and perform kiigations in respect of this
Transaction; such execution, delivery and performedmve been duly authorized by all necessary catgaction on
Counterparty’s part; and this Confirmation has beely and validly executed and delivered by Coypdely and constitutes its
valid and binding obligation, enforceable againsu@terparty in accordance with its terms, subjeeplicable bankruptcy,
insolvency, fraudulent conveyance, reorganizatiooratorium and similar laws affecting creditorghrts and remedies generally,
and subject, as to enforceability, to general pies of equity, including principles of commerciahsonableness, good faith and
fair dealing (regardless of whether enforcemesbigght in a proceeding at law or in equity) andepxthat rights to
indemnification and contribution hereunder mayibetéd by federal or state securities laws or pupblicy relating theretc

Neither the execution and delivery of this Confitima nor the incurrence or performance of obligasiof Counterparty hereunc
will conflict with or result in a breach of the tificate of incorporation or by-laws (or any equimat documents) of Counterparty,
or any applicable law or regulation, or any ordwit, injunction or decree of any court or govermta authority or agency, or a
agreement or instrument to which Counterparty grafrits subsidiaries is a party or by which Coupé#ety or any of its
subsidiaries is bound or to which Counterpartyror ef its subsidiaries is subject, or constitutieéault under, or result in the
creation of any lien under, any such agreememsirument

No consent, approval, authorization, or order ofjlimg with, any governmental agency or body aya&ourt is required il
connection with the execution, delivery or perfonta by Counterparty of this Confirmation, excepttsas have been obtained or
made and such as may be required under the SesuAitt of 1933, as amended (“ Securities Act”) or state securities law

Counterparty is not and will not be requiredégister as an “investment company” as such terdefined in the Investment
Company Act of 1940, as amend

It is an “eligible contract participant” (ascéuterm is defined in Section 1a(12) of the ComrtyoHkchange Act, as amended (the “
CEA ")) because one or more of the following is tr

Counterparty is a corporation, partnership, praprghip, organization, trust or other entity and:
(A)  Counterparty has total assets in excess of USDDO@XO0O0;

(B) the obligations of Counterparty hereunder are guaes, or otherwise supported by a letter of crediieepwell, support
other agreement, by an entity of the type describ&kction 1a(12)(A)(i) through (iv), 1a(12)(A)({) 1a(12)(A)(vii) or 1a
(12)(C) of the CEA; 0



(f)

(C) Counterparty has a net worth in excess of USIDA,000 and has entered into this Agreement im@ction with the
conduct of Counterparty’s business or to manageiskeassociated with an asset or liability ownedhourred or
reasonably likely to be owned or incurred by Cotpdety in the conduct of Counterpe’s business

Each of it and its affiliates is not, on the@aereof, in possession of any material non-pubfarmation with respect to
Counterparty

9. Other Provisions:

(@)
(b)

Opinions. Counterparty shall deliver to Dealer an opiniéca@unsel, dated as of the Trade Date, with redjoettte matters set
forth in Sections 8(a) through (c) of this Confitina.

Repurchase Notice. Counterparty shall, on any day on which Counteypaffects any repurchase of Shares, promptly Diealer
a written notice of such repurchase @épurchase Notice’) on such day if following such repurchase, thenber of outstanding
Shares as determined on such day is (i) less ®&ma#lion (in the case of the first such notice)id thereafter more than

15 million less than the number of Shares includetie immediately preceding Repurchase Notice.nBaparty agrees to
indemnify and hold harmless Dealer and its affdgaand their respective officers, directors, emgsy affiliates, advisors, agents
and controlling persons (each, amtiemnified Person”) from and against any and all losses (includioggks relating to Dealer’
hedging activities as a consequence of becomingf, tbre risk of becoming, a Section 16 “insiderigluding without limitation,
any forbearance from hedging activities or cespatfchedging activities and any losses in connedti@rewith with respect to tt
Transaction), claims, damages, judgments, liagditind expenses (including reasonable attorney®,fmint or several, which an
Indemnified Person may become subject to, as dt i@sGounterparty’s failure to provide Dealer wihRepurchase Notice on the
day and in the manner specified in this paragrapt,to reimburse, within 30 days, upon written esgueach of such Indemnified
Persons for any reasonable legal or other expéns@sed in connection with investigating, preparfor, providing testimony or
other evidence in connection with or defending ahthe foregoing. If any suit, action, proceedimgrluding any governmental or
regulatory investigation), claim or demand shalbbeught or asserted against the Indemnified Pesisanresult of Counterparty’s
failure to provide Dealer with a Repurchase Noiicaccordance with this paragraph, such Indemnedson shall promptly
notify Counterparty in writing, and Counterpartpom request of the Indemnified Person, shall retaimsel reasonably
satisfactory to the Indemnified Person to reprefemtndemnified Person and any others Counterpaaty designate in such
proceeding and shall pay the fees and expensesbfc®unsel related to such proceeding. Countgrghell not be liable for any
settlement of any proceeding contemplated by thiagraph that is effected without its written carisbut if settled with such
consent or if there be a final judgment for thanilé, Counterparty agrees to indemnify any Indefienl Person from and against
any loss or liability by reason of such settlemanjudgment. Counterparty shall not, without thepwritten consent of the
Indemnified Person, effect any settlement of amydjpeg or threatened proceeding contemplated bypiwiagraph that is in respect
of which any Indemnified Person is or could haverba party and indemnity could have been sougleuineler by such
Indemnified Person, unless such settlement incladasnconditional release of such Indemnified Refsam all liability on

claims that are the subject matter of such proceedin terms reasonably satisfactory to such IndieaniPerson. If the
indemnification provided for in this paragraph isawailable to an Indemnified Person or insufficientespect of any losses,
claims, damages or liabilities referred to theréiien Counterparty hereunder, in lieu of indemmifysuch Indemnified Person
thereunder, shall contribute to the amount paiplayable by such Indemnified Person as a rest
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(©

(d)

(€)

such losses, claims, damages or liabilities. Theedies provided for in this paragraph (b) are motisive and shall not limit any
rights or remedies which may otherwise be availableny Indemnified Party at law or in equity. Tihdemnity and contribution
agreements contained in this paragraph shall reopnative and in full force and effect regardlesthe termination of this
Transaction

Regulation V. Counterparty is not on the date hereof engageddistribution, as such term is used in Regulationnder the
Securities Exchange Act of 1934, as amended (fwchange Act”), of any securities of Counterparty, other than @isributior
meeting the requirements of the exception set farfRules 101(b)(10) and 102(b)(7) of Regulation(N),the distribution of the
Convertible Notes and (iii) the distribution of $&& pursuant to a prospectus dated September &, 208upplemented by the
prospectus supplement dated September 9, 2008t&party shall not, until the second Scheduled ifiga®ay immediately
following the Effective Date, engage in any sucstritbution.

No Manipulation. Counterparty is not entering into this Transactio create actual or apparent trading activitthim Shares (or
any security convertible into or exchangeable fier $hares) or to raise or depress or otherwisepulané the price of the Shares
(or any security convertible into or exchangeabletfie Shares) or otherwise in violation of the famge Act

Transfer or Assignment(i) Counterparty shall have the right to transfeassign its rights and obligations hereundei wéspect
to all, but not less than all, of the Options haer (such Options, theTransfer Options ”); providedthat such transfer or
assignment shall be subject to reasonable conditiat Dealer may impose, including, but not limite, the following condition:

(A)  With respect to any Transfer Options, Counterpahall not be released from its notice and indification obligations
pursuant to Section 9(b) or any obligations undmati&n 9(o) or 9(t) of this Confirmatio

(B)  Any Transfer Options shall only be transferoedassigned to a third party that is a United Staerson (as defined in the
Internal Revenue Code of 1986, as amenc

(C)  Such transfer or assignment shall be effected romsteincluding any reasonable undertakings by shicti party (including
but not limited to, an undertaking with respecteanpliance with applicable securities laws in a narthat, in the
reasonable judgment of Dealer, will not expose Bre@ material risks under applicable securiti®gsleand execution of
any documentation and delivery of legal opinionthweéspect to securities laws and other mattersubi third party and
Counterparty, as are requested and reasonablfastiiyy to Dealer

(D) Dealer will not, as a result of such transfed assignment, be required to pay the transferemgmpayment date an amount
under Section 2(d)(i)(4) of the Agreement gredtantan amount that Dealer would have been reqtorpdy to
Counterparty in the absence of such transfer asigrament;

(E)  An Event of Default, Potential Event of DefaaitTermination Event will not occur as a resulsath transfer and
assignment

(F)  Without limiting the generality of clause (B)}punterparty shall cause the transferee to make Bagee Tax
Representations and to provide such tax documentat may be reasonably requested by Dealer tatpd@ealer to
determine that results described in clauses (D)B&havill not occur upon or after such transfer asgignment; an
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(G) Counterparty shall be responsible for all readde costs and expenses, including reasonablesebiges, incurred by
Dealer in connection with such transfer or assigmin

(if) Dealer may, without Counterparty’s conserdéyisfer or assign all or any part of its rights bligations under the Transaction:
(A) to any of Deale's affiliates, whose obligations would be guarantagd/errill Lynch & Co., Inc.; ol

(B) to any third party with a rating for its long teromsecured and unsubordinated indebtedness eqomabtdter than the les
of (x) the credit rating of Merrill Lynch & Co., tn at the time of the transfer and (y) A- by Staddand Poor’s Rating
Group, Inc. or its successor$&P ), or A3 by Moody’s Investor Service, Inc. floody’s ") or, if either S&P or Moody’s
ceases to rate such debt, at least an equivaléng mx better by a substitute rating agency mijuedreed by Counterparty
and Dealer, but only i

(@) Dealer, in its reasonable discretion, determthat (1) the number of shares that Dealer Grangettly or indirectly
beneficially owns (within the meaning of Sectiondf3he Exchange Act and rules promulgated thererrid more
than 6% of Counterparty’s outstanding Shares oth@)guotient of (x) the product of (A) the Numlo€Options and
(B) the Option Entitlement divided by (y) the numioé Counterparty’s outstanding Shares (such gob8&pressed
as a percentage, t“ Option Equity Percentage”) is more than 14.5%; ar

(b) Dealer determines that any of the following basurred: (1) Counterparty’s outstanding Sharebjéxt to any
adjustments by the Calculation Agent for shard,sgtiare combination or similar events) providerehe is less than
290 million;

(2) Counterparty has not fully performed its notad#igations under Section 9(b); or

(3) based in part upon advice of counsel and asultrof events occurring after the Trade Date |&adetermines th
it would be inadvisable for it to engage in anyaliative hedging transactions or other arrangen{ettisr than
transfer, assignment or termination of this Tratieag, which would enable it to reduce its “benéfic

ownership” (within the meaning of Section 13 of fxechange Act and rules promoted thereunder).

Dealer shall promptly provide Counterparty a writtetice of such transfer or assignment pursuatttisoclause (ii). ‘Dealer
Group " means Dealer and each business unit of its afffi subject to aggregation with Dealer under 8&edt8 of the Exchange
Act and rules promulgated thereunder.

(iii) If after Dealer’s commercially reasonableatfs, Dealer is unable to effect such a transferssignment pursuant to clause
(i) above, when the Transaction is assignableasrsferable pursuant to such clause, on pricinggeeasonably acceptable to
Dealer and within a time period reasonably accéptmbDealer, of a sufficient number of Optionséduce (1) the number of
shares that Dealer Group directly or indirectly dfemally owns (within the meaning of Section 13tb& Exchange Act and rules
promulgated thereunder) to 7.5% of Counterpartytstanding Shares or less or (2) the Optiontizdércentage to 14.5% or le
Dealer may designate any Exchange Business Day Bardy
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(f)

(9)

Termination Date with respect to a portion (thEetminated Portion ") of this Transaction, such that (1) the numbeBbéres
that Dealer Group directly or indirectly benefityabwns (within the meaning of Section 13 of theckange Act and rules
promulgated thereunder) following such partial teation will be equal to or less than 7.5% of Caupérty’s outstanding Shares
or (2) the Option Equity Percentage following spelntial termination will be equal to or less thah5Ps. In the event that Dealer
so designates an Early Termination Date with rasjoes portion of this Transaction, a payment shalmade pursuant to

Section 6 of the Agreement as if (1) an Early Teation Date had been designated in respect ofr@s@céion having terms
identical to this Transaction and a Number of Qmtiequal to the Terminated Portion, (2) Counteypsirall be the sole Affected
Party with respect to such partial termination é)dsuch Transaction shall be the only Terminateh3action (and, for the
avoidance of doubt, the provisions of Section §ifll apply to any amount that is payable by De@déZounterparty pursuant to
this sentence as if Counterparty was not the Adi®arty).

(iv) Notwithstanding any other provision in this i@wmation to the contrary requiring or allowing &ler to purchase, sell, receive
or deliver any shares or other securities to anf@ounterparty, Dealer may designate any of itiafs to purchase, sell, receive
or deliver such shares or other securities andwike to perform Dealer’s obligations in respectho$ Transaction and any such
designee may assume such obligations. Dealertshalischarged of its obligations to Counterpartthevextent of any such
performance.

Staggered Settlemenif upon advice of counsel with respect to appdledegal and regulatory requirements, including an

requirements relating to Dealer’s hedging actigitiereunder, Dealer reasonably determines thatutdanot be practicable or
advisable to deliver, or to acquire Shares to éeligny or all of the Shares to be delivered byl®eaan the Settlement Date for the
Transaction, Dealer may, by notice to Counterpantyr prior to any Settlement Date (Aléminal Settlement Date’), elect to
deliver the Shares on two or more dates (ea“ Staggered Settlement Dat&) as follows:

(@) in such notice, Dealer will specify to Countenty the related Staggered Settlement Dates (aha¢h shall be on or prior
to such Nominal Settlement Date) and the numb&hafres that it will deliver on each Staggered Saitint Date

(b) the aggregate number of Shares that Dealedediver to Counterparty hereunder on all such gteed Settlement Dates
will equal the number of Shares that Dealer wouliovise be required to deliver on such Nominatl&®sent Date; an

(c) if the Net Share Settlement terms set forthvaheere to apply on the Nominal Settlement Datenttme Net Share
Settlement terms will apply on each Staggered etht Date, except that the Net Shares will beatérl among such
Staggered Settlement Dates as specified by Daatbeinotice referred to in clause (a) abc

Matters Relating to Agel.

(@  Agent will be responsible for the operatiorsbects of the Transactions effected through ith sascrecord keeping,
reporting, and confirming Transactions to Compamy Bealer

(b) Unless Company is a “major U.S. institutiomatastor,” as defined in Rule 15a-6 of the Exchafge neither Company
nor Dealer will contact the other without the direwolvement of Agent
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(h)

(i)

(c)  Agent’s sole role under the Agreement and wagpect to any Transaction is as an agent of Coyngiagh Dealer on a
disclosed basis and Agent shall have no respoitgibil liability to Company or Dealer hereunder egtfor gross
negligence or willful misconduct in the performaruddts duties as agent. Agent is authorized tcaacigent for Dealer, but
only to the extent expressly required to satisyrbquirements of Rule 15a-6 under the ExchangénAetspect of the
Options described hereunder. Agent shall have ttwdty to act as agent for Company generally adhwespect to
transactions or other matters governed by this ément, except to the extent expressly requiredtiefg the requirements
of Rule 15i-6 or in accordance with express instructions froom@any.

Certain Important Information

Dealer is an OTC Derivatives Dealer registered withU.S. Securities and Exchange Commission (SE@jlicable SEC rules
require us to provide you with the following infoation regarding SEC regulation of OTC Derivativesal2rs: Dealer is exempt
from the provisions of the Securities Investor Betibn Act of 1970 (SIPA), including membershigthe Securities Investor
Protection Corporation (SIPC). Therefore, your aetas not covered by SIPA protection. Except &&ntise agreed in writing
by you and us, Dealer may repledge and otherwisénuiss business collateral you have pledged tal@eaunder the Agreement.
Collateral you have pledged to Dealer will not bbject to the requirements of Securities ExchangeRAlles: 8c-1 and 15¢2-1
regarding hypothecation of collateral; 15¢3-2 relgag free credit balances; or 15¢3-3 regardingamisbf securities and
calculations of a reserve formula applicable tally fregulated SEC registered broker or Dealethinevent of a Dealer’s failure
(by insolvency or otherwise), you would likely bensidered to be an unsecured creditor of Dealtr asy collateral pledged to
Dealer under the Agreement.

Dealer is incorporated in Delaware and is a dinebplly owned subsidiary of Merrill Lynch & Co., énDealer has entered into
this transaction as principal through Agent as@ent. The time of this Transaction shall be redifio the Company upon request.

Dividends. If at any time during the period from and incluglithe Effective Date, to but excluding the ExpmatDate, (i) an ex-
dividend date for a regular quarterly cash dividendurs with respect to the Shares (&x*Dividend Date "), and that dividend

is less than the Regular Dividend on a per Shasis toa (i) if no Ex-Dividend date for a regularagterly cash dividend occurs
with respect to the Shares in any quarterly divilperiod of Counterparty, then the Calculation Ageitl make a corresponding
adjustment to any one or more of the Strike Phsenber of Options, Option Entitlement and/or anyestvariable relevant to the
exercise, settlement or payment for the Transadtiqreserve the fair value of the Options to Deafter taking into account such
dividend or lack thereo” Regular Dividend” shall mean USD 0.04 per Share per qua

Additional Termination Even. (i) Notwithstanding anything to the contrary st Confirmation, if an event of default with
respect to Counterparty shall occur under the terfitise Convertible Notes as set forth in Sectidil®f the Supplemental
Indenture which results in acceleration of Courdeyds payment obligation under the Convertible @sopursuant to the terms of
the Indenture, then such acceleration shall cartetan Additional Termination Event applicablehie fransaction and, with
respect to such event of default (A) Counterpamlishe deemed to be the sole Affected Party aed’tAnsaction shall be the s
Affected Transaction and (B) Dealer shall be theypantitled to designate an Early Termination Dagesuant to Section 6(b) of
the Agreement
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0)

(i) Notwithstanding anything to the contrary ingtConfirmation, the giving of any Notice of Exeseishall constitute an
Additional Termination Event hereunder with respgedhe number, if any, of Exercisable Options #petin such Notice of
Exercise as corresponding to a conversion of CdilemMNotes to which the provisions of Section 4ddéhe Supplemental
Indenture apply. Upon receipt of any such Noticealer shall designate an Exchange Business Day Bardy Termination Date
(such day to occur as close as practicable, indbsatommercially reasonable judgment, to the eseitint date of the relevant
Convertible Notes), with respect to the portiortte$ Transaction corresponding to number of suckr&igable Options so
specified. The amount payable by Dealer to Couatéypursuant to Section 6 of the Agreement upah arly termination shall
be satisfied solely by delivery by Dealer to Coupdety of a number of Shares (and cash in lieuadtional Shares) equal to the
lesser of:

(1) the product of (i) the Applicable Percentagd @) the aggregate number of Shares, if any, @@interparty is require
to deliver to the holders of the relevant Convéetifotes, after taking into account any applicaudgistments to the
Conversion Rate pursuant to Section 4.06 of theteapental Indenture and

(2) the number of Shares equal to (i) the amounet (tJnwind Amount ") calculated pursuant to Section 6 of the
Agreement in respect of such Additional Terminatiorent (without regard to this sectiatiyided by(ii) a price per Share
determined by the Calculation Ageptpvidedthat for the purposes of determining the Unwind Aumip (A) Counterparty
shall be the sole Affected Party with respect tchsfidditional Termination Event, (B) Dealer shadl the party entitled to
designate an Early Termination Date pursuant tai@e6(b) of the Agreement; and (C) for the avoidaof doubt, the
Calculation Agent (i) shall take into account thed value of this Transaction from the Early Teration Date to the
Expiration Date and (ii) shall not take into accbany adjustments to the Option Entitlement thatiitefrom corresponding
adjustments to the Conversion Rate pursuant tad®e4t06 of the Supplemental Indentupegvided furthetthat in case of
a partial termination, an Early Termination Datalkhe designated in respect of a Transaction Igatedmms identical to thi
Transaction and a Number of Options equal to tiraiteated portion and such Transaction shall beotiig Terminated
Transaction.

For the avoidance of doubt, (A) at the effectivediof a Merger Event, each Share shall be deemei af Reference Property
and (B) the number of Shares (and cash in lieuaaftibnal Shares) payable by Dealer to Countergartguant to this Section 9(i)
(if) upon such early termination shall be no ldsmtthe aggregate number of Net Shares for eadbrOprminated pursuant to
this Section 9(i)(ii), determined by the Calculatidgent as if such early termination had not ocedirexcluding any adjustments
to the Option Entitlement that result from corrasgiog adjustments to the Conversion Rate purswa8ettion 4.06 of the
Supplemental Indenture.

Amendments to Equity Definitio. (i) Section 12.6(a)(ii) of the Equity Definitions hereby amended by (1) deleting from the
fourth line thereof the word “or” after the wordfficial” and inserting a comma therefor, and (2)atieg the semeolon at the en
of subsection (B) thereof and inserting the follogvivords therefor “or (C) at Dealer’s option, tleearrence of any of the events
specified in Section 5(a)(vii)(1) through (9) oBtiISDA Master Agreement with respect to that Is:”

(i) Section 12.9(b)(i) of the Equity Definitions hereby amended by (1) replacing “either party elagt” with “Dealer may elect”
and (2) replacing “notice to the other party” wittotice to Counterparty” in the first sentence o€k section.
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(k) Setoff. Each party waives any and all rights it may htaveetoff, whether arising under any agreementljegdye law or
otherwise

()  Alternative Calculations and Payment on Early Teration and on Certain Extraordinary Evel. If in respect of this Transactic
an amount is payable by Dealer to Counterpartguisuant to Section 12.7 or Section 12.9 of thetigdRefinitions or
(i) pursuant to Section 6(d)(ii) of the Agreeméat’ Payment Obligation”), Counterparty may request Dealer to satisfy sungh
Payment Obligation by the Share Termination Altéusa(as defined below) (except that Counterpahillsnot make such an
election in the event of a Nationalization, Inseiey, a Merger Event or Tender Offer, in each casehich the consideration to
be paid to holders of Shares consists solely df,aasan Event of Default in which Counterpartyhie Defaulting Party or a
Termination Event in which Counterparty is the Afid Party, other than an Event of Default of thpetdescribed in Section 5(a)
(i), (v), (vi), (vii) or (viii) of the Agreemenbr a Termination Event of the type described inti®ac(b) of the Agreement in each
case that resulted from an event or events ouGidmterparty’s control) and shall give irrevocatgiephonic notice to Dealer,
confirmed in writing within one Scheduled Tradingy) no later than 12:00 p.m. New York local timetba Merger Date, the
Tender Offer Date, the Announcement Date (in ttse ad Nationalization, Insolvency or Delisting)etBarly Termination Date or
date of cancellation, as applicable. In calculating amounts under Section 6(e) of the Agreemeniyithstanding anything to tl
contrary in the Agreement, (1) separate amountslsb@alculated as set forth in Section 6(e) wébpect to (i) this Transaction
and (ii) all other Transactions, and (2) such sajgaamounts shall be payable pursuant to Sect@)ii$of the Agreement

Share Termination Alternative: Applicable and means that Dealer shall deliver doif@erparty the
Share Termination Delivery Property on, or withinaanmercially
reasonable period of time after, the date wherPthament
Obligation would otherwise be due pursuant to $ecti2.7 or 12.9
of the Equity Definitions or Section 6(d)(ii) an@®} of the
Agreement, as applicable (th&hare Termination Payment Date
"), in satisfaction of the Payment Obligation in thenmer reasonab
requested by Counterparty free of paym

Share Termination Delivery Property: A number of Share Termination Delivery Units, akcakated by the
Calculation Agent, equal to the Payment Obligationded by the
Share Termination Unit Price. The Calculation Agemall adjust the
Share Termination Delivery Property by replacing &actional
portion of a security therein with an amount oftcagual to the valt
of such fractional security based on the valued tsealculate the
Share Termination Unit Pric

Share Termination Unit Price: The value to Dealer of property contained in onar&fTermination
Delivery Unit, as determined by the Calculation Agm its
discretion by commercially reasonable means anifiewdby the
Calculation Agent to Dealer at the time of notifioa of the
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Payment Obligation. For the avoidance of doubtpidies agree
that in determining the Share Termination Delivenit Price the
Calculation Agent may consider the purchase priid
connection with the purchase of Share Terminatielivery
Property.

Share Termination Delivery Unit: One Share or, if a Merger Event has occurred aratr@sponding
adjustment to this Transaction has been made tzomsisting of the
number or amount of each type of property recebsed holder of
one Share (without consideration of any requirent@piay cash or
other consideration in lieu of fractional amountsoy securities) in
such Merger Event, as determined by the Calculagpent.

Failure to Deliver Applicable

Other applicable provisions: If Share Termination Alternative is applicable, firevisions of
Sections 9.8, 9.9, 9.11, 9.12 and 10.5 (as mod#iml/e) of the
Equity Definitions will be applicable, except trak references in
such provisions to “Physically-settled” shall bades references to
“Share Termination Settled” and all referencesSbdres” shall be
read as references to “Share Termination Delivargdl “Share
Termination Settled” in relation to this Transantimeans that Share
Termination Alternative is applicable to this Traoson.

(m) Governing Law. New York law (without reference to choice of laactrine).

(n) Waiver of Jury Trial Each party waives, to the fullest extent perrditty applicable law, any right it may have to althy jury in
respect of any suit, action or proceeding relatinthis Transaction. Each party (i) certifies thatrepresentative, agent or attorney
of either party has represented, expressly or wiker that such other party would not, in the exadrstuch a suit, action or
proceeding, seek to enforce the foregoing waivdr(@hacknowledges that it and the other partyehbeen induced to enter into
this Transaction, as applicable, by, among otheag#) the mutual waivers and certifications proditherein.

(o) Redgistration. Counterparty hereby agrees that if, in the gadith reasonable judgment of Dealer, the Sharékeffge Share<")
acquired by Dealer for the purpose of hedging htgyations pursuant to this Transaction cannotdde i the public market by
Dealer without registration under the Securitie$, Adether upon termination, transfer or otherwiSeunterparty shall, at its
election, either (i) in order to allow Dealer tdl $Be Hedge Shares in a registered offering, wseroercially reasonable efforts to
make available to Dealer an effective registrastatement under the Securities Act and enter intagreement, in form and
substance reasonably satisfactory to Dealer, suiiety in the form of an underwriting agreement foregistered secondary
offering; provided, however, that if Dealer, in its sole reasonable discretiemot satisfied with access to due diligenceemialts,
the results of its due diligence investigationter procedure
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(9)

(a)

()

(s)

(®

and documentation for the registered offering refitto above, or if Counterparty has not made abklto Dealer an effective
registration statement under the Securities Aem ttlause (ii) or clause (iii) of this paragraphalshpply at the election of
Counterparty, (i) in order to allow Dealer to stblé Hedge Shares in a private placement, enteriptrivate placement agreement
substantially similar to private placement purchageements customary for the proposed privateplaat of equity securities |
similarly situated issuers, in form and substam@sonably satisfactory to Dealer (in which case Qhlculation Agent shall make
any adjustments to the terms of this Transactiahdhe necessary, in its reasonable judgment,npensate Dealer for any
discount from the public market price of the Shanesirred on the sale of Hedge Shares in a priplateement), or (iii) purchase
the Hedge Shares from Dealer at the Reference &miseich Exchange Business Days, and in the amaoentsested by Deale

Tax Disclosure Effective from the date of commencement of disauss concerning the Transaction, Counterpartyeauth of its
employees, representatives, or other agents malpsiésto any and all persons, without limitatioraaf/ kind, the tax treatment
and tax structure of the Transaction and all mal®of any kind (including opinions or other taxabyses) that are provided to
Counterparty relating to such tax treatment andstaicture

Right to Extent. Dealer may postpone, in whole or in part, anyl&atnt Date or any other date of valuation onaeii by Deale
or add additional Settlement Dates or any othex davaluation or delivery, with respect to somalbiof the Options hereunder
Dealer reasonably determines, in its discretioat shuich extension is reasonably necessary or agpgi®po preserve Dealer’s
hedging or hedge unwind activity hereunder in lighéxisting liquidity conditions (but only if theris a material decrease in
liquidity relative to Deales expectations on the Trade Date) or to enabledDéaleffect purchases of Shares in connection i
hedging, hedge unwind or settlement activity hedenn a manner that would, if Dealer were Couraggpor an affiliated
purchaser of Counterparty, be in compliance witbliapble legal, regulatory or self-regulatory raguments, or with related
policies and procedures applicable to Des

Status of Claims in Bankruptcyealer acknowledges and agrees that this Contfiom& not intended to convey to Dealer rights
against Counterparty with respect to the Transadtiat are senior to the claims of common stockdrsldf Counterparty in any
United States bankruptcy proceedings of Counteypprovidedthat nothing herein shall limit or shall be deentmit Dealer’s
right to pursue remedies in the event of a bregcidunterparty of its obligations and agreementh waspect to the Transaction;
provided, further, that nothing herein shall limit or shall be dedni@ limit Dealers rights in respect of any transactions other
the Transactior

Securities Contract; Swap Agreemeiithe parties hereto intend for: (a) the Transadiiobe a “securities contract” and a “swap
agreement” as defined in the Bankruptcy Code (Tiflef the United States Code) (thBdnkruptcy Code "), and the parties
hereto to be entitled to the protections affordgdamong other Sections, Sections 362(b)(6), 362()) 546(e), 546(g), 555 and
560 of the Bankruptcy Code; (b) a party’s rightitmidate the Transaction and to exercise any ati@edies upon the occurrence
of any Event of Default under the Agreement witbpect to the other party to constitute a “contralctight” as described in the
Bankruptcy Code; and (c) each payment and delieEoash, securities or other property hereundeptustitute a “margin

paymen” or “settlement payme” and a“transfe” as defined in the Bankruptcy Cot

Additional Provisions. Counterparty covenants and agrees that, as poagppracticable following the public announcemaint
any consolidation, merger and binding share exohamgvhich Counterparty is a party, or any salalbdr substantially all of
Counterparty’s assets, in each case pursuant hvilie Shares will be converted into cash, seesrir other property,
Counterparty shall notify Dealer in writing of thges
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(u)

v)

and amounts of consideration that holders of SHaaes elected to receive upon consummation of saclsaction or event (the
date of such notification, theConsideration Notification Date”); providedthat in no event shall the Consideration Notifioati
Date be later than the date on which such trarsaoti event is consummate

Receipt or Delivery of Cas. For the avoidance of doubt, other than paymettt@Premium by Counterparty, nothing in this

Confirmation shall be interpreted as requiring Geyparty to cash settle this Transaction, excepircumstances where such ci
settlement is within Counterparty’s control (indlogl, without limitation, where Counterparty eletiireceive or deliver cash,
where Counterparty fails timely to elect the SHEeemination Alternative, or where Counterparty hasde Private Placement
Settlement unavailable due to the occurrence afteweithin its control ) or in those circumstanagsvhich holders of the Shares
would also receive cas

For the avoidance of doubt, in determining dheount payable pursuant to Section 6 of the Agre¢nige Calculation Agent shall
take into account the time value of this Transaic

10. ISDA Master Agreement:

(@)

(b)

Credit Support Documen
Dealer: Guarantee of Merrill Lynch & Co., Inc. imetform attached hereto as Exhibit B.
Counterparty: Not Applicable.
Credit Support Provide
With respect to Dealer: Merrill Lynch & Co., Inc.
With respect to Counterparty: Not Applicable.
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Please confirm that the foregoing correctly setthfthe terms of our agreement by executing thisfidmation and returning it by

facsimile to the address provided in the Noticetier of this Confirmation.

Accepted and confirmed:
Tyson Foods, Inc.
By: /s/ Dennis Leatherb

Authorized Signator
Name: Dennis Leathert

Acknowledged and agreed as to matters to the Agent:

MERRILL LYNCH, PIERCE, FENNER & SMITH,
INC.
Solely in its capacity as Agent hereun

By: /s/ Brian Carroll
Authorized Signator
Name: Brian Carrol

Very truly yours,
MERRILL LYNCH FINANCIAL MARKETS, INC.

By: /s/ Fran Jacobsc

Authorized Signator
Name: Fran Jacobs



GUARANTEE OF MERRILL LYNCH & CO., INC.

FOR VALUE RECEIVED, receipt of which is hereby ackviedged, MERRILL LYNCH & CO., INC., a corporatiatuly organized
and existing under the laws of the State of DelawaML & Co. "), hereby unconditionally guarantees to Tyson Fpddc. (“Counterparty
"), the due and punctual payment of any and allammpayable by Merrill Lynch Financial Markets¢lna company incorporated in
Delaware ("ML "), under the terms of the Confirmation of the Calli@ptTransaction between Counterparty and ML (MISa$er), dated ¢
of September 9, 2008 (theConfirmation "), including, in case of default, interest on amount due, when and as the same shall become
due and payable, whether on the scheduled payrageg,cat maturity, upon declaration of terminatomtherwise, according to the terms
thereof. In case of the failure of ML punctuallyn@ke any such payment, ML & Co. hereby agreesakensuch payment, or cause such
payment to be made, promptly upon demand made byt€party to ML & Co.provided, however that delay by Counterparty in giving
such demand shall in no event affect ML & Co.’sigéions under this Guarantee. This Guarantee sdralhin in full force and effect or shall
be reinstated (as the case may be) if at any tiggpayment guaranteed hereunder, in whole or ifj {garescinded or must otherwise be
returned by Counterparty upon the insolvency, bapicy or reorganization of ML or otherwise, alltheugh such payment had not been
made.

ML & Co. hereby agrees that its obligations herearrghall be unconditional, irrespective of the dityi, regularity or enforceability of
the Confirmation; the absence of any action to meféthe same; any waiver or consent by Countergarigerning any provisions thereof; the
rendering of any judgment against ML or any actmenforce the same; or any other circumstancéshityht otherwise constitute a legal or
equitable discharge of a guarantor or a defensegofarantor. ML covenants that this guaranteeneillbe discharged except by complete
payment of the amounts payable under the Confiomalihis Guarantee shall continue to be effecfilli merges or consolidates with or
into another entity, loses its separate legal itleat ceases to exist.

ML & Co. hereby waives diligence; presentment; estitnotice of protest, acceleration, and dishdfilorg of claims with a court in the
event of insolvency or bankruptcy of ML; all demandhatsoever, except as noted in the first par&gnapeof; and any right to require a
proceeding first against ML.

ML & Co. hereby certifies and warrants that thisa@ntee constitutes the valid obligation of ML &.@ad complies with all applicak
laws.

This Guarantee shall be governed by, and construadcordance with, the laws of the State of NewkYo

This Guarantee becomes effective concurrent witeffectiveness of the Confirmation, according¢derms



IN WITNESS WHEREOF, ML & Co. has caused this Guggario be executed in its corporate name by itg authorized
representative.

MERRILL LYNCH & CO., INC.

By: /s/ Patricia Kropiewnick

Name: Patricia Kropiewnicl
Date: September 9, 20
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Exhibit 10.5
EXECUTION COPY

Merrill Lynch Financial Markets, Inc.
4 World Financial Center, BFloor
New York, New York 1008
Attention: Corporate Derivatives
Facsimile No.: (212) 738-1069
Telephone No.: (212) 449-6763

September 9, 2008

To: Tyson Foods, Inc.

2210 West Oaklawn Drive
Springdale, Arkansas 72762-6999
Attention: Treasurer

Telephone No.: (479) 290-4000
Facsimile No.: (479) 757-6868

Re: Warrants (Reference No. 088593425)

The purpose of this letter agreement (thiddhfirmation ") is to confirm the terms and conditions of the Wéats issued by Tyson
Foods, Inc. (‘Company”) to Merrill Lynch Financial Markets, Inc. (Dealer”), represented by Merrill Lynch, Pierce, FenneB#ith
Incorporated (“Agent™), as its agent, as of the Trade Date specifiddviogthe “ Transaction ”). This letter agreement constitutes a
“Confirmation” as referred to in the ISDA Master regment specified below. This Confirmation shablaee any previous agreements and
serve as the final documentation for this Transacti

The definitions and provisions contained in the208DA Equity Derivatives Definitions (theEquity Definitions "), as published by
the International Swaps and Derivatives Associatioo. (“ISDA "), are incorporated into this Confirmation. In the mivef any inconsistenc
between the Equity Definitions and this Confirmatithis Confirmation shall govern. This Transactitvall be deemed to be a Share Option
Transaction within the meaning set forth in the iBgDefinitions.

Each party is hereby advised, and each such pekhoavledges, that the other party has engaged iefi@ined from engaging in,
substantial financial transactions and has takleranhaterial actions in reliance upon the pariéedty into the Transaction to which this
Confirmation relates on the terms and conditionga¢h below.

1. This Confirmation evidences a complete and bigdigreement between Dealer and Company as terts bf the Transaction to which
this Confirmation relates. This Confirmation stalpplement, form a part of, and be subject to aeeagent in the form of the 2002 ISDA
Master Agreement (theAgreement”) as if Dealer and Company had executed an agneeimsuch form (but without any Schedule except
for the election of the laws of the State of Newkas the governing law) on the Trade Date. Inethent of any inconsistency between
provisions of that Agreement and this Confirmatithvis Confirmation will prevail for the purpose thie Transaction to which this
Confirmation relates. The parties hereby agreenbdtransaction other than the Transaction to wttichConfirmation relates shall be
governed by the Agreemel



2. The Transaction is a Warrant Transaction, whkiwdll be considered a Share Option Transactiopdgroses of the Equity Definitions. The
terms of the particular Transaction to which the@rmation relates are as follows:

General Terms:

Trade Date
Effective Date

Warrants:

Warrant Style
Seller:
Buyer:

Shares:

Number of Warrants
Warrant Entitlement
Strike Price

Premium:

Premium Payment Dat

Exchange

Related Exchange(s

Procedures for Exercis

Expiration Time;

Expiration Date(s):

September 9, 20C
The third Exchange Business Day immediately poahte Premium Payment De

Equity call warrants, each giving the holder thghtito purchase one Share at the Strike
Price, subject to the Settlement Terms set fortbvod-or the purposes of the Equity
Definitions, each reference to a Warrant hereinl fleedeemed to be a reference to a
Call Option.

Europear
Company
Dealer

The Class A Common Stock of Company, par value 0SID per Share (Exchange
symbol“TSN")

13,318,537, subject to adjustment as provided he
One Share per Warra

USD 22.312¢

USD 21,802,500.0

September 15, 20(

The New York Stock Exchang

All Exchanges

The Valuation Time

Each Scheduled Trading Day during the period frowhiacluding the First Expiration

Date and to and including the B&cheduled Trading Day following the First Expira
Date shall be an “Expiration Date” for a numbek¥dirrants equal to the Daily Number
of Warrants on such datgrovidedthat, notwithstanding anything to the contrarytia t
Equity Definitions, if any such date is a Disrupfedy, the Calculation Agent shall
make adjustments, if applicable, to the Daily Numtfd/arrants or shall reduce such
Daily Number of Warrants to zero for which such dagll be an Expiration Date and
shall designate a Scheduled Trading Day or a nuwi®cheduled Trading Days as the
Expiration Date(s) for the remaining Daily Numbé&Mdarrants or a portion thereof for
the originally scheduled Expiration Date; gordvided furthetthat if such Expiration
Date has not occurred pursuant to this clause #eedafighth Scheduled Trading Day
following the last schedule
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First Expiration Date:

Daily Number of Warrants:

Automatic Exercise:

Market Disruption Event:

Valuation:

Valuation Time:

Valuation Date
Settlement Terms
Settlement Methoc

Net Share Settlement:

Share Delivery Quantity:

Expiration Date under this Transaction, the CakimteAgent shall have the right to
declare such Scheduled Trading Day to be the Empiration Date and the Calculation
Agent shall determine its good faith estimate effdir market value for the Shares a
the Valuation Time on that eighth Scheduled Tradag or on any subsequent
Scheduled Trading Day, as the Calculation Agenll sletermine using commercially
reasonable mear

January 15, 2014 (or if such day is not a Schedtitading Day, the next following
Scheduled Trading Day), subject to Market Disrupfitvent below

For any Expiration Date, the Number of Warrants tieve not expired or been
exercised as of such dajiyidedby the remaining number of Expiration Dates
(including such day), rounded down to the nearédstleznumber, subject to adjustment
pursuant to the provisos “Expiration Date(¢".

Applicable; and means that a number of Warranteéah Expiration Date equal to the
Daily Number of Warrants (as adjusted pursuanhéotérms hereof) for such Expirati
Date will be deemed to be automatically exercigpedyidedthat “In-the-Money”’means
that the Relevant Price for such Expiration Dateeexls the Strike Price for such
Expiration Date; angrovided furthetthat all references in Section 3.4(b) of the Equity
Definitions to “Physical Settlement” shall be rezsireferences to “Net Share
Settlemer”.

Section 6.3(a)(ii) of the Equity Definitions is le®y amended by replacing clause (ii) in
its entirety with “(ii) an Exchange Disruption, asthd inserting immediately following
clause (iii) the phras“; in each case that the Calculation Agent determmesaterial”

Scheduled Closing Timgrovidedthat if the principal trading session is extendéd,
Calculation Agent shall determine the Valuation &im its reasonable discretic

Each Exercise Dati

Net Share Settlemer

On the relevant Settlement Date, Company shaléeeto Dealer the Share Delivery
Quantity of Shares for such Settlement Date tatwunt specified hereto free of
payment through the Clearance Syst

For any Settlement Date, a number of Shares, aslatdd by the Calculation Agent,
equal to the Net Share Settlement Amount for swethieésnent Datelivided bythe
Settlement Price on the Valuation Date in respéstioh Settlement Date, rounded
down to the nearest whole numiplusany Fractional Share Amout
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Net Share Settlement Amount:

Settlement Price:

Settlement Date(s):

Other Applicable Provisions:

Representation and Agreement:

3. Additional Terms applicable to the Transacti
Adjustments applicable to the Warrar

Method of Adjustment:

For any Settlement Date, an amount equal to théyatoof (i) the Number of Warrants
exercised or deemed exercised on the relevant Erdbate, (ii) the Strike Price
Differential for such Settlement Date and (iii) WW&arrant Entitlement

For any Valuation Date, the per Share volume-weidlatverage price as displayed
under the heading “Bloomberg VWAP” on Bloomberg @a@®N.N <equity> AQR (or
any successor thereto) in respect of the periad tree scheduled opening time of the
Exchange to the Scheduled Closing Time on suchatialu Date (or if such volume-
weighted average price is unavailable, the mar&ktevof one Share on such Valuation
Date, as determined by the Calculation Agent). Nibstanding the foregoing, if (i) any
Expiration Date is a Disrupted Day and (ii) the c@idtion Agent determines that such
Expiration Date shall be an Expiration Date for éevthan the Daily Number of
Warrants, as described above, then the Settlermizet f8r the relevant Valuation Date
shall be the volume-weighted average price pere&sbarsuch Valuation Date on the
Exchange, as determined by the Calculation Agesgdb@n such sources as it deems
appropriate using a volume-weighted methodologgytte portion of such Valuation
Date for which the Calculation Agent determineséhis no Market Disruption Ever

As determined in reference to Section 9.4 of theifgdDefinitions, subject to Section 9
(k)(i) hereof.

The provisions of Sections 9.1(c), 9.8, 9.9, 99112 and 10.5 of the Equity Definitions
will be applicable, except that all referencesuntsprovisions to “Physically-settled”
shall be read as references to “Net Share Settlsiet’ Share Settled” in relation to any
Warrant means that Net Share Settlement is appdi¢althat Warrant

Notwithstanding Section 9.11 of the Equity Defioits, the parties acknowledge t
any Shares delivered to Dealer may be, upon dgligeibject to restrictions and
limitations arising from Company'’s status as issafe¢he Shares under applicable
securities laws

Calculation Agent Adjustment. For the avoidancéaiibt, in making any adjustments
under the Equity Definitions, the Calculation Agemy make adjustments, if any, to
any one or more of the Strike Price, the NumbéNafrants, the Daily Number of
Warrants and the Warrant Entitlement. Notwithstagdhe foregoing, any cash
dividends or distributions on the Shares, whetherod extraordinary, shall be governed
by Section 9(f) of this Confirmation in lieu of Aete 10 or Section 11.2(c) of the Equity
Definitions.



Extraordinary Events applicable to the Transact

New Shares:

Consequence of Merger Ever

Merger Event:

Shar«for-Share:
Shar«for-Other:

Share-for-Combined:

Consequence of Tender Offe

Tender Offer:

Shar«for-Share:
Shar«for-Other:
Shar«for-Combined:

Nationalization, Insolvency or Delisting:

Section 12.1(i) of the Equity Definitions is heredajended (a) by deleting the text in
clause (i) thereof in its entirety (including thend “and” following clause (i)) and
replacing it with the phrase “publicly quoted, tealdor listed (or whose related
depositary receipts are publicly quoted, tradelisted) on any of the New York Stock
Exchange, the American Stock Exchange, The NASDAGh& Select Market or The
NASDAQ Global Market (or their respective succesy’ and (b) by inserting
immediately prior to the period the phrase “ani) ¢if an entity or person organized
under the laws of the United States, any Statetiar the District of Columbia that
also becomes Company under the Transaction follpwirth Merger Event or Tender
Offer”.

Applicable,providedthat if an event occurs that constitutes both agdeEvent under
Section 12.1(b) of the Equity Definitions and andinal Termination Event under
Section 9(h)(ii)(A) of this Confirmation, Dealer malect, in its commercially
reasonable judgment, whether the provisions ofi@ed2.1(b) of the Equity Definitior
or Section 9(h)(ii)(A) will apply

Modified Calculation Agent Adjustme!
Cancellation and Payment (Calculation Agent Deteatidn)

Cancellation and Payment (Calculation Agent Deteatidn);providedthat Dealer may
elect, in its commercially reasonable judgment, @onent Adjustment (Calculation
Agent Determination)

Applicable;provided howevethat if an event occurs that constitutes both ad€e®ffel
under Section 12.1(d) of the Equity Definitions gkdHitional Termination Event under
Section 9(h)(ii)(C) of this Confirmation, Dealer ynalect, in its commercially
reasonable judgment, whether the provisions ofi@ed2.3 of the Equity Definitions
Section 9(h)(ii)(C) will apply

Modified Calculation Agent Adjustmel
Modified Calculation Agent Adjustmel
Modified Calculation Agent Adjustme!
Cancellation and Payment (Calculation Agent Deteatidn); providedthat, in addition

to the provisions of Section 12.6(a)(iii) of theuiy Definitions, it will also constitute a
Delisting if the Exchange is located in the Uniftdtes and the Shares are
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Additional Disruption Events
Change in Law
Failure to Deliver
Insolvency Filing:
Hedging Disruption
Increased Cost of Hedgin
Loss of Stock Borrow
Maximum Stock Loan Rat
Increased Cost of Stock Borro
Initial Stock Loan Rate
Hedging Party
Determining Party
Non-Reliance:
Agreements and Acknowledgmel
Regarding Hedging Activities
Additional Acknowledgments

4. Calculation Agent:

immediately re-listed, re-traded or re-quoted oy afithe New York Stock Exchange,
the American Stock Exchange, The NASDAQ Global Gdiéarket or The NASDAQ
Global Market (or their respective successorghéf Shares are immediately re-listed,
re-traded or re-quoted on any of the New York Stéxkhange, the American Stock
Exchange, The NASDAQ Global Select Market or TheSIDAQ Global Market (or
their respective successors), such exchange oatiprosystem shall thereafter be
deemed to be the Exchani

Applicable

Not Applicable

Applicable

Applicable

Not Applicable

Applicable

200 basis point

Applicable

25 basis point

Dealer for all applicable Additional Disruption Eus
Dealer for all applicable Extraordinary Eve

Applicable

Applicable
Applicable

Dealer;providedthat all determinations made by the Calculation #gall be made in
good faith and in a commercially reasonable marffafowing any calculation by the
Calculation Agent hereunder and a prior writteruessi by Company, the Calculation
Agent shall provide Company a written explanatibarmy calculation or adjustment
made by it including, where applicable, a desaripthf the methodology and the basis
for such calculation or adjustment in reasonabtailjét being understood that the
Calculation Agent shall not be obligated to diselasy proprietary models used by it
for such calculatior
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5. Account Details:
(@) Account for payments to Compar

JPMorgan Chase Bank

1 Chase Manhattan Plaza

New York, NY

ABA # 021000021

Account Name : Tyson Foods, Inc.
Account No. : 304182427

Account for delivery of Shares from Company:
To be provided by Company
(b) Account for payments to Deale
To be provided by Dealer
Account for delivery of Shares to Dealer:
To be provided by Dealer

6. Offices:
The Office of Company for the Transaction is: Iniéggble, Company is not a Multibranch Party.

The Office of Dealer for the Transaction is:
4 World Financial Center, 1TFloor, New York, New York 10080

7. Notices: For purposes of this Confirmation:
(&) Address for notices or communications to Compi

Tyson Foods, Inc.

2210 West Oaklawn Drive
Springdale, Arkansas 72762-6999
Attention: Treasurer

Telephone No.: (479) 290-4000
Facsimile No: (479) 757-6868

(b) Address for notices or communications to Dee
Dealer notice information to follow:

Merrill Lynch Financial Markets, Inc.

4 World Financial Center, 17th Floor

New York, New York 10080

Merrill Lynch Financial Centre

Attention: Manager of Equity Documentation
Facsimile No.: (917) 778-0835

Telephone No.: (212) 449-1951



8. Representations and Warranties of Company

The representations and warranties of Companyosttih Section 1 of the Underwriting Agreemeng(thJnderwriting Agreement ")

dated as of September 9, 2008 among Company, &iRak Securities Inc. and Merrill Lynch, Piercenfer & Smith Incorporated as
representatives of the Underwriters are true amcecband are hereby deemed to be repeated torCasaieset forth herein. Company hereby
further represents and warrants to Dealer that:

(@ Company has all necessary corporate power @hority to execute, deliver and perform its obligas in respect of this
Transaction; such execution, delivery and perforredmve been duly authorized by all necessary catgaction on Company’s
part; and this Confirmation has been duly and Wakokecuted and delivered by Company and constitiztevalid and binding
obligation, enforceable against Company in accardarith its terms, subject to applicable bankrupiegolvency, fraudulent
conveyance, reorganization, moratorium and sintélars affecting creditors’ rights and remedies galtgrand subject, as to
enforceability, to general principles of equitycliding principles of commercial reasonablenessddaith and fair dealing
(regardless of whether enforcement is sought iroeqeding at law or in equity) and except thattsgh indemnification and
contribution hereunder may be limited by federatate securities laws or public policy relatingréto.

(b) Neither the execution and delivery of this Confitima nor the incurrence or performance of obligasiof Company hereund
will conflict with or result in a breach of the ¢ificate of incorporation or by-laws (or any equeat documents) of Company, or
any applicable law or regulation, or any order twirijunction or decree of any court or governmeatahority or agency, or any
agreement or instrument to which Company or anjsafubsidiaries is a party or by which Companwmy of its subsidiaries is
bound or to which Company or any of its subsidergesubject, or constitute a default under, cultés the creation of any lien
under, any such agreement or instrum

(c) No consent, approval, authorization, or order ofjlmg with, any governmental agency or body ayaourt is required i
connection with the execution, delivery or perfonta by Company of this Confirmation, except suchas been obtained or
made and such as may be required under the SesuAitt of 1933, as amended (“ Securities Act”) or state securities law

(d) The Shares of Company initially issuable upepereise of the Warrant by the net share settlemmethod (the ‘Warrant Shares
") have been reserved for issuance by all requirgpbcate action of Company. The Warrant Shares haga Huly authorized ar
when delivered against payment therefor (which malude Net Share Settlement in lieu of cash) ahérmwise as contemplated
by the terms of the Warrant following the exer@$¢he Warrant in accordance with the terms andliitmms of the Warrant, will
be validly issued, fully-paid and non-assessalnd,the issuance of the Warrant Shares will notugest to any preemptive or
similar rights.

(e) Company is not and will not be required to s&gji as an “investment comparas such term is defined in the Investment Com
Act of 1940, as amende

() Company is an “eligible contract participanéis(such term is defined in Section 1a(12) of the@odity Exchange Act, as
amended (th“ CEA ")) because one or more of the following is tr

Company is a corporation, partnership, proprietprsbrganization, trust or other entity and:
(A) Company has total assets in excess of USD 10,00(

(B) the obligations of Company hereunder are guesah or otherwise supported by a letter of credikeepwell, support or
other agreement, by an entity of the type describ&kction 1a(12)(A)(i) through (iv), 1a(12)(A)({) 1a(12)(A)(vii) or 1a
(12)(C) of the CEA; 0



(C) Company has a net worth in excess of USD 1,000e@@Chas entered into this Agreement in connectiitim tive conduct ¢
Company’s business or to manage the risk associdtbdin asset or liability owned or incurred cagenably likely to be
owned or incurred by Company in the conduct of Cany's business

() Company and each of its affiliates is not, lom date hereof, in possession of any material ndtigoinformation with respect to
Company

9. Other Provisions:

(@) Opinions. Company shall deliver an opinion of counsel, date of the Trade Date, to Dealer with respedbi¢amatters set forth
Sections 8(a) through (d) of this Confirmati

(b) Repurchase Notice. Company shall, on any day on which Company edfaaly repurchase of Shares, promptly give Dealer a
written notice of such repurchase (Répurchase Noticg’) on such day if following such repurchase, thenber of outstanding
Shares on such day, subject to any adjustmentsdeherein, is (i) less than 268 million (in theese of the first such notice) or
(i) thereafter more than 15 million less than thenber of Shares included in the immediately pricgRepurchase Notice.
Company agrees to indemnify and hold harmless Deaal its affiliates and their respective officatsectors, employees,
affiliates, advisors, agents and controlling pess(@ach, an Indemnified Person”) from and against any and all losses (inclut
losses relating to Dealer’s hedging activities asm@sequence of becoming, or of the risk of becgrarSection 16 “insider”,
including without limitation, any forbearance frdradging activities or cessation of hedging actgitand any losses in connect
therewith with respect to this Transaction), claigsmages, judgments, liabilities and expensesufiintg reasonable attorney’s
fees), joint or several, which an Indemnified Paraotually may become subject to, as a result ofi@my’s failure to provide
Dealer with a Repurchase Notice on the day andemtanner specified in this paragraph, and to reisgy within 30 days, upon
written request, each of such Indemnified Personsaifly reasonable legal or other expenses incinreonnection with
investigating, preparing for, providing testimonyather evidence in connection with or defending ahthe foregoing. If any su
action, proceeding (including any governmentalegutatory investigation), claim or demand shalbbeught or asserted against
the Indemnified Person, such Indemnified Persoli pramptly notify Company in writing, and Companypon request of the
Indemnified Person, shall retain counsel reasonsdigfactory to the Indemnified Person to repretenindemnified Person and
any others Company may designate in such proceagidghall pay the fees and expenses of such daeteted to such
proceeding. Company shall not be liable for anflesaent of any proceeding effected without its teritconsent, but if settled w
such consent or if there be a final judgment ferphaintiff, Company agrees to indemnify any Indémd Person from and
against any loss or liability by reason of suchleetent or judgment. Company shall not, withoutphier written consent of the
Indemnified Person, effect any settlement of amydjpgg or threatened proceeding in respect of whithindemnified Person is
could have been a party and indemnity could haea lseught hereunder by such Indemnified Persoessrduch settlement
includes an unconditional release of such InderediRerson from all liability on claims that are gubject matter of such
proceeding on terms reasonably satisfactory to sutdmnified Person. If the indemnification prowidier in this paragraph is
unavailable to an Indemnified Person or insuffiti@mrespect of any losses, claims, damages alitiab referred to therein, then
Company under such paragraph, in lieu of indemmgiguch Indemnified Person thereunder, shall doutiito the amount paid or
payable by such Indemnified Person as a resuliaf bsses, claims, damages or liabilities. Theadies provided for in this
paragraph are not exclusive and shall not limit @glyts or remedies which may otherwise be avadlablany Indemnified Person
at law or in equity. The indemnity and contribut@agreements contained in this paragraph shall reoggrative and in full force
and effect regardless of the termination of thiariBaction
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(d)

()

Regulation V. Company is not on the date hereof engaged istahiition, as such term is used in Regulation Maurthe
Securities Exchange Act of 1934, as amended (frchange Act”), of any securities of Company, other than (distribution
meeting the requirements of the exception set farfRules 101(b)(10) and 102(b)(7) of Regulation(N),the distribution of the
USD 450,000,000 principal amount of 3.25% Convéatihenior Notes due 2013 and (iii) the distributidrShares pursuant to a
prospectus dated September 4, 2008, as supplenianthd prospectus supplement dated Septembe@8, Zompany shall not,
until the second Scheduled Trading Day immedidt@lpwing the Effective Date, engage in any sucstribution.

No Manipulation. Company is not entering into this Transactioorate actual or apparent trading activity in thar8s (or any
security convertible into or exchangeable for thar8s) or to raise or depress or otherwise martgtha price of the Shares (or
any security convertible into or exchangeable lier $hares) or otherwise in violation of the ExcleAgt.

Transfer or Assignmel.

(i) Company shall have the right to transfer oligséts rights and obligations under this Trangatto any third partyprovided
that such transfer or assignment shall be subjestasonable conditions that Dealer may imposéydivrg, but not limited to, the
following conditions:

(A) With respect to any transfer or assignment, @any shall not be released from its notice andrmufcation
obligations pursuant to Section 9(b) or any oblaye under Section 9(k) or 9(m) of this Confirmatio

(B) Company’s rights and obligations under thisriBaction shall only be transferred or assignedthird party that is a
United States person (as defined in the InternaeRee Code of 1986, as amended);

(C) Such transfer or assignment shall be effectettons, including any reasonable undertakingsulei shird party
(including, but not limited to, an undertaking wittspect to compliance with applicable securiti®gslin a manner that, in
the reasonable judgment of Dealer, will not exdosaler to material risks under applicable secwritevs) and execution
of any documentation and delivery of legal opiniarith respect to securities laws and other matigrsuch third party and
Company, as are requested and reasonably satisfaatDealer;

(D) Dealer will not, as a result of such transfeassignment, be required to pay the transfereengrpayment date an
amount under Section 2(d)(i)(4) of the Agreemee@tgr than an amount that Dealer would have bepriregl to pay to
Company in the absence of such transfer and assiginm

(E) An Event of Default, Potential Event of DefaaltTermination Event will not occur as a resulsath transfer and
assignment;

(F) Without limiting the generality of clause (B)pmpany shall cause the transferee to make sudePax
Representations and to provide such tax documentat may be reasonably requested by Dealer tatdeealer to
determine that results described in clauses (D)B&h&vill not occur upon or after such transfer asgignment; and

(G) Company shall be responsible for all reasonab$ts and expenses, including reasonable cowreslihcurred by
Dealer in connection with such transfer or assigmme

(i) Dealer may, without Company’s consent, transfieassign all or any part of its rights or obtigas under this Transaction to
any third party. If after Dealer's commercially seaable efforts, Dealer is unable to effect suttam@sfer or assignment on pricing
terms reasonably acceptable to Dealer and withime period reasonably acceptable to Dealer offficent number of Warrants
to reduce (1) the number of Shares that Dealer sdinectly or indirectly beneficially owns (as d&fd under Section 13 of the
Exchange Act and rules promulgated thereunder)3% ©f Company’s outstanding Shares or less oth@yuotient of (x) the
product

10



(f)

(9)

of (a) the Number of Warrants and (b) the WarramtitEment divided by (y) the number of Companytgstanding Shares (such
guotient expressed as a percentage, tMafrant Equity Percentage”) to 14.5% or less, Dealer may designate any Exgba
Business Day as an Early Termination Date witheest a portion (the Terminated Portion ") of this Transaction, such that
(1) the number of Shares that Dealer Group diramtindirectly beneficially owns (within the meaginf Section 13 of the
Exchange Act and rules promulgated thereundewiatig such partial termination will be equal toless than 7.5% of
Company’s outstanding Shares or (2) the WarranitE&ercentage following such partial terminatioifl e equal to or less than
14.5%. In the event that Dealer so designates dy Earmination Date with respect to a portion loitTransaction, a payment
shall be made pursuant to Section 6 of the Agreéaii (1) an Early Termination Date had beengtestied in respect of a
Transaction having terms identical to this Transacand a Number of Warrants equal to the Term@h&t@rtion, (2) Company
shall be the sole Affected Party with respect tthgpartial termination and (3) such Transactiorl dfeathe only Terminated
Transaction (and, for the avoidance of doubt, flowipions of paragraph 9(j) shall apply to any antdhat is payable by Compe
to Dealer pursuant to this sentence). Notwithstagndiny other provision in this Confirmation to ttwntrary requiring or allowing
Dealer to purchase, sell, receive or deliver amgr&hor other securities to or from Company, Demlgy designate any of its
affiliates to purchase, sell, receive or delivests@hares or other securities and otherwise t@parDealers obligations in respe
of this Transaction and any such designee may assugh obligations. Dealer shall be dischargetsafhligations to Company
the extent of any such performanc&®éaler Group " means Dealer and each business unit of its aiffii subject to aggregation
with Dealer under Section 13 of the Exchange Actrames promulgated thereunder.

Dividends. If at any time during the period from and incloglithe Effective Date, to and including the ExpoatDate, (i) an ex-
dividend date for a cash dividend occurs with respethe Shares (anEx-Dividend Date”), and that dividend differs from the
Regular Dividend on a per Share basis or (ii) iExeDividend Date for a cash dividend occurs wéhpect to the Shares in any
quarterly dividend period of Company, then the Glaitton Agent will adjust any of the Strike Pridéymber of Warrants and/or
Daily Number of Warrants to preserve the fair vadfithe Warrants to Dealer after taking into acdauch dividend or lack
thereof. “Regular Dividend ” shall mean for any calendar quarter, USD 0.04lerfirst cash dividend or distribution on the
Shares for which the Ex-Dividend Date falls witlsinch calendar quarter, and zero for any subseglisdéend or distribution on
the Shares for which the -Dividend Date falls within the same calendar qua

Matters Relating to Agel.

(@  Agent will be responsible for the operatiorsbects of the Transactions effected through ith sascrecord keeping,
reporting, and confirming Transactions to Compamy Bealer

(b) Unless Company is a “major U.S. institutiomatastor,” as defined in Rule 15a-6 of the Exchafge neither Company
nor Dealer will contact the other without the direwolvement of Agent

(c)  Agent’s sole role under the Agreement and wagpect to any Transaction is as an agent of Coyngiagh Dealer on a
disclosed basis and Agent shall have no respoitgibil liability to Company or Dealer hereunder egtfor gross
negligence or willful misconduct in the performarudats duties as agent. Agent is authorized tcaaagent for Dealer, but
only to the extent expressly required to satisgy/rbquirements of Rule 15a-6 under the ExchangénAetspect of the
Options described hereunder. Agent shall have ttwdty to act as agent for Company generally dhwespect to
transactions or other matters governed by this ément, except to the extent expressly requiredtiefg the requirements
of Rule 156 or in accordance with express instructions froom@any.
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(h)

Certain Important Information

Dealer is an OTC Derivatives Dealer registered withU.S. Securities and Exchange Commission (SE@plicable SEC rules
require us to provide you with the following infoation regarding SEC regulation of OTC Derivativesal2rs: Dealer is exempt
from the provisions of the Securities Investor Betibn Act of 1970 (SIPA), including membershigthe Securities Investor
Protection Corporation (SIPC). Therefore, your aetas not covered by SIPA protection. Except &&ntise agreed in writing
by you and us, Dealer may repledge and otherwisénuiss business collateral you have pledged tal€ainder the Agreement.
Collateral you have pledged to Dealer will not bbject to the requirements of Securities ExchangeRAlles: 8c-1 and 15¢2-1
regarding hypothecation of collateral; 15¢3-2 regay free credit balances; or 15¢3-3 regardingamysbf securities and
calculations of a reserve formula applicable tally fregulated SEC registered broker or Dealethinevent of a Dealer’s failure
(by insolvency or otherwise), you would likely bensidered to be an unsecured creditor of Dealtr asy collateral pledged to
Dealer under the Agreement.

Dealer is incorporated in Delaware and is a dinsbplly owned subsidiary of Merrill Lynch & Co., énDealer has entered into
this transaction as principal through Agent as@ent. The time of this Transaction shall be redifio the Company upon request.

Additional Provisions.
(i) Amendments to the Equity Definitions:

(A) Section 11.2(a) of the Equity Definitions isreby amended by deleting the words “a diluting@maentrative” and
replacing them with the words “an”; and adding piease “or Warrants” at the end of the sentence.

(B) Section 11.2(c) of the Equity Definitions isrebBy amended by (x) replacing the words “a dilutingoncentrative”
with “an”, (y) adding the phrase “or Warrants” aftbe words “the relevant Shares” in the same sestand (z) deleting
the phrase “(provided that no adjustments will leto account solely for changes in volatilitypested dividends, stock
loan rate or liquidity relative to the relevant 8" and replacing it with the phrase “(and, foe ivoidance of doubt,
adjustments may be made to account solely for admimvolatility, expected dividends, stock loaterar liquidity relative
to the relevant Shares).”

(C) Section 11.2(e)(vii) of the Equity Definitiomshereby amended by deleting the words “a dilutingoncentrative” and
replacing them with the word “a material”; and adylthe phrase “or Warrants” at the end of the semte

(D) Section 12.6(a)(ii) of the Equity Definitions hereby amended by (1) deleting from the fourta thereof the word “or”
after the word “official” and inserting a comma tafor, and (2) deleting the semi-colon at the eihsubsection (B) thereof
and inserting the following words therefor “or (&)Dealer’s option, the occurrence of any of thenés specified in
Section 5(a)(vii) (1) through (9) of the ISDA Mastsgreement with respect to that Issuer.”

(E) Section 12.9(b)(iv) of the Equity Definitiors hereby amended by:

(x) deleting (1) subsection (A) in its entirety) (Be phrase “or (B)” following subsection (A) a(®) the phrase “in
each case” in subsection (B); and

(y) deleting the phrase “neither the Non-Hedgingyaor the Lending Party lends Shares in the armofithe
Hedging Shares or” in the penultimate sentence.
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(i)

(F) Section 12.9(b)(v) of the Equity Definitionshisreby amended by:

(x) adding the word “or” immediately before subsewt'(B)” and deleting the comma at the end of sdbien (A);
and

(Y)(1) deleting subsection (C) in its entirety, (@leting the word “or” immediately preceding sutigm (C) and
(3) deleting the penultimate sentence in its etytiadd replacing it with the sentence “The Heddpagty will
determine the Cancellation Amount payable by ontypa the other.”

(ii) Notwithstanding anything to the contrary ingtConfirmation, upon the occurrence of one offtilewing events, with respect
to this Transaction, (1) Dealer shall have thetrighdesignate such event an Additional Terminakeent and designate an Early
Termination Date pursuant to Section 6(b) of thee®ment, and (2) Company shall be deemed the dtdetéd Party and the
Transaction shall be deemed the sole Affected hGtion:

(A) Consummation of any share exchange, consotidair merger of Company or other transaction desef transactior
pursuant to which Shares will be converted intdcascurities or other property or any sale, lemsgher transfer in one
transaction or a series of transactions of alutistantially all of the consolidated assets of Canypand its subsidiaries,
taken as a whole, to any person other than ons etibsidiaries.

(B) There is a default by Company or any subsidiamhe payment of the principal or interest on amyrtgage, agreement
or other instrument under which there may be ontstay, or by which there may be secured or evidéee indebtedness
for money borrowed in excess of $50 million in #ggregate of Company and/or any subsidiary, whesthen indebtedne
now exists or shall hereafter be created resuitirsgich indebtedness becoming or being declareddd@ayable, and su
acceleration shall not have been rescinded or &thwlithin 10 days after written notice of suchelecation has been
received by Company or such subsidiary;

(C) Any “person” or “group” within the meaning o€&tion 13(d) of the Exchange Act other than Company of its
subsidiaries, its or its subsidiaries’ employeediigplans and Permitted Holders (as defined beltvay become the direct
or indirect ultimate “beneficial owner”, as definedRule 13d-3 under the Exchange Act, of the commquity of
Company representing more than 50% of the votinggp@f such common equity;

(D) Any Permitted Holder has, or any Permitted Hotdhave, become the direct or indirect benefmialer or beneficial
owners of the common equity of Company representinge than 80%, in the aggregate, of the votinggraf the
common equity of Company. APermitted Holder ” means any of Don Tyson, the Tyson Limited Paghgy, Don
Tyson’s siblings, the siblings of Don Tyson’s paseand grandparents, the ancestors and lineal migaets of any of the
foregoing, spouses of any of the foregoing andcetates of any of the foregoing; and

(E) Dealer, despite using commercially reasonaffitets, is unable or reasonably determines thiatiinpractical or illegal,
to hedge this Transaction in the public market auitiregistration under the Securities Act or assault of any legal,
regulatory or self-regulatory requirements or rdigpolicies and procedures (whether or not suchirements, policies or
procedures are imposed by law or have been voilyngatopted by Dealer).

No Collateral or Setol. Notwithstanding any provision of the Agreement oy ather agreement between the parties to the
contrary, the obligations of Company hereundematesecured by any collateral. Obligations under Tmansaction shall not be
set off by Company against any other obligationthefparties, whether arising under the Agreenthigt,Confirmation, under any
other agreement between the parties hereto, byatiperof law or otherwise. Any provision in the Agment with respect to the
satisfaction of Compar's payment obligations to the extent
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0)

Dealer’'s payment obligations to Company in the saoreency and in the same Transaction (includingjaut limitation

Section 2(c) thereof) shall not apply to Compang,dar the avoidance of doubt, Company shall fgbiyisfy such payment
obligations notwithstanding any payment obligatiorCompany by Dealer in the same currency andarséime Transaction. In
calculating any amounts under Section 6(e) of tgeedment, notwithstanding anything to the contiahe Agreement,

(1) separate amounts shall be calculated as ghtifosuch Section 6(e) with respect to (a) thianBaction and (b) all other
Transactions, and (2) such separate amounts shplymable pursuant to Section 6(d)(ii) of the Agreat. For the avoidance of
doubt and notwithstanding anything to the contgmgvided in this Section 9(i), in the event of barkcy or liquidation of either
Company or Dealer neither party shall have thettiglset off any obligation that it may have to titeer party under this
Transaction against any obligation such other pady have to it, whether arising under the Agreentbis Confirmation or any
other agreement between the parties hereto, byatiperof law or otherwise

Alternative Calculations and Payment on Early Teration and on Certain Extraordinary Evel. If, in respect of this
Transaction, an amount is payable by Company tdebeg@ pursuant to Section 12.7 or Section 1Z.the Equity Definitions or
(i) pursuant to Section 6(d)(ii) of the Agreeméat’ Payment Obligation”), Company shall have the right, in its sole détion,
to satisfy any such Payment Obligation (except @@nhpany shall not make such an election in thatevka Nationalization,
Insolvency, Merger Event or Tender Offer in whible tonsideration to be paid to holders of sharasists solely of cash or an
Event of Default in which Company is the Defaultidgrty or a Termination Event in which Companyhis Affected Party, other
than an Event of Default of the type describedént®n 5(a)(iii), (v), (vi), (vii) or (viii) of theAgreement or a Termination Event
of the type described in Section 5(b) of the Agreetnin each case that resulted from an eventemtevoutside Company’s
control) and shall give irrevocable telephonic cetio Dealer, confirmed in writing within one Schestl Trading Day, no later
than 12:00 p.m. New York local time on the Mergeit&) Tender Offer Date, Announcement Date (in Hee ©f a Nationalizatio
Insolvency or Delisting), Early Termination Datedate of cancellation, as applicaljpeovidedthat Dealer shall have the right to
require Company to satisfy its Payment Obligatigritte Share Termination Alternative if Dealer rezdy determines that
payment by Company of its Payment Obligation irhoaal conflict with or result in a breach of angr@ement or instrument to
which Company or any of its subsidiaries is a partipy which Company or any of its subsidiariebasind or to which Company
or any of its subsidiaries is subject, or constitatdefault under, or result in the creation of ey under, any such agreement or
instrument. Notwithstanding the foregoing, Compargt Dealer’s right to elect satisfaction of a PapimObligation in the Share
Termination Alternative as set forth in this clagsall only apply to Transactions under this Conéition and, notwithstanding
anything to the contrary in the Agreement, (1) sagaamounts shall be calculated with respect)td f@nsactions hereunder and
(b) all other Transactions under the Agreement,(@hgduch separate amounts shall be payable pursu&ection 6(d)(ii) of the
Agreement, subject to, in the case of clause (@p@any's Share Termination Alternative right hereunt

Share Termination Alternative: If applicable, Company shall deliver to Dealer 8teare
Termination Delivery Property on the date (th&Hare
Termination Payment Date”) on which the Payment
Obligation would otherwise be due pursuant to $ecti2.7 or
Section 12.9 of the Equity Definitions or Sectiqd)ii) of the
Agreement, as applicable, subject to paragraph ¢@{ow, in
satisfaction, subject to paragraph (k)(ii) belofth® Payment
Obligation in the manner reasonably requested tgldddree of
payment

Share Termination Delivery Property: A number of Share Termination Delivery Units, akcakated by
the Calculation Agent, equal to the Payment Ohiligatlivided
by the Share Termination Unit Price. The Calcutaigent
shall

14



Share Termination Unit Price:

Share Termination Delivery Unit:

Failure to Deliver
Other applicable provisions:

adjust the amount of Share Termination Deliveryperty by
replacing any fractional portion of a security #iarwith an
amount of cash equal to the value of such fractiseeurity
based on the values used to calculate the Shaneiffaion Unit
Price.

The value to Dealer of property contained in onar8h
Termination Delivery Unit on the date such Sharenieation
Delivery Units are to be delivered as Share Tertiona
Delivery Property, as determined by the Calculafigent in its
discretion by commercially reasonable means. THeuGion
Agent shall notify Company of such Share Terminatinit
Price at the time of notification of the Paymenti@étion. In the
case of a Private Placement of Share Terminatidivég Units
that are Restricted Shares (as defined belowgtdeh in
paragraph (k)(i) below, the Share Termination Write shall
be determined by the discounted price applicabtuth Share
Termination Delivery Units. In the case of a Ragitbn
Settlement of Share Termination Delivery Units e
Restricted Shares (as defined below) as set fontfaiagraph (k)
(i) below, the Share Termination Unit Price shmdlthe
Settlement Price on the Merger Date, the Tendezrfte, the
Announcement Date (in the case of a Nationalization
Insolvency or Delisting), the date of cancellat@rthe Early
Termination Date, as applicab

In the case of a Termination Event, Event of DefaAdiditional
Disruption Event or Delisting, one Share or, in thse of
Nationalization, Insolvency, Tender Offer or Mer@esent, &
unit consisting of the number or amount of eacletgpproperty
received by a holder of one Share (without consitten of any
requirement to pay cash or other consideratiorein df
fractional amounts of any securities) in such Nadlzation,
Insolvency, Tender Offer or Merger Event. If such
Nationalization, Insolvency, Tender Offer or Mergarent
involves a choice of consideration to be receivetididers,
such holder shall be deemed to have elected tiveethee
maximum possible amount of ca:

Inapplicable

If Share Termination Alternative is applicable, frevisions of
Sections 9.8, 9.9, 9.11, 9.12 and 10.5 (as mod#iml/e) of the
Equity Definitions will be applicable, except thadk references
in such provisions to “Physically-settled” shalltead as
references to “Share Termination Settled” anded#nences to
“Shares” shall be read as references to “Share ifiation
Delivery Units”. “Share Termination Settled” in agion to this
Transaction means that Share Termination Altereasv
applicable to this Transactio
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(k)

Registration/Private Placement Procedu. If, in the reasonable opinion of Dealer, follogiany delivery of Shares or Share

Termination Delivery Property to Dealer hereundech Shares or Share Termination Delivery Propeoyld be in the hands of
Dealer subject to any applicable restrictions wéthpect to any registration or qualification reguient or prospectus delivery
requirement for such Shares or Share Terminatidiv&g Property pursuant to any applicable federadtate securities law
(including, without limitation, any such requirememising under Section 5 of the Securities Acaassult of such Shares or Sh
Termination Delivery Property being “restricted seties”, as such term is defined in Rule 144 urttierSecurities Act, or as a
result of the sale of such Shares or Share Terinm&elivery Property being subject to paragraptofdRule 145 under the
Securities Act) (such Shares or Share TerminatielivBry Property, ‘Restricted Shares’), then delivery of such Restricted
Shares shall be effected pursuant to either cl@use (ii) below at the election of Company, urdd3ealer waives the need for
registration/private placement procedures set fori) and (ii) below. Notwithstanding the foreggi, solely in respect of any
Daily Number of Warrants exercised or deemed egedcon any Expiration Date, Company shall eledby po the first Settlemet
Date for the first Expiration Date, a Private Plaeat Settlement or Registration Settlement fodeliveries of Restricted Shares
for all such Expiration Dates which election shmdlapplicable to all Settlement Dates for such tdsrand the procedures in
clause (i) or clause (ii) below shall apply for slich delivered Restricted Shares on an aggregate tommencing after the final
Settlement Date for such Warrants. The Calculafigent shall make reasonable adjustments to settief@ens and provisions
under this Confirmation to reflect a single PrivRtacement or Registration Settlement for sucheggie Restricted Shares
delivered hereunde

0] If Company elects to settle the Transactiorspant to this clause (i) (aPrivate Placement Settlemen”), then delivery o
Restricted Shares by Company shall be effectedstomary private placement procedures with respestich Restricted
Shares reasonably acceptable to Degleyidedthat Company may not elect a Private PlacemenieSetnt if, on the date
of its election, it has taken, or caused to beriakay action that would make unavailable eitheredkemption pursuant to
Section 4(2) of the Securities Act for the sale&dmmpany to Dealer (or any affiliate designated lmaler) of the Restricted
Shares or the exemption pursuant to Section 4($eation 4(3) of the Securities Act for resalethef Restricted Shares by
Dealer (or any such affiliate of Dealer). The PrévRlacement Settlement of such Restricted Shhedsisclude customary
representations, covenants, blue sky and othergmental filings and/or registrations, indemnitieDealer, due diligenc
rights (for Dealer or any designated buyer of tlestRcted Shares by Dealer), opinions and certéiaand such other
documentation as is customary for private placeragrédements for similarly situated issuers of s@ear all reasonably
acceptable to Dealer. In the case of a PrivatecRiaat Settlement, Dealer shall determine the apiatepdiscount to the
Share Termination Unit Price (in the case of seitliet of Share Termination Delivery Units pursuanparagraph
(j) above) or any Settlement Price (in the cassettiement of Shares pursuant to Section 2 abg@icable to such
Restricted Shares in a commercially reasonable eraammd appropriately adjust the number of suchriRésd Shares to be
delivered to Dealer hereund@rovidedthat in no event shall such number be greatertivartimes the Number of Shares
(the “Maximum Amount "). Notwithstanding the Agreement or this Confirioat the date of delivery of such Restricted
Shares shall be the Exchange Business Day folloninige by Dealer to Company, of such applicabdeaint and the
number of Restricted Shares to be delivered putguoehis clause (i). For the avoidance of doubktijwvéry of Restricted
Shares shall be due as set forth in the previauesee and not be due on the Share Termination &ayiiate (in the case
of settlement of Share Termination Delivery Unitsguant to paragraph (j) above) or on the Settl¢ate for such
Restricted Shares (in the case of settlement ineShaursuant to Section 2 abo\

16



(ii)

In the event Company shall not have delivered hienfimber of Restricted Shares otherwise appliealsla result of the
proviso above relating to the Maximum Amount (sdeficit, the “Deficit Restricted Shares’), Company shall be
continually obligated to deliver, from time to timatil the full number of Deficit Restricted Shatesve been delivered
pursuant to this paragraph, Restricted Shares vamehto the extent, that (i) Shares are repurchasegiired or otherwise
received by Company or any of its subsidiariesrafte Trade Date (whether or not in exchange feh¢ctair value or any
other consideration), (ii) authorized and unissBedres reserved for issuance in respect of othesdctions prior to such
date which prior to the relevant date become ngdoiso reserved and (iii) Company additionally atittes any unissued
Shares that are not reserved for other transacti@mmpany shall immediately notify Dealer of thewgence of any of the
foregoing events (including the number of Sharédsgest to clause (i), (i) or (iii) and the corresmling number of
Restricted Shares to be delivered) and promptliyelesuch Restricted Shares thereafter.

If Company elects to settle the Transactionspiant to this clause (ii) (aRegistration Settlement”), then Company shall
promptly (but in any event no later than the beijigrof the Resale Period) file and use its reaslenadst efforts to make
effective under the Securities Act a registratitatesnent or supplement or amend an outstandingtratiopn statement in
form and substance reasonably satisfactory to Ddaleover the resale of such Restricted Sharesdnrdance with
customary resale registration procedures, includmgnants, conditions, representations, undengriiscounts (if
applicable), commissions (if applicable), indemastdue diligence rights, opinions and certificades] such other
documentation as is customary for equity resaleomdting agreements, all reasonably acceptablee@ler. If Dealer, in
its sole reasonable discretion, is not satisfietth wiich procedures and documentation Private Plategettlement shall
apply. If Dealer is satisfied with such procedusad documentation, it shall sell the Restrictedr&aursuant to such
registration statement during a period (tHeesale Period’) commencing on the Exchange Business Day follgwin
delivery of such Restricted Shares (which, forakeidance of doubt, shall be the Share Termin&@myment Date in case
of settlement in Share Termination Delivery Unitsguant to paragraph (j) above or (y) the SettlérBere in respect of
the final Expiration Date for all Daily Number ofdktants) and ending on the earliest of (i) the Bxgje Business Day on
which Dealer completes the sale of all Restrictedr&s or, in the case of settlement of Share Tetioim Delivery Units, a
sufficient number of Restricted Shares so thatéiadized net proceeds of such sales equals or éxtke Payment
Obligation (as defined above), (ii) the date updnclv all Restricted Shares have been sold or tearesf pursuant to Rule
144 (or similar provisions then in force) or Rukb1d)(1) or (2) (or any similar provision then wrée) under the Securities
Act and (iii) the date upon which all Restrictedas may be sold or transferred by a non-affiltesuant to Rule 144 (or
any similar provision then in force) or Rule 14%@8))(or any similar provision then in force) undiee Securities Act. If the
Payment Obligation exceeds the realized net praceth such resale, Company shall transfer to Ddsi¢he open of the
regular trading session on the Exchange on thedbgih Trading Day immediately following the last adyhe Resale
Period the amount of such excess (thatitional Amount ") in cash or in a number of Sharesake-whole Shares’)

in an amount that, based on the Settlement Pri¢chelast day of the Resale Period (as if suchvelg/the “Valuation
Date” for purposes of computing such Settlemertdjrihas a dollar value equal to the Additional Aimo The Resale
Period shall continue to enable the sale of theeMakole Shares. If Company elects to pay the Aaidiéti Amount in
Shares, the requirements and provisions for Redjistr Settlement shall apply. This provision shallapplied successively
until the Additional Amount is equal to zero. In eeent shall Company deliver a number of Restri&kdres greater than
the Maximum Amount
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(m)

(i) Without limiting the generality of the foregmg, Company agrees that any Restricted Sharegedeti to Dealer, as
purchaser of such Restricted Shares, (i) may bsfeared by and among Dealer and its affiliates@achpany shall effect
such transfer without any further action by Dealed (ii) after the period of 6 months from the Tedzhate (or 1 year from
the Trade Date if, at the time of a transfer whichfter 6 months from the Trade Date, informatiaaquirements of Rule
144(c) are not satisfied with respect to Compamg) ¢lapsed after any Settlement Date for such iBtestiShares,
Company shall promptly remove, or cause the trarzgfent for such Restricted Shares to remove, eggnids referring to
any such restrictions or requirements from suchriRésd Shares upon request by Dealer (or sucheaéfiof Dealer) to
Company or such transfer agent, without any reqerg for the delivery of any certificate, consegfreement, opinion of
counsel, naotice or any other document, any trariafestamps or payment of any other amount or éimgraction by Deal
(or such affiliate of Dealer

If the Private Placement Settlement or the RedistrsSettlement shall not be effected as set fiortiauses (i) or (i), as
applicable, then failure to effect such PrivatecBfaent Settlement or such Registration Settlenteit sonstitute an Event of
Default with respect to which Company shall beEtegaulting Party.

Limit on Beneficial Ownershi. Notwithstanding any other provisions hereof, [Beahay not exercise any Warrant hereunder,
the “right to acquire” (within the meaning of NY$fule 312.04(g)) Shares upon exercise of any Wahargunder or be entitled
to take delivery of any Shares deliverable hereyrated Automatic Exercise shall not apply with mssito any Warrant hereunc
to the extent (but only to the extent) that, astech receipt of any Shares upon the exercise ¢f @larrant or otherwise hereunc
Dealer Group would directly or indirectly benefityaown (as such term is defined for purposes daftisa 13(d) of the Exchange
Act) in excess of the lesser of (i) 7.5% of thentleitstanding Shares or (ii) 14,943,816 Shares"(fff@eshold Number of
Shares”). Any purported delivery hereunder shall be vaitl have no effect to the extent (but only to tkter&t) that, after such
delivery, Dealer Group would directly or indirecp beneficially own in excess of the Threshold Menof Shares. If any
delivery owed to Dealer hereunder is not made,hinle/or in part, as a result of this provision, @amy’s obligation to make sut
delivery shall not be extinguished and Companylshake such delivery as promptly as practicablerafiut in no event later thi
one Business Day after, Dealer gives notice to Gowphat, after such delivery, Dealer Group wouwdtdirectly or indirectly so
beneficially own in excess of the Threshold NumtifeBhares

Share Deliveries Company acknowledges that, to the extent thegnaltithis Warrant is not then an affiliate and hasbeen an
affiliate for 90 days (it being understood that Reavill not be considered an affiliate under thaagraph solely by reason of its
receipt of Shares pursuant to this Transactiorg,cherwise satisfies all holding period and otleguirements of Rule 144 of the
Securities Act applicable to it, any delivery ofabés or Share Termination Delivery Property hereuad any time after 6 months
from the Trade Date (or 1 year from the Trade Dfag# the time of a delivery of Shares or Sharendiration Delivery Property
which is after 6 months from the Trade Date, infational requirements of Rule 144(c) are not sa&tik¥uith respect to Company)
shall be eligible for resale under Rule 144 of $leeurities Act and Company agrees to promptly remor cause the transfer
agent for such Shares or Share Termination DeliPeoperty, to remove, any legends referring torasjrictions on resale under
the Securities Act from the Shares or Share Terioim@elivery Property. Company further agrees trat delivery of Shares or
Share Termination Delivery Property prior to théedthat is 6 months from the Trade Date (or 1 yeam the Trade Date if, at the
time of a delivery of Shares or Share Terminati@ti\ry Property which is after 6 months from thade Date, informational
requirements of Rule 144(c) are not satisfied wafpect to Company), at Dealer’s request may Isfeared by and among
Dealer and its affiliates and Company shall effexth transfer without any further action by DeaNmtwithstanding anything to
the contrary herein, Company agrees that any dglveShares or Share Termination Delivery Propshall be effected by book-
entry transfer through the facilities of DTC, olyauccessor depositary, if at the time of delivengh class of Shares or class of
Share Termination Delivery Property is in b-entry
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(a)

(s)
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form at DTC or such successor depositary. Notwatiding anything to the contrary herein, to the mixtiee provisions of Rule 1«
of the Securities Act or any successor rule arenal®e, or the applicable interpretation thereofhi®y $ecurities and Exchange
Commission or any court change after the Trade,Dla¢eagreements of Company herein shall be deemoelified to the extent
necessary, in the opinion of outside counsel of @amy, to comply with Rule 144 of the Securities A in effect at the time of
delivery of the relevant Shares or Share Terminaielivery Property

Governing Law. New York law (without reference to choice of lawctiine).

Waiver of Jury Trial Each party waives, to the fullest extent permitigcpplicable law, any right it may have to a thgljury in
respect of any suit, action or proceeding relatinthis Transaction. Each party (i) certifies thatrepresentative, agent or attorney
of the other party has represented, expresslyhareise, that such other party would not, in thergwof such a suit, action or
proceeding, seek to enforce the foregoing waivdr(@hacknowledges that it and the other partyehbgen induced to enter into
this Transaction, as applicable, by, among otheag#) the mutual waivers and certifications proditherein.

Tax Disclosure Effective from the date of commencement of disarssiconcerning the Transaction, Company and eaits of
employees, representatives, or other agents malpsésto any and all persons, without limitatioraal kind, the tax treatment
and tax structure of the Transaction and all maleof any kind (including opinions or other taxabyses) that are provided to
Company relating to such tax treatment and taxcsire.

Maximum Share Deliver. Notwithstanding any other provision of this Confation or the Agreement, in no event will Company
be required to deliver more than the Maximum AmafrShares in the aggregate to Dealer in connegtitnthis Transaction,
subject to the provisions regarding Deficit ReséicShare

Right to Extent. Dealer may postpone, in whole or in part, any Eagon Date or any other date of valuation or deliweith
respect to some or all of the relevant Warrantsvgiich event the Calculation Agent shall make appate adjustments to the
Daily Number of Warrants with respect to one or enBxpiration Dates) if Dealer determines, in itewoaercially reasonable
judgment, that such extension is reasonably negessappropriate to preserve Dei's hedging or hedge unwind activity
hereunder in light of existing liquidity conditions to enable Dealer to effect purchases of Sharesnnection with its hedging,
hedge unwind or settlement activity hereunderiimaaner that would, if Dealer were Issuer or ariaféd purchaser of Issuer, be
in compliance with applicable legal, regulatorysetf+egulatory requirements, or with related policiad @rocedures applicable
Dealer.

Status of Claims in Bankruptcyealer acknowledges and agrees that this Confiomédi not intended to convey to Dealer rights
against Company with respect to the Transactionateasenior to the claims of common stockholdéGanpany in any United
States bankruptcy proceedings of Compamgyidedthat nothing herein shall limit or shall be deen@dmit Dealer’s right to
pursue remedies in the event of a breach by Comphity obligations and agreements with respethi¢oTransactiorprovided,
further, that nothing herein shall limit or shall be deene limit Dealer’s rights in respect of any tracisans other than the
Transaction

Securities Contract; Swap Agreemefhe parties hereto intend for: (a) the Transadiiolpe a “securities contract” and a “swap
agreement” as defined in the Bankruptcy Code (Tiflef the United States Code) (thBénkruptcy Code "), and the parties
hereto to be entitled to the protections affordgdamong other Sections, Sections 362(b)(6), 362()) 546(e), 546(g), 555 and
560 of the Bankruptcy Code; (b) a party’s rightituidate the Transaction and to exercise any atedies upon the occurrence
of any Event of Default under the Agreement witbpect to the other party to constitute a “contralctight” as described in the
Bankruptcy Code; and (c) each payment and delieEoash, securities or other property hereundeptustitute a “margin

paymen” or “settlement payme” and a“transfe” as defined in the Bankruptcy Cot
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(u) Delivery or Receipt of Cas. For the avoidance of doubt, other than receiphefPremium by Company, nothing in this
Confirmation shall be interpreted as requiring Campto cash settle this Transaction, except iruaistances where such cash
settlement is within Company’s control (includingthout limitation, where Company elects to deliegreceive cash, where
Company fails timely to elect the Share Termina#dternative, or where Company has made PrivatedPteent Settlement
unavailable due to the occurrence of events witkinontrol ) or in those circumstances in whiclidieos of the Shares would also
receive cast
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Please confirm that the foregoing correctly setthfthe terms of our agreement by executing thisfidmation and returning it by

facsimile to the address provided in the Noticetier of this Confirmation.

Accepted and confirmed:
Tyson Foods, Inc.
By: /s/ Dennis Leatherb

Authorized Signator
Name: Dennis Leathert

Acknowledged and agreed as to matters to the Agent:

MERRILL LYNCH, PIERCE, FENNER & SMITH, INC.

Solely in its capacity as Agent hereun

By: /s/ Brian Carrol

Authorized Signator
Name: Brian Carrol

Very truly yours,
MERRILL LYNCH FINANCIAL MARKETS, INC.

By: /s/ Fran Jacobsc

Authorized Signator
Name: Fran Jacobs



Exhibit 10.6

EXECUTION COPY

Merrill Lynch Financial Markets, Inc.
4 World Financial Center, BFloor
New York, New York 1008!
Attention: Corporate Derivatives
Facsimile No.: (212) 738-1069
Telephone No.: (212) 449-6763

September 9, 20!

To: Tyson Foods, Inc.

2210 West Oaklawn Drive
Springdale, Arkansas 72762-6999
Attention: Treasurer

Telephone No.: (479) 290-4000
Facsimile No.: (479) 757-6868

Re: Call Option Confirmation and Warrant Confirnoati

Tyson Foods, Inc. (Company”) and Merrill Lynch Financial Markets, Inc. Dealer”), represented by Merrill Lynch, Pierce,
Fenner & Smith Incorporated £gent”), as its agent, concurrently herewith are enteiimo a call option transaction (theCall Option
Transaction ”) to purchase from Dealer a number of options eisable into Shares pursuant to a letter agreedsatatl as of the date hereof
(the “Call Option Confirmation ") and a warrant transaction (th&Varrant Transaction ”, together with the Call Option Transaction, the “
Transactions”) to sell to Dealer a number of options exercisahto Shares pursuant to a letter agreement datedithe date hereof (the “
Warrant Confirmation ", together with the Call Option Confirmation, th€onfirmations ”).

This letter agreement (theletter Agreement”) hereby confirms the agreement between DealerGordpany as follows:

1. Terms Used but Not Defined Herei@apitalized terms used herein without definitdbrall have the meanings assigned to them in the
Call Option Confirmation or the Warrant Confirmatjas applicable.

2. Representations and Warranties of Compa@pmpany represents and warrants to Dealer tighit entering into this Letter
Agreement (i) on the basis of, and it is not awdreny material non-public information with respazitself or the Shares (ii) in anticipation
of, in connection with, or to facilitate, a distifion of its Shares, a self tender offer or a tipedty tender offer or (iii) to create actual or
apparent trading activity in the Shares (or anyisgcconvertible into or exchangeable for the ®saior to raise or depress or otherwise
manipulate the price of the Shares (or any secuooityertible into or exchangeable for the Shares).

3. Amendment If the Underwriters (the Underwriters ") party to the Underwriting Agreement (théJhderwriting Agreement ")
dated as of the date hereof among Company, J.Ryavid@ecurities Inc. and Merrill Lynch, Pierce, Fem& Smith Incorporated, as
representatives of the Underwriters party therexercise their option to purchase additional CotiiverNotes (the ‘Additional Convertible
Notes”), then on the closing date for the purchase ahel af the Additional Convertible Notes, (i) themiber of Options will be
automatically increased by additional Options (ti#edditional Options ") equal to the number of Additional Convertible g in
denominations of USD 1,000 principal amount isspgcsuant to such exercise; (ii) an additional ptamequal to the product of the
Additional Options and USD 102.20 shall be paiddmympany to Dealer; (iii) the Number of Warrantsl# automatically increased by
additional Warrants (the Additional Warrants ") in proportion to such Additional Convertible &t and (iv) an additional premium equal
to the product of the Additional Warrants and USB37004 shall be paid by Dealer to the Company.

4. Early Unwind. In the event the sale of Convertible Notes isamtsummated with the Underwriters for any reasothb close of
business in New York on September 15, 2008 (or fatelh date as agreed upon by the parties) (Segteirty 2008 or such later date, the “
Closing Date”) or, with respect ti



any Additional Convertible Notes, on the Additiodbsing Date as defined in the Underwriting Agreem(the “Additional Closing Date”
and the Closing Date or the Additional Closing Dateapplicable, theEarly Unwind Date "), the Transactions (or, with respect to any
Additional Convertible Notes, the Additional Opt®and Additional Warrants) shall automatically tevate (the “Early Unwind "), on the
Early Unwind Date and (i) the Transactions (orjwitspect to any Additional Convertible Notes, Aaglitional Options and the Additional
Warrants) and all of the respective rights andgattions of Dealer and Company under the Transagtibie Additional Options or Additional
Warrants, as applicable, shall be cancelled amditated and (ii) each party shall be released @&uhdrged by the other party from and
agrees not to make any claim against the othey pait respect to any obligations or liabilitiestbke other party arising out of and to be
performed in connection with the Transactions,Alditional Options or the Additional Warrants, ggpbcable, either prior to or after the
Early Unwind Dateprovidedthat Company shall purchase from Dealer on theyR#mwind Date all Shares purchased by Dealer oravne
more of its affiliates in connection with the Transons at the closing price of Shares as repanettie Exchange Business Day immediately
preceding such Early Unwind Date. Dealer and Compapresent and acknowledge to the other thatestity) the proviso included in this
Section, upon an Early Unwind, all obligations widispect to the Transactions, the Additional Omtionthe Additional Warrants, as
applicable, shall be deemed fully and finally disded.

5. Counterparts This Letter Agreement may be signed in any numbepaonterparts, each of which shall be an origingth the same
effect as if all of the signatures thereto and toeweere upon the same instrument.

6. Governing Law The provisions of this Letter Agreement shallgogerned by the New York law (without referencehoice of law
doctrine).



Please confirm that the foregoing correctly setthfthe terms of our agreement by executing thisekeé\greement and returning it by
facsimile to the address provided in the Noticesiee of the Confirmations.

Very truly yours,
MERRILL LYNCH FINANCIAL MARKETS, INC.
By: /s/ Fran Jacobsc

Authorized Signator
Name: Fran Jacobs

Accepted and confirmed:

Tyson Foods, Inc.

By: /s/ Dennis Leatherb
Authorized Signator
Name: Dennis Leathert

Acknowledged and agreed as to matters to the Agent:

MERRILL LYNCH, PIERCE, FENNER & SMITH, INC.
Solely in its capacity as Agent hereun

By: /s/ Brian Carrol
Authorized Signator
Name: Brian Carrol




