
DIVERSIFIED RESTAURANT HOLDINGS,
INC.

FORM 8-K
(Current report filing)

Filed 03/11/13 for the Period Ending 03/07/13

    
Address 27680 FRANKLIN ROAD

SOUTHFIELD, MI 48034
Telephone (248) 223-9160

CIK 0001394156
Symbol BAGR

SIC Code 5812 - Eating Places
Industry Restaurants

Sector Services
Fiscal Year 12/27

http://www.edgar-online.com
© Copyright 2014, EDGAR Online, Inc. All Rights Reserved.

Distribution and use of this document restricted under EDGAR Online, Inc. Terms of Use.

http://www.edgar-online.com


   
UNITED STATES  

SECURITIES AND EXCHANGE COMMISSION  
   

Washington, D.C. 20549  
   

FORM 8-K  
   

CURRENT REPORT  
   

Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934  
   

Date of Report (Date of earliest event reported): March 7, 2013  
   

DIVERSIFIED RESTAURANT HOLDINGS, INC.  
   

(Name of registrant in its charter)  
   

   

   
Registrant's telephone number:   (248) 223-9160  

Check the appropriate box below if the Form 8-K is intended to simultaneously satisfy the filing obligation of the registrant under any of the 
following provisions:  

   
[   ] Written communications pursuant to Rule 425 under the Securities Act  
   
[   ] Soliciting material pursuant to Rule 14a-12 under the Exchange Act  
   
[   ] Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act  
   
[   ] Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act  

   

Nevada      000-53577      03-0606420  
(State or other jurisdiction of  

 incorporation)  
    (Commission File Number)      (IRS Employer Identification No.)  

        27680 Franklin Road  
Southfield, MI 48034  

        

(Address of principal executive offices)  

  
  



   
Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory 
Arrangements of Certain Officers.  
   
On March 7, 2013, the Board of Directors (the “Board”) of Diversified Restaurant Holdings, Inc. (the “Company”) approved a Performance 
Bonus Plan (the “Bonus Plan”) which will be administered by the Compensation Committee (the “Committee”). The Bonus Plan is designed to 
provide an incentive in the form of a cash bonus award to certain key executives of the Company. Under the terms of the Bonus Plan, each 
calendar year the Committee (or its designees) will determine, within 90 days of January 1, the employees who will participate in the Bonus 
Plan and the performance goals that those employees must satisfy to earn the target award established by the Committee.  
   
Performance goals are to be selected by the Committee based upon one or more of the following performance criteria: (i) financial results for 
the Company as a whole or as a business unit, such as net earnings or net income (before or after taxes), earnings per share, net revenues, gross 
revenues, net operating profit (before or after taxes), and earnings before or after taxes, interest, depreciation and/or amortization (EBITDA); 
and (ii) criteria related to restaurant growth (either in the aggregate or by type of restaurant). The Committee may also establish individual 
goals for an employee relating to his or her individual performance.  
   
Target awards payable under the Bonus Plan are expressed as either a percentage of base salary or a fixed dollar amount. The Committee must 
establish, in writing, a formula for determining the percentage of the target award that may be payable based upon the level of attainment of the 
performance goals for the year. In establishing the formula, the Committee may assign different weights to the various performance criteria, 
and such weights may also differ from employee to employee.  
   
In connection with the Bonus Plan, on March 7, 2013, the Board also adopted a Short-Term Incentive Program (the “Short-Term Plan”) for its 
2013 fiscal year. The Short-Term Plan is designed to pay an annual cash bonus to members of the Company’s executive team, with such bonus 
to be based upon a combination of corporate financial goals (EBITDA and same store sales) and strategic/individual goals. Four named 
executive officers will participate in the Short-Term Plan: Michael Ansley, Chairman, President, and Chief Executive Officer; David Burke, 
Chief Financial Officer and Treasurer; Jason Curtis, Chief Operating Officer; and Ioana Ben-Ezra, Chief Compliance Officer and Corporate 
Controller. The 2013 target bonus for each of these named executive officers is $129,000, $80,000, $74,000, and $36,000, respectively.  
   
Item 9.01 Financial Statement and Exhibits.  
   
(d) Exhibits.  
   

   

   
   

SIGNATURES  
   
In accordance with Section 13 or 15(d) of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its 
behalf by the undersigned, thereunto duly authorized.  
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Exhibit 
No. Description 

10.1  Diversified Restaurant Holdings, Inc. Performance Bonus Plan  

10.2  2013 Diversified Restaurant Holdings, Inc. Short-Term Incentive Program  

   DIVERSIFIED RESTAURANT  
HOLDINGS, INC.  

   

            
Dated:  March 11, 2013  By:   /s/ David G. Burke     
   Name:  David G. Burke     
   Title:   Chief Financial Officer (Principal     

Financial and Accounting Officer)  
   

            



Exhibit 10.1  
   

DIVERSIFIED RESTAURANT HOLDINGS, INC.  
PERFORMANCE BONUS PLAN  

   
   

1.      Purpose of the Plan  
   

The purpose of the Plan is to advance the interests of the Company by providing an incentive in the form of a cash bonus award to 
certain key executives of the Company, thereby motivating such employees to attain performance goals articulated under the Plan.  
   

2.      Definitions  
   

The following capitalized terms used in the Plan have the respective meanings set forth in this Section:  
   

(a)      Award : A cash bonus award granted pursuant to the Plan, the payment of which shall be contingent on the attainment of 
Performance Goals with respect to a Performance Period, as determined by the Committee pursuant to Section 6(a).  
   

(b)      Code : The Internal Revenue Code of 1986, as amended, or any successor thereto.  
   

(c)      Committee : The Compensation Committee of the Board of Directors of the Company.  
   

(d)      Company : Diversified Restaurant Holdings, Inc., a Nevada corporation.  
   

(e)      Participant : An employee of the Company who is selected by the Committee to participate in the Plan pursuant to Section 4 of 
the Plan.  
   

(f)       Performance Criteria . The performance criteria upon which the Performance Goals for a particular Performance Period are 
based, which may include (i) financial results for the Company as a whole or a business unit, such as net earnings or net income (before or after 
taxes); earnings per share; net revenues; gross revenues; net operating profit (before or after taxes) and earnings before or after taxes, interest, 
depreciation and/or amortization (EBITDA) and (ii) criteria related to the growth in restaurants (either in the aggregate or by type of 
restaurant). The Committee may also establish individual goals for a Participant relating to his or her individual performance.  
   

(g)      Performance Goals . The goals selected by the Committee, in its discretion, to be applicable to a Participant for a Performance 
Period. Performance Goals shall be based upon one or more Performance Criteria. Performance Goals may include a threshold level of 
performance below which no Award will be paid and levels of performance to which specified percentages of the Target Award will be paid 
and may also include a maximum level of performance above which no additional Award amount will be paid.  
   

(h)      Performance Period : The period for which performance is calculated, which unless otherwise indicated by the Committee shall 
be the Company's fiscal year, which commences on January 1 and ends on December 31.  
   

(i)       Plan : The Diversified Restaurant Holdings, Inc. Performance Bonus Plan, as set forth herein and as it may be amended from 
time to time.  
   

  
  



   
(j)      Target Award . The target award payable under the Plan to a Participant for a particular Performance Period, expressed as a 

percentage of the Participant's base salary. In its discretion, the Committee may specify a target award as a fixed dollar amount.  
   

3.       Administration  
   

The Plan shall be administered by the Committee or such other persons designated by the Committee. The Committee shall have the 
authority to select the employees to be granted Awards under the Plan, to determine the size and terms of an Award, to modify the terms of any 
Award that has been granted, to determine the time when Awards will be made, to establish Performance Goals in respect of such Performance 
Periods and to determine whether such Performance Goals were attained. The Committee is authorized to interpret the Plan, to establish, amend 
and rescind any rules and regulations relating to the Plan, and to make any other determinations that it deems necessary or desirable for the 
administration of the Plan. The Committee may correct any defect or omission or reconcile any inconsistency in the Plan in the manner and to 
the extent the Committee deems necessary or desirable. Any decision of the Committee in the interpretation and administration of the Plan, as 
described herein, shall lie within its sole and absolute discretion and shall be final, conclusive and binding on all parties concerned. 
Determinations made by the Committee under the Plan need not be uniform and may be made selectively among Participants, whether or not 
such Participants are similarly situated. The Committee shall have the right to deduct from any payment made under the Plan any federal, state 
or local income or other taxes required by law to be withheld with respect to such payment. The Committee may delegate to one or more 
employees of the Company the authority to take actions on its behalf pursuant to the Plan.  
   

4.       Eligibility and Participation  
   

The Committee shall designate those persons who shall be Participants for the Performance Period. Participants shall be selected from 
among the employees of the Company who are in a position to have a material impact on the results of the operations of the Company.  
   

5.       Terms of Awards  
   

(a)     Determination of Target Awards . Prior to or reasonably promptly after the commencement of each Performance Period, but no 
later than the 90th day of the Performance Period, the Committee, in its sole discretion, shall establish the Target Award for each Participant, 
the payment of which shall be conditioned on the achievement of the Performance Goals for the Performance Period.  
   

(b)     Determination of Performance Goals and Performance Formula . Prior to, or reasonably promptly following the commencement 
of each Performance Period, but no later than the 90th day of the Performance Period, the Committee, in its sole discretion, shall establish in 
writing the Performance Goals for the Performance Period and shall prescribe a formula for determining the percentage of the Target Award 
that may be payable based upon the level of attainment of the Performance Goals for the Performance Period. The Performance Goals shall be 
based on one or more Performance Criteria, each of which may carry a different weight, and which may differ from Participant to Participant.  
   

6.       Payment of Awards  
   

(a)     Determination of Awards; Certification . Following the completion of each Performance Period, the Committee shall determine 
the extent to which the Performance Goals have been achieved or exceeded. If the minimum Performance Goals established by the Committee 
are not achieved, then no payment will be made. To the extent that the Performance Goals are achieved, the Committee shall determine the 
extent to which the Performance Goals applicable to each Participant have been achieved and shall then determine, in accordance with the 
prescribed formula, the amount of each Participant's Award.  
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(b)      Form and Timing of Payment . Except as otherwise provided herein, as soon as practicable following the Committee's 

determination pursuant to Section 6(a) for the applicable Performance Period, each Participant shall receive a cash lump sum payment of his or 
her Award less required withholding. In no event shall such payment be made later than 2 1/2 months after the end of the Performance Period. 
Except as otherwise provided in Section 6(c), no Award shall be paid to any Participant who is not actively employed by the Company on the 
date the Awards are paid.  
   

(c)      Termination of Employment . If a Participant dies, retires on or after age 60, is assigned to a different position or is granted a 
disability leave of absence, or if the Participant's employment is otherwise terminated (except with cause by the Company, as determined by the 
Committee in its sole discretion) during the Performance Period, a pro rata share of the Participant's award based on the period of actual 
participation may, at the Committee's sole discretion, be paid to the Participant after payment of an Award has been approved by the 
Committee if it would have become earned and payable had the Participant's employment status not changed.  
   

7.        Amendments or Termination  
   

The Committee may amend, alter or discontinue the Plan, but no amendment, alteration or discontinuation shall be made that would 
impair any of the rights or obligations under any Award theretofore approved for payment under Section 6(a) to a Participant under the Plan 
without such Participant's consent.  
   

8.        No Right to Employment  
   

Neither the Plan nor any action taken hereunder shall be construed as giving any Participant or other person any right to continue to be 
employed by or perform services for the Company, and the right to terminate the employment of or performance of services by any Participant 
at any time and for any reason is specifically reserved to the Company.  
   

9.        Nontransferability of Awards  
   

An Award shall not be transferable or assignable by the Participant otherwise than by will or by the laws of descent and distribution.  
   

10.      Reduction of Awards  
   

(a)      General . Notwithstanding anything to the contrary herein, the Committee or the Chief Executive Officer, in its, his or her sole 
discretion (but subject to applicable law), may reduce any amounts payable to any Participant hereunder in order to satisfy any liabilities owed 
to the Company by the Participant.  
   

(b)      Sarbanes-Oxley Act . In the event the Board determines that a significant restatement of the Company's financial results or 
other Company metrics for any of the three prior fiscal years for which audited financial statements have been prepared is required and (i) such 
restatement is the result of fraud or willful misconduct and (ii) the Participant's Award amount would have been lower had the results or 
metrics been properly calculated, the Committee has the authority to obtain reimbursement from any Participant responsible for the fraud or 
willful misconduct resulting in the restatement. Such reimbursement shall consist of the portion of any Award previously paid that is greater 
than it would have been if calculated based upon the restated financial results or metrics.  
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(c)      Other Clawback . An Award shall also be subject to any "clawback" policy that is adopted or implemented by the Company to 

comply with applicable law, including but not limited to the Dodd-Frank Act.  
   

11.      Miscellaneous Provisions  
   

The Company is the sponsor and legal obligor under the Plan and shall make all payments hereunder. The Company shall not be 
required to establish any special or separate fund or to make any other segregation of assets to ensure the payment of any amounts under the 
Plan, and the Participants' rights to the payment hereunder shall be no greater than the rights of the Company's unsecured creditors. All 
expenses involved in administering the Plan shall be borne by the Company.  
   

12.      Choice of Law  
   

The Plan shall be governed by and construed in accordance with the laws of the State of Nevada applicable to contracts made and to 
be performed in the State of Nevada.  

   
13.      Intent and Interpretation  

   
The Plan is intended, and shall be interpreted, to provide compensation that is exempt from Code Section 409A under the short-term 

deferral rule. The Company does not warrant that the Plan will comply with Code Section 409A with respect to any Participant or with respect 
to any payment, however. In no event shall the Company nor any director, officer, or employee of the Company be liable for any additional tax, 
interest, or penalty incurred by a Participant as a result of the Plan’s failure to satisfy the requirements of Code Section 409A, or as a result of 
the Plan’s failure to satisfy any other requirement of applicable tax laws.  
   

14.      Effectiveness of the Plan  
   

The Plan shall be effective as of March 7, 2013, the date it was approved by the Board of Directors.  
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Exhibit 10.2  
 

2013 Diversified Restaurant Holdings, Inc. Short-Term Incentive Program  
 
Short-term Incentive Program – Designed to support the business’ objectives of profitable growth through a combination of new store 
openings, same store sales growth, cost savings, and key strategic initiatives.  
     

   
2013 Financial Metrics:  
   

   
Straight-line interpolation will be used to calculate actual bonus earned for 2013, such that any performance below Threshold will result in a 
payout of 0% for the metric and all amounts will be capped at 150% of target.  
 
Strategic/Individual Goals will consist of 3-5 specific and measureable objectives where possible. Committee and management evaluation of 
achievement of goals will be used to develop final award for this component of the incentive program.  
 
   

          Corporate Financial              

Name  Title  
2013 Target 

Bonus  
  

(80% CEO and CFO and 
70% all Others)  

    $ of Bonus at Target Associated with:  

    
% of 

Salary 
$    

Corporate 
EBITDA  

Same 
Store  
Sales 

Growth 
(Bagger 
Daves)  

Same 
Store 
Sales 

Growth 
(Buffalo 

Wild 
Wings)  

Strategic / 
Individual 

  
Corporate 
EBITDA  

Same 
Store  
Sales 

Growth  
(Bagger 
Daves)  

Same 
Store  
Sales 

Growth  
(Buffalo 

Wild  
Wings)  

Strategic / 
Individual 

Michael Ansley  
Chairman, President, 
& CEO  

60%  $129,000   70%  5%  5%  20%    $90,300  $6,450  $6,450  $25,800  

David Burke  CFO & Treasurer  40%  $80,000   70%  5%  5%  20%    $56,000  $4,000  $4,000  $16,000  
Jason Curtis  COO  40%  $74,000   60%  5%  5%  30%    $44,400  $3,700  $3,700  $22,200  

Ioana Ben-Ezra  
Chief Compliance 
Officer and Controller  

30%  $36,000   60%  5%  5%  30%    $21,600  $1,800  $1,800  $10,800  

Lupita Distaso  VP of Purchasing  20%  $23,000   60%  5%  5%  30%    $13,800  $1,150  $1,150  $6,900  
Rebecca Raver  VP of Marketing  20%  $23,000   60%  5%  5%  30%    $13,800  $1,150  $1,150  $6,900  
Amy Kuschel  Director of HR  10%  $6,500    60%  5%  5%  30%    $3,900  $325  $325  $1,950  

Total      $371,500             $243,800  $18,575  $18,575  $90,550  

  Threshold  Target  Maximum  
Payout (as a %of Target)  50%  100%  150%  
Corporate EBITDA  $12,000,000  $15,000,000  $18,000,000  
Same Store Sales Growth (Bagger Daves)  3%  4%  6%  
Same Store Sales Growth (Buffalo Wild Wings)  1.5%  2%  3%  


