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     On March 31, 2011, RXi Pharmaceuticals Corporation (the “Company”), Diamondback Acquisition Corp., a Delaware corporation and a 
wholly-owned subsidiary of the Company (“Merger Sub”), Apthera, Inc., a Delaware corporation (“Apthera”), and Robert E. Kennedy, in his 
capacity as representative of Apthera’s stockholders (the “Stockholder Representative”), entered into an Agreement and Plan of Merger (the 
“Merger Agreement”).  

     Subject to the terms and conditions of the Merger Agreement, Merger Sub will merge with and into Apthera, with Apthera surviving as a 
wholly-owned subsidiary of the Company (the “Merger”). Pursuant to the Merger Agreement, the aggregate merger consideration that the 
Company will pay to Apthera’s stockholders consists of (i) 19.9% of the number of shares of the Company’s common stock issued and 
outstanding as of the date of the Merger Agreement, or approximately 4.8 million shares of common stock (the “Aggregate Stock 
Consideration”); and (ii) contingent payments of up to $32 million (the “Contingent Consideration”) based on the achievement of certain 
development and commercial milestones relating to Apthera’s NeuVax product candidate. The payment of the Contingent Consideration will 
be subject to and in accordance with the terms of a Contingent Value Rights Agreement to be entered into between the Company and the 
Stockholder Representative in connection with the Merger (the “CVR Agreement”). Under the CVR Agreement, a form of which is attached to 
the Merger Agreement as Exhibit A, the Contingent Consideration is payable, at the election of the Company, in either cash or additional 
shares of common stock; provided, however, that the Company may not issue any shares in satisfaction of any Contingent Consideration unless 
it has first obtained approval of its stockholders in accordance with Rule 5635(a) of the NASDAQ Listing Rules.  

     The Merger Agreement provides that the Company and the Stockholder Representative will also enter into an escrow agreement (the 
“Escrow Agreement”), pursuant to which the Company shall deposit with a third-party escrow agent certificates representing 10% of the 
Aggregate Stock Consideration (the “Escrow Shares”). Pursuant to the terms of the Escrow Agreement, a form of which is attached to the 
Merger Agreement as Exhibit B, the Escrow Shares will be available to compensate the Company and related parties for certain indemnifiable 
losses as described in the Merger Agreement.  

     The transaction is subject to customary closing conditions, including the approval of Apthera’s stockholders. Certain of Apthera’s 
stockholders, holding an aggregate of approximately 62.6% of Apthera’s common stock as of March 31, 2011, have entered into voting 
agreements with Merger Sub, pursuant to which such stockholders have agreed, subject to the terms thereof, to vote their shares in favor of 
adoption of the Merger Agreement and the Merger and against any acquisition proposal by a third party.  

     Under the Merger Agreement, the Company has agreed to file, within 10 days of the closing date of the Merger, a Registration Statement on 
Form S-3 with the Securities and Exchange Commission, registering the resale of the shares representing the Aggregate Stock Consideration.  

     The foregoing summary of the material terms of the Merger Agreement is qualified in its entirety by reference to the complete agreement 
(including Exhibits A and B thereto), a copy of which is attached hereto as Exhibit 10.1 and incorporated herein by reference. The 
representations, warranties and covenants contained in the Merger Agreement were made only for the purposes of that agreement and as of 
specified dates, were solely for the benefit of the parties to such agreement, and may be subject to limitations and standards of materiality 
defined by the contracting parties that differ from those applicable to investors. In addition, the statements in the representations and warranties 
contained in the Merger Agreement are qualified by information in a confidential disclosure schedule that the parties have  
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exchanged, which has been omitted from Exhibit 10.1 pursuant to Item 601(b)(2) of Regulation S-K. Accordingly, investors should not rely on 
the representations and warranties set forth in the Merger Agreement as characterizations of the actual state of facts.  

     On March 31, 2011, the Company issued a press release announcing, among other things, its entry into the Merger Agreement, a copy of 
which is attached hereto as Exhibit 99.1 and incorporated herein by reference.  

     The information set forth above under Item 1.01 regarding the Merger Agreement and the Merger is incorporated by reference into this 
Item 2.05. On March 31, 2011, following the announcement of the Company’s entry into the Merger Agreement, the Company committed to 
the implementation of a reduction in force of approximately 20 employees in order to streamline the Company’s operations following the 
Merger. The Company expects to have substantially completed the reduction in force within the next 30 days. However, as of the date of this 
report, the Company is unable to determine the charges it expects to incur in accordance with generally accepted accounting principles as a 
result of such action. The Company will amend this report following such determination in order to disclose the information requested by 
paragraphs (b), (c) and (d) Item 2.05 of Form 8-K.  

     The information set forth above under Item 1.01 regarding the Merger Agreement and the Merger is incorporated by reference into this 
Item 3.02. Upon consummation of the Merger, the Aggregate Stock Consideration will be issued in a private placement transaction exempt 
from registration under the Securities Act of 1933, as amended (the “Act”) by reason of Section 4(2) thereof and/or Regulation D promulgated 
under the Act.  

Resignation of President and Chief Executive Officer  

     On March 30, 2011, the Company and Noah D. Beerman, the Company’s President and Chief Executive Officer, entered into an agreement 
and release (the “Separation Agreement”). Pursuant to the Separation Agreement, the parties agreed that Mr. Beerman’s employment with the 
Company would terminate on March 31, 2011 (the “Separation Date”). Mr. Beerman also resigned as a director of the Company as of the 
Separation Date.  

     Under the Separation Agreement, and in lieu of any compensation that was otherwise payable to Mr. Beerman pursuant to the employment 
agreement between the Company and Mr. Beerman dated November 5, 2009, the Company agreed to make a lump sum payment to 
Mr. Beerman in the amount of $122,500 and to grant Mr. Beerman a stock award under the Plan consisting of 201,342 shares of common stock 
(the “Severance Shares”), which was determined by dividing $300,000 by $1.49,  

the closing price of the Company’s common stock on April 1, 2011 (the “Issue Price”). The Severance Shares shall be subject to certain lock-
up restrictions for a period of 90 days following the Separation Date with respect to one-third of the Severance Shares, and for a period of 
180 days following the Separation Date with respect to two-thirds of the Severance Shares (each such date on which the lock-up restrictions 
expire, a “Release Date”). In the event the average closing price of the Company’s common  
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stock for the five trading days preceding the applicable Release Date is lower than the Issue Price, Mr. Beerman will be issued an additional 
number of Severance Shares or, at the Company’s election, a cash payment, or a combination of Severance Shares and a cash payment, such 
that Mr. Beerman will receive the total value of $100,000 or $200,000, as applicable, with respect to the tranche of Severance Shares being 
released from the lock-up restrictions as of the corresponding Release Date.  

     Pursuant to the Separation Agreement, the Company also accelerated the vesting of the stock option award granted to Mr. Beerman on 
November 5, 2009, relating to 350,000 shares of the Company’s common stock (the “2009 Award”), such that the number of shares scheduled 
to vest during the twelve-month period following the Separation Date vested in full and became immediately exercisable as of the Separation 
Date. Accordingly, as of the Separation Date, the 2009 Award represented the right to purchase 196,875 shares of the Company’s common 
stock at an exercise price of $2.19 per share, with the remaining 153,125 shares subject to the 2009 Award being forfeited. The Separation 
Agreement provides that all vested stock options held by Mr. Beerman as of the Separation Date will remain exercisable for a period of 90 days 
following the Separation Date.  

     The Separation Agreement also provides for a mutual release of claims that either party may have against the other. The foregoing summary 
of the material terms of the Separation Agreement is qualified in its entirety by reference to the complete agreement, a copy of which is 
attached hereto as Exhibit 10.2 and incorporated herein by reference.  

Appointment of President and Chief Executive Officer  

     On March 31, 2011 (the “Effective Date”), the Company’s Board of Directors (the “Board”) appointed Mark J. Ahn, Ph.D., currently a 
director of the Company, to serve as its President and Chief Executive Officer. Dr. Ahn, 48, has over 20 years of experience in the 
biopharmaceutical industry and has served as a director since 2007. Dr. Ahn has most recently served as a Principal of Pukana Partners, Ltd., 
which provides strategic consulting to life science companies, and in academic positions at the Atkinson Graduate School of Management, 
Willamette University, and Chair, Science & Technology Management, at Victoria University at Wellington, New Zealand. Prior to that he was 
founder, President and Chief Executive Officer and a member of the board of directors for Hana Biosciences from 2003 to 2007. Prior to 
joining Hana, he served as Vice President, Hematology and corporate officer at Genentech, Inc. where he was responsible for commercial and 
clinical development of the Hematology franchise from 2001 through 2003. Dr. Ahn was also employed by Amgen (1990 to 1997) and Bristol-
Myers Squibb Company (1997 to 2001), holding a series of positions of increasing responsibility in strategy, general management, sales and 
marketing, business development, and finance. He also serves on the board of directors of Access Pharmaceuticals and Mesynthes. Dr. Ahn 
received a BA and MBA from Chaminade University, where he currently serves on the Board of Governors. He was a graduate fellow in 
Economics at Essex University, and has a Ph.D. from the University of South Australia. Dr. Ahn is a Henry Crown Fellow at the Aspen 
Institute. Dr. Ahn does not have a family relationship with any member of the Company’s board of directors or any executive officer of the 
Company.  

     The terms of Dr. Ahn’s employment with the Company are set forth in an Employment Agreement dated as of the Effective Date (the 
“Employment Agreement”). The Employment Agreement provides for a three-year term expiring on March 30, 2014 (the “Term”) and that 
Dr. Ahn will receive an initial annual base salary of $400,000. However, Dr. Ahn’s base salary will be reduced to $350,000 if the Company 
fails to complete a financing transaction with net proceeds of at least $5 million by September 1, 2011 (the “Minimum 2011 Financing”), and 
will be increased to $425,000 if the Company completes a financing transaction with net proceeds of at least $7.5 million by September 1, 
2011. Dr. Ahn will also be eligible to receive an annual performance bonus, the amount of which shall be determined by the  
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Board in its sole discretion upon the recommendation of the compensation committee thereof, provided that the amount of such bonus shall in 
any event be not less than $100,000 for each year of the Term.  

     Pursuant to the Employment Agreement, on the Effective Date, Dr. Ahn also received a signing bonus of $100,000 and was granted a 10-
year stock option (the “Signing Option”) to purchase 100,000 shares of the Company’s common stock at an exercise price of $1.38 per share. 
The Signing Option was awarded pursuant to the Company’s Amended and Restated 2007 Stock Incentive Plan (the “Plan”) and was fully-
vested and immediately-exercisable upon the date of grant. Further, Dr. Ahn was granted a 10-year stock option (the “Regular Option,” and 
together with the Signing Option, the “Stock Options”) to purchase 525,000 shares of the Company’s common stock at an exercise price of 
$1.38 per share. The right to purchase the shares subject to the Regular Option vest and become exercisable (i) as to 300,000 shares in eight 
equal quarterly installments beginning on June 30, 2011, (ii) as to 50,000 shares upon the Company’s common stock trading at a minimum 
closing price of $3.00 per share for 30 consecutive trading days, (iii) as to 75,000 shares upon the Company’s common stock trading at a 
minimum closing price of $4.00 per share for 30 consecutive trading days, and (iv) as to 100,000 shares upon the Company’s common stock 
trading at a minimum closing price of $5.00 per share for 30 consecutive trading days; provided, in each case, that Dr. Ahn remains in the 
continuous employ of the Company through such vesting date. The Regular Options shall vest in full and become exercisable as to all 525,000 
shares upon the occurrence of a “Covered Transaction,” as such term is defined in the Plan.  

     The Employment Agreement provides that if the Company terminates Dr. Ahn’s employment without “cause” (as defined in the 
Employment Agreement) during the Term or if he terminates his employment for “good reason” (as defined in the Employment Agreement) 
then he is entitled to: (i) continue receiving his then current annualized base salary and medical benefits for a period of six months following 
such termination, which period increases to twelve months upon the completion of the Minimum 2011 Financing (the “Severance Period”), and 
(ii) continued vesting under the Regular Option for the duration of the Severance Period.  

     The foregoing summary of the material terms of the Employment Agreement is qualified in its entirety by reference to the complete 
agreement, a copy of which is attached hereto as Exhibit 10.3 and incorporated herein by reference. On March 31, 2011, the Company issued a 
press release announcing, among other things, the appointment of Dr. Ahn, a copy of which is attached hereto as Exhibit 99.1 and incorporated 
herein by reference.  
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(d) Exhibits.  

*The disclosure schedule to the Agreement and Plan of Merger has not been filed herewith pursuant to Item 601(b)(2) of Regulation S-K. The 
registrant agrees to furnish a copy of any omitted schedule to the Securities and Exchange Commission upon request.  
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Exhibit No.   Description 

  10.1     Agreement and Plan of Merger by and among RXi Pharmaceuticals Corporation, Diamondback Acquisition Corp., Apthera, Inc. 
and Robert E. Kennedy, in his capacity as the Stockholder Representative, dated March 31, 2011.*  

  10.2     Separation Agreement between RXi Pharmaceuticals Corporation and Noah D. Beerman, dated March 30, 2011.  

  10.3     Employment Agreement between RXi Pharmaceuticals Corporation and Mark J. Ahn, Ph.D., dated March 31, 2011.  

  99.1     Press Release issued by RXi Pharmaceuticals Corporation on March 31, 2011.  

  



   

SIGNATURE  

     Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by 
the undersigned hereunto duly authorized.  
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Date: April 5, 2011   RXi Pharmaceuticals Corporation  

    

  By:   /s/ Mark J. Ahn     
    Mark J. Ahn    
    President & Chief Executive Officer    
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AGREEMENT AND PLAN OF MERGER  

     THIS AGREEMENT is dated as of March 31, 2011, by and among RXi Pharmaceuticals Corporation, a Delaware corporation (“ Parent ”), 
Diamondback Acquisition Corp., a Delaware corporation and wholly-owned subsidiary of Parent (“ Merger Subsidiary ”), Apthera, Inc., a 
Delaware corporation (the “ Company ”), and, with respect to Section 10.11 and other sections explicitly identified herein, Robert E. Kennedy, 
an individual acting as the Company Stockholders’ representative (the “ Stockholder Representative ”).  

     WHEREAS, the respective Boards of Directors of Merger Subsidiary and the Company have (a) approved and declared advisable the 
strategic business combination transaction contemplated by this Agreement in which, Merger Subsidiary will merge with and into the Company 
upon the terms and subject to the conditions set forth herein (the “ Merger ”), (b) approved this Agreement and the transactions to be 
consummated in connection herewith and (c) in the case of the Company, resolved to recommend that the Company Stockholders adopt this 
Agreement and approve the Merger upon the terms and subject to the conditions contained herein; and  

     WHEREAS, the Parent, Merger Subsidiary and the Company desire to make certain representations and warranties, covenants and 
agreements in connection with the Merger and also to set forth the terms and conditions of the Merger, all as set forth in this Agreement.  

     WHEREAS, as an inducement to the willingness of Parent and Merger Subsidiary to enter into this Agreement, certain Company 
Stockholders are entering into voting agreements (the “ Voting Agreement ”) with Merger Subsidiary of even date herewith pursuant to which 
such Company Stockholders have agreed, subject to the terms thereof, to vote their shares of Company Common Stock in favor of adoption of 
this Agreement;  

     WHEREAS, as an inducement to the willingness of Parent and Merger Subsidiary to enter into this Agreement, prior to date hereof, the 
Company entered into agreements with certain third parties to whom the Company owed certain debts and liabilities pursuant to which such 
third parties agreed to forgive and release the Company of all such debts and liabilities in full in exchange for Company Common Stock, which 
was issued to such third parties prior to the date hereof;  

     WHEREAS, as of, and as a condition to the Closing (i) Parent and certain Company Stockholders will execute and deliver Consulting 
Agreements in form and substance mutually acceptable to such parties (each, a “ Consulting Agreement ”), which will become effective at the 
Effective Time (as hereinafter defined), (ii) Parent and certain Company Stockholders will execute and deliver Employment Agreements in 
form and substance mutually acceptable to such parties (each, an “ Employment Agreement ”), which will become effective at the Effective 
Time (as hereinafter defined), and (ii) Parent, the Stockholder Representative and the Exchange Agent will enter into a Contingent Value 
Rights Agreement in substantially the form attached hereto as Exhibit A (the “ CVR Agreement ”).  

   



   

     NOW, THEREFORE, in consideration of the foregoing premises and the mutual representations, warranties, covenants, and agreements 
contained herein, the parties hereto agree as follows:  

ARTICLE 1  
DEFINITIONS  

     1.1 Specific Definitions . As used in this Agreement, the following terms shall have the meanings set forth or as referenced below or as 
indicated elsewhere in this Agreement:  

          “ Affiliate ” of a specified person means any other person that directly, or indirectly through one or more intermediaries, controls, or is 
controlled by, or is under common control with, the person specified. “Control” shall mean ownership of more than 50% of the shares of stock 
entitled to vote for the election of directors in the case of a corporation, and more than 50% of the voting power in the case of a business entity 
other than a corporation.  

          “ Agreed Amount ” means part, but not all, of the Claimed Amount.  

          “ Agreement ” means this Agreement and all Exhibits and Schedules hereto.  

          “ Aggregate Stock Consideration ” means as defined in Section 2.5(a).  

          “ Anti-Bribery Laws ” means as defined in Section 4.8(k).  

          “ Audited Balance Sheet ” means as defined in Section 4.5.  

          “ Audited Financial Statements ” means as defined in Section 4.5.  

          “ Authorized Charter Amendment ” means the amendment of the Company’s Certificate of Incorporation to increase the number of 
authorized shares of Company Common Stock in connection with the Permitted Issuances.  

          “ Break-up Fee ” means as defined in Section 8.1(f).  

          “ Business ” means the development and commercialization of the Product Candidate.  

          “ Business Day ” means any day other than a Saturday, Sunday or a day on which banking institutions in Delaware, Massachusetts, or 
Arizona are authorized or obligated by law or executive order to remain closed.  

          “ Certificate of Merger ” means as defined in Section 2.2.  

          “ Certificates ” means as defined in Section 2.5(c).  

          “ Claim Notice ” means written notification which contains (i) a description of the Indemnifiable Losses incurred or reasonably expected 
to be incurred by the Indemnified Party  
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and the Claimed Amount of such Indemnifiable Losses, to the extent then known, (ii) a statement that the Indemnified Party is entitled to 
indemnification under Article 9 for such Indemnifiable Losses and a reasonable explanation of the basis therefor, and (iii) a demand for 
payment in the amount of such Indemnifiable Losses.  

          “ Claimed Amount ” means the amount of any Indemnifiable Losses incurred or reasonably expected to be incurred by the Indemnified 
Party.  

          “ Closing Adjustment Shares ” means (a) if the Non-Permitted Liabilities do not exceed $250,000, then the number of shares of Parent 
Common Stock that is equal to the quotient resulting from dividing (i) 100% of the amount of Non-Permitted Liabilities up to $250,000 by 
(ii) the closing price of Parent Common Stock as of the last Business Day immediately preceding the Closing Date; plus (b) to the extent the 
Non-Permitted Liabilities exceed $250,000, then an additional number of shares of Parent Common Stock that is equal to the quotient resulting 
from dividing (i) 150% of such excess amount of Non-Permitted Liabilities, by (ii) the closing price of Parent Common Stock as of the last 
Business Day immediately preceding the Closing Date.  

          “ Closing ” and “ Closing Date ” mean as defined in Section 3.1.  

          “ Closing Consideration ” means as defined in Section 2.5(a).  

          “ Code ” means the Internal Revenue Code of 1986, as amended.  

          “ Company Common Stock ” means common stock of the Company.  

          “ Company Disclosure Schedule ” has the meaning set forth in the first sentence of Article 4.  

          “ Company Employees ” means as defined in Section 6.15(a).  

          “ Company Financial Statements ” means as defined in Section 4.5.  

          “ Company Group ” means as defined in Section 4.11.  

          “ Company Intellectual Property ” means as defined in Section 4.13(a).  

          “ Company Indemnified Liabilities ” means as defined in Section 6.13(a).  

          “ Company Indemnified Parties ” means as defined in Section 6.13(a).  

          “ Company Indemnified Proceedings ” means as defined in Section 6.13(a).  

          “ Company Material Adverse Effect ” means any change, development or effect that, individually or in the aggregate, is or would 
reasonably be expected to be materially adverse: (i) to the business, results of operation, financial condition or prospects of the Company 
considered as a whole, including without limitation, (A) any quality, safety or regulatory issue  
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with respect to the Product Candidate that requires a material redesign or recall, or causes a material change in regulatory path or status for 
such Product Candidates, or (B) the occurrence of any Product Candidate related serious adverse event (SAE); or (ii) to the Company’s ability 
to perform any of its material obligations under this Agreement or to consummate the Merger; or (iii) to the ability of the Surviving 
Corporation or Parent to conduct the Business the same as presently conducted, following the Effective Time or the ability of Parent to exercise 
the same rights of ownership of the Company or its assets or business as presently exercised; provided, however, that the term “Company 
Material Adverse Effect” shall not include any change, development or effect that is caused by (p) changes in general economic and market 
conditions, (q) conditions (or changes therein) in any industry or industries in which the Company operates, (r) any change in Law or GAAP or 
interpretation of any of the foregoing, (s) acts of war, sabotage or terrorism, or any escalation or worsening of any such acts of war, sabotage or 
terrorism threatened or underway as of the date of this Agreement or any governmental or other response or reaction to any of the foregoing, 
(t) storms, earthquakes or other natural disasters, (u) any action taken by the Company as contemplated or permitted by this Agreement or with 
Parent’s consent, (v) the results of any clinical trial of one or more products or product candidates of any Person other than the Company, 
(w) the entry or threatened entry into the market of a generic version of one or more product candidates of the Company, or (x) the 
determination by, or the delay of a determination by, the FDA, or any panel or advisory board empowered or appointed thereby, with respect to 
the approval, non-approval or disapproval of any products similar to or competitive with the Product Candidate, or (y) by the negotiation, 
execution, announcement or performance of this Agreement or the consummation of the Merger, including the impact thereof on relationships, 
contractual or otherwise, with customers, suppliers, contractors, partners, collaborators or employees; except, in the case of the foregoing 
clauses (p), (q), (r), (s) and (t), to the extent that any such condition has a materially disproportionate adverse effect on the Company, relative to 
other companies of comparable size to the Company operating in the industry in which the Company operates.  

          “ Company Partner ” shall mean any third party that tests, develops or manufactures products or product candidates of the Company 
pursuant to a development, contract research, clinical study, license, manufacturing, supply or other collaboration arrangement with the 
Company.  

          “ Company Permits ” means as defined in Section 4.8(a).  

          “ Company Registered Intellectual Property ” means as defined in Section 4.1(c).  

          “ Company Securities ” means Company Common Stock and Company Stock Purchase Rights.  

          “ Company Stockholder Materials ” means as defined in Section 6.12.  

          “ Company Stockholders ” means the holders of shares of Company Common Stock outstanding as of immediately prior to the Effective 
Time.  

          “ Company Stock Purchase Rights ” means all outstanding stock options, warrants, convertible debt, or other rights to purchase shares of 
Company Common Stock, whether or not exercisable and whether or not vested.  
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          “ Compensation Plans ” means as defined in Section 4.20(d).  

          “ Confidentiality Agreement ” means as defined in Section 6.3(b).  

          “ Contamination ” means Hazardous Materials (as defined herein) in the soil, groundwater or air in excess of legal limits or requiring 
remedial activity under applicable Environmental Laws or Regulations.  

          “ Contract ” means any written, oral or other legally binding agreement, contract, subcontract, settlement agreement, lease, instrument, 
note, warranty, purchase order, license, sublicense, or commitment, as in effect as of the date hereof.  

          “ Controlling Party ” means the party controlling the defense of any Third Party Action.  

          “ CTA ” means as defined in Section 4.8(c).  

          “ CVR ” means a right to receive a future cash payment or future issuances of Parent Common Stock, contingent upon the occurrence of 
certain events, in the form of a contingent value right, pursuant to the terms of the CVR Agreement attached hereto as Exhibit A .  

          “ CVR Consideration ” means as defined in Section 2.3(a).  

          “ Debt Conversion Agreements ” means the agreements entered into between the Company and certain third parties to whom the 
Company owed certain debts and liabilities pursuant to which such third parties agreed to forgive and release the Company of all such debts 
and liabilities in full in exchange for cash and/or Company Common Stock, which stock was issued and/or such cash was paid to such third 
parties either before or after the date hereof but, in any event, prior to the Effective Time.  

          “ DGCL ” means the General Corporation Law of the State of Delaware, as amended.  

          “ Dispute ” means as defined in Section 10.12.  

          “ Dispute Notice ” means as defined in Section 10.12(b).  

          “ Dissenting Shares ” means shares of Company Common Stock that are issued and outstanding immediately prior to the Effective Time 
and that are held by any holder of such shares who has not voted in favor of or consented to the adoption of this Agreement and the Merger and 
has properly exercised appraisal rights with respect thereto in accordance with the DGCL.  

          “ Effective Time ” means as defined in Section 2.2.  
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          “ Employee Plans ” means any health care plan or arrangement; life insurance or other death benefit plan; deferred compensation or other 
pension or retirement plan; stock option, bonus or other incentive plan; severance, change of control or early retirement plan; or other fringe or 
employee benefit plan or arrangement; or any employment or consulting contract or executive compensation agreement; whether the same are 
written or otherwise, formal or informal, voluntary or required by law or by the Company’s or any Subsidiary’s policies or practices, including, 
without limitation, any “pension plan” as defined in Section 3(2) of ERISA and any “welfare plan” as defined in Section 3(1) of ERISA 
(whether or not any of the foregoing is funded), (i) to which the Company is a party or by which the Company is bound; (ii) which the 
Company has at any time established or maintained for the benefit of or relating to present or former employees, leased employees, consultants, 
agents, and/or their dependents, or directors of the Company or any Subsidiary; or (iii) with respect to which the Company has made any 
payments or contributions within the last five years.  

          “ Environmental Laws or Regulations ” means as defined in Section 4.25.  

          “ Escrow Agent ” means as defined in Section 2.8(a).  

          “ Escrow Agreement ” means as defined in Section 2.8(a).  

          “ Escrow Fund ” means as defined in Section 2.8(a).  

          “ Escrow Shares ” means as defined in Section 2.5(a).  

          “ ERISA ” means the Employee Retirement Income Security Act of 1974, as amended.  

          “ Exchange Act ” shall mean the Securities Exchange Act of 1934, as amended.  

          “ Exchange Fund ” means as defined in Section 2.5(a).  

          “ Exchange Ratio ” means the quotient resulting from dividing (i) the number of shares of Parent Common Stock that is equal to 19.9% 
of the then outstanding shares of Parent Common Stock as of the date of this Agreement, by (ii) the number of issued and outstanding shares of 
Company Common Stock as of the Closing Date, calculated on a fully-diluted basis including any outstanding Company Stock Purchase 
Rights; provided, however , that in the event that the Company’s liabilities exceed $1,000,000 as of the Closing Date, exclusive of fees owed to 
the Company’s auditors pursuant to Section 6.5 hereof (such excess amount, the “ Non-Permitted Liabilities ”), the number of shares of Parent 
Common Stock included in clause (i) hereof shall be reduced by the number of Closing Adjustment Shares.  

          “ Expected Claim Notice ” means a notice that, as a result of a legal proceeding instituted by or written claim made by a third party, an 
Indemnified Party reasonably expects to incur Indemnifiable Losses for which it is entitled to indemnification under Article 9.  

          “ FDA ” means the United States Food and Drug Administration.  
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          “ FDCA ” means the Federal Food, Drug and Cosmetic Act of 1938, as amended, and all rules, Laws and regulations promulgated 
pursuant thereto or in connection therewith.  

          “ FDA Quality Systems Regulations ” means Quality Systems Regulations as defined in the U.S. Code of Federal Regulations.  

          “ GLP ” means as defined in Section 4.8(c).  

          “ Governmental Body ” means as defined in Section 4.7.  

          “ Hazardous Materials ” means as defined in Section 4.25.  

          “ HSR Act ” means the Hart-Scott-Rodino Act of 1976, as amended, and the regulations promulgated thereunder.  

          “ ICH ” means as defined in Section 4.8(b).  

          “ IND ” means as defined in Section 4.8(b).  

          “ Indemnifiable Losses ” means as defined in Section 9.1.  

          “ Indemnified Party ” means a party entitled, or seeking to assert rights, to indemnification under Article 9.  

          “ Indemnifying Party ” means the party from whom indemnification is sought by the Indemnified Party.  

          “ Information Statement ” means as defined in Section 6.12(b).  

          “ Intellectual Property ” means all rights, privileges and priorities provided under U.S., state and foreign law relating to intellectual 
property, including all (a)(1) patents, patent applications, proprietary inventions, discoveries, processes, formulae, designs, methods, 
techniques, procedures, concepts, developments, technology, new and useful improvements thereof and proprietary know-how relating thereto, 
whether or not reduced to practice or patented or eligible for patent protection; (2) copyrights and copyrightable works, including computer 
applications, programs, software, databases and related items; (3) trademarks, service marks, trade names, logos, domain names and trade 
dress, the goodwill of any business symbolized thereby, and all common-law rights relating thereto; and (4) trade secrets and other confidential 
information; (b) all registrations, applications, and recordings for, and amendments, modifications, improvements, extensions, continuations, 
continuations-in-part, re-examinations and reissues to any of the foregoing; and (c) licenses or other similar agreements granting to the 
Company the rights to use any of the foregoing.  

          “ Interim Financial Statements ” means as defined in Section 4.5.  

          “ Interim Balance Sheet ” means as defined in Section 4.5.  
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          “ Inventories ” means finished goods, raw materials and ingredients, and work-in-process, including any such inventory held for use in 
clinical trials.  

          “ IRS ” means the United States Internal Revenue Service.  

          “ Knowledge ” of the Company means the knowledge of Dr. Mark W. Schwartz, Robert E. Kennedy, Dr. Brent Treiger and Dr. William 
Gannon. For the purposes hereof, any such persons will be deemed to have Knowledge of a specific or particular fact, circumstance, event or 
other matter if (i) such person is actually aware of such fact, circumstance, event or other matter or (ii) a reasonably prudent person should have 
discovered such fact, circumstance, event or other matter given facts actually known to such person that give rise to or relate to such additional 
specific or particular facts, circumstances, events or other matters.  

          “ Laws ” shall mean all constitutions, laws, statutes, ordinances, rules, rulings, regulations, orders, charges, directives, determinations, 
executive orders, writs, judgments, injunctions, decrees, restrictions or similar pronouncements of any Governmental Body.  

          “ Legal Proceeding ” means any action, suit, proceeding, claim, arbitration or investigation before any Governmental Body or before any 
arbitrator.  

          “ Liens ” means liens, mortgages, charges, security interests, claims, voting trusts, pledges, encumbrances, options, assessments, 
restrictions, or third party interests of any nature.  

          “ Merger ” means as defined in the Recitals hereto.  

          “ Merger Consideration ” means as defined in Section 2.3(a).  

          “ Merger Subsidiary Common Stock ” means as defined in Section 2.3(c).  

          “ Multiemployer Plan ” means as defined in Section 3(37) of ERISA.  

          “ Non-controlling Party ” means the party not controlling the defense of any Third Party Action.  

          “ Non-Permitted Liabilities ” means as defined within the definition of “Exchange Ratio” set forth in this Section 1.1.  

          “ Notice of Superior Proposal ” means as defined in Section 6.11(b).  

          “ OFAC Regulations ” means as defined in Section 4.8(j).  

          “ Outside Date ” means as defined in Section 8.1(b).  

          “ Parent Benefit Plan ” means as defined in Section 6.15(b).  

          “ Parent Bylaws ” shall mean Parent’s Amended and Restated Bylaws as in effect as of the date hereof.  
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          “ Parent Certificate of Incorporation ” shall mean Parent’s Certificate of Incorporation as in effect as of the date hereof.  

          “ Parent Common Stock ” means shares of the common stock of Parent.  

          “ Parent Indemnified Parties ” means as defined in Section 9.1.  

          “ Parent Option Plan ” shall mean Parent’s Amended and Restated 2007 Stock Incentive Plan.  

          “ Parent Material Adverse Effect ” means any change, development or effect that, individually or in the aggregate, is or would reasonably 
be expected to be materially adverse: (i) to the business, results of operation, financial condition or prospects of the Company considered as a 
whole, (ii) to Parent’s ability to perform any of its material obligations under this Agreement or (iii) to consummate the Merger; provided, 
however, that the term “Parent Material Adverse Effect” shall not include any change, development or effect that is caused by (o) changes in 
general economic and market conditions, (p) conditions (or changes therein) in any industry or industries in which Parent operates, (q) any 
change in Law or GAAP or interpretation of any of the foregoing, (r) acts of war, sabotage or terrorism, or any escalation or worsening of any 
such acts of war, sabotage or terrorism threatened or underway as of the date of this Agreement or any governmental or other response or 
reaction to any of the foregoing, (s) storms, earthquakes or other natural disasters, (t) any action taken by Parent or the Merger Subsidiary as 
contemplated or permitted by this Agreement or with the Company’s consent, (u) the results of any clinical trial of one or more products or 
product candidates of any Person other than Parent, (v) any decline in the market price, or change in trading volume, of the capital stock of 
Parent or any failure of Parent to meet revenue or earnings projections, either published by Parent or any third party (provided that this 
exception shall not prevent or otherwise affect a determination that any changes, state of facts, circumstances, events or effects underlying a 
change described in this clause (v) has resulted in, or contributed to, a Parent Material Adverse Effect), (w) the entry or threatened entry into 
the market of a generic version of one or more product candidates of Parent, or (x) the determination by, or the delay of a determination by, the 
FDA, or any panel or advisory board empowered or appointed thereby, with respect to the approval, non-approval or disapproval of any 
products similar to or competitive with the Parent’s product candidates, or (y) by the negotiation, execution, announcement or performance of 
this Agreement or the consummation of the Merger, including the impact thereof on relationships, contractual or otherwise, with customers, 
suppliers, distributors, partners, collaborators or employees; except, in the case of the foregoing clauses (o), (p), (q), (r) and (s), to the extent 
that any such condition has a materially disproportionate adverse effect on Parent, relative to other companies of comparable size to Parent 
operating in the industry in which Parent operates.  

          “ Parent Permits ” means as defined in Section 5.6.  

          “ Parent Reports ” shall mean all forms, reports, statements, information and other documents (as supplemented and amended since the 
time of filing) filed or required to be filed by Parent with the SEC pursuant to the Exchange Act since January 1, 2009.  
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          “ Parent Share Cash Value ” means as defined in Section 2.5(h).  

          “ Parent Stock Option ” shall mean each outstanding option to purchase Parent Common Stock under the Parent Option Plan.  

          “ Parent Stock Purchase Rights ” means all outstanding options, warrants, convertible debt or other rights to purchase shares of Parent 
Common Stock, whether or not exercisable and whether or not vested.  

          “ Party ” means each of the parties executing this Agreement.  

          “ Exchange Agent ” means as defined in Section 2.5(b).  

          “ Pension Plan ” means as defined in Section 4.20(a).  

          “ Permitted Issuances ” means as defined in Section 6.1(b).  

          “ Permitted Liabilities ” means as defined in Section 6.18.  

          “ Permitted Liabilities Schedule ” means as defined in Section 6.18.  

          “ Per Share Stock Consideration ” means as defined in Section 2.3(a).  

          “ PHSA ” means the Public Health Service Act of 1944, as amended, and all rules, Laws and regulations promulgated pursuant thereto or 
in connection therewith.  

          “ Post-Closing Tax Period ” means any taxable period other than a Pre-Closing Tax Period.  

          “ Pre-Closing Tax Period ” means a taxable period that ends on or before the Closing Date or, with respect to a Straddle Period, the 
portion of the taxable period that ends on the Closing Date.  

          “ Proceeding ” means as defined in Section 4.8(l).  

          “ Product Candidate ” means E75 + GM-CSF, known as Neuvax, as used in the currently pending clinical trial sponsored by the 
Company.  

          “ Product Liability ” means any liability, claim or expense (including attorneys’ fees) arising in whole or in part out of a breach of any 
product warranty (whether express or implied), strict liability in tort, negligent design, specification, processing, manufacture or marketing of 
product, negligent provision of services, product recall, or any other liability, claim or expense arising from the manufacturing, packaging, 
labeling (including instructions for use), marketing, distribution, sale or use of products (whether for clinical trial purposes, commercial use or 
otherwise).  

          “ Program ” means as defined in Section 4.8(l).  
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          “ Proposed Acquisition ” means as defined in Section 6.6(a).  

          “ Recommendation Change ” means as defined in Section 6.11(b).  

          “ Required Company Stockholder Vote ” means the affirmative vote of a majority of the issued and outstanding shares of Company 
Common Stock.  

          “ Reimbursement Amount ” has the meaning set forth in Section 2.5(a) .  

          “ Reimbursement Fund ” has the meaning set forth in Section 2.8 .  

          “ Response ” means a written response containing the information provided for in Section 9.3(c).  

          “ Sanctions Target ” means as defined in Section 4.8(j).  

          “ SEC ” means the Securities and Exchange Commission or any other Federal agency at the time administering the Securities Act.  

          “ Securities Act ” shall mean the Securities Act of 1933, as amended.  

          “ Seed Financing ” means the sale by the Company of shares of Company Common Stock to cover (i) the transaction costs incurred in 
connection with this Agreement and the Merger; (ii) current operating costs; and (iii) the settlement payment of certain liabilities as part of its 
restructuring in connection with the Merger.  

          “ Stockholder Representative Expenses ” means as defined in Section 10.11(c).  

          “ Stockholder Representative Indemnified Losses ” means as defined in Section 10.11(b).  

          “ Straddle Period ” means as defined in Section 6.19(c).  

          “ Subsidiary ” means any corporation, limited liability company or other legal entity in which the Company, directly or indirectly, 
beneficially owns or controls at least 50% of the outstanding stock, membership or other equity interests.  

          “ Superior Proposal ” means as defined in Section 6.11(c).  

          “ Survival Period ” means as defined in Section 9.4(c).  

          “ Surviving Corporation ” means as defined in Section 2.1.  

          “ Surviving Corporation Common Stock ” means as defined in Section 2.3(c).  
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          “ Tax ” shall mean (a) all taxes, assessments, charges, duties, fees, levies or other governmental charges, including any federal, state, 
local, or foreign income, gross receipts, license, payroll, employment, excise, severance, stamp, occupation, premium, windfall profits, 
environmental, customs duties, capital stock, franchise, profits, withholding, social security (or similar), unemployment, disability, real 
property, personal property, sales, use, transfer, registration, value added, alternative or add on minimum, estimated, and all other taxes of any 
kind whatsoever, including any interest, penalty, or addition thereto, whether disputed or not, and including all liabilities under any unclaimed 
property Law and (b) any liability for the payment of any amounts described in clause (a) of this definition as a result of (i) any transferee or 
secondary liability (whether imposed by Law, contractual agreement or otherwise), (ii) membership in any affiliated, consolidated, combined 
or unitary group for any period or (iii) participation in any tax sharing or tax allocation agreement, arrangement or understanding.  

          “ Tax Returns ” means any report, return, statement or other written information required to be supplied to a taxing authority in 
connection with Taxes.  

          “ Terminating Company Breach ” means as defined in Section 8.1(d).  

          “ Terminating Parent Breach ” means as defined in Section 8.1(e).  

          “ Third Party Action ” means as defined in Section 9.3(a).  

          “ Welfare Plan ” means as defined in Section 4.20(c).  

- 12 -  

  1.2   Definitional Provisions . 
  

  (a)   The words “hereof,” “herein,” and “hereunder” and words of similar import, when used in this Agreement, shall refer to this 
Agreement as a whole and not to any particular provisions of this Agreement. 

  

  (b)   Terms defined in the singular shall have a comparable meaning when used in the plural, and vice-versa. 
  

  (c)   Unless the context requires otherwise, references herein (i) to an agreement, instrument or other document mean such agreement, 
instrument or other document as amended, supplemented and modified from time to time to the extent permitted by the provisions 
thereof and by this Agreement; and (ii) to a statute, ordinance or regulation mean such statute, ordinance or regulation as amended 
from time to time and includes any successor thereto. 

  

  (d)   References to an “Exhibit” or to a “Schedule” are, unless otherwise specified, to one of the Exhibits or Schedules attached to or 
referenced in this Agreement, and references to an “Article” or a “Section” are, unless otherwise specified, to one of the Articles or 
Sections of this Agreement. 

  

  (e)   The term “person” means any natural person, firm, individual, corporation, limited liability company, partnership, association, joint 
venture, company, business trust, trust or any other entity or organization, whether incorporated or 



   

ARTICLE 2  
THE MERGER; CONVERSION OF SHARES  

     2.1 The Merger . Subject to the terms and conditions of this Agreement, at the Effective Time (as defined in Section 2.2 hereof), Merger 
Subsidiary shall be merged with and into the Company in accordance with the provisions of the DGCL, whereupon the separate corporate 
existence of Merger Subsidiary shall cease, and the Company shall continue as the surviving corporation as a wholly-owned subsidiary of 
Parent (the “ Surviving Corporation ”). From and after the Effective Time, the Surviving Corporation shall possess all the rights, privileges, 
powers, and franchises and be subject to all the restrictions, disabilities, and duties of the Company and Merger Subsidiary, all as more fully 
described in the DGCL.  

     2.2 Effective Time . Within two (2) Business Days following the satisfaction or waiver, if permissible, of each of the conditions set forth in 
Article 7 or on such other day as the parties may mutually agree, a certificate of merger satisfying the applicable requirements of the DGCL 
(the “ Certificate of Merger ”) shall be delivered to the Secretary of State of the State of Delaware for filing in accordance with the DGCL. The 
Merger shall become effective at the time such filing is made or, if agreed to by Parent and the Company, such later time or date set forth in the 
Certificate of Merger (the “ Effective Time ”).  

     2.3 Conversion of Shares . At the Effective Time, by virtue of the Merger and without any action on the part of the Company, Parent, 
Merger Subsidiary or any Company Stockholder:  

     (a) Each share of Company Common Stock issued and outstanding immediately prior to the Effective Time (except for Dissenting Shares 
and those shares described in Section 2.3(b)) shall be converted automatically into the right to receive, without interest, (i) a number of 
shares of validly issued, fully paid and nonassessable Parent Common Stock equal to the Exchange Ratio (the “ Per Share Stock 
Consideration ”), and (ii) one CVR, which shall represent the right to receive additional future consideration contingent upon the occurrence 
of certain events as set forth in the CVR Agreement (the “ CVR Consideration ”) (the Per Share Stock Consideration and the CVR 
Consideration shall collectively be referred to as the “ Merger Consideration ”). In connection with the Closing, the number of shares of 
Parent Common Stock distributable to holders of Company Common Stock as Per Share Stock Consideration will be reduced on a pro rata 
basis as a result of the Company Stockholders’ escrow obligations, as described in Section 2.5(a) and Section 2.8 hereof. For purposes of 
this Agreement, any reference to pro rata treatment among the holders of Company Common Stock shall be calculated based on the number 
of issued and outstanding shares of Company Common Stock immediately prior to the Effective Time.  

     (b) Each share of Company Common Stock held in the treasury of the Company, each share of any other class of capital stock of the 
Company (other than Company Common Stock), and any debt or other securities convertible into or exercisable for the purchase of capital 
stock of the Company, issued and outstanding  
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immediately prior to the Effective Time shall be cancelled without payment of any consideration therefor and without any conversion 
thereof.  

     (c) Each share of common stock of Merger Subsidiary, par value $.01 per share (“ Merger Subsidiary Common Stock ”), issued and 
outstanding immediately prior to the Effective Time shall be converted into one share of the common stock of the Surviving Corporation, 
par value $.01 per share (“ Surviving Corporation Common Stock ”).  

     2.4 Dissenting Shares . If required by the DGCL, but only to the extent required thereby, Dissenting Shares will not be converted into the 
right to receive Merger Consideration and holders of such Dissenting Shares will be entitled to receive from Parent or the Surviving 
Corporation payment of the appraised value of such Dissenting Shares in accordance with the provisions of Section 262 of the DGCL (and at 
the Effective Time, such Dissenting Shares shall no longer be outstanding and shall automatically be cancelled and shall cease to exist, and 
such holder shall cease to have any rights with respect thereto, except the right to receive the appraised valued of such Dissenting Shares in 
accordance with the provisions of Section 262 of the DGCL). If, after the Effective Time, any such holder of Dissenting Shares fails to perfect 
or effectively withdraws or loses such right, such Dissenting Shares will thereupon be treated as if they had been converted into and become 
exchangeable for, at the Effective Time, the right to receive Merger Consideration, any cash in lieu of fractional shares payable pursuant to 
Section 2.5(h) and any dividends or other distributions to which such holder is entitled pursuant to Section 2.5(g), without any interest thereon. 
The Company will give Parent prompt written notice of any notice of intent to assert appraisal rights under the DGCL received by the 
Company and, prior to the Effective Time, the Company shall give Parent the right to participate in all negotiations and proceedings with 
respect to such demands. Prior to the Effective Time, the Company will not, without the prior written consent of Parent and Merger Subsidiary, 
make any payments with respect to, or settle or offer to settle, any such demands.  

     2.5 Exchange of Company Common Stock .  

     (a) Promptly following the Effective Time, Parent shall deposit, or cause to be deposited, with the Exchange Agent the Per Share Stock 
Consideration (as defined in Section 2.3(a)(i)) multiplied by the number of shares of Company Common Stock issued and outstanding 
immediately prior to the Effective Time (except for Dissenting Shares and those shares described in Section 2.3(b)) (the “ Aggregate Stock 
Consideration ”), less the applicable portion of Escrow Shares and the Reimbursement Amount (the “ Closing Consideration ”). Parent 
further agrees to deposit, or cause to be deposited, with the Exchange Agent, cash amounts or shares of Parent Common Stock for 
distribution to the Company Stockholders, subject to the occurrence of certain events, as described in the CVR Agreement. For the purposes 
of this Agreement, any cash or stock certificates deposited with the Exchange Agent pursuant to this Section 2.5 will constitute the “ 
Exchange Fund ”. In addition to the foregoing, promptly following the Effective Time, Parent shall deposit, or cause to be deposited, with 
the Escrow Agent (i) certificates representing ten percent (10%) of the Aggregate Stock Consideration (the “ Escrow Shares ”) and (ii) 
certificate(s) representing 100,000 shares of the Aggregate Stock Consideration (the “ Reimbursement Amount ”), each as further described 
in Section 2.8 hereof, and pursuant to the terms and conditions of the Escrow Agreement.  
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     (b) Prior to the Effective Time, Parent shall designate [ ] or another bank, trust company or other person to act as the depository and 
Exchange Agent for the delivery of the Merger Consideration in exchange for Company Common Stock in connection with the Merger (the 
“ Exchange Agent ”). The Surviving Corporation or Parent shall bear and pay all charges and expenses owed to the Exchange Agent in 
connection with the exchange of the Company Common Stock, excluding any amounts the Company Stockholders may owe to the 
Exchange Agent.  

     (c) Promptly following the Effective Time, and in any case within three (3) Business Days after the Effective Time, the Parent or 
Surviving Corporation shall cause the Exchange Agent to mail to each holder of record of a certificate or certificates, which immediately 
prior to the Effective Time represented outstanding shares of Company Common Stock (other than Dissenting Shares) (the “ Certificates ”) 
whose shares were converted into the right to receive the Merger Consideration as set forth herein: (i) a letter of transmittal (which shall 
specify that delivery shall be effected, and risk of loss and title to the Certificates shall pass, only upon proper delivery of the Certificates to 
the Exchange Agent and which shall be in the form and have such other provisions as Parent and the Exchange Agent may reasonably 
specify) and (ii) instructions for use in effecting the surrender of the Certificates in exchange for the Merger Consideration into which the 
number of shares of Company Common Stock previously represented by such Certificate shall have been converted into the right to receive, 
payable at the times provided for herein, pursuant to this Agreement.  

     (d) Upon surrender of a Certificate for cancellation to the Exchange Agent, together with a letter of transmittal duly completed and 
validly executed in accordance with the instructions thereto, and such other documents as may reasonably be required by the Exchange 
Agent pursuant to such instructions, the Certificate so surrendered shall be forthwith cancelled, and, with respect to each share represented 
thereby, the holder of such Certificate shall be entitled to receive in exchange therefor the Closing Consideration payable with respect to 
such share of Company Common Stock formerly represented by such Certificate, to be distributed by the Exchange Agent as soon as 
practicable after the Effective Time. The Exchange Agent shall accept such Certificates upon compliance with such reasonable terms and 
conditions as the Exchange Agent may impose to effect an orderly exchange thereof in accordance with normal exchange practices. In the 
event of a transfer of ownership of Company Common Stock that is not registered in the transfer records of the Company, it shall be a 
condition to the issuance of Merger Consideration that the Certificate(s) so surrendered shall be properly endorsed or be otherwise in proper 
form for transfer and that such transferee shall (i) pay to the Exchange Agent any transfer or other taxes required or (ii) establish to the 
satisfaction of the Exchange Agent that such tax has been paid or is not payable. Any portion of the Exchange Fund which remains 
undistributed twelve (12) months after the Exchange Agent’s receipt thereof, shall be delivered to the Surviving Corporation and the 
Surviving Corporation will be responsible for paying any such undistributed consideration to Company Stockholders that are entitled to such 
consideration upon demand after such date.  

     (e) After the Effective Time, there shall be no further registration of transfers on the stock transfer books of the Surviving Corporation of 
the shares of Company Common Stock that were outstanding immediately prior to the Effective Time. If, after  
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the Effective Time, Certificates representing such shares are presented to the Surviving Corporation, they shall be cancelled and exchanged 
as provided in this Article 2. As of the Effective Time, the holders of Certificates representing shares of Company Common Stock shall 
cease to have any rights as Stockholders of the Company, except such rights, if any, as they may have pursuant to the DGCL or this 
Agreement. Except as provided above, until such Certificates are surrendered for exchange, each such Certificate shall, after the Effective 
Time, represent for all purposes only the right to receive Merger Consideration.  

     (f) In the event any Certificates shall have been lost, stolen, or destroyed, the Exchange Agent or the Surviving Corporation shall 
distribute in respect of such lost, stolen, or destroyed Certificates, upon the making of an affidavit of that fact by the holder thereof, such 
Merger Consideration as may be required with respect to such Certificates pursuant to this Article 2; provided, however, that Parent may, in 
its discretion and as a condition precedent to the issuance thereof, require the owner of such lost, stolen, or destroyed Certificate to deliver a 
bond in such sum as Parent may reasonably direct as indemnity against any claim that may be made against Parent or the Exchange Agent 
with respect to such Certificate alleged to have been lost, stolen, or destroyed.  

     (g) No dividends or other distributions declared or made after the Effective Time with respect to Parent Common Stock, with a record 
date after the Effective Time, shall be paid to the holder of any unsurrendered Certificate, and no cash payment in lieu of fractional 
            shares shall be paid to any such holder pursuant to Section 2.5(h), unless and until the holder of such Certificate shall surrender such 
Certificate in accordance with Section 2.5(c) (or shall otherwise be entitled to payment pursuant to Section 2.5(d)). Subject to applicable 
Laws, following surrender of any such Certificate, there shall be paid to the holder of the certificates representing whole shares of Parent 
Common Stock issued in exchange therefor, without interest, (i) the amount of any cash payable with respect to a fractional share of Parent 
Common Stock to which such holder is entitled pursuant to Section 2.5(h) and the amount of dividends or other distributions with a record 
date after the Effective Time theretofore paid with respect to such whole shares of Parent Common Stock and (ii) at the appropriate payment 
date, the amount of dividends or other distributions, with a record date after the Effective Time but prior to surrender and a payment date 
occurring after surrender, payable with respect to such whole shares of Parent Common Stock.  

     (h) No certificates representing fractional shares of Parent Common Stock, or book-entry credit of the same, shall be issued upon the 
surrender for exchange of Certificates, no dividend or distribution with respect to Parent Common Stock shall be payable on or with respect 
to any fractional share and such fractional share interests shall not entitle the owner thereof to any rights of a stockholder of Parent. For 
purposes of this Section 2.5(h), all fractional shares to which a single holder of shares of Company Common Stock would be entitled shall 
be aggregated and calculations shall be rounded to the fourth decimal point. In lieu of any such fractional share of Parent Common Stock, 
each holder of Company Common Stock otherwise entitled to a fraction of a share of Parent Common Stock will be entitled to receive from 
the Exchange Agent a cash payment in an amount, rounded to the nearest cent, equal to the product of (i) such fractional part of a share of 
Parent Common Stock multiplied by (ii) an amount equal to  
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the last closing sale price for Parent Common Stock on NASDAQ, as reported in The Wall Street Journal, on the last Business Day 
immediately preceding the Effective Time (the “ Parent Share Cash Value ”).  

     2.6 Exchange of Merger Subsidiary Common Stock . From and after the Effective Time, each outstanding certificate previously representing 
shares of Merger Subsidiary Common Stock shall be deemed for all purposes to evidence ownership of and to represent the number of shares 
of Surviving Corporation Common Stock into which such shares of Merger Subsidiary Common Stock shall have been converted. Promptly 
after the Effective Time, the Surviving Corporation shall issue to Parent a stock certificate or certificates representing such shares of Surviving 
Corporation Common Stock in exchange for the certificate or certificates that formerly represented shares of Merger Subsidiary Common 
Stock, which shall be cancelled.  

     2.7 Company Stock Purchase Rights .  

     (a) The Company shall take all necessary action to cause all outstanding Company Stock Purchase Rights to become fully exercisable or 
“vested” as of immediately prior to the Effective Time.  

     (b) Notwithstanding any provision to the contrary, any Company Stock Purchase Right not exercised prior to the Effective Time, shall be 
terminated and cancelled as of the Effective Time.  

     2.8 Escrow; Reimbursement Fund .  

     (a) Escrow Fund . [ ] or another bank designated by Parent (the “ Escrow Agent ”) shall act as the depository and agent for the escrow of 
the Escrow Shares in connection with the Merger, and Parent and the Stockholder Representative shall enter into an agreement with the 
Escrow Agent in the form of Exhibit B hereto (the “ Escrow Agreement ”). The Escrow Shares will be held by the Escrow Agent subject to 
the terms of this Agreement and the Escrow Agreement. The Surviving Corporation or Parent shall bear and pay all charges and expenses 
owed to the Escrow Agent in connection with the escrow, excluding any amounts the Company Stockholders may owe to the Escrow Agent. 
The escrow shall be available to compensate Parent Indemnified Parties for Indemnifiable Losses under Article 9 of this Agreement, 
pursuant to the terms of this Agreement and the Escrow Agreement (the “ Escrow Fund ”).  

     (b) Reimbursement Fund . On the Closing Date, Parent shall deposit the Reimbursement Amount to an account designated in writing by 
the Stockholder Representative, to be held by the Stockholder Representative for the payment of expenses incurred by the Stockholder 
Representative in performing its duties pursuant to this Agreement and the CVR Agreement (the “ Reimbursement Fund ”). Upon the 
termination or expiration of the CVR Agreement, any of the Reimbursement Amount originally deposited with the Stockholder 
Representative at the Closing that has not been validly retained by the Stockholder Representative pursuant to the terms of this Agreement 
and the CVR Agreement, shall be returned by the Stockholder Representative to the Exchange Agent for distribution by the Exchange Agent 
to the Company Stockholders based on their respective pro rata portions of Reimbursement Amount.  
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     (c) Escrow Deposit; Reimbursement Fund Deposit . Each Company Stockholder will be deemed to have contributed his, her or its pro 
rata portion of the Escrow Shares and the Reimbursement Amount to the Escrow Fund and the Reimbursement Fund, respectively.  

     2.9 Assignment of Escrow . The rights and interests of the Company Stockholders in the Escrow shall not be represented by any certificate 
or instrument, and no portion of such rights or interest in the Escrow may be sold, assigned, pledged, distributed or otherwise transferred, 
without the prior written consent of Parent.  

     2.10 Certificate of Incorporation and Bylaws of the Surviving Corporation . The Certificate of Incorporation of the Company in effect 
immediately prior to the Effective Time, shall be the Certificate of Incorporation of the Surviving Corporation after the Effective Time until 
thereafter amended. The Bylaws of the Company as in effect immediately prior to the Effective Time, shall be the Bylaws of the Surviving 
Corporation until thereafter amended in accordance with applicable Law, the Articles of Incorporation of the Surviving Corporation and such 
Bylaws.  

     2.11 Directors and Officers of the Surviving Corporation . Immediately prior to the Effective Time, the Company’s directors and officers 
shall resign, and the directors and officers of Merger Subsidiary immediately prior to the Effective Time shall be the directors and officers of 
the Surviving Corporation, until their respective successors are duly elected and qualified or until their earlier death, resignation or removal in 
accordance with the Articles of Incorporation and Bylaws of the Surviving Corporation.  

     2.12 Required Withholding . The Exchange Agent or Surviving Corporation shall be entitled to deduct and withhold from any consideration 
payable or otherwise deliverable pursuant to this Agreement to any holder or former holder of Company Common Stock such amounts as may 
be required to be deducted or withheld therefrom under the Code or under any provision of state, local or foreign tax Law or under any other 
applicable legal requirement. To the extent such amounts are so deducted or withheld, the amount of such consideration shall be treated for all 
purposes under this Agreement as having been paid to the Person to whom such consideration would otherwise have been paid. The Company 
shall promptly deliver to Parent and the Exchange Agent information reasonably requested after the date hereof to determine the amounts so 
required to be deducted or withheld.  

ARTICLE 3  
CLOSING  

     3.1 Time and Place . The closing of the Merger (the “ Closing ”) shall take place at 10 a.m., Central Time, at the offices of Fredrikson & 
Byron, P.A., 200 South Sixth Street, Suite 4000, Minneapolis, Minnesota 55402 in accordance with the timing described in Section 2.2 hereof. 
The date on which the Closing actually occurs is herein referred to as the “ Closing Date .” The Closing shall take place by electronic exchange 
of signature pages, or in such other manner or at such place as the parties hereto may agree.  

     3.2 Filings at the Closing . In connection with the Closing, the Company and Merger Subsidiary shall cause the Certificate of Merger to be 
filed in accordance with Section 2.2, and  
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shall take any and all other lawful actions and do any and all other lawful things necessary to cause the Merger to become effective.  

ARTICLE 4  
REPRESENTATIONS AND WARRANTIES OF THE COMPANY  

     Except as set forth in a document of even date herewith and concurrently delivered herewith (the “ Company Disclosure Schedule ”) that 
shall identify by section number the provision of this Agreement to which each exception relates, the Company hereby makes the following 
representations and warranties to Parent and Merger Subsidiary. The disclosures in any section or subsection of the Company Disclosure 
Schedule shall qualify only the corresponding section or subsection of this Agreement and any other sections where the applicability thereof is 
reasonably apparent from the face of such Company Disclosure Schedule and is cross-referenced:  

     4.1 Listing of Certain Assets and Data .  

     (a) Real Property . Section 4.1A of the Company Disclosure Schedule sets forth a description of all real property owned, leased or subject 
to option, of record or beneficially, by the Company or otherwise used by the Company in the conduct of its business. Prior to the date of 
this Agreement, the Company has delivered to Parent true and complete copies of the purchase agreements, leases, or options relating to 
such real property.  

     (b) Equipment . Section 4.1B of the Company Disclosure Schedule sets forth a list of all material items of machinery, equipment, tools 
and dies, furniture, fixtures, spare parts, vehicles and other similar property and assets owned, leased or otherwise used by the Company, 
specifically identifying (i) those owned items carried on the books of the Company at a book value in excess of $5,000 and (ii) those items 
under leases with total remaining lease payments due in excess of $5,000. Prior to the date of this Agreement, the Company has delivered to 
Parent true and complete copies of all currently effective leases, conditional sales agreements or other similar documents concerning the 
items listed in Section 4.1B of the Company Disclosure Schedule.  

     (c) Patents, Trademarks, Formulas, Etc . Section 4.1C of the Company Disclosure Schedule sets forth a list of (i) all of the Company’s 
patents and patent applications, and any applications and registrations for trademarks, service marks, and copyrights which are owned by or 
licensed to the Company (“ Company Registered Intellectual Property ”), and specifies, where applicable, the jurisdictions in which each 
such item of Company Registered Intellectual Property is pending or has been issued or registered, and the registration, patent or serial 
number, (ii) all license agreements pursuant to which any of the foregoing has been licensed by the Company to a third party, and (iii) all 
license agreements pursuant to which a third party has licensed to the Company any Intellectual Property (other than customary end-user 
license agreements for commercially available software), and specifies, where applicable, the jurisdictions in which each such item of 
Company Intellectual Property has been issued or registered, and the registration, patent or serial number. Prior to the date of this 
Agreement, the Company has made available for review by Parent’s patent counsel true and complete  
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copies of all issuances, registrations, applications and certificates regarding all Company Registered Intellectual Property, true and complete 
copies of all Contracts with employees or others relating in whole or in part to disclosure, assignment or patenting of inventions or 
discoveries, confidential or proprietary information, product formulas or other categories of know how, and has delivered to Parent true and 
complete copies of all patent, trademark, trade name, copyright, trade secret or other Intellectual Property licenses granted at any time by or 
to the Company or any other agreement (or if an oral agreement, written descriptions thereof) related directly or indirectly to Company 
Intellectual Property.  

     (d) Certain Leases, Agreements, Etc . Section 4.1D of the Company Disclosure Schedule sets forth a list (including, in the case of oral 
arrangements, a written description of all material terms thereof) of each lease, Contract or other commitment, written or otherwise, to which 
the Company is a party (other than leases, Contracts, or commitments furnished pursuant to other paragraphs of this Section 4.1), which has 
not yet been fully performed, involving:  

     (i) The purchase of any services, raw materials, supplies or equipment, exclusive of (x) purchase orders for the purchase of products or 
services required in the ordinary course of business involving payment of less than $5,000 per quarter or an aggregate of less than 
$20,000, and (y) purchase orders not in the ordinary course of business involving payment of less than $5,000 individually or $20,000 in 
the aggregate for similar items;  

     (ii) The sale of assets, products or services not in the ordinary course of business involving a value estimated at more than $20,000 or 
any Contract for provision of service warranties, sales credits, product returns, or discounts, warehouse allowances, advertising 
allowances or promotional services;  

     (iii) Any research and development activities or clinical studies.  

Prior to the date of this Agreement, the Company has delivered to Parent true and complete copies of all written agreements identified in 
Section 4.1D of the Company Disclosure Schedule.  

     (e) Permits, Licenses, Etc. Section 4.1E of the Company Disclosure Schedule sets forth a list of all permits, clearances, licenses, 
approvals or similar permissions, including those involving the FDA or similar state or foreign agencies, including notified bodies, held by 
the Company. Prior to the date of this Agreement, the Company has delivered to Parent true and complete copies of all permits, licenses, 
clearances, approvals or other documents identified in Section 4.1E of the Company Disclosure Schedule, to the extent the Company is able 
to obtain the same through the exercise of commercially reasonable efforts.  

     (f) Banks and Depositories . Section 4.1F of the Company Disclosure Schedule sets forth a list of each bank, broker or other depository 
with which the Company has an account or safe deposit box, the names and numbers of such accounts or  
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boxes and the names of all persons authorized to draw or execute transactions on such accounts.  

     (g) Loans and Credit Agreements, Etc . Section 4.1G of the Company Disclosure Schedule sets forth a list of all outstanding mortgages, 
promissory notes, evidences of indebtedness, deeds of trust, indentures, loan or credit agreements or similar instruments for money 
borrowed, excluding normal trade credit, to which the Company is a party (as lender or borrower), written or otherwise, and all amendments 
or modifications, if any, thereof. Prior to the date of this Agreement, the Company has delivered to Parent true and complete copies of all 
documents identified in Section 4.1G of the Company Disclosure Schedule.  

     (h) Insurance Policies and Claims . Section 4.1H of the Company Disclosure Schedule sets forth a list, including the term and a general 
description of the coverages thereof, of all policies of insurance maintained by the Company for its benefit and covering its officers, 
directors, employees, agents, properties, buildings, machinery, equipment, furniture, fixtures or operations (other than insurance Contracts 
described in Section 4.1(j) below). No claims have been made by the Company under any such policy of insurance since January 1, 2005. 
Prior to the date of this Agreement, the Company has delivered to Parent true and complete copies of all policies of insurance identified in 
Section 4.1H of the Company Disclosure Schedule.  

     (i) Certain Employees . Section 4.1I of the Company Disclosure Schedule sets forth the names of all former employees (other than hourly 
employees) of the Company whose employment has terminated either voluntarily or involuntarily pursuant to this Agreement or otherwise 
by the Company during the preceding twelve-month period.  

     (j) Employee Plans . Section 4.1J of the Company Disclosure Schedule sets forth a list of all Employee Plans maintained for or by the 
Company or with respect to its employees. Prior to the date of this Agreement, the Company has made available to Parent true and complete 
copies of all written governing documents with respect to the Employee Plans listed in Section 4.1J of the Company Disclosure Schedule.  

     (k) Powers of Attorney . Section 4.1K of the Company Disclosure Schedule sets forth the names of all persons, if any, holding powers of 
attorney from the Company and a description of the scope of each such power of attorney.  

     (l) Taxes . Prior to the date of this Agreement, the Company has delivered or made available to Parent true and complete copies of all tax, 
assessment or information reports and returns filed by or on behalf of the Company with any jurisdiction for any taxable periods for which 
the statute of limitations has not expired with respect to income tax reports and returns, or during the last twelve months with respect to non-
income tax reports and returns of the Company and all correspondence to or from taxing authorities for any taxable periods for which the 
statute of limitations has not expired.  

     4.2 Organization . The Company is a corporation duly organized, validly existing, and in good standing under the Laws of the State of 
Delaware. The Company has all requisite  
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corporate power and authority to own, lease, and operate its properties and to carry on its business as now being conducted. The Company is 
duly qualified and in good standing to do business in each jurisdiction in which the property owned, leased, or operated by it or the nature of 
the business conducted by it makes such qualification necessary. The Company has heretofore delivered to Parent or its advisors complete and 
accurate copies of the Certificate of Incorporation and Bylaws of the Company, as currently in effect, and each of the organizational documents 
and agreements defining the rights of the Company with respect to any joint ventures, partnerships or other business in which the Company 
owns a less-than-50% interest. The Company does not have any Subsidiary or, directly or indirectly, own or control or have any equity, 
partnership, or other ownership interest in any corporation, partnership, joint venture, or other business association or entity.  

     4.3 Authorization . The Company has all necessary corporate power and authority to execute and deliver this Agreement and the other 
agreements contemplated hereby to which the Company is a party. The Required Company Stockholder Vote is the only vote or approval of the 
Company Stockholders necessary to adopt this Agreement, approve the Merger, consummate the Merger and the other transactions 
contemplated hereby. The execution and delivery by the Company of this Agreement and the other agreements contemplated hereby to which 
the Company is a party, and the consummation by the Company of the transactions contemplated hereby and thereby, have been duly and 
validly authorized and approved by the Company’s Board of Directors and, subject to obtaining the Required Company Stockholder Vote, no 
other action of the Company’s Board of Directors or Company Stockholders, or corporate proceeding on the part of the Company, is necessary 
to authorize this Agreement, and no other action of the Company’s Board of Directors or of Company Stockholders, or corporate action on the 
part of the Company, is necessary to consummate the transactions contemplated hereby. This Agreement has been duly and validly executed 
and delivered by the Company and, constitutes a valid and binding obligation of the Company, enforceable against the Company in accordance 
with its terms, subject to Laws of general application relating to bankruptcy, insolvency, fraudulent conveyance, reorganization, moratorium 
and other similar Laws affecting creditors rights generally, general equitable principles (whether considered in a proceeding in equity or law) 
and the discretion of courts in granting equitable remedies.  

     4.4 Capitalization .  

     (a) Section 4.4 of the Company Disclosure Schedule accurately sets forth the authorized and outstanding capital stock of the Company 
and the class and number of shares held by each holder of the capital stock of the Company. All of the issued and outstanding shares of 
capital stock of the Company have been duly authorized, are validly issued, fully paid and nonassessable, and were not issued in violation 
of any Law or the preemptive or similar rights of any Person.  

     (b) Section 4.4 of the Company Disclosure Schedule sets forth a complete and accurate list of all Company Stock Purchase Rights, 
including the name of the holder, the date of grant, acquisition price, number and type of shares, exercisability schedule, and, in the case 
of options to purchase Company Common Stock, the type of option under the Code. All outstanding Company  
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Stock Purchase Rights are duly authorized and were not issued in violation of any applicable Laws or the preemptive or similar rights of 
any Person.  

     (c) Except as disclosed in Section 4.4 of the Company Disclosure Schedule, there are no outstanding Company Stock Purchase Rights, 
or other authorized options, warrants, rights, Contracts, pledges, calls, puts, rights to subscribe, conversion rights, rights to purchase, 
exchange rights, phantom stock or other agreements or commitments to which the Company is a party or which is binding upon the 
Company providing for the issuance, disposition or acquisition of any of its equity or any rights or interests exercisable therefor.  

     (d) Other than the obtaining of the Required Company Stockholder Vote, no consent of holders of other Company Securities is 
required to carry out the provisions of Article 2 of this Agreement.  

     4.5 Financial Statements . The Company Disclosure Schedule includes a true and complete copy of (i) the Company’s audited financial 
statements as of and for the year ended December 31, 2010 (the “ Audited Financial Statements ”), including a balance sheet as of such date 
(the “ Audited Balance Sheet ”), and (ii) the Company’s unaudited financial statements as of and for the 2-month period ended February 28, 
2011 (the “ Interim Financial Statements ”), including a balance sheet as of such date (the “ Interim Balance Sheet ”) (the Audited Financial 
Statements, the Interim Financial Statements together referred to as the “ Company Financial Statements ”). The Company Financial 
Statements: (i) were prepared in accordance with GAAP applied on a consistent basis during the periods involved (except as may be indicated 
therein or in the notes thereto) subject, in the case of unaudited interim financial statements, to the absence of notes and to year-end 
adjustments, (ii) fairly present in all material respects the financial position of the Company as of the dates thereof and the income, cash flows, 
and changes in Stockholders’ equity for the periods involved (except as otherwise noted therein or in the notes thereto) subject, in the case of 
unaudited interim financial statements, to the absence of notes and year-end adjustments. The statements of earnings included in the Company 
Financial Statements do not contain any items of special or nonrecurring income or any other income not earned in the ordinary course of 
business required to be disclosed separately in accordance with GAAP, except as expressly specified in the applicable statement of operations 
or notes thereto.  

     4.6 Absence of Undisclosed Liabilities . Other than those liabilities of the Company set forth on Section 4.6 of the Company Disclosure 
Schedule (the “ Liabilities ”), there are no debts, liabilities or claims against the Company, or legal basis therefor (whether accrued, absolute, 
contingent, or otherwise, and whether due or to become due), including, but not limited to, liabilities on account of taxes, other governmental 
charges, duties, penalties, interest or fines, except (i) liabilities or obligations that are accrued or reserved against in the Audited Balance Sheet 
or the Interim Balance Sheet in accordance with GAAP and (ii) liabilities incurred since December 31, 2010, in the ordinary course of business 
and of a type and in an amount consistent with past practice.  

     4.7 Consents and Approvals . The authorization and approval by the Company’s Board of Directors and the execution and delivery by the 
Company of this Agreement and the other agreements contemplated hereby to which the Company is a party and, subject to any applicable 
requirements of the HSR Act and similar Laws of foreign countries, if applicable, and  
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obtaining the Required Company Stockholder Vote, the consummation by the Company of the transactions contemplated hereby and thereby, 
will not: (a) violate any provision of the Articles of Incorporation or Bylaws of the Company; (b) violate any statute, Law, rule, regulation, 
order, or decree of any federal, state, local, or foreign governmental or regulatory body or authority (including, but not limited to, the FDA or 
any applicable notified bodies, including those in foreign jurisdictions, whether or not such notified bodies are governmental entities) (a “ 
Governmental Body ”) or any nongovernmental self-regulatory agency by which the Company or any of its properties or assets may be bound; 
(c) require any filing (except for the filing and recordation of appropriate merger documents as required by the DGCL and by the relevant 
authorities of other states in which the Company is authorized to do business) with or permit, consent, or approval to be obtained from any 
Governmental Body or any nongovernmental self-regulatory agency; or (d) except as disclosed on Section 4.7 of the Company Disclosure 
Schedule, result in any violation or breach of, or constitute (with or without due notice or lapse of time or both) a default under, result in the 
loss of any benefit under, or give rise to any right of termination, cancellation, increased payments, or acceleration under, or result in the 
creation of any Lien on any of the properties or assets of the Company under, any of the terms, conditions, or provisions of any note, bond, 
mortgage, indenture, license, franchise, permit, authorization, Contract or other instrument or obligation to which the Company is a party, or by 
which it or any of its properties or assets may be bound.  

     4.8 Compliance with Laws .  

     (a) The Company is not in default or violation of any applicable federal, state, local, or foreign Laws, ordinances, regulations, 
interpretations, judgments, decrees, injunctions, permits, licenses, certificates, governmental requirements, orders, codes, standards or other 
similar items (including Environmental Laws or Regulations) of any court or other Governmental Body, except for such noncompliance as 
would not, individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect. Except as set forth in 
Section 4.8(a) of the Company Disclosure Schedule, no written notice has been received by the Company from any Governmental Body or 
any Person alleging a violation of or liability under any applicable Law. The Company holds to the extent legally required, all permits, 
licenses, variances, clearances, consents, commissions, franchises, exemptions, orders and approvals from Governmental Bodies 
(collectively, “ Company Permits ”) that are material to the operation of the Company. As of the date of this Agreement, no suspension or 
cancellation of any of the Company Permits is pending or, to the Knowledge of the Company, threatened. The Company and its Subsidiaries 
are in compliance in all material respects with the terms of the Company Permits.  

     (b) Neither the Company nor, to the Knowledge of the Company, any Company Partner, with respect to work performed for the benefit 
of the Company, has received any notice or other communication from the FDA or any other Governmental Body alleging any violation by 
the Company or any Company Partner, with respect to work performed for the benefit of the Company, of any applicable Laws within the 
jurisdiction of the FDA or any comparable state or foreign Governmental Body, including any failure to maintain systems and programs 
adequate to ensure compliance with any applicable Law. All clinical trials to the extent conducted by the Company or on behalf of the 
Company by a Company Partner or otherwise have been and are being  
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conducted in material compliance with the International Conference on Harmonization (“ ICH ”) E6: Good Clinical Practices Consolidated 
Guideline, and with 21 C.F.R. Parts 50, 54, 56, and 312, and the provisions governing the privacy of patient medical records under the 
Health Insurance Portability and Accountability Act of 1996 and the implementing regulations of the United States Department of Health 
and Human Services, and all comparable foreign Laws. Neither the Company nor, to the Knowledge of the Company, anyone acting on 
behalf of the Company (including a Company Partner), has received any notice that the FDA or any other Governmental Body or 
institutional review board has initiated, or threatened to initiate, any clinical hold or other action to suspend any clinical trial or suspend or 
terminate any Investigational New Drug (“ IND ”) (or foreign equivalent thereof) sponsored by the Company or any Company Partner.  

     (c) To the Company’s Knowledge, all clinical trials performed in connection with or as the basis for any submission to the FDA or other 
comparable Governmental Body, filed under an IND, Clinical Trial Application (“ CTA ”), or other foreign equivalent or that the Company 
anticipates will be submitted to the FDA or other comparable Governmental Body have been conducted in accordance, in all material 
respects, with applicable Good Laboratory Practice (“ GLP ”) requirements as set forth in 21 C.F.R. Part 58 (but only to the extent that such 
preclinical tests are required by 21 C.F.R. Part 58 to be conducted in accordance with GLP requirements). To the Company’s Knowledge, all 
manufacturing operations conducted by or for the benefit of, the Company by a Company Partner or otherwise have been and are being 
conducted in accordance, in all material respects, with applicable current Good Manufacturing Practices. Neither the Company nor any 
entity acting on the Company’s behalf is marketing, distributing, selling or otherwise commercializing any product candidate subject to the 
jurisdiction of the FDA under the FDCA and/or the PHSA or has done so. The Company owns, or has the exclusive right to use, all data 
resulting from or arising out of clinical trials performed by or on behalf of the Company relating to any Product Candidate.  

     (d) The Company has, prior to the execution of this Agreement, made available to Parent (i) any books and records concerning any oral 
or written communication received by the Company from the FDA or any comparable state or foreign Governmental Body in the last five 
(5) years, including any and all reports of telephone conversations, visits and inspections, and any notice of intention to conduct an 
inspection, (ii) any books and records relating to clinical studies conducted by the Company or on behalf of the Company by a Company 
Partner or otherwise, (iii) to the Knowledge of the Company, all information about adverse drug experiences obtained or otherwise received 
by the Company from any source, in the United States or outside the United States, including information derived from clinical 
investigations, reports in the scientific literature, and unpublished scientific papers, relating to any Product Candidate, and (iv) all audit 
reports relating to Product Candidates that are in its possession and are material to assessing compliance with all Laws within the 
jurisdiction of FDA or any comparable state or foreign Governmental Body. The Company has not received any notices of inspectional 
observations (including those recorded on form FDA 483), establishment inspection reports, warning letters, untitled letters, or any other 
documents  
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issued by the FDA or any comparable state or foreign Governmental Body that indicate or suggest lack of compliance with any applicable 
Law by the Company or by any entity acting on the Company’s behalf (including a Company Partner).  

     (e) At no time has the Company made a commercial sale of a product or had any products in distribution.  

     (f) As to each Product Candidate for which a biological license application, new drug application, IND application or similar state or 
foreign regulatory application has been submitted, filed or approved, to the Company’s Knowledge, the Company is in substantial 
compliance with 21 U.S.C. §355 and 21 C.F.R. Parts 312 or 314 et seq., respectively, and similar Laws and all terms and conditions of such 
applications. None of the Company, nor to the Knowledge of the Company, any officer, employee or agent of the Company has been 
convicted of any crime or engaged in any conduct that would reasonably be expected to result in or that has resulted in (i) debarment under 
21 U.S.C. Section 335a or any similar Law, or (ii) exclusion from participating in the federal health care programs under Section 1128 of the 
Social Security Act or any similar Law. In addition, to the Knowledge of the Company, the Company is in substantial compliance with all 
applicable registration and listing requirements promulgated by the FDCA.  

     (g) None of the Company or any officer, employee or agent of the Company, to the Knowledge of the Company, has made an untrue 
statement of a material fact or fraudulent statement to the FDA or any other Governmental Body, failed to disclose a material fact required 
to be disclosed to the FDA or any other Governmental Body, or committed any act, made any statement, or failed to make any statement, 
that would reasonably be expected to provide a basis for the FDA to invoke its policy respecting “Fraud, Untrue Statements of Material Fact, 
Bribery, and Illegal Gratuities”, set forth in 56 Fed. Reg. 46191 (September 10, 1991) or any similar policy.  

     (h) To the Knowledge of the Company, there are no lawsuits or other legal proceedings, whether judicial or administrative, pending or 
threatened against the Company with respect to any alleged injuries to a participant in any clinical trial conducted by the Company or on 
behalf of the Company by a Company Partner or otherwise.  

     (i) Section 4.8(i) of the Company Disclosure Schedule sets forth all investigational new drug applications, biologics license applications 
and other product license applications and product licenses of the Company. All biological materials utilized by the Company in its 
businesses are and have been at all times used, maintained and stored in compliance in all material respects with standard industry practice 
and all applicable Laws, including the FDCA and the PHSA.  

     (j) Neither the Company, nor any of its officers or directors, is: (i) a person or entity that appears on the Specially Designated Nationals 
and Blocked Persons List (the SDN List) maintained by the Office of Foreign Assets Control of the U.S. Department of the Treasury 
(OFAC); or (ii) a person, country, or entity with whom a U.S. person (as defined by the laws and regulations administered by OFAC, 31 
C.F.R. Parts 500-598 (the “ OFAC Regulations ”)) or a person subject to the jurisdiction of the United States (as  
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defined by the OFAC Regulations) is otherwise prohibited from dealing under the OFAC Regulations (a “ Sanctions Target ”). The 
Company is not, directly or indirectly, owned or controlled by, or under common control with, or acting for the benefit of or on behalf of 
any Sanctions Target. The Company is not located in or incorporated in Iran, Sudan, Syria, Cuba, the Union of Myanmar or North Korea. 
The Company has materially complied, and is in material compliance, with all national and international laws, statutes, orders, rules, 
regulations and requirements promulgated by any Governmental Body with regard to the exportation of goods, technology or software. 
Specifically, the Company has not, during the past five (5) years, exported or reexported any goods or technology or software in any manner 
that violates any applicable national or international export control regulations or sanctions, including, but not limited to, the United States 
Export Administration Regulations, 15 C.F.R. Parts 730-774, and the OFAC Regulations.  

     (k) Neither the Company nor any of its directors, employees or officers, and to the Company’s Knowledge, no agents, consultants or 
distributors engaged by the Company (a) has used or is using any corporate funds for any illegal contributions, gifts, entertainment or other 
unlawful expenses relating to political activity, (b) has used or is using any corporate funds for any direct or indirect unlawful payments to 
any foreign or domestic Government Official or employee, (c) has violated or is violating any provision of the US Foreign Corrupt Practices 
Act of 1977, as amended (including the rules and regulations issued thereunder) or any other law, rule, regulation, or other legally binding 
measure of any jurisdiction that relates to bribery or corruption (collectively, “ Anti-Bribery Laws ”), (d) has established or maintained, or is 
maintaining, any unlawful fund of corporate monies or other properties, (e) has made any bribe, unlawful rebate, unlawful payoff, influence 
payment, kickback or other unlawful payment of any nature in furtherance of an offer, payment, promise to pay, authorization, or ratification 
of the payment, directly or indirectly, of any gift, money or anything of value to a Government Official to secure any improper advantage 
(within the meaning of such term under any applicable Anti-Bribery Law) or to obtain or retain business, or (f) has otherwise taken any 
action that has caused, or would reasonably be expected to cause the Company to be in violation of any applicable Anti-Bribery Law. The 
Company has established and maintains a compliance program, internal controls and procedures appropriate for compliance with the Anti-
Bribery Laws.  

     (l) The Company is and at all times has been in material compliance with federal or state criminal or civil Laws (including the federal 
Anti-Kickback Statute (42 U.S.C. §1320a-7b), Stark Law (42 U.S.C. §1395nn), Federal False Claims Act (31 U.S.C. §3729 et seq.), Health 
Insurance Portability and Accountability Act of 1996 (42 U.S.C. §1320d et seq., and any comparable state or local laws), and the regulations 
promulgated pursuant to such Laws, or which are cause for civil or criminal penalties or mandatory or permissive exclusion from Medicare 
(Title XVIII of the Social Security Act), Medicaid (Title XIX of the Social Security Act) or any other state or federal health care program 
(each, a “ Program ”). To the Knowledge of the Company, there is no civil, criminal, administrative or other action, suit, demand, claim, 
hearing, investigation, proceeding, notice or demand (a “ Proceeding ”) (i) excluding any sealed Proceeding, pending or received, (ii) in the 
case of a sealed Proceeding, pending or received, or (iii) in the case of any Proceeding, threatened, in each case against the Company, that 
could reasonably be  
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expected to result in its exclusion from participation in any Program or other third party payment programs in which the Company 
participates.  

     (m) The Company is not the subject of any pending or, to the Knowledge of the Company, threatened investigation in respect of the 
Company or the Company’s products by the FDA pursuant to its “Fraud, Untrue Statements of Material Facts, Bribery, and Illegal 
Gratuities” Final Policy set forth in 56 Fed. Reg. 46191 (September 10, 1991) and any amendments thereto. Neither the Company, nor any 
officer, employee, or to the Knowledge of the Company, any agent of the Company, or any other person acting on such agent’s behalf, has 
directly or indirectly, given or agreed to give any gift or similar benefit to any customer, supplier, governmental employee or other person 
who is or may be in a position to help or hinder the business of the Company (or assist the Company in connection with any actual or 
proposed transaction) in violation of any applicable law or regulation.  

     4.9 Litigation . Except as listed in Section 4.9 of the Company Disclosure Schedule, there is not now, and since January 1, 2008 there have 
not been, any claims, actions, suits, proceedings, investigations or reviews of any kind, pending or, to the Knowledge of the Company, 
threatened against the Company or against any of their respective assets or properties or against any of their respective officers or directors in 
their capacities as officers or directors of the Company.  

     4.10 Absence of Material Adverse Changes . Except as reflected in the Interim Financial Statements, since December 31, 2010, there has 
not been any (a) Company Material Adverse Effect; (b) damage, destruction, or loss, not covered by insurance, that would constitute a 
Company Material Adverse Effect; or (c) material change by the Company in accounting methods or principles used for financial reporting 
purposes, except as required by a change in applicable Law or GAAP and concurred with by the Company’s independent public accountants.  

     4.11 Taxes . (a) All federal, state, local and foreign Tax Returns required to be filed by or on behalf of the Company and each affiliated, 
combined, consolidated or unitary group of which the Company is a member (a “ Company Group ”) have been timely filed, and all returns 
filed are complete and accurate in all material respects; (b) all Taxes due and owing by the Company or any Company Group have been paid, 
and all Taxes that have accrued but that are not yet due and owing have been adequately reserved for in the Audited Balance Sheet or the 
Interim Balance Sheet in accordance with GAAP; (c) to the Company’s Knowledge, there is no presently pending, contemplated or scheduled 
audit examination, deficiency, refund litigation, proposed adjustment or matter in controversy with respect to any Taxes due and owing by the 
Company or any Company Group; (d) the Company has not filed any waiver of the statute of limitations applicable to the assessment or 
collection of any Tax; (e) all assessments for Taxes due and owing by the Company or any Company Group with respect to completed and 
settled examinations or concluded litigation have been paid; (f) the Company is not a party to any tax indemnity agreement, tax sharing 
agreement or other agreement under which the Company could become liable to another person as a result of the imposition of a Tax upon any 
person, or the assessment or collection of such a Tax; (g) the Company has complied in all material respects with all rules and regulations 
relating to the withholding of Taxes; (h) neither the Company nor any Company Group member is a party to any Contract or plan that has 
resulted or would result, individually or in the aggregate, in connection with this Agreement or any change of control of  
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the Company or any Company Group member in the payment of any “excess parachute payments” within the meaning of Section 280G of the 
Code; and (i) neither the Company nor any Company Group member has made any payments since December 31, 2007, and is not a party to an 
agreement that could require it to make any payments (including any deemed payment of compensation upon exercise of an option), that would 
not be fully deductible by reason of Section 162(m) of the Code.  

     4.12 Contracts .  

     (a) Section 4.12 of the Company Disclosure Schedule lists (or to the extent listed in Sections 4.1B, 4.1C, 4.1D, or 4.1G of the Company 
Disclosure Schedule a cross-reference is provided in Section 4.12 of the Company Disclosure Schedule), and the Company has heretofore 
furnished to Parent complete and accurate copies of (or, if oral, the Company Disclosure Schedule states all material provisions of) the 
following Contracts (the “ Material Contracts ”) to which the Company is a party or any of its properties or assets are bound:  

     (i) every employment, consulting, severance or change of control Contract for the benefit of any director, officer, employee, other 
person or Stockholder of the Company or any affiliate thereof;  

     (ii) Every Contract with physicians, scientific advisory board members or consultants;  

     (iii) every Contract that would reasonably be expected to involve payments by or to the Company in excess of $5,000 during the 
Company’s current fiscal year or in excess of $20,000 in the aggregate during the Company’s next two fiscal years, or that was not made 
in the ordinary course of business;  

     (iv) any other Contract that requires a payment upon transfer or a change of control of the Company or otherwise in connection with 
the transactions contemplated by this Agreement;  

     (v) any Contract containing any covenant (A) limiting in any material respect the right of the Company to engage in any line of 
business or (B) granting any strategic, commercial or distribution rights with respect to a Company product;  

     (vi) any Contract pursuant to which the Company has continuing obligations to develop any Intellectual Property that will not be 
owned, in whole or in part, by the Company; and  

     (vii) any Contract with a third party who supplies ingredients, raw materials or components to the Company that are used in Company 
Products.  

     (b) The Company has performed in all material respects all obligations required to be performed by it and is not in default in any material 
respect under any Material Contract, and such Material Contracts are in full force and effect on the date hereof and valid and enforceable by 
the Company in accordance with their respective  
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terms except as may be limited by Laws affecting creditors’ rights generally or by judicial limitations on the right to specific performance or 
other equitable remedies. There has not been any event of default (or any event or condition which with notice or the lapse of time, both or 
otherwise, would constitute an event of default or give rise to rights of reversion, termination or acceleration) under any Material Contracts 
on the part of the Company or, to the Company’s Knowledge, any party to any thereof, and performance of any such Material Contract will 
not have a Company Material Adverse Effect. As of the date of this Agreement, the Company is not a party to or bound by any Contract 
(i) that restricts the Company’s, or after the Merger would restrict the Surviving Corporation’s or Parent’s, ability to conduct the Company’s 
business, (ii) that imposes on the Company any material obligations (including, without limitation, to pay contingent payments or license 
fees) not reflected in the Company Financial Statements, or (iii) that obligates the Company to make any payment or take any action which 
would violate any Law.  

     4.13 Intellectual Property Rights .  

     (a) The Company owns, free and clear of any Lien, or is licensed to use, all Intellectual Property useful in or necessary to conduct its 
Business (the “ Company Intellectual Property ”) and, except as set forth in Section 4.13A of the Company Disclosure Schedule, the 
Company has the exclusive right to use such Company Intellectual Property.  

     (b) No claim has been asserted, or to the Knowledge of the Company, threatened by any person, with respect to the use of the Company 
Intellectual Property by the Company or challenging or questioning the validity or effectiveness of any license or agreement with respect 
thereto, and no basis for any such claim exists.  

     (c) Neither the use of the Company Intellectual Property by the Company in the current or planned conduct of its business, nor the 
manufacture, marketing, distribution, use or sale of any current product or service of the Company or of any product or service identified for 
development by the Company, infringes on the Intellectual Property rights of any person.  

     (d) Section 4.1C of the Company Disclosure Schedule is complete and accurate, and all Company Registered Intellectual Property listed 
in Section 4.1C of the Company Disclosure Schedule has the status indicated therein and, unless provided otherwise in Section 4.1C of the 
Company Disclosure Schedule, is in good standing and has not been abandoned. The Company has made all statutorily required filings and 
payments, if any, to record and maintain its interests and taken reasonable actions to protect its rights in the Company Registered Intellectual 
Property.  

     (e) The Company Registered Intellectual Property is valid and to the Knowledge of the Company, has not been challenged in any judicial 
or administrative proceeding.  

     (f) To the Knowledge of the Company, no person or entity nor such person’s or entity’s business or products has infringed or 
misappropriated any Company  
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Intellectual Property owned by the Company, or currently is infringing or misappropriating any Company Intellectual Property owned by the 
Company.  

     (g) To the Knowledge of the Company, no employee or consultant of the Company is subject to or otherwise restricted by any 
employment, nondisclosure, assignment of inventions, nonsolicitation of employees or noncompetition agreement between such employee 
or consultant and a third party that has been violated or will be violated as a result of the Merger. Except as set forth in Section 4.13G of the 
Company Disclosure Schedule, all employees and consultants of the Company have signed a confidentiality and assignment of inventions 
agreement, true and correct copies of which have been delivered to Parent, and each such agreement is, and after the Effective Time shall 
remain, the legal, binding and enforceable obligation of such employee or consultant.  

     (h) Except as set forth in Section 4.1C of the Company Disclosure Schedule, the Company has not granted any license rights or otherwise 
transferred to a third party any Company Intellectual Property owned by the Company, or agreed to indemnify any third party with respect 
to any alleged infringement or misappropriation of any third party’s Intellectual Property by the Company’s business or products, except in 
connection with the sale or testing of products or services of the Company in the ordinary course.  

     4.14 Assets . The material fixtures, equipment, facilities and tangible operating assets of the Company are suitable for the uses for which 
they are presently used or intended to be used, free from defects and in good operating condition (ordinary wear and tear excepted) in all 
material respects and are sufficient for the conduct of the Company’s business as currently conducted. All such assets are being and have been 
properly and regularly serviced and maintained by the Company in a manner that would not void or limit the coverage of any warranty thereon 
in any material respect. All improvements and modifications of such facilities by the Company, the Company’s uses of such facilities and all 
such facilities and their uses conform to applicable zoning and building Laws in all material respects. The Company has good, marketable and 
insurable title to, or, in the case of leases, valid and subsisting leasehold interests in, all tangible assets that are reflected on the books and 
records of the Company or are used in the operations of the Company, free and clear of any Liens except Liens for current taxes or assessments 
not yet due and payable.  

     4.15 Accounts Receivable . All accounts and notes receivable shown on the Interim Balance Sheet are, and all accounts and notes receivable 
created up to the Effective Time will be, except to the extent already paid, valid and collectible (net of reserves therefor reflected on the Interim 
Balance Sheet) obligations owing to the Company, not subject to any defenses or set-offs. The Company has no outstanding, and has not made 
any arrangements for, any notes or accounts receivable from any director, officer or Stockholder.  

     4.16 Inventories . Except as specifically set forth in Section 4.16 of the Company Disclosure Schedule, (a) the quantities of all Inventories of 
the Company (net of reserves therefor reflected on the Interim Balance Sheet) are reasonable and balanced in the circumstances of the 
Company and (b) the Inventories of the Company are not obsolete, damaged, slow-moving, defective or excessive. Section 4.16 of the 
Company Disclosure Schedule sets forth a true and complete list of the addresses of all warehouses or other facilities  
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and customers in which or with whom Inventories of the Company are located, and in each such case, indicates whether the facility contains 
Inventories relating to the Business.  

     4.17 [Reserved].  

     4.18 Insurance Policies . All policies of insurance listed in Section 4.1H of the Company Disclosure Schedule are in full force and effect, 
have been issued for the benefit of the Company by properly licensed reputable insurance carriers, and to the Company’s Knowledge are 
customary for the assets, business and operations of the Company. The Company has promptly and properly notified its insurance carriers of 
any and all material claims known to it with respect to its operations or products for which it is insured.  

     4.19 Labor Agreements . The Company is not a party to any collective bargaining agreement with any labor organization. To the 
Company’s Knowledge, the Company has not committed any unfair labor practice. There is not currently pending or, to the Knowledge of the 
Company, threatened a demand for recognition from any labor union with respect to, and the Company has no Knowledge of any attempt that 
has been made or is being made to organize, any of the persons employed by the Company. There is no strike, slow-down, work stoppage or 
lockout, or to the Company’s Knowledge any threat thereof, by or with respect to any of the employees of the Company. To the Company’s 
Knowledge, there is no strike, slow-down, work stoppage or lockout, or any threat thereof, by or with respect to any supplier of the Company. 
The Company has no Knowledge of any Company employee’s intention to make a claim against the Company, for any reason, and to the 
Company’s Knowledge no basis for any such claim exists. No employee of the Company has notified the Company that he or she intends to 
terminate employment with the Company from and after the Closing.  

     4.20 Benefit Plans .  

     (a) Except as set forth on Section 4.20 of the Company Disclosure Schedule, the Company does not sponsor, maintain, or contribute to, 
nor has it, within the past five years, sponsored, maintained, participated in or contributed to or been required to contribute to, any 
“employee pension benefit plan” (“ Pension Plan ”), as such term is defined in Section 3(2) of ERISA, including, solely for the purpose of 
this subsection, a plan excluded from coverage by Section 4(b)(5) of ERISA. Any Pension Plan set forth on Section 4.20 of the Company 
Disclosure Schedule is in compliance with applicable provisions of ERISA, the Code, and other applicable Law and the Company has 
performed in all material respects its obligations under such Pension Plan, other than any amendment required to be made to maintain its 
qualification for which the “remedial amendment period” as defined in Section 401(b) of the Code has not expired.  

     (b) The Company does not sponsor, maintain, participate in or contribute to, nor has it, within the past five years, sponsored, maintained, 
participated in or contributed to or been required to contribute to, any Pension Plan that is subject to Title IV of ERISA.  

     (c) Except as set forth on Section 4.20 of the Company Disclosure Schedule, the Company does not sponsor, maintain, participate in or 
contribute to any “employee welfare benefit plan” (“ Welfare Plan ”), as such term is defined in Section 3(1) of ERISA,  
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whether insured or otherwise, and any such Welfare Plan is in compliance in all material respects with the provisions of ERISA, the Code, 
and all other applicable Laws, including, but not limited to, Section 4980B of the Code and the regulations thereunder, and Part 6 of Subtitle 
B of Title I of ERISA. The Company has not established, participated in or contributed to any “voluntary employees’ beneficiary 
association” within the meaning of Section 501(c)(9) of the Code.  

     (d) Except as set forth in Sections 4.1I or 4.1J of the Company Disclosure Schedule or as required by state or federal Laws, the Company 
does not maintain, participate in or contribute to any oral or written bonus, profit-sharing, compensation (incentive or otherwise), 
commission, stock option, or other stock-based compensation, retirement, severance, change of control, vacation, sick or parental leave, 
dependent care, deferred compensation, cafeteria, disability, hospitalization, medical, death, retiree, insurance, or other benefit or welfare or 
other similar plan, policy, agreement, trust, fund, or arrangement providing for the remuneration or benefit of all or any employees, directors 
or any other person, that is neither a Pension Plan nor a Welfare Plan (collectively, the “ Compensation Plans ”).  

     (e) With respect to the Pension Plans, Welfare Plans or Compensation Plans set forth in Section 4.1J of the Company Disclosure 
Schedule, no event has occurred and there exists no condition or set of circumstances, in connection with which the Company would be 
subject to any material liability under the terms of such Plans (other than the payment of benefits thereunder), ERISA, the Code or any other 
applicable Law.  

     (f) The IRS has issued either favorable determination letters or opinion letters (with respect to any prototype or volume submitted plan 
document) with respect to all Company Pension Plans that are intended to be qualified under Section 401(a) of the Code. The Company has 
provided to Parent summaries of all Pension Plans, Welfare Plans, Compensation Plans, and related agreements, and, where applicable, 
complete and accurate copies of all annual reports (Form 5500), favorable determination letters, current summary plan descriptions, and all 
employee handbooks or manuals.  

     (g) The execution of, and performance of the transactions contemplated in, this Agreement will not (either alone or upon the occurrence 
of any additional or subsequent events) constitute an event under any Pension Plan, Welfare Plan, Compensation Plan, or other arrangement 
that will or may result in any payment (whether of severance pay or otherwise), acceleration, forgiveness of indebtedness, vesting, 
distribution, increase in benefits, or obligation to fund benefits. No amount that could be received (whether in cash or property or the vesting 
of property) as a result of any of the transactions contemplated by this Agreement by any employee, officer, or director of the Company or 
any of its affiliates who is a “disqualified individual” (as such term is defined in proposed Treasury Regulation Section 1.280G-1) under any 
Pension Plan, Welfare Plan, or Compensation Plan currently in effect would be an “excess parachute payment” (as such term is defined in 
Section 280G(b)(1) of the Code).  

     (h) Section 409A . Each “nonqualified deferred compensation plan” (as such term is defined in Section 409A(d)(1) of the Code) has been 
operated since January 1, 2005 in good faith compliance with Section 409A of the Code and any IRS guidance  
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issued with respect thereto. No such nonqualified deferred compensation plan has been “materially modified” (within the meaning of IRS 
Notice 2005-1) at any time after October 3, 2004.  

     4.21 Contracts with Related Parties . There are no agreements or contracts between the Company and any officer, director, or Stockholder of 
the Company or, to the Company’s Knowledge, any entity in which any such officer, director or Stockholder owns a more than five percent 
(5%) equity interest that would entitle such Person to receive consideration as a result of the consummation of the transactions contemplated by 
this Agreement. There is no physician who will be entitled to receive consideration as a result of the consummation of the transactions 
contemplated by this Agreement.  

     4.22 Relations with Certain Parties . Since December 31, 2008, no supplier of the Company has cancelled any material contract or order for 
provision of, and, to the Knowledge of the Company, there has been no threat by any such supplier not to provide, raw materials, products, 
supplies, or services to the Company either prior to or following the Merger.  

     4.23 Product Liability Claims . The Company has not incurred any uninsured or insured Product Liability, or received a claim based upon 
alleged Product Liability, with respect to products tested, manufactured, distributed or sold prior to the Effective Time and, to the Knowledge 
of the Company, no basis for any such claim exists. To the Knowledge of the Company, the Company does not have any liability or obligation 
with respect to any Product Liability, whether or not heretofore asserted. The Company has not had any product recalls related to products 
tested, manufactured, distributed or sold prior to the Effective Time.  

     4.24 Product Candidate Registration Files . The Company has in its possession (and the same are included in the Company’s assets) copies 
of all the material documentation filed in connection with filings made by the Company for regulatory approval or registration of the Product 
Candidate.  

     4.25 Environmental Matters . Except in material compliance with all applicable Laws, (a) there are no Hazardous Materials (as defined 
below) in, on, or under any properties owned, leased or used at any time by the Company, and (b) the Company has not disposed of, emitted, 
discharged, handled, stored, transported, used or released any Hazardous Materials, or arranged for the disposal, discharge, storage or release of 
any Hazardous Materials, or exposed any employee or other individual to any Hazardous Materials. The Company has not received any written 
notice of any alleged claim, violation of or liability under any Environmental Law (as defined below) that has not heretofore been cured or for 
which there is any remaining material liability. The Company has available for inspection by Parent all environmental audits and environmental 
assessments of any facility owned, leased or used at any time by the Company in the possession or control of the Company. For the purposes of 
this Section 4.25, (i) “ Environmental Laws or Regulations ” means all legal requirements relating to pollution, protection of the environment 
or exposure of any individual to Hazardous Materials, including Laws and regulations relating to emissions, discharges, releases or threatened 
releases of Hazardous Materials, or otherwise relating to the manufacture, processing, registration, distribution, labeling, recycling, use, 
treatment, storage, disposal, transport or handling of Hazardous Materials, and (ii) “ Hazardous Materials ” means chemicals, pollutants, 
contaminants,  
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wastes, toxic substances, radioactive and biological materials, asbestos-containing materials (ACM), hazardous substances, petroleum and 
petroleum products or any fraction thereof.  

     4.26 Business and Marketing Plans . The Company has made available to Parent all written business plans or marketing programs used in 
the past or currently employed by the Company.  

     4.27 Absence of Certain Business Practices . Neither the Company nor any officer, employee or agent of the Company nor, to the 
Company’s Knowledge, any other person acting on their behalf, has directly or indirectly, given or agreed to give any gift or similar benefit to 
any customer, supplier, governmental employee or other person who is or may be in a position to help or hinder the business of the Company 
(or assist the Company in connection with any actual or proposed transaction) in violation of any applicable Law or regulation.  

     4.28 Minute Books . The Company has previously made available to Parent or its representatives all of its and its Subsidiaries’ minutes of 
meetings of and corporate actions or written consents by the Stockholders, Boards of Directors, and committees of the Boards of Directors of 
the Company, and all such minutes, actions and consents are accurate and complete.  

     4.29 No Finders . No act of the Company has given or will give rise to any claim against any of the parties hereto for a brokerage 
commission, finder’s fee, financial advisory fee, investment banking fee or other like payment in connection with the transactions contemplated 
herein.  

     4.30 State Takeover Laws . The Board of Directors of the Company has approved this Agreement and the transactions contemplated hereby 
and has taken all action necessary to prevent the application of any “fair price,” “moratorium,” “control share acquisition,” or other similar anti-
takeover statute or regulation, or the provisions of any applicable anti-takeover provisions in the Articles of Incorporation or Bylaws of the 
Company, to this Agreement or any of the transactions contemplated hereby or thereby.  

     4.31 HSR Act . The Merger is not subject to the HSR Act.  

     4.32 Brokers’  and Finders’  Fees . The Company has not incurred, nor will it incur, directly or indirectly, any liability for brokerage or 
finders’ fees or agents’ commissions or any similar charges in connection with this Agreement.  

     4.33 Disclosure . Without limitation of the representations and warranties contained in this Article 4, no representation or warranty by the 
Company in this Agreement, and no information disclosed in the Company Disclosure Schedule, contains any untrue statement of a material 
fact or, to the Company’s Knowledge, omits to state a material fact necessary to make the statements contained herein or therein, in light of the 
circumstances under which they were made, not misleading.  
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ARTICLE 5  
REPRESENTATIONS AND WARRANTIES  
OF PARENT AND MERGER SUBSIDIARY  

     Parent and Merger Subsidiary hereby jointly and severally make the following representations and warranties to the Company:  

     5.1 Corporate Existence and Authorization .  

     (a) Each of Parent and Merger Subsidiary is a corporation duly incorporated, validly existing and in good standing under the Laws of its 
jurisdiction of incorporation, has the requisite power and authority to own, lease and operate its properties and to carry on its business as 
now being conducted. Each of Parent and Merger Subsidiary is duly licensed or qualified to do business and is in good standing in each 
jurisdiction in which the nature of the business conducted by it or the character or location of the properties and assets owned or leased or 
held under license by it makes such licensing or qualification necessary, except where the failure to be so licensed, qualified or in good 
standing would not, individually or in the aggregate, reasonably be expected to have a Parent Material Adverse Effect.  

     (b) Each of Parent and Merger Subsidiary has the requisite power and authority to execute and deliver this Agreement and the other 
agreements contemplated hereby to which it is a party, and to perform its obligations hereunder and thereunder and to consummate the 
transactions contemplated hereby. The execution and delivery of this Agreement and the other agreements contemplated hereby to which it 
is a party, the performance of its obligations hereunder and thereunder, and the consummation of the transactions contemplated hereby and 
thereby have been duly and validly authorized by Board of Directors of Merger Subsidiary and by Parent as the sole Stockholder of Merger 
Subsidiary, and no other proceedings on the part of Parent or Merger Subsidiary are necessary to authorize the execution, delivery and 
performance of this Agreement or the other agreements contemplated hereby to which each is a party, as applicable, or to consummate the 
transactions contemplated hereby and thereby. No vote of the holders of any class or series of Parent’s capital stock or other securities is 
necessary for the consummation by Parent of the transactions contemplated in this Agreement or the other agreements contemplated hereby 
to which it is a party. Parent has taken all corporate action necessary to reserve for issuance a sufficient number of shares of Parent Common 
Stock for delivery to the Company Stockholders upon consummation of the Merger.  

     (c) This Agreement has been duly and validly executed and delivered by each of Parent and Merger Subsidiary and constitutes, assuming 
due authorization, execution and delivery of this Agreement by the Company, a legal, valid and binding obligation of each of Parent and 
Merger Subsidiary, enforceable against each of them in accordance with its terms, subject to Laws of general application relating to 
bankruptcy, insolvency, fraudulent conveyance and other similar rights affecting creditors rights generally and general equitable principles. 
Other than the Merger Subsidiary, Parent has no Subsidiaries.  
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     (d) Parent has delivered to the Company (or made publicly available via EDGAR) complete and correct copies of the Certificate of 
Incorporation and Bylaws Parent and Merger Subsidiary, in each case as amended through the date of this Agreement.  

     5.2 Non-Contravention; Necessary Consents . The authorization and approval by the Boards of Directors of Parent and Merger Subsidiary, 
the execution and delivery by Parent and Merger Subsidiary of this Agreement and the other agreements contemplated hereby to which Parent 
or Merger Subsidiary is a party subject to any applicable requirements of the HSR Act and similar Laws of foreign countries, and the 
consummation of the transactions contemplated hereby and thereby will not:  

     (a) conflict with or violate any provision of the Certificate of Incorporation or Bylaws or other organizational documents of the Parent or 
Merger Subsidiary;  

     (b) violate any statute, law, rule, regulation, order, or decree of any Governmental Body or any nongovernmental self-regulatory agency 
by which Parent or Merger Subsidiary or any of their respective properties or assets may be bound;  

     (c) require any filing (except for the filing and recordation of appropriate merger documents as required by the DGCL and applicable 
federal and state securities laws) with or permit, consent, or approval to be obtained from any third party, Governmental Body or any 
nongovernmental self-regulatory agency; or  

     (d) result in any violation or breach of, or constitute (with or without due notice or lapse of time or both) a default under, result in the loss 
of any benefit under, or give rise to any right of termination, cancellation, increased payments, or acceleration under, or result in the creation 
of any Lien on any of the properties or assets of Parent or Merger Subsidiary under, any of the terms, conditions, or provisions of any note, 
bond, mortgage, indenture, license, franchise, permit, authorization, agreement, or other instrument or obligation to which Parent or Merger 
Subsidiary is a party, or by which it or any of its properties or assets may be bound, except with respect to clauses (b) through (d), for any 
such conflicts, violations, breaches, defaults or other occurrences which would not, individual or in the aggregate, prevent or materially 
delay consummation of any of the transactions contemplated by this Agreement or otherwise prevent Parent or Merger Subsidiary from 
otherwise performing its obligations under this Agreement.  

     5.3 Capitalization .  

     (a) The authorized capital stock of Parent consists of (i) 50,000,000 shares of Parent Common Stock, of which 24,392,759 shares are 
issued and outstanding as of March 30, 2011. All (i) outstanding shares of Parent Common Stock are, (ii) additional shares of Parent 
Common Stock issued after the date hereof and prior to the Effective Time, if any, will be, and (iii) shares of Parent Common Stock issued 
pursuant to this Agreement will be, duly authorized and validly issued, fully paid and nonassessable, not subject to any preemptive rights, 
rights of first refusal or other Liens created by any Person (other than the Company Stockholders), and issued in compliance with all 
applicable federal and state securities Laws.  
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     (b) As of March 30, 2011, there are 6,576,174 shares of Parent Common Stock reserved for issuance pursuant to the Parent Option Plan, 
of which there are outstanding Parent Stock Options to purchase an aggregate of 5,541,982 shares of Parent Common Stock. All shares of 
Parent Common Stock subject to issuance as aforesaid, upon issuance on the terms and conditions specified in the instruments pursuant to 
which they are issuable, will be duly authorized, validly issued, fully paid and nonassessable and issued in compliance with all applicable 
federal and state securities Laws. Except as set forth above, as of the date of this Agreement, there are no Parent Stock Purchase Rights and 
there are no agreements, arrangements or undertakings of any kind to which Parent is a party or by which it is bound obligating Parent to 
issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of capital stock or other equity securities of Parent or 
obligating Parent to issue, grant, extend or enter into any such agreement, arrangement or undertaking. The Parent Option Plan that is filed 
as an exhibit to the Parent Reports is a complete and correct copy thereof as in effect on the date hereof.  

     (c) There are no outstanding contractual obligations of Parent to repurchase, redeem or otherwise acquire any shares of Parent Common 
Stock or to pay any dividend or make any other distribution in respect thereof or to provide financing to, or make any investment (in the 
form of a loan, capital contribution or otherwise) in, any Person. As of the date hereof, there are no voting trusts or other agreements or 
understandings to which Parent is a party with respect to the voting of stock of Parent. There are no outstanding notes or other indebtedness 
or other securities of Parent having the right to vote (or convertible into, or exchangeable for, securities having he right to vote) on any 
matters on which holders of Parent Common Stock may vote.  

     (d) There are no rights of first refusal, co-sale rights or registration rights granted by Parent with respect to Parent’s capital stock and in 
effect as of the date hereof. The execution of this Agreement and consummation of the Merger and the other transactions contemplated by 
this Agreement will not result in the grant of any rights under Parent’s stockholder rights plan nor require any Parent rights to be exercised, 
distributed or triggered.  

     5.4 Litigation . There is no litigation, suit, proceeding, claim, arbitration or investigation pending, or as to which Parent or Merger 
Subsidiary has received any notice of assertion, against Parent or Merger Subsidiary, nor is there any injunction, order, judgment, ruling or 
decree imposed upon Parent or Merger Subsidiary, in each case, by or before any Governmental Body, that would, individually or in the 
aggregate, reasonably be expected to have a Parent Material Adverse Effect, impair in any material respect the ability of Parent or Merger 
Subsidiary to perform their obligations hereunder or prevent, enjoin, alter or materially delay any of the transactions contemplated by this 
Agreement.  

     5.5 Parent Reports .  

     (a) Parent has filed all Parent Reports required to be filed with the SEC on or prior to the date hereof. Each Parent Report has complied in 
all material respects with the applicable requirements of the Securities Act, and the rules and regulations promulgated thereunder, and the 
Exchange Act, and the rules and regulations  
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promulgated thereunder, as applicable, each as in effect on the date so filed. None of the Parent Reports (including any financial statements 
or schedules included or incorporated by reference therein) contained when filed any untrue statement of a material fact or omitted or omits, 
as the case may be, to state a material fact required to be stated or incorporated by reference therein or necessary to make the statements 
therein, in the light of the circumstances under which they were or are made, not misleading.  

     (b) The consolidated financial statements of Parent included in the Parent Reports (the “Parent Financial Statements”) have been 
prepared in accordance with GAAP (except, in the case of unaudited interim statements, as indicated in the notes thereto) applied on a 
consistent basis during the periods involved (except as may be indicated in the notes thereto) and fairly present in all material respects the 
consolidated financial position of Parent and Merger Subsidiary as of the dates thereof and the consolidated results of their operations and 
cash flows for the periods then ended (subject, in the case of unaudited interim statements, to normal year-end audit adjustments).  

     (c) Since September 30, 2010, except for publicly disclosed matters and actions taken in connection with this Agreement and the 
transactions contemplated hereby, (i) Parent has conducted its business in the ordinary course, and (ii) there has not been any Parent 
Material Adverse Effect or any change, event, development, condition, occurrence or effect that has had or would reasonably be expected to 
have, individually or in the aggregate, a Parent Material Adverse Effect. Between September 30, 2010 and the date hereof, no event has 
occurred (other than the execution of this Agreement) that requires or will require Parent to file a Form 8-K with the SEC that has not been 
filed prior to the date hereof by Parent.  

     (d) No executive officer of Parent has failed in any respect to make the certifications required of him or her under Section 302, 404 or 
906 of the Sarbanes-Oxley Act with respect to any Parent Report, and each of such certifications and statements contain no qualification or 
exceptions to the matters certified therein other than a knowledge qualification, permitted under such provision, and have not been modified 
or withdrawn and neither Parent nor any of its officers has received any notice from the SEC or any other Governmental Body questioning 
or challenging the accuracy, completeness, form or manner of filing or submission of such certifications. Parent is in compliance in all 
material respects with all of the provisions of the Sarbanes-Oxley Act, and the provisions of the Exchange Act and the Securities Act 
relating thereto, as they apply to Parent.  

     5.6 Compliance with Legal Requirements . Parent and Merger Subsidiary are in compliance with all Laws applicable to Parent or Merger 
Subsidiary, as applicable, except for such non-compliance as would not, individually or in the aggregate, reasonably be expected to have a 
Parent Material Adverse Effect. Parent hold all permits, licenses, variances, clearances, consents, commissions, franchises, exemptions, orders 
and approvals from Governmental Bodies (collectively, “ Parent Permits ”) necessary for the lawful conduct of its business, and all such Parent 
Permits are valid and in full force and effect, except where the failure to hold the same or of the same to be valid and in full force and effect 
would not, individually or in the aggregate, reasonably be expected to have a Parent Material Adverse Effect. Parent is in compliance with  
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the terms of all Parent Permits, except for such non-compliance as would not, individually or in the aggregate, reasonably be expected to have a 
Parent Material Adverse Effect.  

     5.7 Merger Subsidiary . All outstanding shares of capital stock of Merger Subsidiary are duly authorized, validly issued, fully paid and 
nonassessable. Since the date of its incorporation, Merger Subsidiary has not carried on any business other than in connection with the entering 
into of this Agreement and the agreements contemplated hereby or conducted any operations, and has no debts, liabilities, obligations, 
restrictions, disabilities or duties other than as contemplated by this Agreement and the agreements contemplated hereby, and the performance 
of its obligations hereunder and thereunder.  

ARTICLE 6  
COVENANTS  

     6.1 Conduct of Business of the Company . Except as expressly contemplated by this Agreement, unless Parent shall otherwise consent in 
writing, during the period from the date of this Agreement to the Effective Time, the Company will conduct its operations according to its 
ordinary and usual course of business, consistent with past practice and in a manner that preserves the accuracy of the Company’s 
representations and warranties herein. The Company will use its commercially reasonable efforts to preserve substantially intact its Business, to 
keep available the services of its officers and key employees and to maintain satisfactory relationships with licensors, licensees, suppliers, 
contractors, distributors, physicians, consultants, customers, and others having relationships with the Company. The Company will promptly 
advise Parent of any change in the management, present or planned business, prospects, properties, liabilities, results of operations, or financial 
condition of the Company. The Company will, prior to distributing or otherwise circulating any notices, directives, or other communications 
directed to all or groups of Stockholders, customers, vendors, employees, distributors, or others associated with the Company relating to the 
transactions contemplated hereby or to the operation of the Company after consummation of such transactions, consult with Parent and give 
Parent reasonable opportunity to comment thereon. Without limiting the generality of the foregoing, and except as otherwise expressly 
provided in or contemplated by this Agreement, from the date of this Agreement until the earlier of the termination of this Agreement or the 
Effective Time, the Company will not, without the prior written consent of Parent, do any of the following:  

     (a) Except for the Authorized Charter Amendment, amend its Articles of Incorporation, Bylaws or other governing documents;  

     (b) authorize for issuance, issue, sell, pledge, or deliver (whether through the issuance or granting of additional options, warrants, 
commitments, subscriptions, rights to purchase, or otherwise) any stock of any class or any securities exercisable for the purchase of, or 
convertible into, shares of stock of any class (other than (i) the issuance of shares of Company Common Stock pursuant to the exercise of 
Company Stock Purchase Rights outstanding on the date of this Agreement, (ii) the acceleration of vesting of, or repricing of, Company 
Stock Purchase Rights in accordance with Section 2.7(a), (iii) the conversion of any Stock Purchase Rights; and (iv) the issuance of up to 
20,000,000 additional shares of Company Common Stock in connection with the Seed Financing, the conversion of the Stock Purchase 
Rights and the Debt Conversion Agreements) (collectively, the “ Permitted Issuances ”);  
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     (c) split, combine, or reclassify any shares of its capital stock (whether by merger, consolidation, reorganization or otherwise), declare, 
set aside, or pay any dividend or other distribution (whether in cash, stock, or property or any combination thereof) in respect of its capital 
stock; or redeem or otherwise acquire any shares of its capital stock or its other securities; or amend or alter any material term of any of its 
outstanding securities (other than as specifically contemplated by this Agreement);  

     (d) other than trade payables incurred in the ordinary course of business and consistent with past practice (i) create, incur or assume any 
indebtedness for borrowed money, or assume, guarantee, endorse, or otherwise agree to become liable or responsible for the obligations of 
any other person, or (ii) make any loans, advances or capital contributions to, or investments in, any other person; or create, incur or assume 
any material Lien on any material asset;  

     (e) (i) increase in any manner the compensation of any of its directors, officers, employees, or consultants, or accelerate the payment of 
any such compensation, except as required by existing contractual commitments or applicable Law; (ii) pay or accelerate or otherwise 
modify the payment, vesting, exercisability, or other feature or requirement of any pension, retirement allowance, severance, change of 
control, stock option, or other employee benefit to any such director, officer, employee or consultant, except as provided in Section 2.7(a); 
or (iii) except as required by existing contractual commitments or applicable Laws, commit itself to any additional or increased pension, 
profit-sharing, bonus, incentive, deferred compensation, group insurance, severance, change of control, retirement or other benefit, plan, 
agreement, or arrangement, or to any employment or consulting agreement, with or for the benefit of any person, or amend any of such plans 
or any of such agreements in existence on the date hereof (except any amendment required by Law);  

     (f) except in the ordinary course of business, sell, transfer, distribute to its Stockholders, mortgage, license, sublicense or otherwise 
dispose of or encumber any assets or properties of the Company in any manner;  

     (g) acquire or agree to acquire (i) by merging or consolidating with, or by purchasing a substantial portion of the assets of, or by any 
other manner, any business of any corporation, partnership, joint venture, association, or other business organization or division thereof or 
(ii) any assets that are material, individually or in the aggregate, to the Company, considered as a whole, except purchases of inventory, 
materials and supplies in the ordinary course of business and consistent with past practice;  

     (h) make or agree to make any capital expenditure or expenditures;  

     (i) enter into or terminate, or amend, extend, renew, or otherwise modify in any material respect (including, but not limited to, by default 
or by failure to act) any joint ventures or any other agreements, protocols or work plans pursuant to agreements with third parties, 
commitments, or contracts that are material to the Company (except contracts, agreements or understandings expressly provided for or 
contemplated by this Agreement);  
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     (j) enter into or terminate, or amend, extend, renew, or otherwise modify in any material respect (including, but not limited to, by default 
or by failure to act) any distribution, OEM, independent sales representative, noncompetition, licensing, franchise, research and 
development, supply, or similar contract, agreement, or understanding nor any consulting or service contract with any consulting or service 
contract with any health care professional or hospital or other medical office, facility or clinic (except contracts, agreements or 
understandings expressly provided for or contemplated by this Agreement), or enter into any contract, plan, agreement, understanding, 
arrangement or obligation that restricts the Company’s, or after the Merger would restrict the Surviving Corporation’s or Parent’s, ability to 
conduct any line of business;  

     (k) change in any material respect its general credit policy as to sales of inventories or collection of receivables or its inventory 
consignment practices;  

     (l) remove or permit to be removed from any building, facility, or real property any material machinery, equipment, fixture, vehicle, or 
other personal property or parts thereof, except in the ordinary course of business consistent with past practice;  

     (m) alter or revise its accounting principles, procedures, methods, or practices in any material respect, except as required by applicable 
Law or regulation or by a change in GAAP and concurred with by the Company’s independent public accountants;  

     (n) make or change any election in respect of Taxes, adopt or change any accounting method in respect of Taxes, file any Tax Return 
(except as required to do so by Law) or any amendment to a Tax Return, enter into any closing agreement, settle any claim or assessment in 
respect of Taxes, or consent to any extension or waiver of the limitations period applicable to any claim or assessment in respect of Taxes;  

     (o) institute, settle, or compromise any claim, action, suit, or proceeding pending or threatened by or against it, at law or in equity or 
before any Governmental Body (including, but not limited to, the FDA) or any nongovernmental self-regulatory agency;  

     (p) knowingly take any action, or knowingly fail to take any action, that is intended or would reasonably be expected to result in any of 
the conditions to the Merger set forth in Article 7 not being satisfied on or before the Outside Date;  

     (q) issue any press release or make any public announcement relating to the subject matter of this Agreement; or  

     (r) agree or consent, whether in writing or otherwise, to do any of the foregoing.  

     6.2 Conduct of Business by Parent .  

     (a) Parent agrees that during the period from the date of this Agreement to the Effective Time, except as expressly contemplated by this 
Agreement or unless the Company shall otherwise consent in writing, during the period from the date of this  
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Agreement to the Effective Time, Parent shall, (i) maintain its existence in good standing under applicable Law and (ii) comply in all 
material respects with all applicable Laws wherever its business is conducted, including the timely filing of all reports, forms or other 
documents with the SEC required pursuant to the Securities Act or the Exchange Act.  

     (b) Without limiting the foregoing, Parent agrees that during the period from the date of this Agreement to the Effective Time, Parent 
shall not (except as expressly contemplated, permitted or required by this Agreement, or with the prior written approval of the Company): 
(i) declare, set aside, make or pay any dividends or other distributions (whether in cash, stock or property) in respect of any of its capital 
stock; (ii) repurchase, redeem or otherwise acquire, directly or indirectly, any shares of its capital stock or any Parent Stock Purchase Rights; 
(iii) issue any additional shares of its capital stock to any third party; (iv) knowingly take any action, or knowingly fail to take any action, 
that is intended or would reasonably be expected to result in any of the conditions to the Merger set forth in Article 7 not being satisfied on 
or before the Outside Date; (v) adopt a plan of complete or partial liquidation or dissolution; (vi) amend the Parent Certificate of 
Incorporation or Parent Bylaws; or (vii) agree to take any of the actions described in this Section 6.2(b).  

     6.3 Access and Information; Confidentiality .  

     (a) Access and Information . Except as required pursuant to any confidentiality agreement or similar agreement or arrangement to which 
the Company is a party (in which case the Company shall use all commercially reasonable efforts to provide acceptable alternative 
arrangements, not in violation of such agreement or arrangement, for disclosure to Parent or its advisors) or pursuant to applicable Law, the 
Company shall afford to Parent and to Parent’s accountants, officers, directors, employees, counsel, and other representatives, reasonable 
access during normal business hours upon reasonable prior notice, from the date hereof through the Effective Time, to all of its properties, 
books, data, contracts, commitments, and records, and, during such period, the Company shall furnish promptly to Parent all information 
concerning the Company’s businesses, prospects, properties, liabilities, results of operations, financial condition, product evaluations and 
testing, pilot studies, clinical data and studies and evaluations, patient results, regulatory compliance, officers, employees, third party clinical 
investigators, consultants, distributors, customers, suppliers, and others having dealings with the Company as Parent may reasonably request 
and reasonable opportunity to contact and obtain information from such officers, employees, investigators, consultants, distributors, 
customers, suppliers, and others having dealings with the Company as Parent may reasonably request. The Company’s obligation to afford 
access and provide information pursuant to the preceding sentence shall include, without limitation, such access and information as Parent 
shall deem necessary to enable Parent, or a third party designated by Parent, to conduct a full audit of the Company’s product performance 
and quality, pilot studies, clinical data and results, patient results, compliance with FDA regulations, policies and procedures, quality 
systems compliance, manufacturing scale-up relations and dealings with third party physicians and other clinical investigators, health care 
professionals, medical clinics/offices and consultants, and related performance, manufacturing, and compliance matters concerning the  
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Company’s products. During the period from the date hereof to the Effective Time, the parties shall in good faith meet and correspond on a 
regular basis for mutual consultation concerning the conduct of the Company’s businesses and, in connection therewith, Parent shall be 
entitled to be kept informed concerning, the Company’s operations and business planning. No information or knowledge obtained in any 
investigation or notification pursuant to this Section 6.2 shall affect or be deemed to modify any representation or warranty contained herein, 
the covenants or agreements of the parties hereto or the conditions to the obligations of the parties hereto under this Agreement.  

     (b) Confidentiality . All information obtained by Parent pursuant to Section 6.2(a) shall be subject to the confidentiality and other 
provisions of that certain Mutual Confidential Disclosure Agreement between Parent and the Company dated February 7, 2011 (the “ 
Confidentiality Agreement ”).  

     6.4 Third Party Consents . The Company will, at its cost and expense, obtain all approvals and consents of all third parties necessary on the 
part of the Company, or otherwise identified by Parent, to promptly consummate the Merger.  

     6.5 Expenses . Except as provided otherwise herein, all fees and expenses incurred in connection with this Agreement and the transactions 
contemplated hereby, including the fees and disbursements of counsel, financial advisors and accountants, shall be paid by the party incurring 
such fees and expenses; provided , however , that, in addition to any Permitted Indebtedness assumed by Parent, if the Merger is consummated 
Parent shall pay 50% of the audit fees incurred by the Company.  

     6.6 No Solicitation or Negotiation .  

     (a) Between the date hereof and the earlier to occur of (x) the termination of this Agreement, and (y) the Effective Time, the Company 
will not, and will cause its officers, directors, employees, agents, representatives and affiliates not to, directly or indirectly, take any of the 
following actions with any Person other than Parent or its affiliates: (i) solicit, initiate, entertain or encourage any proposals or offers from, 
or conduct discussions with or engage in negotiations with any Person relating to any possible acquisition of the Company (whether by way 
of merger, purchase of capital stock, purchase of assets, license, sublicense or otherwise), any portion of its voting stock, or securities which 
are convertible into voting stock, or any other equity interest in the Company, in each case in excess of 5% of the aggregate voting capital of 
the Company, or any material part of its (tangible or intangible) assets (whether by way of purchase, license, sublicense or otherwise), other 
than in connection with (1) the Debt Conversion Agreements, (2) any conversion of the Stock Purchase Rights or (3) any issuance in 
connection with the Seed Financing (a “ Proposed Acquisition ”); (ii) provide information with respect to it to any Person, other than Parent 
and its affiliates, relating to, or otherwise cooperate with, facilitate or encourage any effort or attempt by any such Person with regard to, any 
Proposed Acquisition of the Company; or (iii) enter into any agreement with any Person providing for the Proposed Acquisition of the 
Company. The Company will, and will cause officers, directors, employees, representatives, agents and Affiliates to, immediately cease and 
cause to be terminated any existing activities, discussions, or negotiations with any Persons other than Parent and Merger Subsidiary  
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conducted prior to the date hereof with respect to any Proposed Acquisition and shall notify any such Person with whom it has had any such 
discussions during the prior 180 days that the Company is no longer seeking the making of any Proposed Acquisition and thereby withdraws 
any request or consent theretofore given to the making of a Proposed Acquisition and shall request the return or destruction of any nonpublic 
information provided to any such Person in connection with any such activities, discussions or negotiations. Notwithstanding the foregoing 
and subject to the prior execution by such Person or group of a confidentiality agreement substantially in the form of, and with terms at least 
as restrictive in all material respects on such Person or group as, the Confidentiality Agreement is on Parent, the Company may, at any time 
prior to the approval of this Agreement by the Required Company Stockholder Vote, furnish information (so long as all such information 
has previously been made available to Parent or Merger Subsidiary or is made available to Parent or Merger Subsidiary prior to or 
concurrently with the time such information is made available to such Person or group) to or enter into discussions or negotiations with any 
Person or group that has made an unsolicited bona fide written proposal for a Proposed Acquisition received after the date hereof and not 
resulting from a breach of this Section 6.6 only to the extent that (i) the Board of Directors of the Company determines in good faith, after 
consultation with its outside financial advisor and outside legal counsel and after taking into account the legal, financial, financing and other 
aspects of such proposal, that such Proposed Acquisition constitutes, or is reasonably likely to result in, a Superior Proposal (as defined 
below), (ii) the Board of Directors of the Company determines in good faith, after receiving advice of outside counsel, that the failure to take 
such action would constitute a breach of its fiduciary duties to the Company Stockholders under applicable Law and (iii) the Company has 
provided Parent prior written notice of its intent to take any such action at least two (2) Business Days prior to taking such action.  

     (b) The Company will promptly (and in any event within two (2) Business Days) (i) notify Parent if any such information is requested or 
any such negotiations or discussions regarding a Proposed Acquisition are sought to be initiated, (ii) communicate to Parent and Merger 
Subsidiary the identity of the Person or group making such request or inquiry and the material terms of such request, inquiry or Acquisition 
Proposal and (iii) provide copies of any written communications or other documents received from or sent to or on behalf of the potential 
acquirer that describe the financial or other material terms of such Proposed Acquisition. The Company will keep Parent and Merger 
Subsidiary reasonably informed of the status of any such discussions or negotiations and shall promptly (and in any event within 24 hours) 
notify Parent and Merger Subsidiary of any modifications to the financial or other material terms of any such Proposed Acquisition.  

     6.7 Further Actions . Subject to the terms and conditions herein provided and without being required to waive any conditions herein 
(whether absolute, discretionary, or otherwise), each of the Company and Parent agrees to use all commercially reasonable efforts to take, or 
cause to be taken, all actions, and to do, or cause to be done, all things necessary, proper, or advisable to consummate and make effective the 
transactions contemplated by this Agreement. In case at any time after the Effective Time any further action is necessary to carry out the  
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purposes of this Agreement, the Stockholder Representative shall take all such necessary action as requested by Parent.  

     6.8 Regulatory Approvals . Each party hereto shall use commercially reasonable efforts to obtain all authorizations, consents, orders and 
approvals of all governmental authorities that may be or become necessary for its and its Affiliates’ execution and delivery of this Agreement 
and the consummation of the Merger and shall cooperate fully with the other party in promptly seeking to obtain and maintain all such 
authorizations, consents, orders and approvals. The parties hereto agree not to take any action or omit to take any action that will have the 
effect of unreasonably delaying, impairing or impeding the receipt of any required authorizations, consents, orders or approvals; provided 
neither Parent, its Affiliates, nor the Company shall be required to divest or hold separate or otherwise take or commit to take any action that 
limits its freedom of action with respect to, or its ability to retain, any material assets or categories of material assets or, with respect to Parent 
and its Affiliates, any of the businesses, product lines or assets of Parent or any of its Affiliates, or take any action that would have a Parent 
Material Adverse Effect.  

     6.9 Certain Notifications . The Company shall promptly notify Parent in writing of the occurrence of any event that will or could reasonably 
be expected to result in the failure by the Company to satisfy any of the conditions specified in Section 7.1 or 7.2. Parent shall promptly notify 
the Company in writing of the occurrence of any event that will or could reasonably be expected to result in the failure by Parent or the Merger 
Subsidiary to satisfy any of the conditions specified in Section 7.1 or 7.3.  

     6.10 Company Stock Purchase Rights. Prior to the Closing Date, the Company shall take all necessary action to facilitate the treatment of 
the Company Stock Purchase Rights as contemplated in Section 2.7 hereof.  

     6.11 Company Stockholder Approval .  

     (a) The Company, acting through the Board of Directors of the Company, shall as promptly as practicable after the date of this 
Agreement hold a special meeting of the Company Stockholders or seek the written consent of the Company Stockholders for the purpose of 
securing the Required Company Stockholder Vote to approve the Agreement and the Merger. Except to the extent expressly permitted by 
Section 6.11(b) below, neither the Company nor the Board of Directors of the Company shall (i) withdraw, modify or qualify, or propose 
publicly to withdraw, modify or qualify, in a manner adverse to Parent or Merger Subsidiary, the approval of this Agreement or the Plan of 
Merger or its recommendation that the Company Stockholders approve this Agreement and the Plan of Merger, in each case, as set forth in 
Section 4.3, (ii) approve or recommend, or propose publicly to approve or recommend, any Proposed Acquisition or (iii) enter into any letter 
of intent, agreement in principle, acquisition agreement or other agreement (other than a confidentiality agreement entered into in 
accordance with Section 6.5) related to any Proposed Acquisition. Unless this Agreement shall have been terminated in accordance with 
Section 8.1, the Company shall submit this Agreement to the Company Stockholders for approval without regard to whether the Board of 
Directors of the Company has withdrawn, modified or qualified, or has publicly proposed to  
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withdraw, modify or qualify, in a manner adverse to Parent or Merger Subsidiary, its recommendation that the Company Stockholders 
approve this Agreement.  

     (b) Notwithstanding the foregoing, the Board of Directors of the Company may withdraw, modify or qualify, or publicly propose to 
withdraw, modify or qualify, in a manner adverse to the Parent or Merger Subsidiary, its recommendation (any such action, a “ 
Recommendation Change”  ) that the Company Stockholders approve this Agreement and the Merger only if (i) the Company has received a 
bona fide unsolicited written proposal for a Proposed Acquisition that did not result from a violation of Section 6.5, (ii) the Board of 
Directors of the Company determines in good faith, after consultation with its outside financial advisor and outside legal counsel and after 
taking into account the legal, financial, financing and other aspects of such unsolicited bona fide written proposal for a Proposed 
Acquisition, that such Proposed Acquisition constitutes a Superior Proposal and that it intends to accept or recommend such Proposed 
Acquisition as a Superior Proposal, (iii) the Board of Directors of the Company determines in good faith, after receiving advice of outside 
counsel, that the failure to take such action would constitute a breach of its fiduciary duties to the Company Stockholders under applicable 
Law, (iv) the Company provides Parent prior written notice of its intent to take any such action at least four (4) Business Days prior to 
taking such action, including all of the terms and conditions of such Proposed Acquisition (a “ Notice of Superior Proposal ”), (v) during 
such four (4) Business Day period, the Company negotiates in good faith with Parent and Merger Subsidiary (to the extent that Parent and 
Merger Subsidiary wish to negotiate) to enable Parent and Merger Subsidiary to make an offer that is at least as favorable to the Company 
Stockholders as such Proposed Acquisition, (vi) Parent and Merger Subsidiary do not, within such four (4) Business Day period, make an 
offer that the Board of Directors of the Company determines in good faith, after consultation with its outside financial advisor and outside 
legal counsel and after taking into account the legal, financial, financing and other aspects of the proposal, to be at least as favorable to the 
Stockholders of the Company as such Proposed Acquisition; provided, that, in the event of any amendment to the financial or other material 
terms of such Proposed Acquisition, the Company shall be required to deliver to Parent and Merger Subsidiary an additional written Notice 
of Superior Proposal, and the four (4) Business Day period referenced above shall expire on the later of (x) four (4) Business Days after 
Parent’s and Merger Subsidiary’s receipt of each such additional Notice of Superior Proposal or (y) the original expiration date of the four 
(4) Business Day period, and (vii) the Company’s Board of Directors, after taking into account any modifications to the terms of this 
Agreement and the Merger offered by Parent and Merger Subsidiary after receipt of such notice, continues to believe that such Proposed 
Acquisition constitutes a Superior Proposal.  

     (c) For purposes of this Agreement, “ Superior Proposal ” means any unsolicited, bona fide Proposed Acquisition (except the references 
therein to “5%” shall be replaced by “50%”) made in writing, in respect of which the Board of Directors of the Company has determined in 
good faith, after consultation with its outside financial advisor and outside legal counsel and after taking into account the legal, financial, 
financing and other aspects of such unsolicited bona fide written proposal for a Proposed Acquisition, would result in a transaction that is 
(x) more favorable, from a financial  
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point of view, to the Stockholders of the Company than the Merger (after taking into account any modifications to the terms of this 
Agreement and the Merger offered by Parent and Merger Subsidiary) and (y) reasonably likely to be consummated without unreasonable 
delay.  

     6.12 Company Stockholder Materials .  

     (a) Promptly after the execution of this Agreement, the Company shall, in consultation with Parent, deliver a proxy or information 
statement, form of proxy (as applicable) and all information that may be required to be given to the Company Stockholders pursuant to the 
DGCL and Regulation D of the Securities Act in connection with the Merger, including, to the extent applicable, adequate notice of the 
Merger and information concerning dissenters’ rights under the DGCL (the “ Company Stockholder Materials ”) to all Company 
Stockholders entitled to receive such under the DGCL. The Company Stockholder Materials shall also include a description of the material 
terms of this Agreement and the transactions contemplated hereby, and shall include information related to both the Company and Parent 
that is reasonably necessary for compliance with the foregoing. Prior to the delivery of the Company Stockholder Materials, the Company 
shall have given the Parent and its counsel a reasonable opportunity to review and comment on the Company Stockholder Materials. The 
Company Stockholder Materials shall include the Company Board Recommendation in favor of this Agreement and the Merger and the 
conclusion of the Company Board that the terms and conditions of the Merger are in the best interests of the Company Stockholders. Except 
as otherwise set forth in this Agreement, no amendment or supplement (including by incorporation by reference) to the Company 
Stockholder Materials shall be made without the approval of Parent. None of the information supplied by the Company or Parent for 
inclusion or incorporation by reference in the Company Stockholder Materials will, at the time the information is first published, sent or 
given to Company Stockholders, and at any time it is amended or supplemented, contain any untrue statement of a material fact or omit to 
state any material fact required to be stated therein or necessary to make the statements therein, in light of the circumstances under which 
they were made, not misleading. If any of the parties hereto becomes aware prior to the Effective Time of any information furnished by it 
that would cause any of the statements in the Company Stockholder Materials to be false or misleading with respect to any material fact, or 
to omit to state any material fact necessary to make the statements therein not false or misleading, it will promptly inform the other parties 
hereto and take the necessary steps to correct the Company Stockholder Materials.  

     (b) The Company shall not take any action on its part that would result in, or reasonably be expected to result in, the issuance of the 
Merger Consideration to the Company Stockholders failing to constitute a valid “private placement” under the Securities Act. Without 
limiting the generality of the foregoing, the Company shall (1) provide each Company Stockholder with a stockholder qualification 
questionnaire in the form reasonably acceptable to both Parent and the Company, and (2) use its reasonable efforts to cause each Company 
stockholder to attest that such stockholder either (i) is an “accredited investor” as defined in Regulation D of the Securities Act, (ii) has such 
knowledge and experience in financial and business matters that the Company Stockholder is capable of evaluating the merits and risks of 
receiving the Merger  
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Consideration, or (iii) has appointed an appropriate person reasonably acceptable to both Parent and the company to act as such Company 
Stockholder’s representative in connection with evaluating the merits and risks of receiving the Merger Consideration.  

     6.13 Indemnification of Company Officers and Directors .  

     (a) For the period of six (6) years following the Effective Time, Parent shall, and shall cause the Surviving Corporation to, indemnify and 
hold harmless each person who is now, or has been at any time prior to the date of this Agreement or who becomes prior to the Effective 
Time, an officer or director of the Company or any of its Subsidiaries (the “ Company Indemnified Parties ”) against (i) all losses, claims, 
damages, costs, expenses, liabilities or judgments or amounts that are paid in settlement (the “ Company Indemnified Liabilities ”) of or in 
connection with any claim, action, suit, proceeding or investigation by reason of the fact that such person is or was a director or officer of 
the Company (the “ Company Indemnified Proceedings ”), whether pertaining to any matter existing or occurring at or prior to the Effective 
Time and whether asserted or claimed prior to, or at or after the Effective Time and (ii) all Company Indemnified Liabilities based on, or 
relating to this Agreement or the transactions contemplated hereby (to the extent that such losses, claims, damages, costs, expenses, 
liabilities or judgments or amounts arose from or are related to this Agreement or the transactions contemplated hereby), in each case to the 
fullest extent a corporation is permitted by law to indemnify its own directors and officers.  

     (b) For a period of six (6) years following the Effective Time, the Certificate of Incorporation and Bylaws of the Surviving Corporation 
will contain provisions with respect to exculpation and indemnification that are at least as favorable to the Company Indemnified Parties as 
those contained in the Certificate of Incorporation and Bylaws of the Company as in effect on the date hereof, which provisions will not be 
amended, repealed or otherwise modified in any manner that would adversely affect the rights thereunder of Company Indemnified Parties.  

     (c) Prior to the Effective Time, the Company shall, and if the Company is unable to, Parent shall cause the Surviving Corporation as of 
the Effective Time to, obtain, in respect of acts or omissions occurring prior to or at the Effective Time (including such acts or omissions in 
connection with this Agreement and the transactions contemplated hereby), and pay all premiums and other costs with respect to policies of 
directors’ and officers’ liability insurance (which may take the form of an extended reporting period, endorsement or policy) covering the 
Company and other Persons currently covered by the Company’s existing directors’ and officers’ liability insurance policies, for a period of 
six (6) years after the Effective Time; provided that the Company shall first consult with Parent and shall obtain and pay for such policies 
only on terms reasonably acceptable to Parent. From and after the Effective Time, the Surviving Corporation will not take any action to 
cancel such policies. If the Company and the Surviving Corporation for any reason fail to obtain such insurance policies as of the Effective 
Time, the Surviving Corporation shall, and Parent shall cause the Surviving Corporation to, continue to maintain in effect for a period of at 
least six (6) years from and after the Effective Time the directors’ and officers’ liability insurance in place as of the date hereof with terms, 
conditions, retentions and limits of liability that are at least as  
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favorable to the insureds as provided in the Company’s existing policies as of the date hereof, or the Surviving Corporation shall, and Parent 
shall cause the Surviving Corporation to, use reasonable best efforts to purchase comparable directors’ and officers’ liability insurance for 
such six- (6-) year period with terms, conditions, retentions and limits of liability that are at least as favorable to the insureds as provided in 
the Company’s existing policies as of the date hereof.  

     6.14 Operations After Effective Time . After the Effective Time, Parent shall have sole and absolute discretion in the manner in which the 
business and activities of the Surviving Corporation and any other Affiliates of Parent are conducted, including without limitation all decisions 
concerning the scope and timing of any activities relating to product development, product and clinical testing, regulatory submissions and 
approval processing, product abandonment, marketing, changes in business plans and budgets, and any and all other actions relating to the 
operations and activities of the Surviving Corporation.  

     6.15 Registration Rights . Subject to reasonable and customary black-out periods in the case of certain public offerings by Parent as may be 
requested by the managing underwriter in connection with such offerings (but in no event more than one hundred eighty (180) days during any 
twelve month period), Parent shall, at its own expense (excluding underwriting commissions and discounts), file within ten (10) days following 
the Closing Date, a registration statement with the SEC under the Securities Act on Form S-3 (or such other appropriate form for which Parent 
is then eligible to use) covering the resale of the shares of Parent Common Stock representing the Aggregate Stock Consideration (the “ 
Registration Statement ”) and shall use its reasonable best efforts to have such registration statement declared effective by the SEC. Parent shall 
maintain the effectiveness of the Registration Statement for a period ending on the earlier of (i) the date on which the securities covered thereby 
may be sold without any volume restrictions under Rule 144 of the Securities Act, and (ii) the date on which all securities covered by the 
Registration Statement have been sold and the distribution thereby has been completed.  

     6.16 FIRPTA Compliance/Tax Matters . On the Closing Date, the Company shall deliver to Parent a properly executed statement in a form 
reasonably acceptable to Parent for purposes of satisfying Parent’s obligations under Treasury Regulations Sections 1.897-2(h) and 1.1445-2(c)
(3). Prior to the Closing, the Company, and after the Closing, the Stockholder Representative, will provide information in a timely manner at 
the reasonable request of Parent to assist in calculating the availability of tax attributes under Internal Revenue Code Section 382.  

     6.17 Press Releases and Public Announcements . From the date hereof and prior to the Closing Date, no party shall issue any press release 
or make any public announcement relating to the subject matter of this Agreement without the prior written approval of Parent and the 
Company; provided , however , that any party hereto may issue any press release, make any public announcement or file any document or 
application with any Governmental Body or other Person as and to the extent required (as determined in the reasonable discretion of the 
respective party or its legal counsel) under applicable Laws, provided such party gives reasonable advance written notice and opportunity to 
comment to the other parties.  

     6.18 Debt Conversion Agreements; Permitted Liabilities . In the event there are any third parties with whom the Company did not enter into 
Debt Conversion Agreements prior to date hereof, the Company shall enter into such agreements prior to the Closing Date or otherwise  
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make other arrangements to eliminate any such liabilities, such that the Company’s total liabilities do not exceed $1,000,000 as of the Closing 
Date, exclusive of fees owed to the Company’s auditors pursuant to Section 6.5 hereof (the “ Permitted Liabilities ”). Prior to the Effective 
Time, the Company shall deliver to Parent a schedule of all the liabilities comprising the Permitted Liabilities as of the Closing Date, which 
shall include the parties to whom such liabilities are owed, a brief description of each liability and the amount of each such liability (the “ 
Permitted Liabilities Schedule ”). The Company shall keep Parent informed of any negotiations with third parties regarding the forgiveness or 
conversion of debt prior to the Closing Date, and shall provide Parent with copies of all documentation related to same, including copies of any 
Debt Conversion Agreements and other evidence regarding forgiveness, settlement, cancellation or conversion of the Company’s liabilities.  

     6.19 Tax Matters .  

     (a) Stockholder Representative shall cause, as applicable, the Company to prepare and timely file, all Tax Returns for all taxable periods 
ending on or prior to the Closing Date (the “Pre-Closing Tax Periods”) that are required to be filed by the Company after the Closing Date. 
The Company Stockholders shall pay or cause to be paid all Taxes due with respect to the Pre-Closing Tax Periods. A copy of each such 
Tax Return will be provided to Parent within fourteen (14) days prior to the due date (including extensions) for the filing thereof, and Parent 
will have the right to review and comment on each such Tax Return and require reasonable changes thereto.  

     (b) Parent shall cause, as applicable, the Surviving Corporation to prepare and file any required Tax Returns for taxable periods that 
begin before the Closing Date and end after the Closing Date (a “Straddle Period”). Parent shall pay or cause to be paid with such Tax 
Returns all Taxes due in connection therewith relating to Business operations during Post-Closing Tax Periods and the Company 
Stockholders shall pay all Taxes due in connection therewith relating to Business operations during Pre-Closing Tax Periods. A copy of each 
such Tax Return will be provided to the Stockholder Representative within fourteen (14) days prior to the due date (including extensions) 
for the filing thereof, and the Stockholder Representative will have the right to review and comment on each such Tax Return. Any Taxes 
relating to Straddle Periods will be apportioned between the pre-Closing Date period and post-Closing Date period in accordance with the 
provisions of Section 6.19(c).  

     (c) For purposes of this Agreement, whenever it is necessary to determine the amount of Taxes (or the non-payment thereof) of the 
Company for any taxable period that includes the Closing Date (but does not begin or end on the Closing Date) (a “Straddle Period”), the 
determination of the Taxes for the Pre-Closing Tax Period and the Post-Closing Tax Period shall be determined: (i) in the case of Taxes that 
are either based upon or related to income or receipts or imposed in connection with any sale, transfer or assignment or any deemed sale, 
transfer or assignment of property (real or personal, tangible or intangible), by assuming that the Company had a taxable year or period 
which ended at the close of business on the Closing Date and closing the books of the Company as of such date, except that exemptions, 
allowances or deductions that are calculated on an annual basis, such as the deduction for depreciation, shall be apportioned on a time  
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basis; (ii) in the case of Taxes not described in clause (i) that are imposed on a periodic basis and measured by the level of any item, shall be 
deemed to be the amount of such Taxes (including any minimum) for the entire period (or, in the case of such Taxes determined on an 
arrears basis, the amount of such Taxes for the immediately preceding period) multiplied by a fraction the numerator of which is the number 
of calendar days in the Pre-Closing Tax Period and the denominator of which is the number of calendar days in the entire period; and (iii) in 
the case of any Tax based upon or measured by capital (including net worth or long term debt) or intangibles, any amount thereof required to 
be allocated under this Section 6.19(c) shall be computed by reference to the level of such items on the date of the Closing Date.  

     (d) Parent and the Stockholder Representative shall cooperate, as and to the extent reasonably requested by the other Party, in connection 
with the preparation, filing and execution of Tax Returns and any action with respect to Taxes. Such cooperation shall include the retention 
and (upon the other Party’s request) the provision of records and information or portions thereof that are reasonably relevant to any such Tax 
Return or action and making employees available on a mutually convenient basis to provide additional information and explanation of any 
material provided hereunder or, to the extent necessary, to testify at any such proceeding. The Parties agree to retain all books and records 
with respect to Tax matters pertinent to Pre-Closing Tax Periods of the Company until ninety (90) days after the expiration of the statute of 
limitations applicable to the Tax period for which the books and records relate. Any information obtained under this Section 6.19(d) shall be 
kept confidential, except as otherwise may be necessary in connection with the filing of Tax Returns or in the conduct of an action with 
respect to Taxes. Parent and the Stockholder Representative further agree, upon request, to use their commercially reasonable efforts to 
obtain any certificate or other document from any Tax authority or any other Person or take any other action as may be necessary to 
mitigate, reduce or eliminate any Tax that could be imposed on any Party with respect to the Company and/or the transactions contemplated 
by this Agreement.  

     (e) Parent shall have the power to control all actions relating to Taxes and to settle, compromise or litigate all Tax matters relating to the 
Company, except that to the extent the matter relates to a Pre-Closing Tax Period and reasonably could be expected to give rise to an 
indemnification obligation on the part of any Company Stockholders pursuant to this Agreement, the Stockholder Representative shall have 
the option to participate in the action at its cost.  

     (f) From and after the Closing, at the reasonable request of the Stockholder Representative and at the Stockholder Representative’s sole 
expense, the Company will use commercially reasonable efforts not to fail to collect any Pre-Closing Tax Refund; provided, however, the 
Company, at its sole discretion, may elect to waive the entire carryback period with respect to a net operating loss incurred during a Post-
Closing Tax Period. The Company shall pay to Stockholder Representative, for distribution to Company Stockholders (based on each 
Company Stockholder’s pro rata portion of the Merger Consideration), an amount equal to any Pre-Closing Tax Refund, together with any 
interest thereon, received after the Closing Date within fifteen (15) days of such receipt; provided, however, that if there is a subsequent 
adjustment to any such Pre- Closing Tax Refund (or interest thereon), and if the Company is subsequently required to  
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repay any such Pre-Closing Tax Refund (or interest thereon) previously distributed pursuant to this Section 6.19(f), then any such payment 
or payments promptly shall be adjusted appropriately by means of a payment from the Stockholder Representative and the Company 
Stockholders, as applicable, to the Company equal to the amount of such adjustment (limited, however, to the amount of the Pre-Closing 
Tax Refund, and any interest thereon, previously distributed to the Stockholder Representative and the Company Stockholders pursuant to 
this Section 6.19(f)).  

     (g) Parent on one hand and Company Stockholders on the other hand (based on each Company Stockholder’s pro rata portion of the 
Merger Consideration) shall each be liable for and shall pay fifty percent of all sales, use, stamp, documentary, filing, recording, transfer or 
similar fees or taxes or governmental charges as levied by any Governmental Body including any interest and penalties) in connection with 
the transactions contemplated by this Agreement.  

     (h) For the federal income Tax period immediately following the Closing, the Company shall be included on the federal consolidated 
return of the Parent.  

     (i) From and after the Closing, Parent shall not amend any Tax Returns for a period that includes any date on or before the Closing Date 
unless (i) such amendment is required by applicable Law or (ii) Parent has obtained the consent of the Stockholder Representative, which 
consent shall not be unreasonably withheld provided that such amendment shall have no material adverse effect on the Company 
Stockholders.  

ARTICLE 7  
CLOSING CONDITIONS  

     7.1 Conditions to Obligations of Parent, Merger Subsidiary, and the Company . The respective obligations of each party to consummate the 
Merger shall be subject to the fulfillment at or prior to the Closing of the following conditions, any or all of which may be waived, in whole or 
in part, to the extent permitted by applicable Law:  

     (a) No Injunction . None of Parent, Merger Subsidiary, or the Company shall be subject to any final order, decree, or injunction of a court 
of competent jurisdiction within the United States or elsewhere that is then in effect and (i) has the effect of making the Merger illegal or 
otherwise prohibiting the consummation of the Merger, or (ii) would impose any material limitation on the ability of Parent to effectively 
exercise full rights of ownership of the Company or the assets or business of the Company.  

     (b) Company Stockholder Approval . The Required Company Stockholder Vote shall have been obtained in accordance with the DGCL 
and the Company’s Certificate of Incorporation and Bylaws.  

     (c) Antitrust . Any waiting period (and any extension thereof) under any applicable antitrust statute or regulation applicable to the 
transactions contemplated by the Agreement shall have expired or been terminated  
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     7.2 Conditions to Obligations of Parent and Merger Subsidiary . The respective obligations of Parent and Merger Subsidiary to consummate 
the Merger shall be subject to the fulfillment at or prior to the Closing of the following additional conditions, any or all of which may be 
waived by Parent, in whole or in part, to the extent permitted by applicable Law:  

     (a) Accuracy of Representations and Warranties . Each of the representations and warranties of the Company set forth in Article 4 that is 
qualified by reference to a materiality qualifier shall be true and correct in all respects, and each of the representations and warranties of the 
Company not so qualified shall be true and correct in all material respects, in each case, as of the date hereof and as of the Closing Date (as 
though made then and as though the Closing Date were substituted for the date of this Agreement throughout Article IV), except that such 
representations and warranties that are made as of a specific date need only be true and correct as of such date.  

     (b) No Material Adverse Effect . There shall not have been an occurrence or nonoccurrence of any event which results or might 
reasonably be expected to result in a Company Material Adverse Effect.  

     (c) Covenants . The Company shall have performed and complied with all covenants required by this Agreement to be performed or 
complied with by it on or prior to the Closing in all material respects, and Parent shall have received a certificate to such effect signed by the 
Chief Executive Officer of the Company.  

     (d) Consents . The Company shall have obtained all permits, authorizations, consents, and approvals required on its part to perform its 
obligations under, and consummate the transactions contemplated by, this Agreement, in form and substance reasonably satisfactory to 
Parent, including without limitation, the Required Company Stockholder Vote, and Parent and Merger Subsidiary shall have received 
evidence reasonably satisfactory to them of the receipt of such permits, authorizations, consents, and approvals.  

     (e) Consulting and Employment Agreements . (1) Parent shall have received an executed Consulting Agreement from George Peoples; 
and (2) Parent shall have received executed Employment Agreements from each of Robert Kennedy and Mark Schwartz.  

     (f) Legal Opinion . Snell &Wilmer LLP shall have executed and delivered to Parent a legal opinion in form and substance mutually 
acceptable to Snell &Wilmer LLP and Parent’s counsel substantially in the form set forth in Exhibit C , subject to customary assumptions 
and limitations.  

     (g) Absence of Claims . There shall be no claims outstanding or threatened by any Company Stockholders or other parties that may 
adversely effect the Company’s assets or the Business as conducted by the Company prior to the Effective Time or by the Surviving 
Corporation after the Effective Time.  

     (h) Liabilities . The Company’s total liabilities shall not be equal to an amount greater than $1,000,000, inclusive of Permitted Liabilities 
and any trade payables.  
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     (i) Appraisal Rights . The aggregate number of Dissenting Shares shall not exceed five (5%) percent of the Company Capital Stock 
outstanding as of the record date for the meeting of the Company Stockholders to approve the Agreement.  

     (j) CVR Agreement . Parent shall have received from the Stockholder Representative and the Exchange Agent an executed CVR 
Agreement substantially in the form annexed hereto as Exhibit A .  

     (k) Escrow Agreement . Parent shall have received from the Stockholder Representative and the Escrow Agent an executed Escrow 
Agreement substantially in the form annexed hereto as Exhibit B .  

     (l) Certified Documents . The Company shall have delivered to Parent each of the following:  

     (i) a certificate from an officer of the Company in a form reasonably acceptable to the Parent, dated as of the Closing Date, stating that 
the applicable conditions specified in Section 7.2(a), (b), & (c) have been satisfied;  

     (ii) a certified copy of the resolutions duly adopted by the Board of Directors of the Company and the Company Stockholders 
authorizing the execution, delivery and performance of this Agreement and the consummation of all transactions contemplated hereby;  

     (iii) a certificate of good standing from the Secretary of the State of Delaware with respect to the Company, dated no more than five 
(5) Business Days prior to the Closing Date.  

     7.3 Conditions to Obligations of the Company . The obligation of the Company to consummate the Merger shall be subject to the fulfillment 
at or prior to the Closing of the following additional conditions, any or all of which may be waived by the Company, in whole or in part, to the 
extent permitted by applicable Law:  

     (a) Representations and Warranties True . Each of the representations and warranties of Parent and Merger Subsidiary set forth in 
Article 5 that is qualified by reference to a materiality qualifier shall be true and correct in all respects, and each of the representations and 
warranties of the Company not so qualified shall be true and correct in all material respects, in each case, as of the date hereof and as of the 
Closing Date (as though made then and as though the Closing Date were substituted for the date of this Agreement throughout Article 5), 
except that such representations and warranties that are made as of a specific date need only be true and correct as of such date.  

     (b) Covenants . Parent and Merger Subsidiary shall have performed and complied with all covenants required by this Agreement to be 
performed or complied with by them on or prior to the Closing in all material respects, and the Company shall have received a certificate to 
such effect signed by the President or other authorized officer of Parent.  
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     (c) CVR Agreement . The Company shall have received from Parent and the Exchange Agent an executed CVR Agreement substantially 
in the form annexed hereto as Exhibit A .  

     (d) Escrow Agreement . The Company shall have received from Parent, Merger Subsidiary and the Escrow Agent an executed Escrow 
Agreement substantially in the form annexed hereto as Exhibit B .  

     (e) No Material Adverse Effect . There shall not have been an occurrence or nonoccurrence of any event which results or might 
reasonably be expected to result in a Parent Material Adverse Effect.  

     (f) Certified Documents . Parent and Merger Subsidiary shall have delivered to the Company:  

     (i) a certificate from an officer of each of Parent and Merger Subsidiary in a form reasonably acceptable to the Company, dated as of 
the Closing Date, stating that the applicable conditions specified in Section 7.3(a) & (b) have been satisfied and stating the number of 
issued and outstanding shares of Parent Common Stock as of the Closing Date; and  

     (ii) a certificate of good standing from the Secretary of the State of Delaware with respect to Parent and Merger Subsidiary, 
respectively, dated no more than five (5) Business Days prior to the Closing Date.  

ARTICLE 8  
TERMINATION AND ABANDONMENT  

     8.1 Termination . This Agreement may be terminated at any time prior to the Effective Time, whether before or after approval by the 
Stockholders of the Company, only:  

     (a) by mutual written consent duly authorized by the Board of Directors of Parent and the Board of Directors of the Company;  

     (b) by either Parent or the Company if the Merger shall not have been consummated on or before June 15, 2011 (the “ Outside Date ”); 
provided, however, that the terminating party shall not have breached in any material respect its obligations under this Agreement in any 
manner that shall have been the proximate cause of, or resulted in, the failure to consummate the Merger by such date;  

     (c) by either Parent or the Company if a court of competent jurisdiction or an administrative, governmental, or regulatory authority in the 
United States or elsewhere has issued a final nonappealable order, decree, or ruling, or taken any other action, having the effect of 
permanently restraining, enjoining, or otherwise prohibiting the Merger;  

     (d) by Parent if (i) Parent is not in material breach of its obligations under this Agreement and (ii) there has been a material breach by the 
Company of any of its representations, warranties, or obligations under this Agreement such that the conditions in Section 7.1 or Section 7.2 
will not be satisfied (“ Terminating Company Breach ”); or  
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     (e) by the Company if (i) the Company is not in material breach of its obligations under this Agreement and (ii) there has been a material 
breach by Parent of any of its representations, warranties, or obligations under this Agreement such that the conditions in Section 7.1 or 
Section 7.3 will not be satisfied (“ Terminating Parent Breach ”).  

     (f) by the Company at any time prior to the receipt of the Required Company Stockholder Vote if, (i) the Company has determined that a 
bona fide, unsolicited, written proposal for a Proposed Acquisition constitutes a Superior Proposal, (ii) the Company’s Board of Directors, 
after taking into account any modifications to the terms of this Agreement and the Merger offered by Parent and Merger Subsidiary 
following receipt of a Notice of Superior Proposal, continues to believe that such Proposed Acquisition constitutes a Superior Proposal and 
(iii) immediately prior to or substantially concurrently with the termination of this Agreement, the Company enters into a definitive 
agreement for the transaction contemplated by such Superior Proposal. Upon termination pursuant to this Section 8.1(f), the Company shall 
immediately prior to or substantially concurrently with such termination pay Parent an amount equal to the greater of five percent (5%) of 
the value of the Aggregate Stock Consideration on (1) the date of this Agreement, or (2) the date of termination, as determined by averaging 
the last closing sale prices for Parent Common Stock on NASDAQ, as reported in The Wall Street Journal, on the last five (5) Business 
Days immediately preceding the applicable date (the “ Break-up Fee ”).  

     (g) by Parent, if (i) the Company shall have materially breached its obligations under Section 6.6 or 6.11, or (ii) the Board of Directors of 
the Company shall have taken any of the actions set forth in Section 6.6 which are not permitted by the terms thereof. Upon termination 
pursuant to this Section 8.1(g), the Company shall immediately pay Parent an amount equal to the Break-up Fee.  

     8.2 Effect of Termination . In the event of the termination of this Agreement pursuant to any paragraph of Section 8.1, the obligations of the 
parties to consummate the Merger will expire, and none of the parties will have any further obligations under this Agreement except pursuant 
to this Section, Section 6.3(b), Section 6.5, Section 6.17 and Article 10. Nothing herein shall relieve any party from liability for fraud or the 
willful breach of any of its representations, warranties, covenants or agreements set forth in this Agreement.  

ARTICLE 9  
INDEMNIFICATION  

     9.1 Indemnification of Parent and Merger Subsidiary . Subject to the limitations set forth in this Article 9, from and after the Closing, the 
Company Stockholders (other than holders of Dissenting Shares) shall severally, and not jointly (based on each such Company Stockholder’s 
pro rata portion of the Merger Consideration), defend and hold harmless Parent and Merger Subsidiary and each of their Affiliates (including 
the Company), and their respective officers, directors, Stockholders, agents and managers (Parent and Merger Subsidiary and such other 
indemnities referred to in this Article 9 as “ Parent Indemnified Parties ”) of, and, from and against and in respect of any and all demands, 
claims, actions or causes of action, assessments, losses, damages, liabilities, interest and penalties, costs and expenses (including, without  
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limitation, reasonable legal fees and disbursements incurred in connection therewith and in seeking indemnification therefor, and any amounts 
or expenses required to be paid or incurred in connection with any action, suit, proceeding, claim, appeal, demand, assessment or judgment), 
whether or not involving a third party claim (collectively, “ Indemnifiable Losses ”), resulting from, arising out of, or imposed upon or incurred 
by any person to be indemnified hereunder by reason of any of the following:  

     (a) any breach of any representation or warranty of the Company contained in this Agreement or any agreement, certificate or document 
executed and delivered by the Company pursuant hereto or in connection with any of the transactions contemplated by this Agreement;  

     (b) any breach of any covenant or agreement of the Company contained in this Agreement or any agreement, certificate or document 
executed and delivered by the Company pursuant hereto or in connection with any of the transactions contemplated by this Agreement;  

     (c) all pending or threatened litigation or legal claims against the Company in existence as of the Closing Date, including those 
referenced on the Company Disclosure Schedule, or based upon an event that occurred prior to the Closing Date;  

     (d) any failure of the Company to obtain any consent or other approval required in order to permit them to consummate the transactions 
contemplated by this Agreement;  

     (e) demands by Company Stockholders under Section 262 of the DGCL (which shall include without limitation amounts paid to such 
holders with respect to such demands in excess of the consideration payable to holders of the Company Common Stock pursuant to Article 2 
of this Agreement, as well as attorneys’ fees and expenses incurred in connection with such demands);  

     (f) any liabilities related to matters set forth on Schedule 9.1; and  

     (g) any and all actions, suits, proceedings, claims or demands by third parties or assessment or judgments in their favor, directly resulting 
or arising from any of the foregoing or any allegations thereof.  

     9.2 Indemnification by Parent . Parent shall indemnify the Company Stockholders in respect of, and hold them harmless against, any and all 
Indemnifiable Losses incurred or suffered by the Company Stockholders resulting from, arising out of, or imposed upon or incurred by any 
person to be indemnified hereunder by reason of any of the matters described in clauses (i) through (iii) below:  

     (a) any breach of any representation or warranty of Parent or Merger Subsidiary contained in this Agreement or any agreement, 
certificate or document executed and delivered by Parent or the Merger Subsidiary pursuant hereto;  
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     (b) any breach of any covenant or agreement of Parent or Merger Subsidiary contained in this Agreement or any agreement, certificate or 
document executed and delivered by Parent or Merger Subsidiary pursuant hereto; and  

     (c) any and all actions, suits, proceedings, claims or demands by third parties or assessment or judgments in their favor, directly resulting 
or arising from any of the foregoing or any allegations thereof.  

     9.3 Indemnification Claims .  

     (a) An Indemnified Party shall give written notification to the Indemnifying Party of the commencement of any legal proceeding against 
such Indemnified Party that such Indemnified Party reasonably believes will result in an Indemnifiable Loss pursuant to this Article 9 (a “ 
Third Party Action ”). Such notification shall be given within 20 days after receipt by the Indemnified Party (which, in the case of Company 
Stockholders, shall mean the Stockholder Representative) of notice of such Third Party Action, and shall describe in reasonable detail (to the 
extent known by the Indemnified Party) the facts constituting the basis for such Third Party Action and the amount of the claimed damages; 
provided, however, that a delay or failure on the part of the Indemnified Party in so notifying the Indemnifying Party shall not relieve the 
Indemnifying Party of any liability or obligation hereunder except to the extent of any damage or liability caused by or arising out of such 
failure. In the event Parent or any of its Affiliates is the Indemnified Party, Parent shall have the right to conduct and control, through 
counsel of its choosing, the defense, compromise or settlement of any Third Party Action, as to which indemnification will be sought by 
Parent hereunder. The Indemnifying Party shall not be entitled to control the defense of any Third Party Action, unless the Indemnifying 
Party (i) admits its liability for indemnification hereunder and (ii) demonstrates its ability to pay its indemnification obligation. The 
Controlling Party shall keep the Non-controlling Party advised of the status of such Third Party Action and the defense thereof and shall 
consider in good faith recommendations made by the Non-controlling Party with respect thereto. The Non-controlling Party shall furnish the 
Controlling Party with such information as it may have with respect to such Third Party Action (including copies of any summons, 
complaint or other pleading which may have been served on such party and any written claim, demand, invoice, billing or other document 
evidencing or asserting the same) and shall otherwise reasonably cooperate with and assist the Controlling Party in the defense of such Third 
Party Action. The fees and expenses of counsel to the Indemnified Party with respect to a Third Party Action shall be considered 
Indemnifiable Losses for purposes of this Agreement if (i) the Indemnified Party controls the defense of such Third Party Action pursuant to 
the terms of this Section 9.3(a) or (ii) the Indemnifying Party assumes control of such defense and the Indemnified Party reasonably 
concludes that the Indemnifying Party and the Indemnified Party have conflicting interests or different defenses available with respect to 
such Third Party Action. The Indemnifying Party shall not agree to any settlement of, or the entry of any judgment arising from, any Third 
Party Action without the prior written consent of the Indemnified Party, which shall not be unreasonably withheld, conditioned or delayed; 
provided that the consent of the Indemnified Party shall not be required if the Indemnifying Party agrees in writing to pay any amounts 
payable pursuant to such settlement or judgment and such settlement or judgment includes a complete release of  
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     the Indemnified Party from further liability and has no other adverse effect on the Indemnified Party. The Indemnified Party shall not 
agree to any settlement of, or the entry of any judgment arising from, any such Third Party Action without the prior written consent of the 
Indemnifying Party, which shall not be unreasonably withheld, conditioned or delayed.  

     (b) In order to seek indemnification under this Article 9, an Indemnified Party shall deliver a Claim Notice to the Indemnifying Party.  

     (c) Within 20 days after delivery of a Claim Notice, the Indemnifying Party shall deliver to the Indemnified Party a Response, in which 
the Indemnifying Party shall: (i) agree that the Indemnified Party is entitled to receive all of the Claimed Amount (in which case, (A) if the 
Indemnifying Party is the Company Stockholders, the Response shall be accompanied by an acknowledgement executed by the Stockholder 
Representative reflecting the appropriate set off first against the Escrow Shares, and then to the extent applicable, to any issuances which 
may become due under the CVR Agreement, (B) if the Indemnifying Party is the Parent, the Response shall be accompanied by a payment 
by the Parent to the Exchange Agent, by check or wire transfer for distribution to Company Stockholders of the Claimed Amount), (ii) agree 
that the Indemnified Party is entitled to receive the Agreed Amount (in which case the Response shall be accompanied by a payment or 
acknowledgement, as the case may be, by the Indemnifying Party to the Indemnified Party of the Agreed Amount, as set forth in clause 
(i) above), or (iii) dispute that the Indemnified Party is entitled to receive any of the Claimed Amount.  

     (d) If the Indemnifying Party disputes the Claim Notice as set forth in (c)(iii) above, such dispute will be resolved in accordance with 
Section 10.12.  

     9.4 Limitations .  

     (a) Except as provided in Section 9.4(b) below, the Parent Indemnified Parties shall assert claims for, or reduce payments under the CVR 
Agreement, as the result of, Indemnifiable Losses under Section 9.1 only if any individual Indemnifiable Loss or aggregate Indemnifiable 
Losses exceeds $50,000, in which case, subject to the limitations set forth in this Article 9, the Parent Indemnified Parties shall be entitled to 
indemnification for the entire amount of Indemnifiable Losses incurred by the Parent Indemnified Parties. For purposes of determining 
Indemnifiable Losses only, any breach of or inaccuracy in any representation or warranty shall be determined without regard to any 
materiality qualifier set forth in such representation or warranty, and all references to materiality qualifiers shall be ignored for purposes of 
determining whether such representation or warranty was true and correct when made.  

     (b) The “basket” limitation of Section 9.4(a) shall not apply to Indemnifiable Losses resulting from, arising out of, or based upon (i) any 
fraud or intentional misrepresentation by the Company, or (ii) any breach of the representations made in Sections 4.2 (Organization), 4.3 
(Authorization), 4.4 (Capitalization), 4.11 (Taxes), 4.13 (Intellectual Property Rights), or 4.29 (No Finders) but such Indemnifiable Losses 
shall be subject to the other limitations set forth in this Article 9.  
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     (c) Except for, Section 4.3 (Authorization), 4.4 (Capitalization) and Section 4.14 (Assets), which shall survive indefinitely, and 
Sections 4.8 (Compliance with Laws), 4.11 (Taxes), and 4.25 (Environmental Laws), which shall survive for a period of time equal to the 
statute of limitations applicable thereto, all representations and warranties in this Agreement, the Company Disclosure Schedule or any other 
document, certificate, schedule or instrument delivered or executed in connection herewith shall survive (the “ Survival Period ”) for a 
period of twelve (12) months following the Closing Date. All of the covenants, agreements and obligations of the parties contained in this 
Agreement, the Company Disclosure Schedule or any other document, certificate, schedule or instrument delivered or executed in 
connection herewith shall survive until fully performed or fulfilled, unless non-compliance with such covenants, agreements or obligations 
is waived in writing by the party or parties entitled to such performance. Any obligation of a party to indemnify another party pursuant to 
this Article with respect to breaches of representations and warranties other than those listed in the first sentence of this subsection that 
survive indefinitely or for the applicable statute of limitations, shall terminate upon expiration of the Survival Period; provided , however , 
that such obligations to indemnify (i) shall not terminate with respect to a particular item as to which, before the expiration of the Survival 
Period, the party seeking indemnification has made a claim by delivering a Claim Notice (in accordance with the terms of this Article) to the 
Stockholder Representative or Parent, as applicable, and (ii) shall not terminate with respect any fraudulent misrepresentation made on the 
part of the Company, Parent or Merger Subsidiary in this Agreement or in any certificate delivered by or on behalf of the Company, Parent 
or Merger Subsidiary pursuant hereto.  

     9.5 Exclusive Remedy . Except in the event of any fraud or intentional misrepresentation by the Company or any Company Stockholder, the 
rights of the Parent Indemnified Parties to indemnification pursuant to this Article 9 shall be the sole and exclusive remedy of the Parent 
Indemnified Parties and shall be limited as set forth in Section 9.4, and as follows: from and after the Effective Time, the Parent Indemnified 
Parties shall recover Indemnifiable Losses only from the Escrow Shares, one-half of which shall be eligible for release on the date that is six (6) 
months after the Closing Date (the “ First Release Date ”) and the remaining half shall be eligible for release upon the expiration of the 
Survival Period after the Closing Date, pursuant to the terms and conditions of the Escrow Agreement; provided, however, that in the event that 
Parent identifies any Indemnifiable Losses and submits any corresponding Claim Notices (in accordance with the terms of this Article) to the 
Stockholder Representative prior to the First Release Date, no Escrow Shares will be released on the First Release Date until the final 
resolution of such claims in accordance with this Agreement and the Escrow Agreement. Notwithstanding the foregoing, and for the sake of 
clarity, the Parties acknowledge and agree that with respect to certain Intellectual Property Losses (as defined in the CVR Agreement), Parent 
and the Company Stockholders (as represented by the Stockholder Representative) shall share the cost of, and mutually bear the risk of, such 
Intellectual Property Losses pursuant to the terms and conditions set forth in the CVR Agreement, regardless of whether such Intellectual 
Property Losses constitute Indemnifiable Losses hereunder.  

     9.6 Waiver of Subrogation . From and after the Closing, the Company Stockholders shall not have any rights to indemnification, 
contribution or subrogation from Parent and Merger Subsidiary, the Company, or their successors, whether pursuant to Parent and Merger  
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Subsidiary’s, the Company’s or their successors’ Articles or Certificate of Incorporation, Bylaws or other governing instruments, insurance 
policies or otherwise, with respect to acts or events that give rise to a claim by Parent and Merger Subsidiary under Section 9.1.  

     9.7 Company’s Indemnification of Parent and Merger Subsidiary . In the event the Closing does not occur, the obligations set forth in 
Section 9.1 shall be the obligations of the Company.  

     9.8 Cooperation as to Indemnified Liability . Each party hereto shall cooperate with the other parties with respect to reasonable access to 
books, records, or other documentation within such party’s control, if deemed reasonably necessary or appropriate by any party in the defense 
of any claim that may give rise to indemnification hereunder.  

ARTICLE 10  
MISCELLANEOUS  

     10.1 Amendment and Modification . Subject to applicable Law, this Agreement may be amended by the parties hereto, by action taken or 
authorized by their respective Boards of Directors, at any time before or after the approval and adoption of this Agreement by the Company 
Stockholders, provided that after approval and adoption of this Agreement by the Stockholders of the Company, no amendment shall be made 
which requires further approval by the Stockholders of the Company without such further Stockholder approval. This Agreement may not be 
amended except by execution of an instrument in writing signed on behalf of each of the parties hereto.  

     10.2 Waiver of Compliance; Consents . Any failure of Parent or Merger Subsidiary on the one hand, or the Company on the other hand, to 
comply with any obligation, covenant, agreement, or condition herein may be waived by the Company or Parent, respectively, only by a 
written instrument signed by an officer of the party granting such waiver, but such waiver or failure to insist upon strict compliance with such 
obligation, covenant, agreement, or condition shall not operate as a waiver of, or estoppel with respect to, any subsequent or other failure. 
Whenever this Agreement requires or permits consent by or on behalf of any party hereto, such consent shall be given in writing. Merger 
Subsidiary agrees that any consent or waiver of compliance given by Parent hereunder shall be conclusively binding upon Merger Subsidiary, 
whether or not given expressly on its behalf.  

     10.3 Notices . All notices and other communications hereunder shall be in writing and shall be deemed given (i) on the date of delivery if 
delivered personally by commercial courier service, federal express or otherwise or (ii) on the date of confirmation of receipt (or the first 
Business Day following such receipt if the date is not a Business Day), of transmission, by telecopier, or facsimile to the parties at the 
following addresses (or at such other address for a party as shall be specified by like notice):  

     (a) If to Parent or Merger Subsidiary, to it at:  

RXi Pharmaceuticals Corporation  
60 Prescott Street  
Worcester, MA 01605  
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Attn: Chief Executive Officer  
Facsimile: 508-767-3862  

with separate copies thereof addressed to( which shall not constitute notice  
to Parent):  

Fredrikson & Byron, P.A.  
200 South Sixth Street  
Suite 4000  
Minneapolis, MN 55402  
Attn: Christopher J. Melsha  
Facsimile: 612-492-7077  

     (b) If to the Company, to it at:  

Apthera, Inc.  
8418 E. Shea Blvd., Suite 100  
Scottsdale, Arizona 85260  
Attn: Robert E. Kennedy  
Facsimile: 480-348-9709  

with separate copies thereof addressed to (which shall not constitute notice  
to the Company):  

Snell & Wilmer L.L.P.  
One Arizona Center  
400 East Van Buren St.  
Phoenix, AZ 85004  
Attn: Daniel M. Mahoney  
Facsimile: 602-382-6070  

     (c) If to the Stockholder Representative, to him/her at:  

Robert E. Kennedy  
9450 E. Larkspur Dr.  
Scottsdale, AZ 85260  

with separate copies thereof addressed to (which shall not constitute notice  
to the Stockholder Representative):  

Snell & Wilmer L.L.P.  
One Arizona Center  
400 East Van Buren St.  
Phoenix, AZ 85004  
Attn: Daniel M. Mahoney  
Facsimile: 602-382-6070  
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     10.4 Assignment; Third Party Beneficiaries . This Agreement and all of the provisions hereof shall be binding upon and inure to the benefit 
of each of the parties hereto and their respective successors. Neither this Agreement nor any rights, benefits or obligations set forth herein may 
be assigned by any of the parties hereto; provided, that Parent or Merger Subsidiary may assign any of their respective rights and obligations to 
any direct or indirect Subsidiary of Parent, but no such assignment shall relieve Parent or Merger Subsidiary, as the case may be, of its 
obligations hereunder. Except for the provisions of Article 2 and Section 6.13, this Agreement is not intended to confer upon any other person, 
except the parties hereto, any rights or remedies hereunder, and no third person shall be a third party beneficiary of this Agreement.  

     10.5 Governing Law . This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware (regardless 
of the Laws that might otherwise govern under applicable principles of conflicts of law). EACH PARTY HEREBY WAIVES ITS RIGHT TO 
A TRIAL BY JURY FOR ANY DISPUTES BETWEEN THE PARTIES ARISING FROM THIS AGREEMENT AND ANY OTHER 
TRANSACTION DOCUMENT.  

     10.6 Counterparts . This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, and all of 
which together shall constitute one and the same instrument.  

     10.7 Interpretation . The Table of Contents, article and section headings contained in this Agreement are inserted for reference purposes 
only and shall not affect the meaning or interpretation of this Agreement. This Agreement shall be construed without regard to any presumption 
or other rule requiring the resolution of any ambiguity regarding the interpretation or construction hereof against the party causing this 
Agreement to be drafted.  

     10.8 Entire Agreement . This Agreement, including the exhibits and schedules hereto and the Confidentiality Agreement referred to herein, 
embodies the entire agreement and understanding of the parties hereto in respect of the subject matter contained herein. This Agreement and 
the Confidentiality Agreement supersede all prior agreements and the understandings between the parties with respect to such subject matter.  

     10.9 Severability . If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced by any rule of law or 
public policy, all other conditions and provisions of this Agreement shall nevertheless remain in full force and effect so long as the economic or 
legal substance of the transactions contemplated by this Agreement is not affected in any manner materially adverse to any party. Upon such 
determination that any term or other provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith 
to modify this Agreement so as to effect the original intent of the parties as closely as possible in a mutually acceptable manner in order that the 
transactions contemplated by this Agreement be consummated as originally contemplated to the fullest extent possible.  

     10.10 Specific Performance . The parties hereto agree that irreparable damage would occur in the event any provision of this Agreement was 
not performed in accordance with the terms hereof and that monetary damages for such nonperformance would be inadequate as a remedy, and 
therefore the parties shall be entitled to specific performance of the terms hereof, in addition to any other remedy at law or in equity.  
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     10.11 Stockholder Representative .  

     (a) By virtue of the approval and adoption of this Agreement by the delivery of the Required Company Stockholder Vote, each Company 
Stockholder (for purposes of this Section 10.11, Company Stockholders shall not include any holder of Dissenting Shares) shall be deemed 
to have agreed to appoint the Stockholder Representative to act as the authorized representative of the Company Stockholders with respect 
to all matters requiring any action or decision by the Company Stockholders. The Stockholder Representative shall thereupon be authorized 
as agent and attorney-in-fact for each Company Stockholder, for and on their behalf, to enforce all of their rights under this Agreement, 
including, without limitation, (i) to give and receive notices and communications, (ii) to authorize delivery to any Indemnified Party of 
Escrow Shares in satisfaction of claims by such Indemnified Party, (iii) to dispute that the Indemnified Party is entitled to receive any 
Escrow Shares, (iv) to agree to, negotiate, enter into settlements and compromises of, to demand arbitration and comply with orders of 
courts and awards of arbitrators, and (v) to enforce and to take all actions either (1) necessary or appropriate in the judgment of the 
Stockholder Representative for the accomplishment of the foregoing or (2) specifically mandated by the terms of this Agreement, the 
Escrow Agreement or the CVR Agreement. Such appointment may be changed by a majority in interest of the Company Stockholders from 
time to time upon not less than thirty (30) days’ prior written notice to Parent; provided, however, that the Stockholder Representative may 
not be removed unless a majority in interest of the Company Stockholders agree to such removal and to the identity of the substituted 
representative. Notwithstanding the foregoing, the Stockholders’ Representative may resign at any time by providing written notice of intent 
to resign to the Company Stockholders, which resignation shall be effective upon the earlier of (A) thirty (30) calendar days following 
delivery of such written notice or (B) the appointment of a successor by the holders of a majority in interest of the Company Stockholders. 
Any vacancy in the position of Stockholder Representative may be filled by approval of a majority in interest of the Company Stockholders. 
No bond shall be required of the Stockholder Representative. Notices or communications to or from the Stockholder Representative shall 
constitute notice to or from each Company Stockholder.  

     (b) The Stockholder Representative shall not be liable for any act done or omitted hereunder as the Stockholder Representative while 
acting without gross negligence, bad faith and willful misconduct. The Stockholders’ Representative shall only have the duties expressly 
stated in this Agreement and shall have no other duty, express or implied. The Stockholders’ Representative may engage attorneys, 
accountants and other professionals and experts. The Stockholders’ Representative may in good faith rely conclusively upon information, 
reports, statements and opinions prepared or presented by such professionals, and any action taken by the Stockholders’ Representative 
based on such reliance shall be deemed conclusively to have been taken in good faith and in the exercise of reasonable judgment. The 
Company Stockholders shall severally, and not jointly, indemnify the Stockholder Representative and hold the Stockholder Representative 
harmless against any loss, liability or expense incurred without gross negligence, bad faith or willful misconduct on the part of the 
Stockholder Representative and arising out of or in connection with the acceptance or administration  
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of the Stockholder Representative’s duties hereunder, including the reasonable fees and expenses of any legal counsel, accountants, and 
other professional experts retained by the Stockholder Representative (the “ Stockholder Representative Indemnified Losses ”).  

     (c) The Stockholder Representative will serve without compensation but will be reimbursed for any expenses incurred or anticipated to 
be incurred without gross negligence, bad faith and willful misconduct on the part of the Stockholder Representative and arising out of or in 
connection with the acceptance or administration of the Stockholder Representative’s duties hereunder, including the reasonable fees and 
expenses of any legal counsel, accountants, and other professional and experts retained by the Stockholder Representative (“ Stockholder 
Representative Expenses ”).  

     (d) Each Company Stockholder will be obligated to the Stockholder Representative for his, her or its pro rata portion of the Stockholder 
Representative Indemnified Losses and Stockholder Representative Expenses; provided, however, that the costs of indemnification for any 
Stockholder Representative Indemnified Losses or reimbursement of any Stockholder Representative Expenses (including the costs and 
expenses of enforcing this right of indemnification) shall be paid initially from the principal portion of the Reimbursement Fund, which 
Stockholder Representative may liquidate into cash at his sole discretion.  

     (e) A decision, act, consent or instruction of the Stockholder Representative shall constitute a decision of all Company Stockholders and 
shall be final, binding and conclusive upon each of such Company Stockholders. Parent, the Surviving Corporation and the Company 
Stockholders may rely upon any such decision, act, consent or instruction of the Stockholder Representative as being the decision, act, 
consent or instruction of each and every such Company Stockholders, and shall not be liable for any action taken or not taken in good faith 
reliance on a communication or other instruction from the Stockholder Representative on behalf of the Company Stockholders. The Escrow 
Agent and Parent are hereby relieved from any liability to any person for any acts done by them in accordance with such decision, act, 
consent or instruction of the Stockholder Representative.  

     (f) The death, incapacity, dissolution, liquidation, insolvency or bankruptcy of any Company Stockholder shall not terminate the 
authority and agency of the Stockholders’ Representative provided by this Section 10.11 with respect to such Company Stockholder.  

     10.12 Dispute Resolution . All claims, disputes and other matters in controversy (herein called a “ Dispute ”) arising directly or indirectly 
out of or related to this Agreement or the other agreements referred to herein, or the breach thereof, whether contractual or noncontractual, and 
whether during the term or after the termination of this Agreement, will be resolved exclusively according to the procedures set forth in this 
Section 10.12.  

     (a) Negotiation . The parties will attempt to settle Disputes arising out of or relating to this Agreement, or the breach thereof, by a 
meeting of two designated representatives of each party within five days after a request by either of the parties to the other party asking for 
the same.  
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     (b) Mediation . If such Dispute cannot be settled at such meeting, either party within five days of such meeting may give a written notice 
(a “ Dispute Notice ”) to the other party setting forth the nature of the Dispute. The parties will attempt in good faith to resolve the Dispute 
by mediation in Los Angeles, California under the Commercial Mediation Rules of AAA in effect on the date of the Dispute Notice. The 
parties will select a person who will act as the mediator under this subsection (b) within 60 days of the date of this Agreement. If the Dispute 
has not been resolved by mediation as provided above within 30 days after delivery of the Dispute Notice, then the Dispute will be 
determined by arbitration in accordance with the provisions of subsection (c) below.  

     (c) Arbitration . Any Dispute that is not settled through mediation as provided in subsection (b) above will be resolved by arbitration in 
Los Angeles, California, governed by the Federal Arbitration Act, 9 U.S.C. § 1 et seq., and administered by the AAA under its Commercial 
Arbitration Rules in effect on the date of the Dispute Notice, as modified by the provisions of this subsection (c), by a single arbitrator. The 
arbitrator selected, in order to be eligible to serve, will be a lawyer with at least 15 years experience specializing in business matters. In the 
event the parties cannot agree on a mutually acceptable single arbitrator from the list submitted by the AAA, AAA will appoint the arbitrator 
who will meet the foregoing criteria. The arbitrator will base the award on applicable law and judicial precedent and, unless both parties 
agree otherwise, will include in such award the findings of fact and conclusions of law upon which the award is based. Judgment on the 
award rendered by the arbitrator may be entered in any court having jurisdiction thereof.  

     (d) Notwithstanding the foregoing or anything in this Agreement to the contrary:  

     (i) Upon the application by either party to a court for an order confirming, modifying or vacating the award, the court will have the 
power to review whether, as a matter of law based on the findings of fact determined by the arbitrator, the award should be confirmed, 
modified or vacated in order to correct any errors of law made by the arbitrator. In order to effectuate such judicial review limited to 
issues of law, the parties agree (and will stipulate to the court) that the findings of fact made by the arbitrator will be final and binding on 
the parties and will serve as the facts to be submitted to and relied on by the court in determining the extent to which the award should be 
confirmed, modified or vacated; and  

     (ii) Either party will have the right to apply to any court for an order to specifically enforce their rights under this Agreement and the 
other agreements contemplated by this Agreement, including but not limited to a party’s obligation to close the transaction and the 
confidentiality provisions contained in this Agreement.  

     (e) Costs and Attorneys’  Fees . If either party fails to proceed with mediation or arbitration as provided herein or unsuccessfully seeks to 
stay such mediation or arbitration, or fails to comply with any arbitration award, or is unsuccessful in vacating or modifying the award 
pursuant to a petition or application for judicial review, the other  
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party will be entitled to be awarded costs, including reasonable attorneys’ fees, paid or incurred by such other party in successfully 
compelling such arbitration or defending against the attempt to stay, vacate or modify such arbitration award and/or successfully defending 
or enforcing the award.  

     (f) Tolling of Statute of Limitations . All applicable statutes of limitations and defenses based upon the passage of time will be tolled 
while the procedures specified in this Section 10.12 are pending. The parties will take such action, if any, required to effectuate such tolling.  

- 68 -  



   

     IN WITNESS WHEREOF, the parties hereto have executed this Agreement and Plan of Merger as of the date first above written.  

   

          
Parent:      

  RXI PHARMACEUTICALS CORPORATION  
    

  By:   /s/ Mark J. Ahn     
    Mark J. Ahn    
  Its: President and Chief Executive Officer    
  

Merger Subsidiary:  DIAMONDBACK ACQUISITION CORP.  
    

  By:   /s/ Mark J. Ahn     
    Mark J. Ahn    
  Its: President    
  

Company:  APTHERA, INC.  
    

  /s/ Mark Schwartz     
  By: Mark Schwartz    
  Its: Chief Executive Officer    
  

Stockholder Representative:      
  By:   /s/ Robert E. Kennedy     
    Robert E. Kennedy    
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CONTINGENT VALUE RIGHTS AGREEMENT  

BY AND AMONG  

RXI PHARMACEUTICALS CORPORATION,  

[EXCHANGE AGENT],  

AND  

ROBERT E. KENNEDY, IN HIS CAPACITY AS  
THE STOCKHOLDER REPRESENTATIVE  

_______________ ____, 20__  
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CONTINGENT VALUE RIGHTS AGREEMENT  

     THIS CONTINGENT VALUE RIGHTS AGREEMENT, dated as of [ ], 2011 (this “ Agreement ”), by and among RXi Pharmaceuticals 
Corporation, a Delaware corporation (“ Parent ”), and [ ], as exchange agent (the “ Exchange Agent ”), and Robert E. Kennedy, an individual 
acting as the Company Stockholders’ representative (the “ Stockholder Representative ”) in favor of each person who from time to time holds 
one or more Contingent Value Rights (the “ CVRs ”) to receive cash payments or stock issuances in the amounts and subject to the terms and 
conditions set forth herein.  

     WHEREAS, this Agreement is entered into pursuant to the Agreement and Plan of Merger, dated as of March 31, 2011 (the “ Merger 
Agreement ”), by and among Parent, Diamondback Acquisition Corp., a Delaware corporation and wholly-owned subsidiary of Parent (“ 
Merger Subsidiary ”), Apthera, Inc., a Delaware corporation (the “ Company ”), and with respect to Section 10.11 and other sections explicitly 
identified in the Merger Agreement, the Stockholder Representative;  

     WHEREAS, pursuant to the Merger Agreement, Merger Subsidiary will merge with and into the Company (the “ Merger ”), with the 
Company being the surviving corporation in the Merger and becoming a wholly-owned subsidiary of Parent;  

     WHEREAS, in the Merger, one CVR will be issued in respect of each share of Company Common Stock issued and outstanding 
immediately prior to the Effective Time (except for Dissenting Shares and those shares described in Section 2.3(b)(ii) of the Merger 
Agreement); and  

     WHEREAS, Parent desires that the Exchange Agent act as its special agent for the purposes of effecting the distribution of the Merger 
Consideration to the holders of Company Common Stock, including (i) the Closing Consideration, and (ii) the CVRs.  

     NOW, THEREFORE, in consideration of the foregoing premises and the mutual covenants and agreements contained herein, the parties 
hereto agree as follows:  

ARTICLE 1  
DEFINITIONS  

1.1 Definitions . As used in this Agreement, the following terms shall have the meanings set forth or as referenced below, as indicated 
elsewhere in this Agreement, or as defined in the Merger Agreement:  

     (a) the terms defined in this Article have the meanings assigned to them in this Article, and include the plural as well as the singular;  

     (b) all capitalized terms used in this Agreement without definition shall have the respective meanings ascribed to them in the Merger 
Agreement;  

     (c) The words “hereof,” “herein,” and “hereunder” and words of similar import, when used in this Agreement, shall refer to this 
Agreement as a whole and not to any particular provisions of this Agreement.  
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     (d) Unless the context requires otherwise, references herein (i) to an agreement, instrument or other document mean such agreement, 
instrument or other document as amended, supplemented and modified from time to time to the extent permitted by the provisions thereof 
and by this Agreement; and (ii) to a statute, ordinance or regulation mean such statute, ordinance or regulation as amended from time to time 
and includes any successor thereto.  

     (e) References to an “Exhibit” or to a “Schedule” are, unless otherwise specified, to one of the Exhibits or Schedules attached to or 
referenced in this Agreement, and references to an “Article” or a “Section” are, unless otherwise specified, to one of the Articles or Sections 
of this Agreement.  

     (f) All accounting terms used herein and not expressly defined herein shall have the meanings assigned to such terms in accordance with 
GAAP, as in effect on the date hereof.  

     (g) Any reference herein to the sale price of Parent Common Stock on NASDAQ shall be deemed to refer to any alternative exchange or 
OTBB on which the Parent Common Stock or the capital stock of any successor entity may be traded.  

     “ Affiliate ” of a specified person means any other person that directly, or indirectly through one or more intermediaries, controls, or is 
controlled by, or is under common control with, the person specified. “Control” shall mean ownership of more than 50% of the shares of 
stock entitled to vote for the election of directors in the case of a corporation, and more than 50% of the voting power in the case of a 
business entity other than a corporation.  

     “ Business Day ” means any day other than a Saturday, Sunday or a day on which banking institutions in Delaware, Massachusetts, or 
Arizona are authorized or obligated by law or executive order to remain closed.  

     “ Clinical Trial ” means the Phase III clinical trial of the Product Candidate sponsored by Parent, the Surviving Corporation, or an 
Affiliate or licensee thereof.  

     “ Combination Product ” means any Product Candidate that comprises a Product Candidate sold in conjunction with another active 
component (whether packaged together or in the same therapeutic formulation or otherwise) or service.  

     “ CVR Register ” has the meaning set forth in Section 2.3(b).  

     “ CVR Registrar ” has the meaning set forth in Section 2.3(b).  

     “ FDA ” means the United States Food and Drug Administration or any successor agency.  

     “ GAAP ” means United States Generally Accepted Accounting Principles.  
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     “ Governmental Entity ” means any domestic (federal or state), or foreign court, commission, governmental body, regulatory or 
administrative agency or other political subdivision thereof.  

     “ Holder ” means a Person in whose name a CVR is registered in the CVR Register.  

     “ Intellectual Property ” means all rights, privileges and priorities provided under U.S., state and foreign law relating to intellectual 
property, including all (a)(1) patents, patent applications, proprietary inventions, discoveries, processes, formulae, designs, methods, 
techniques, procedures, concepts, developments, technology, new and useful improvements thereof and proprietary know-how relating 
thereto, whether or not reduced to practice or patented or eligible for patent protection; (2) copyrights and copyrightable works, including 
computer applications, programs, software, databases and related items; (3) trademarks, service marks, trade names, logos, domain names 
and trade dress, the goodwill of any business symbolized thereby, and all common-law rights relating thereto; and (4) trade secrets and other 
confidential information; (b) all registrations, applications, and recordings for, and amendments, modifications, improvements, extensions, 
continuations, continuations-in-part, re-examinations and reissues to any of the foregoing; and (c) licenses or other similar agreements 
granting rights to use any of the foregoing.  

     “ Intellectual Property Losses ” means all demands, claims, actions or causes of action, assessments, losses, damages, liabilities, interest 
and penalties, costs, expenses, fees or royalties (including, without limitation, reasonable legal fees and disbursements incurred in 
connection therewith, and any amounts or expenses required to be paid or incurred in connection with any license agreement, action, suit, 
proceeding, claim, appeal, demand, assessment, judgment), whether or not involving a third party (collectively, “ Losses ”), resulting from, 
arising out of, or imposed upon or incurred by Parent (or any Affiliate thereof) in connection with any of the Intellectual Property acquired 
by Parent pursuant to the Merger Agreement (the “ Acquired IP ”), including without limitation, Losses related to (i) Parent’s failure to own 
to have the right to use any portion of the Acquired IP that is useful or necessary to conduct the Business, (ii) Parent’s use of the Acquired IP 
(including pursuant to any license agreement included in the Acquired IP), (iii) infringement by Parent due the conduct of Parent’s business, 
or the manufacture, marketing, distribution, use or sale of any product covered by any Acquired IP; (iv) the validity of the Acquired IP; 
(v) inventorship of the Acquired IP; (vi) license or indemnification obligations with respect to any alleged infringement or misappropriation 
of any third party’s intellectual property by Parent arising from the Acquired IP (collectively, “ Intellectual Property Losses ”), regardless of 
whether any of the foregoing Intellectual Property Losses constitute an Indemnifiable Loss under the Merger Agreement; provided , 
however , that the foregoing shall not include any payment made or expenses incurred in connection with the Clinical Study Agreement 
entered into with Henry M. Jackson Foundation for the Advancement of Military Medicine, Inc., effective October 29, 2007, or any licenses 
resulting therefrom.  
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     “ Law ” means any foreign, federal, state, local or municipal laws, rules, judgments orders, regulations, statutes, ordinances, codes, 
decisions, injunctions, orders, decrees or requirements of any Governmental Entity.  

     “ Merger ” shall have the meaning set forth in the Recitals of this Agreement.  

     “ Merger Agreement ” shall have the meaning set forth in the Recitals of this Agreement.  

     “ Milestone ” means each of (i) Milestone #1, (ii) Milestone #2, (iii) Milestone #3, (iv) Milestone #4, and (v) Milestone #5.  

     “ Milestone #1 ” means enrollment of the first patient in the Clinical Trial, but only if the foregoing Milestone is achieved no later than 
the Milestone Target Date.  

     “ Milestone #2 ” means the earliest to occur of (i) an Early Interim Analysis (EIA) in respect of the Clinical Trial the receipt of which 
does not cause the discontinuance of the Clinical Trial, or (ii) enrollment of seventy (70) patients in the Clinical Trial, but only if one of the 
foregoing occurs no later than the Milestone Target Date.  

     “ Milestone #3 ” means U.S. Regulatory Approval of Parent’s new drug application or biologic license application for the Product 
Candidate, which U.S. Regulatory Approval permits Parent to market such Product Candidate immediately, but only if the foregoing 
Milestone is achieved no later than the Milestone Target Date. For the avoidance of doubt, an “approvable letter” or similar communication 
published by the FDA shall not constitute approval for purposes of the foregoing.  

     “ Milestone #4 ” means cumulative Net Sales of the Product Candidate exceeding one hundred million dollars ($100,000,000), but only if 
the foregoing Milestone is achieved no later than the Milestone Target Date.  

     “ Milestone #5 ” means cumulative Net Sales of the Product Candidate exceeding three hundred million dollars ($300,000,000), inclusive 
of Milestone #4, but only if the foregoing Milestone is achieved no later than the Milestone Target Date.  

     “ Milestone Payment ” means, as applicable, (i) one million dollars ($1,000,000), with respect to the achievement of Milestone #1; 
(ii) one million dollars ($1,000,000), with respect to the achievement of Milestone #2; (iii) five million dollars ($5,000,000), with respect to 
the achievement of Milestone #3, (iv) ten million dollars ($10,000,000), with respect to the achievement of Milestone #4, and (v) means 
fifteen million dollars ($15,000,000), with respect to the achievement of Milestone #5. Each of the foregoing Milestone Payments may be 
paid in cash or in shares of Parent Common Stock, as determined in Parent’s discretion. If Parent elects the latter, the number of shares shall 
be calculated based upon the value of Parent’s Common Stock, which shall be equal to the closing price for Parent Common Stock on 
NASDAQ, as reported in The Wall Street Journal, on the day prior to the applicable Milestone being achieved.  
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     “ Milestone Target Date ” means with respect to all Milestones, the date that is five (5) years from the later of (i) the expiration, 
invalidation or rejection of the last patent or patent application included in the patents exclusively licensed to the Surviving Corporation 
from The University of Texas M. D. Anderson Cancer Center, The Henry M. Jackson Foundation for the Advancement of Military 
Medicine, Inc. or otherwise covering any portion of the Product Candidate, including all patent adjustments and extensions thereof, (ii) the 
latest to expire of any new drug product exclusivity granted by the FDA or any foreign Governmental Entity with respect to the Product 
Candidate, including but not limited to orphan drug status or data exclusivity periods granted under The Biologics Price Competition and 
Innovation Act or any foreign equivalent, or (iii) to the extent Parent acquires an exclusive license on any Invention pursuant to the Clinical 
Study Agreement entered into with Henry M. Jackson Foundation for the Advancement of Military Medicine, Inc., effective October 29, 
2007, the expiration of such exclusive license. If any Milestone does not occur by the Milestone Target Date, the CVRs underlying each 
such Milestone will terminate and all rights thereunder and all rights in respect thereof under this Agreement shall cease.  

     “ Net Sales ” means the sum of, without any duplication, the gross revenues received by Parent, its Affiliates or its licensees from the sale 
of any Product Candidate throughout the world, less sales discounts actually granted, sales and/or use taxes actually paid, import and/or 
export duties actually paid, outbound transportation actually prepaid or allowed, and amounts actually allowed or credited due to returns (not 
exceeding the original billing or invoice amount), all as recorded by Parent, its Affiliate or its licensee in each of their respective official 
books and records, in accordance with GAAP and consistent with the financial statements and/or regulatory filings with the United States 
Securities and Exchange Commission, if any, of Parent, its Affiliate or its licensee.  

     Product Candidate provided to third parties without charge, in connection with research and development, the Clinical Trial, other 
clinical trials, compassionate use, humanitarian and charitable donations, or indigent programs or for use as samples shall be excluded from 
the computation of Net Sales.  

     Notwithstanding the foregoing, in the event a Product Candidate is sold as a Combination Product Candidate in the United States, Net 
Sales shall be calculated by multiplying the Net Sales of the Combination Product Candidate by the fraction A/(A+B), where A is the gross 
invoice price of the Product Candidate if sold separately and B is the gross invoice price of the other product(s) included in the Combination 
Product if sold separately. If no such separate sales are made by Parent, its Affiliates or licensees, Net Sales of the Combination Product 
shall be calculated in a manner determined by Parent in good faith based upon the relative value of the active components of such 
Combination Product.  

     “ Parent Common Stock ” means common stock of Parent.  

     “ Party ” shall mean the Exchange Agent, Parent and/or the Stockholder Representative, as applicable.  
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     “ Permitted Transfer ” means: (i) the transfer of any or all of the CVRs (upon the death of the Holder) by will or intestacy; (ii) transfer by 
instrument to an inter vivos or testamentary trust in which the CVRs are to be passed to beneficiaries upon the death of the trustee; 
(iii) transfers made pursuant to a court order of a court of competent jurisdiction (such as in connection with divorce, bankruptcy or 
liquidation); (iv) if the Holder is a partnership or limited liability company, a distribution by the transferring partnership or limited liability 
company to its partners or members, as applicable; or (v) a transfer made by operation of law (including a consolidation or merger) or in 
connection with the dissolution, liquidation or termination of any corporation, limited liability company, partnership or other entity.  

     “ Person ” means any individual, corporation, partnership, joint venture, association, joint-stock company, trust, limited liability 
company, unincorporated organization or government or any agency or political subdivision thereof.  

     “ Product Candidate ” means E75 + GM-CSF, known as Neuvax, as used in the currently pending clinical trial sponsored by Parent, 
Surviving Corporation, or an Affiliate or licensee thereof.  

     “ Tax ” shall mean all taxes, assessments, charges, duties, fees, levies or other governmental charges, including any federal, state, local, 
or foreign income, gross receipts, license, payroll, employment, excise, severance, stamp, occupation, premium, windfall profits, 
environmental, customs duties, capital stock, franchise, profits, withholding, social security (or similar), unemployment, disability, real 
property, personal property, sales, use, transfer, registration, value added, alternative or add-on minimum, estimated, and all other taxes of 
any kind whatsoever, including any interest, penalty, or addition thereto, whether disputed or not, and including any transferee or secondary 
liability in respect of any tax (whether imposed by Law, contractual agreement or otherwise) and any liability in respect of any Tax as a 
result of being a member of any Affiliated Group, and shall include all liabilities under any unclaimed property Law.  

     “ U.S. Regulatory Approval ” means all approvals from the FDA necessary for the commercial manufacture, marketing and sale of a 
Product Candidate in the United States.  

ARTICLE 2  
CONTINGENT VALUE RIGHTS  

2.1 Appointment of Exchange Agent . Parent hereby appoints [ ] as the Exchange Agent to act as Exchange Agent for Parent in accordance 
with the instructions hereinafter set forth in this Agreement, and the Exchange Agent hereby accepts such appointment.  

2.2 Nontransferable . The CVRs shall not be sold, assigned, transferred, pledged, encumbered or in any other manner transferred or disposed 
of, in whole or in part, other than through a Permitted Transfer.  

2.3 No Certificate; Registration; Registration of Transfer; Change of Address .  
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  (a)   Not Certificated . The CVRs shall not be evidenced by a certificate or other instrument. 



   

2.4 Payment Procedures .  
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  (b)   CVR Register . The Exchange Agent shall keep a register (the “ CVR Register ”) for the registration of CVRs. The Exchange Agent is 
hereby initially appointed “  CVR Registrar ”  for the purpose of registering CVRs and transfers of CVRs as herein provided. 

  

  (c)   Transfer Requests . Subject to the restriction on transferability set forth in Section 2.2, every request made to transfer a CVR must be 
in writing and accompanied by a written instrument or instruments of transfer and any other requested documentation in form 
reasonably satisfactory to Parent and the CVR Registrar, duly executed by the registered Holder or Holders thereof or by the duly 
appointed legal representative thereof or by a duly authorized attorney. A request for a transfer of a CVR shall be accompanied by 
such documentation establishing satisfaction that the transfer is a Permitted Transfer as may be reasonably requested by Parent and the 
CVR Registrar (including opinions of counsel), if appropriate. Upon receipt of such written notice, the CVR Registrar shall, subject to 
its reasonable determination that the transfer instrument is in proper form and the transfer otherwise complies with the other terms and 
conditions herein, register the transfer of the CVRs in the CVR Register. All duly transferred CVRs registered in the CVR Register 
shall be the valid obligations of Parent, evidencing the same right and shall entitle the transferee to the same benefits and rights under 
this Agreement, as those held by the transferor. No transfer of a CVR shall be valid until registered in the CVR Register, and any 
transfer not duly registered in the CVR Register will be void ab initio . Any transfer or assignment of the CVRs shall be without 
charge (other than the cost of any transfer Tax which shall be the responsibility of the transferor) to the Holder. 

  

  (d)   Change of Address Requests . A Holder (or the Stockholder Representative, on behalf of a Holder) may make a written request to the 
CVR Registrar to change such Holder’s address of record in the CVR Register. The written request must be duly executed by the 
Holder. Upon receipt of such written notice, the CVR Registrar shall promptly record the change of address in the CVR Register. 

  (a)   Milestone Compliance Certificates . Within 10 Business Days following the occurrence of any Milestone, Parent shall deliver to the 
Exchange Agent and the Stockholder Representative a certificate (each a “ Milestone Compliance Certificate ”) certifying that the 
Holders are entitled to receive the applicable Milestone Payment Amount and establishing a payment date with respect to the 
applicable Milestone Payment Amount that is within 5 Business Days of the date of the issuance of such certificate. Each such 
Milestone Compliance Certificate shall specify whether the applicable Milestone Payment shall be made in cash or in shares of 
Parent’s Common Stock. Upon payment of the applicable Milestone Payment Amount, no further payment by Parent pursuant to this 
Agreement shall be required with respect to such Milestone. The Stockholder Representative shall be responsible for distributing any 
Milestone Compliance Certificate to the Holders. 

  

  (b)   Non-Compliance Certificates . If (A) prior to the delivery of any Milestone Compliance Certificate events or circumstances occur that 
cause Parent reasonably to believe that any Milestone Payment will not and cannot occur, or (B) the applicable Milestone has been 
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      achieved, but Parent determines that the applicable Milestone Payment shall be subject to the cost-sharing provision set forth in 
Section 2.4(e) hereof for Intellectual Property Losses, then within 10 Business Days of the occurrence of such events or 
determinations, as applicable, Parent shall deliver to the Exchange Agent and the Stockholder Representative a certificate (a “ Non-
Compliance Certificate ”) setting forth in reasonable detail the events and circumstances underlying its belief that delivery of such 
Non-Compliance Certificate is required. The Stockholder Representative shall be responsible for distributing any such Non-
Compliance Certificates to the Holders. 

  

  (c)   Payment of Milestones . On the applicable payment date, Parent shall cause the Exchange Agent to (i) pay the applicable amount to 
each of the Holders by check mailed to the address of each Holder as reflected in the CVR Register as of the close of business on the 
last Business Day prior to such payment date, or (ii) mail the applicable stock certificates furnished by the Company to the Exchange 
Agent to the address of each Holder as reflected in the CVR Register as of the close of business on the last Business Day prior to such 
payment date; in each case, the amount to which each Holder is entitled to receive will be based on the number of CVRs held by such 
Holder as reflected on the CVR Register. 

  

  (d)   Withholding . Parent shall be entitled to deduct and withhold, or cause to be deducted or withheld, from any amounts otherwise 
payable pursuant to this Agreement, such amounts as it is required to deduct and withhold with respect to the making of such payment 
under the Internal Revenue Code, or any provision of state, local or foreign Tax law. To the extent that amounts are so withheld or 
paid over to or deposited with the relevant Governmental Entity, such withheld amounts shall be treated for all purposes of this 
Agreement as having been paid to the Holder in respect of which such deduction and withholding was made. 

  

  (e)   Cost-Sharing for Intellectual Property Losses . During the term of this Agreement (as described in Section 6.11 hereof), Parent shall 
have the right to set off twenty percent (20%) of any Intellectual Property Losses (the “ Stockholder Portion ”) against Milestone 
Payments otherwise payable to the Company Stockholders hereunder. In no event, however, shall Parent be entitled to deduct from 
any Milestone Payment more than twenty percent (20%) of the value of such Milestone Payment. To the extent that any such 
deduction is insufficient to cover the Stockholder Portion at the time such a deduction is made, the remaining portion of such 
Stockholder Portion shall be applied toward the next Milestone Payment that becomes payable by Parent hereunder (“ Rolling Losses 
”). Parent shall have no right of action hereunder against the Company Stockholders to recover any portion of a Milestone Payment 
that was previously paid. In the event that a Non-Compliance Certificate has been provided pursuant to Section 2.4(b) hereof with 
respect to any specific Intellectual Property Losses, and provided that Parent and the Stockholder Representative have resolved any 
objections related to any such Non-Compliance Certificate, Parent shall not be required to submit additional Non-Compliance 
Certificates in the event it applies a deduction to future Milestone Payments in respect of Rolling Losses. 



   

2.5 No Parent Stockholder Rights . The CVRs shall not have any voting, consent, notice or dividend rights, and interest shall not accrue on any 
amounts payable on the CVRs to  
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  (f)   Investment of Exchange Fund . The Exchange Agent shall invest any cash held by it for payment to the Holders as directed by Parent 
on a daily basis. Any interest and other income resulting from such investment shall promptly be paid to Parent. 

  

  (g)   Undistributed Amounts . Any cash or stock certificates that remain undistributed to the Holders of CVRs twelve (12) months after the 
applicable payment date set forth in any Milestone Compliance Certificate, as applicable, shall be delivered to Parent, upon demand, 
and any Holders of CVRs who have not theretofore received cash or stock certificates in exchange for such CVRs shall thereafter look 
only to Parent for payment of their claim therefor. Notwithstanding any other provisions of this Agreement, any portion of the 
consideration provided by Parent to the Exchange Agent that remains unclaimed 180 days after termination of this Agreement in 
accordance with Section 6.11 hereof (or such earlier date immediately prior to such time as such amounts would otherwise escheat to, 
or become property of, any Governmental Entity) shall, to the extent permitted by law become the property of Parent free and clear of 
any claims or interest of any person previously entitled thereto. 

  

  (h)   Objections to Non-Compliance Certificates . Within 60 days of the date of any Non-Compliance Certificate, the Stockholder 
Representative, on behalf of such Holders, may deliver a written notice to the Exchange Agent and Parent stating that the Holders 
object to (a “ Notice of Objection ”) such Non-Compliance Certificate (collectively, the “ Determinations ”). If Parent does not agree 
with the objections to the applicable Non-Compliance Certificate set forth in the Notice of Objection, the Determinations that are in 
dispute shall be resolved by the procedure set forth in Section 6.12, which decision shall be binding on the parties hereto and the 
Holders. If the Stockholder Representative does not deliver a Notice of Objection to the Exchange Agent within such 60 day period, 
then the applicable Milestone Payment to which the Non-Compliance Certificate relates shall not be due and payable to the Holders, 
and Parent and Exchange Agent shall have no further obligations with respect to such payments (but may have obligations with respect 
to the other payments in accordance with the terms of this Agreement). 

  

  (i)   Information . Parent shall furnish to the Exchange Agent or the Stockholder Representative information and documentation in 
connection with this Agreement and the CVRs, including confidential information of Parent, if necessary, that the Exchange Agent or 
the Stockholder Representative may reasonably request in connection with the determination of whether a Milestone has occurred or 
whether the applicable amount of Net Sales have been achieved, provided that both the Exchange Agent and the Stockholder 
Representative, as applicable, are already parties to, or enter into confidentiality agreements with Parent, providing for confidentiality 
and non-disclosure obligations with respect to Parent’s confidential information, to Parent’s reasonable satisfaction. The Stockholder 
Representative shall forward any information and documentation it receives to the Holders who request such information, provided, 
however, the Stockholder Representative shall redact from any such information any documentation that Parent has marked as 
“confidential” . 



   

any Holder. The CVRs shall not represent any equity or ownership interest in Parent or in any constituent company to the Merger, and shall not 
convey to the Holders thereof any rights of any kind or nature whatsoever possessed by a stockholder of Parent, either at law or in equity. The 
rights of a Holder are limited to those expressed in this Agreement.  

2.6 Sole Discretion and Decision Making Authority . Notwithstanding anything contained herein to the contrary, the Parties acknowledge that 
development and commercial potential of the Product Candidate is uncertain and expensive, and as a result, Parent shall have sole discretion 
and decision making authority over whether to continue to invest, how much to invest in the development of Product Candidate, the timing of 
development and commercialization activities related to the Product Candidate, including without limitation, with respect activities related to 
the protection of intellectual property rights, and determinations regarding the jurisdictions in which marketing approval will be sought, and 
whether and on what terms, if any, to enter into (i) a clinical trial agreement, license or sale agreement related to the Product Candidate, (ii) any 
other agreement for the development, marketing or sale of the Product Candidate, or (iii) any option to enter into any such agreements.  

2.7 Limitation on Use of Parent Common Stock . Notwithstanding anything to the contrary contained herein, under no circumstances shall 
Parent be permitted to satisfy any Milestone Payment with shares of Parent Common Stock unless such issuance of Parent Common Stock has 
been approved by the requisite vote of Parent’s stockholders in accordance with Rule 5635(a) of the NASDAQ Listing Rules. If Parent is 
prohibited or otherwise restricted from distributing Parent Common Stock, it shall not be relieved of its obligation to make payment of the 
Milestone Payment and such Milestone Payment shall be made all in cash or in a combination of cash and Parent Common Stock, to the extent 
permitted.  

ARTICLE 3  
THE EXCHANGE AGENT  

3.1 Certain Duties and Responsibilities . The Exchange Agent shall not have any liability for any actions taken or not taken in connection with 
this Agreement, except to the extent of its willful misconduct, bad faith or gross negligence. No provision of this Agreement shall require the 
Exchange Agent to expend or risk its own funds or otherwise incur any financial liability in the performance of any of its duties hereunder or in 
the exercise of any of its rights or powers.  

3.2 Certain Rights of Exchange Agent . The Exchange Agent undertakes to perform such duties and only such duties as are specifically set 
forth in this Agreement, and no implied covenants or obligations shall be read into this Agreement against the Exchange Agent. In addition:  
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  (a)   the Exchange Agent may rely and shall be protected in acting or refraining from acting upon any resolution, certificate, statement, 
instrument, opinion, report, notice, request, direction, consent, order or other paper or document believed by it to be genuine and to 
have been signed or presented by the proper party or parties; 
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  (b)   the Exchange Agent may engage and consult with counsel of its selection and the written advice of such counsel or any opinion of 
counsel shall be full and complete authorization and protection in respect of any action taken, suffered or omitted by it hereunder in 
good faith and in reliance thereon; 

  

  (c)   in the event of arbitration, the Exchange Agent may engage and consult with tax experts, valuation firms and other experts and third 
parties that it, in its sole and absolute discretion, deems appropriate or necessary to enable it to discharge its duties hereunder; 

  

  (d)   the Exchange Agent shall not be required to give any note or surety in respect of the execution of such powers or otherwise in respect 
of the premises; and 

  

  (e)   Parent agrees to indemnify the Exchange Agent for, and hold the Exchange Agent harmless against, any loss, liability, claim, demands, 
suits or expense arising out of or in connection with the Exchange Agent’s duties under this Agreement, including the costs and 
expenses of defending the Exchange Agent against any claims, charges, demands, suits or loss, unless such loss shall have been 
determined by a court of competent jurisdiction to be a result of the Exchange Agent’s willful misconduct, bad faith or gross 
negligence, provided, however, that the Exchange Agent’s aggregate liability with respect to, arising from, or arising in connection 
with this Agreement, or from all services provided or omitted to be provided under this Agreement, whether in contract, in tort, or 
otherwise, is limited to, and shall not exceed, the amounts paid hereunder by Parent to the Exchange Agent. 

  

  (f)   Parent agrees (i) to pay the fees and expenses of the Exchange Agent in connection with this Agreement, as set forth on Schedule 1 
hereto, and (ii) to reimburse the Exchange Agent for all taxes and governmental charges, reasonable expenses and other charges of any 
kind and nature incurred by the Exchange Agent in the execution of this Agreement (other than taxes measured by the Exchange 
Agent’s net income). The Exchange Agent shall also be entitled to reimbursement from Parent for all reasonable and necessary out-of-
pocket expenses (including reasonable fees and expenses of the Exchange Agent’s counsel and agent) paid or incurred by it in 
connection with the administration by the Exchange Agent of its duties hereunder. An invoice for the Exchange Agent Fee will be 
rendered a reasonable time prior to, and paid on, the effective date of the transaction. An invoice for any out-of-pocket expenses and 
per item fees realized will be rendered and payable within thirty (30) days after receipt by Parent, except for postage and mailing 
expenses, which funds must be received one (1) Business Day prior to the scheduled mailing date. Parent agrees to pay to the 
Exchange Agent any amounts, including fees and expenses, payable in favor of the Exchange Agent in connection with any dispute, 
resolution or arbitration arising under or in connection with this Agreement; provided, however, that in the event of a resolution in 
favor of Parent, any amounts, including fees and expenses, payable in favor of the Exchange Agent related to such dispute, resolution 
or arbitration shall be offset against the amount payable to the Exchange Agent hereunder. 



   

3.3 Resignation and Removal; Appointment of Successor .  

3.4 Acceptance of Appointment by Successor . Every successor Exchange Agent appointed hereunder shall execute, acknowledge and deliver 
to Parent, the Stockholder Representative and to the retiring Exchange Agent an instrument accepting such appointment and a counterpart of 
this Agreement, and thereupon such successor Exchange Agent, without any further act, deed or conveyance, shall become vested with all the 
rights, powers, trusts and duties of the retiring Exchange Agent; provided, that upon the request of Parent, the Stockholder Representative or 
the successor Exchange Agent, such retiring Exchange Agent shall execute and deliver an instrument transferring to such successor Exchange 
Agent all the rights, powers and trusts of the retiring Exchange Agent.  

ARTICLE 4  
COVENANTS  

4.1 List of Holders . The Stockholder Representative shall furnish or cause to be furnished to the Exchange Agent the names, addresses and 
shareholdings of the Holders immediately prior to effective time of the Merger. After the effective time of the Merger, within five (5) Business 
Days after receipt by Parent of any such request, Parent shall deliver a list, in such form as Parent receives from its transfer agent (or other 
agent performing similar services for Parent), of the names and the addresses of the Holders as of a date not more than 15 Business Days prior 
to the time such list is furnished.  

4.2 Provision of Milestone Payments . Parent shall promptly provide the Exchange Agent with the applicable cash or shares of Parent Common 
Stock payable in respect of any Milestone Payment, if any, to be distributed to the Holders in the manner provided for in Section 2.4 and in 
accordance with the terms of this Agreement.  
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  (a)   The Exchange Agent may resign at any time by giving written notice thereof to Parent specifying a date when such resignation shall 
take effect, which notice shall be sent at least thirty (30) days prior to the date so specified. 

  

  (b)   If the Exchange Agent shall resign, be removed or become incapable of acting, Parent shall promptly appoint a qualified successor 
Exchange Agent who may be the Shareholder Representative or a Holder but shall not be an officer of Parent. The successor Exchange 
Agent so appointed shall, forthwith upon its acceptance of such appointment in accordance with this Section 3.3(b), become the 
successor Exchange Agent. 

  

  (c)   Parent shall give notice of each resignation and each removal of a Exchange Agent and each appointment of a successor Exchange 
Agent by mailing written notice of such event by first-class mail, postage prepaid, to the Stockholder Representative. The Stockholder 
Representative shall forward such notice to the Holders. 



   

ARTICLE 5  
CONSOLIDATION, MERGER, SALE OR CONVEYANCE  

5.1 Parent May Consolidate, Etc .  
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  (a)   Parent shall not consolidate with or merge into any other Person or sell, convey, transfer or license substantially all of its Business 
assets to any Person (including in connection with a spin-off transaction) (a “  Transaction ” ), unless: 

  (i)   Parent shall be the continuing Person, or the Person formed by such Transaction or into which Parent is merged or the Person 
that acquires or becomes the licensee of substantially all of Parent’s Business assets, or, in the case of a spin-off, the Person 
who has received the largest portion of the Business assets (the “ Surviving Person ”) shall expressly assume payment of 
amounts on all the CVRs and the performance of every duty and covenant of this Agreement on the part of Parent to be 
performed or observed; and 

  

  (ii)   Parent or the Surviving Person, as the case may be, shall not immediately after such merger or consolidation, spin-off, or such 
sale, license or conveyance, be in breach in the performance of any covenant or condition contained herein; 

  

  (iii)   Parent has delivered to the Exchange Agent and the Stockholder Representative an officer’s certificate, stating that, to the 
Company’s knowledge based upon the reasons articulated in such certificate, such successor Person is capable of fulfilling all 
obligations to be assumed by it under this Agreement, that such Transaction complies with this Article 5 and that all 
conditions precedent herein provided for relating to such Transaction have been complied with. 

  (b)   For purposes of this Section 5.1 only, “substantially all of its Business assets” shall mean (i) assets contributing in the aggregate at 
least 80% of Parent’s revenues for the Business during the then-current period, (ii) assets constituting in the aggregate at least 80% of 
Parent’s total assets for the Business for the-then current period or (iii) the licenses from The University of Texas M. D. Anderson 
Cancer Center or The Henry M. Jackson Foundation for the Advancement of Military Medicine, Inc., including those granted pursuant 
to the Clinical Study Agreement. “Business” means the Parent’s business, including the business of an Affiliate controlled by Parent, 
as it relates to the development and commercialization of the Product Candidate. 

  

  (c)   Upon any Transaction consummated in accordance with this Section 5.1, the Surviving Person shall succeed to, and be substituted for, 
and may exercise every right and power of Parent under this Agreement with the same effect as if the Surviving Person had been 
named as Parent herein, and, thereafter, Parent shall be relieved of all obligations and covenants under this Agreement and the CVRs. 



   

ARTICLE 6  
OTHER PROVISIONS OF GENERAL APPLICATION  

6.1 Notices to Exchange Agent, Parent and Stockholder Representative . All notices and other communications hereunder shall be in writing 
and shall be deemed given (i) on the date of delivery if delivered personally by commercial courier service, federal express or otherwise or 
(ii) on the date of confirmation of receipt (or the first Business Day following such receipt if the date is not a Business Day), of transmission, 
by telecopier, or facsimile to the parties at the following addresses (or at such other address for a party as shall be specified by like notice):  

RXi Pharmaceuticals Corporation  
60 Prescott Street  
Worcester, MA 01605  
Attn: Chief Executive Officer  
Facsimile: 508-767-3862  

with separate copies thereof addressed to (which shall not constitute notice  
to the Company):  

Fredrikson & Byron, P.A.  
200 South Sixth Street  
Suite 4000  
Minneapolis, MN 55402  
Attn: Christopher J. Melsha  
Facsimile: 612-492-7077  

_____________________  

_____________________  

_____________________  

Robert E. Kennedy  
9450 E. Larkspur Dr.  
Scottsdale, AZ 85260  

with separate copies thereof addressed to (which shall not constitute notice  
to the Stockholder Representative):  
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  (a)   If to Parent, to it at: 

  (b)   If to the Exchange Agent, to it at: 

  (c)   If to the Stockholder Representative, to him at: 



   

Snell & Wilmer L.L.P.  
One Arizona Center  
400 East Van Buren St.  
Phoenix, AZ 85004  
Attn: Daniel M. Mahoney  
Facsimile: 602-382-6070  

6.2 Amendments . Subject to applicable Law, this Agreement may be amended by the parties hereto. This Agreement may not be amended 
except by execution of an instrument in writing signed on behalf of each of the parties hereto. The Stockholder Representative has the authority 
to represent all of the Holders for purposes of this Section and for purposes of this Agreement.  

6.3 Successors and Assigns . The provisions hereof shall inure to the benefit of, and be binding upon, the successors, assigns, heirs, executors 
and administrators of the parties hereto. Subject to Article 5 hereof, any reference herein to Parent refers to Parent, any Surviving Person and 
their successors and assigns.  

6.4 Governing Law . This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware (regardless of 
the Laws that might otherwise govern under applicable principles of conflicts of law).  

6.5 Counterparts . This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, and all of which 
together shall constitute one and the same instrument.  

6.6 Interpretation . The Table of Contents, article and section headings contained in this Agreement are inserted for reference purposes only and 
shall not affect the meaning or interpretation of this Agreement. This Agreement shall be construed without regard to any presumption or other 
rule requiring the resolution of any ambiguity regarding the interpretation or construction hereof against the party causing this Agreement to be 
drafted.  

6.7 Entire Agreement . This Agreement, including the exhibits and schedules hereto, embodies the entire agreement and understanding of the 
parties hereto in respect of the subject matter contained herein. This Agreement supersede all prior agreements and the understandings between 
the parties with respect to such subject matter.  

6.8 Severability . If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced by any rule of law or public 
policy, all other conditions and provisions of this Agreement shall nevertheless remain in full force and effect so long as the economic or legal 
substance of the transactions contemplated by this Agreement is not affected in any manner materially adverse to any party. Upon such 
determination that any term or other provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith 
to modify this Agreement so as to effect the original intent of the parties as closely as possible in a mutually acceptable manner in order that the 
transactions contemplated by this Agreement be consummated as originally contemplated to the fullest extent possible.  
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6.9 Benefits of Agreement . Nothing in this Agreement, express or implied, shall give to any Person (other than the parties hereto, the Holders 
and their permitted successors and assigns hereunder) any benefit or any legal or equitable right, remedy or claim under this Agreement or 
under any covenant or provision herein contained, all such covenants and provisions being for the sole benefit of the parties hereto, the Holders 
and their permitted successors and assigns.  

6.10 Legal Holidays . In the event that a Milestone Payment Date shall not be a Business Day, then, notwithstanding any provision of this 
Agreement to the contrary, any payment required to be made in respect of the CVRs on such date need not be made on such date, but may be 
made on the next succeeding Business Day.  

6.11 Termination; Survival . This Agreement shall terminate upon the earliest to occur of (i) 180 days after payment of the last applicable 
Milestone Payment hereunder; or (ii) the expiration of the Milestone Target Date. Notwithstanding any termination of this Agreement, Parent 
shall remain obligated to make payment of any Milestone Payment that corresponds to a Milestone achieved prior to the Milestone Target Date. 

6.12 Disputes . All claims, disputes and other matters in controversy (herein called a “ Dispute ”) arising directly or indirectly out of or related 
to this Agreement or the other agreements referred to herein, or the breach thereof, whether contractual or noncontractual, and whether during 
the term or after the termination of this Agreement, will be resolved exclusively according to the procedures set forth in this Section 6.12.  
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  (a)   The parties will attempt to settle Disputes arising out of or relating to this Agreement, or the breach thereof, by a meeting of the 
Stockholder Representative and an authorized representative of Parent within five (5) days after a request by either of the parties to the 
other party asking for the same. 

  

  (b)   If such Dispute cannot be settled at such meeting, either party within five days of such meeting may give a written notice (a “ Dispute 
Notice ”) to the other party setting forth the nature of the Dispute. The parties will attempt in good faith to resolve the Dispute by 
mediation in Los Angeles, California under the Commercial Mediation Rules of AAA in effect on the date of the Dispute Notice. The 
parties will select a person who will act as the mediator under this subsection (b) within 60 days of the date of this Agreement. If the 
Dispute has not been resolved by mediation as provided above within 30 days after delivery of the Dispute Notice, then the Dispute 
will be determined by arbitration in accordance with the provisions of subsection (c) below. 

  

  (c)   Any Dispute that is not settled through mediation as provided in subsection (b) above will be resolved by arbitration in Los Angeles, 
California, governed by the Federal Arbitration Act, 9 U.S.C. § 1 et seq., and administered by the AAA under its Commercial 
Arbitration Rules in effect on the date of the Dispute Notice, as modified by the provisions of this subsection (c), by a single arbitrator. 
The arbitrator selected, in order to be eligible to serve, will be a lawyer with at least 15 years experience specializing in business 
matters related to the pharmaceutical industry. In the event the parties cannot agree on a mutually acceptable single arbitrator from the 
list submitted by the AAA, AAA will 
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      appoint the arbitrator who will meet the foregoing criteria. The arbitrator will base the award on applicable law and judicial precedent 
and, unless both parties agree otherwise, will include in such award the findings of fact and conclusions of law upon which the award 
is based. Judgment on the award rendered by the arbitrator may be entered in any court having jurisdiction thereof. 

  

  (d)   Notwithstanding the foregoing or anything in this Agreement to the contrary, upon the application by either party to a court for an 
order confirming, modifying or vacating the award, the court will have the power to review whether, as a matter of law based on the 
findings of fact determined by the arbitrator, the award should be confirmed, modified or vacated in order to correct any errors of law 
made by the arbitrator. In order to effectuate such judicial review limited to issues of law, the parties agree (and will stipulate to the 
court) that the findings of fact made by the arbitrator will be final and binding on the parties and will serve as the facts to be submitted 
to and relied on by the court in determining the extent to which the award should be confirmed, modified or vacated. 

  

  (e)   If either party fails to proceed with mediation or arbitration as provided herein or unsuccessfully seeks to stay such mediation or 
arbitration, or fails to comply with any arbitration award, or is unsuccessful in vacating or modifying the award pursuant to a petition 
or application for judicial review, the other party will be entitled to be awarded costs, including reasonable attorneys’ fees, paid or 
incurred by such other party in successfully compelling such arbitration or defending against the attempt to stay, vacate or modify such 
arbitration award and/or successfully defending or enforcing the award. 

  

  (f)   All applicable statutes of limitations and defenses based upon the passage of time will be tolled while the procedures specified in this 
Section 6.12 are pending. The parties will take such action, if any, required to effectuate such tolling. 



   

     IN WITNESS WHEREOF, the Parties hereto have caused this Contingent Value Rights Agreement to be duly executed, all as of the day 
and year first above written.  
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Parent:  RXI PHARMACEUTICALS CORPORATION  

    

  By:       
    Its:      
        
  

Exchange Agent:  [EXCHANGE AGENT]  
    

  By:       
    Its:      
        
  

Stockholder Representative:      
  By:       
    Robert E. Kennedy    
        



   

Exhibit B 

ESCROW AGREEMENT  

      THIS ESCROW AGREEMENT , dated as of [ ], 2011 (this “ Agreement ”), is by and among RXi Pharmaceuticals Corporation, a 
Delaware corporation (“ Parent ”), Robert E. Kennedy, solely in his capacity as representative of the stockholders of Apthera, Inc. (the “ 
Stockholder Representative ”), and [ ] (the “ Escrow Agent ”). Each capitalized term used in this Agreement but not otherwise defined herein 
shall have the meaning ascribed thereto in the Merger Agreement (as defined below). Parent shall provide the Escrow Agent with a true and 
complete copy of the Merger Agreement for its records and reference.  

      WHEREAS , Parent, Diamondback Acquisition Corp., a Delaware corporation and wholly-owned subsidiary of Parent (“ Merger Sub ”), 
Apthera, Inc., a Delaware corporation (the “ Company ”), and the Stockholder Representative are parties to an Agreement and Plan of Merger, 
dated as of March 31, 2011 (as such agreement may be subsequently amended or modified, the “ Merger Agreement ”), providing for the 
merger of Merger Sub with and into the Company (the “ Merger ”), with the Company being the surviving corporation in the Merger and 
becoming a wholly-owned subsidiary of Parent;  

      WHEREAS , pursuant to the Merger Agreement, Parent shall deposit with the Escrow Agent the Escrow Shares, which will be available to 
compensate the Parent Indemnified Parties for Indemnifiable Losses pursuant to Article 9 of the Merger Agreement, on the terms and 
conditions set forth therein; and  

      WHEREAS , the parties desire to set forth their understandings with regard to the escrow account established hereunder.  

      NOW, THEREFORE , in consideration of the promises and agreements of the parties contained herein, and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:  

      1. Appointment of Agent . Parent and the Stockholder Representative hereby appoint the Escrow Agent as their agent to hold in escrow, 
and to administer the disposition of, the Escrow Fund (as defined below) in accordance with the terms of this Agreement, and the Escrow 
Agent hereby accepts such appointment.  

      2. Stockholder Representative . Pursuant to Section 10.11 of the Merger Agreement, the Stockholder Representative has been designated 
to act as the representative, agent and attorney-in-fact for the Company Stockholders and their successors and assigns for all purposes under 
this Agreement and, after the Effective Time, the Merger Agreement. The Escrow Agent is hereby relieved from any liability to any person for 
any acts done by the Escrow Agent in accordance with any notice, direction, consent or instruction of or from the Stockholder Representative 
under this Agreement.  

      3. Establishment of Escrow . At the Effective Time, and in accordance with the terms of the Merger Agreement, Parent shall deliver the 
Escrow Shares to a special escrow account established by the Escrow Agent on behalf of Parent and the Stockholder Representative for the 
benefit of the Company Stockholders (the “ Escrow Account ”). The Escrow Shares shall be represented by one or more stock certificates 
registered in the name of the Escrow Agent or its nominee. Upon receipt of certificates representing such shares of Parent Common Stock, the  
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Escrow Agent shall acknowledge in writing receipt of such certificates to Parent and the Stockholder Representative. Any securities of Parent 
or any other issuer distributed in respect of or in exchange for any of the Escrow Shares, whether by way of stock dividends, stock splits or 
otherwise, shall be issued in the name of the Escrow Agent or its nominee, and shall be delivered to the Escrow Agent, who shall hold such 
securities in the Escrow Account (such securities being considered Escrow Shares for the purposes hereof). The Escrow Agent shall have no 
responsibility to monitor or compel issuance of any Escrow Shares in its name, but shall merely hold such shares as are delivered, as provided 
herein. The Escrow Shares held in the Escrow Account, together with any further shares that may be deposited in the Escrow Account by 
Parent and with any securities or other property deposited in the Escrow Account in accordance with Section 4(c) hereof, less any shares 
released from the Escrow Account and/or disbursed to Parent, as the case may be, from time to time in accordance with Sections 6 and 7 
hereof, shall be referred to herein as the “ Escrow Fund .” The Escrow Agent agrees to administer the disposition of the Escrow Fund in 
accordance with the terms and conditions of this Agreement. The Escrow Fund shall be segregated on the books and records of the Escrow 
Agent from the other assets of the Escrow Agent and shall be held by the Escrow Agent in trust for the benefit of Parent and the Company 
Stockholders in accordance with the terms and conditions of this Agreement. The Escrow Fund shall not be subject to any lien, attachment, 
trustee process or any other judicial process of any creditor of any party hereto, and shall be held and disbursed solely for the purposes of, and 
in accordance with the terms and conditions of, this Agreement.  

      4. Voting and Rights of Ownership.  

          (a) While the Escrow Shares remain in escrow pursuant to this Agreement, the Company Stockholders will retain and will be able to 
exercise all incidents of ownership of said Escrow Shares that are not inconsistent with the terms and conditions of this Agreement. The 
Escrow Shares held pursuant to this Agreement will be shown as issued and outstanding on the books and records of Parent.  

          (b) With respect to the voting rights attached to the Escrow Shares, each Company Stockholder will have the right, in its sole discretion, 
to direct the Escrow Agent in writing as to the exercise of any voting rights pertaining to the Escrow Shares held in the Escrow Account for the 
account of such Company Stockholder, and the Escrow Agent shall comply with any such written instructions. In the absence of such 
instructions, the Escrow Agent shall not vote any of the Escrow Shares. Parent will deliver to the Escrow Agent sufficient quantities of all 
notices, solicitations or other documents or information issued to Parent’s stockholders generally with respect to the Parent Common Stock, 
including, but not limited to, proxy materials, which shall be forwarded by the Escrow Agent to each Company Stockholder and the 
Stockholder Representative. Any such notice, solicitation or other document or information shall be sent to the Escrow Agent at the same time 
as they are sent to the stockholders of Parent generally. The Escrow Agent shall have no obligation to solicit consents or proxies from the 
Company Stockholders for purposes of any such vote. The number of Escrow Shares held in the Escrow Account for the account of each 
Company Stockholder shall be set forth on Schedule A .  

          (c) Any cash dividends distributed prior to the First Release Date (as defined below) in respect of the Escrow Shares shall be promptly 
distributed by the Escrow Agent to the Company Stockholders by check payable to the Company Stockholders in proportion to the  
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number of Escrow Shares that would be released to the Company Stockholders if the First Release Date occurred on the record date for 
payment of such dividends. Any cash dividends distributed prior to the Second Release Date (as defined below) in respect of the Escrow Shares 
shall be promptly distributed by the Escrow Agent to the Company Stockholders by check payable to the Company Stockholders in proportion 
to the number of Escrow Shares that would be released to the Company Stockholders if the Second Release Date occurred on the record date 
for payment of such dividends. Any stock dividend paid on the Escrow Shares in connection with a Capital Change (as defined in Section 8, 
below) shall be issued in the name of the Escrow Agent or its nominee and deposited with the Escrow Agent to be held in escrow as additional 
Escrow Shares along with the corresponding Escrow Shares previously deposited. Any non-cash dividends or distributions of securities or 
other property paid on the Escrow Shares (other than in connection with a Capital Change) shall be deposited with the Escrow Agent to be held 
in escrow as additional Escrow Shares along with the corresponding Escrow Shares previously deposited (any such non-cash dividends or 
distributions of securities or other property shall be referred to herein as “ Additional Escrow Property ”).  

          (d) If the Escrow Shares are reclassified, converted or changed into, or exchanged for securities or other property pursuant to a merger, 
consolidation or other reorganization of Parent after the Effective Time, then such reclassified shares or securities or other property, as the case 
may be, shall be deposited with the Escrow Agent to be held in escrow and released from escrow and/or disbursed to Parent, as the case may 
be, in conjunction with the terms of this Agreement at the same time and in the same respective amounts as the related Escrow Shares, 
assuming for this purpose that such reclassification, merger, consolidation or other reorganization had not been effected.  

      5. Tax Matters.  

          (a) The parties agree solely for U.S. Tax purposes and, to the extent permitted by applicable Law, state and local Tax purposes, (i) the 
Escrow Shares shall be treated as issued to the Company Stockholders, (ii) the Company Stockholders shall be treated as receiving the Escrow 
Shares on the Closing Date, (iii) the Company Stockholders, as owners of the Escrow Shares for Tax purposes, shall be responsible for any 
Taxes related to (x) the Escrow Shares, (y) any dividend or other distribution on the Escrow Shares, whether in the form of securities or cash, 
or (z) any interest and earnings from the investment and reinvestment of any dividends or other distribution on the Escrow Shares (such items 
(y) and (z) collectively, “ Escrow Earnings ”), and (iv) the Escrow Agent does not have any interest in the Escrow Shares or Escrow Earnings. 
In accordance with its respective share of the Escrow Earnings, each Company Stockholder shall report on its respective Tax Returns and be 
liable for the payment of, and shall pay when due, all Taxes upon the Escrow Earnings. For Tax reporting purposes, all Escrow Earnings in any 
Tax year shall be reported as allocated to the Company Stockholders (in accordance with each Company Stockholder’s ownership of Escrow 
Shares as described in Schedule A hereto (as adjusted to include any Capital Change (as defined below) and/or any dividends or other 
distributions paid or made thereon)) until the release of the Escrow Shares to the Company Stockholders or the disbursement of the Escrow 
Shares to Parent. The Escrow Agent shall report all Escrow Earnings on Form 1099 or other appropriate forms with respect to each calendar 
year during the term of this Agreement in a manner consistent with the provisions of this Section 5(a).  
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          (b) Each Company Stockholder agrees to complete, sign and send to the Escrow Agent, a Form W-9, or Form W-8, as applicable, and 
any other forms and documents that the Escrow Agent may reasonably request for Tax reporting purposes. Moreover, each Company 
Stockholder acknowledges and agrees that, in the event the Escrow Agent is required to withhold any Taxes, the Escrow Agent shall, upon 
direction from Parent in its sole discretion, either obligate the Company Stockholder to pay such portion of the Escrow Earnings to the Escrow 
Agent or remove such portion from the Escrow Earnings as is required to be remitted to the IRS in compliance with the Code or to any other 
applicable Tax authority.  

      6. Indemnification Claims.  

          (a) Parent (on behalf of any Parent Indemnified Party) may, in accordance with the provisions of Article 9 of the Merger Agreement, 
from time to time deliver to the Stockholder Representative, with contemporaneous delivery to the Escrow Agent, a Claim Notice pursuant to 
Section 9.3(b) of the Merger Agreement containing (i) a description and, if known, the estimated amount of any Indemnifiable Losses incurred 
or reasonably expected to be incurred by the Parent Indemnified Party, (ii) a reasonable explanation of the basis for the Claim Notice to the 
extent of the facts then known by Parent, and (iii) a demand for payment of the Claimed Amount.  

          (b) Within 20 days after delivery of a Claim Notice, pursuant to Section 9.3(c) of the Merger Agreement, the Stockholder Representative 
will deliver to Parent, with contemporaneous delivery to the Escrow Agent, a Response, in which the Stockholder Representative will:  

               (i) agree that the Parent Indemnified Party is entitled to receive all of the Claimed Amount, in which event the Escrow Agent will 
promptly disburse the Claimed Amount to Parent from and to the extent of the Escrow Fund pursuant to Section 6(e) hereof;  

               (ii) dispute that the Parent Indemnified Party is entitled to receive all of the Claimed Amount, but agree that the Parent Indemnified 
Party is entitled to receive the Agreed Amount (a “ Partial Objection Notice ”), in which event the Escrow Agent will promptly disburse the 
Agreed Amount to Parent from and to the extent of the Escrow Fund pursuant to Section 6(e) hereof; or  

               (iii) dispute that the Parent Indemnified Party is entitled to receive any of the Claimed Amount (an “ Objection Notice ”).  

          (c) If the Stockholder Representative fails to deliver a Response to Parent within 20 days after delivery of the Claim Notice, then the 
Stockholder Representative will be deemed to have irrevocably accepted the Claim Notice and the Stockholder Representative will be deemed 
to have irrevocably agreed to the Claimed Amount. In such event, Parent will send written notice of such failure to the Escrow Agent, who will 
promptly disburse to Parent from and to the extent of the Escrow Fund the Claimed Amount pursuant to Section 6(e) hereof.  

          (d) If a Partial Objection Notice or an Objection Notice is delivered by the Stockholder Representative in accordance with Sections 6(b)
(ii) or 6(b)(iii) hereof, respectively,  
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then the Claimed Amount less the Agreed Amount, if any, will be treated as a disputed claim and the amount of such disputed claim will be 
held by the Escrow Agent as an undivided portion of the Escrow Fund (which amount will continue to be available to satisfy other Claim 
Notices), and the Escrow Agent will make disbursements with respect thereto only in accordance with the Escrow Agent’s receipt of joint 
written instructions executed by Parent and the Stockholder Representative with respect to such amount following the resolution of such 
disputed claim pursuant to Section 10.12 of the Merger Agreement.  

          (e) Any indemnification of the Parent Indemnified Parties pursuant to Article 9 of the Merger Agreement will be effected by the 
disbursement to Parent of all or a portion of the Escrow Fund; provided, however, that to the extent the Escrow Fund includes Additional 
Escrow Property at the time of any such disbursement to Parent pursuant to this Section 6(e), such disbursement shall consist of amounts of 
Parent Common Stock and Additional Escrow Property in proportion to the relative value of each in the Escrow Fund at the time of 
disbursement. Each Escrow Share consisting of Parent Common Stock having a deemed value equal to the average of the last closing sale 
prices for Parent Common Stock on NASDAQ, as reported in The Wall Street Journal, over the five consecutive trading days ending two 
trading days immediately preceding such disbursement. The deemed value of Additional Escrow Property shall be determined as follows:  

               (i) If such property consists of securities that are traded on a stock market, the per unit or share value of such securities shall be 
deemed to be the average of the last closing sale prices of such security on the primary stock exchange or other over-the-counter market on 
which such securities are listed or quoted over the five consecutive trading days ending two trading days immediately preceding such 
disbursement; and  

               (ii) If such property does not consist of securities traded on a stock market, the value of such property shall be deemed to be its fair 
market value as mutually agreed upon by Parent and the Stockholder Representative; provided, however, that if Parent and the Stockholder 
Representative are unable to reach agreement on any valuation of such property or securities, such valuation shall be submitted to and 
determined by a nationally recognized independent investment bank selected by Parent and the Stockholder Representative (or, if such 
selection cannot be agreed upon promptly, or in any event within 10 days, then such valuation shall be made by a nationally recognized 
independent investment banking firm selected by the American Arbitration Association in Los Angeles, CA in accordance with its rules), the 
costs of which valuation shall be paid for by Parent.  

      7. Distribution of Remaining Escrow Fund.  

          (a) If not earlier distributed pursuant to Section 6 hereof, the Escrow Agent will distribute to the Company Stockholders on [ ], 2011 1 

(the “ First Release Date ”) one-half of the Escrow Shares (the “ First Release Date Shares ”) on a pro rata basis in accordance with each 
Company Stockholder’s ownership of Escrow Shares as described in Schedule A , unless on or prior to such date the Escrow Agent has 
received one or more Claim Notices which have not been fully resolved or satisfied in accordance with Section 6; in which case the First 
Release  
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1   Six-month anniversary of the Closing Date. 



   

Date Shares will be retained by the Escrow Agent in accordance with this Agreement until such unresolved or unsatisfied Claim Notices are 
settled in accordance with Section 6.  

          (b) If not earlier distributed pursuant to Section 6 hereof, the Escrow Agent will distribute to the Company Stockholders on [ ], 2012 2 

(the “ Second Release Date ”) the remaining portion of the Escrow Fund, if any, on a pro rata basis in accordance with each Company 
Stockholder’s ownership of Escrow Shares as described in Schedule A , unless on or prior to such date the Escrow Agent has received one or 
more Claim Notices which have not been fully resolved or satisfied in accordance with Section 6; in which case the remaining portion of the 
Escrow Fund, if any, will be retained by the Escrow Agent in accordance with this Agreement until such unresolved or unsatisfied Claim 
Notices are settled in accordance with Section 6.  

      8. Capital Changes . The number of Escrow Shares to be released from escrow or disbursed to Parent, as the case may be, in accordance 
with this Agreement shall be adjusted from time to time to account for any stock dividends, stock splits, combinations or other similar 
recapitalizations affecting Parent Common Stock subsequent to the Effective Time (each such change, a “ Capital Change ”). In the event that a 
Capital Change occurs subsequent to the Effective Time and prior to the termination of this Agreement pursuant to Section 10, Parent shall 
ensure that the number of Escrow Shares to be released from escrow or disbursed to Parent, as the case may be, in accordance with this 
Agreement takes into account the change in number of Escrow Shares that occurred as a result of such Capital Change and is adjusted, where 
necessary, such that the number of Escrow Shares released from escrow or disbursed to Parent, as the case may be, in accordance with this 
Agreement is equal to that number of Escrow Shares that would be eligible for release or disbursement, as the case may be, had such Capital 
Change been given effect immediately prior to the Effective Time. In the event of a Capital Change after the Effective Time, Parent and the 
Stockholder Representative will prepare a revised Schedule A making proportional adjustments to the numbers of Escrow Shares thereon to 
appropriately reflect such Capital Change.  

      9. Transfer of Escrow Shares . No portion of the rights and interests of the Company Stockholders in the Escrow Fund may be sold, 
assigned, pledged, distributed or otherwise transferred, without the prior written consent of Parent.  

      10. Termination . This Agreement shall terminate upon the earliest to occur of the following events:  

          (a) all Escrow Shares have been either released or disbursed in accordance with Sections 6 and 7; or  

          (b) Parent and the Stockholder Representative agree in writing to terminate this Agreement, in which case the Escrow Agent shall 
distribute the Escrow Shares in accordance with the joint written instructions of Parent and the Stockholder Representative.  

      11. Responsibilities and Liability of Escrow Agent.  
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          (a) Duties Limited . The Escrow Agent undertakes to perform only such duties as are expressly set forth herein. The Escrow Agent may 
perform its duties through its agents and affiliates. The Escrow Agent’s duties shall be determined only with reference to this Agreement and 
applicable laws and it shall have no implied duties. The Escrow Agent shall not be bound by, deemed to have knowledge of, or have any 
obligation to make inquiry into or consider, any term or provision of any agreement between Parent, the Stockholder Representative, and/or 
any other third party which may be referred to herein or as to which the escrow relationship created by this Agreement relates.  

          (b) Liability of Escrow Agent . Except in cases of the Escrow Agent’s bad faith, willful misconduct or gross negligence, the Escrow 
Agent shall be fully protected (i) in acting in reliance upon any certificate, statement, request, notice, advice, instruction, direction, other 
agreement or instrument or signature reasonably and in good faith believed by the Escrow Agent to be genuine, (ii) in assuming that any person 
purporting to give the Escrow Agent any of the foregoing in accordance with the provisions hereof, or in connection with either this Agreement 
or the Escrow Agent’s duties hereunder, has been duly authorized to do so, and (iii) in acting or refraining from acting in good faith when 
advised to act or refrain to act, as the case may be, by any counsel retained by the Escrow Agent. The Escrow Agent shall not be liable for any 
mistake of fact or law or any error of judgment, or for any act or omission, except as a result of its bad faith, willful misconduct or gross 
negligence. The Escrow Agent shall not be responsible for any loss incurred upon any investment made under circumstances not constituting 
bad faith, willful misconduct or gross negligence.  

          Without limiting the generality of the foregoing, it is hereby agreed that in no event will the Escrow Agent and its agents and affiliates be 
liable for any lost profits or other indirect, special, incidental or consequential damages which the parties may incur or experience by reason of 
having entered into or relied on this Agreement or arising out of or in connection with the Escrow Agent’s performance of services hereunder, 
even if the Escrow Agent was advised or otherwise made aware of the possibility of such damages; nor shall the Escrow Agent be liable for 
acts of God, acts of war, breakdowns or malfunctions of machines or computers, interruptions or malfunctions of communications or power 
supplies, labor difficulties, actions of public authorities, or any other similar cause or catastrophe beyond the Escrow Agent’s reasonable 
control.  

          In the event that the Escrow Agent shall be uncertain as to its duties or rights hereunder, or shall receive any certificate, statement, 
request, notice, advice, instruction, direction or other agreement or instrument from any other party with respect to the Escrow Fund which, in 
the Escrow Agent’s reasonable and good faith opinion, is in conflict with any of the provisions of this Agreement, or shall be advised that a 
dispute has arisen with respect to the Escrow Fund or any part thereof, the Escrow Agent shall be entitled, without liability to any person, to 
refrain from taking any action other than to keep safely the Escrow Fund until the Escrow Agent shall be directed otherwise in accordance with 
Section 6(d) hereof. The Escrow Agent shall be under no duty to institute or defend any legal proceedings, although the Escrow Agent may, in 
its discretion and at the expense of Parent as provided in Sections 11(c) or 11(d) hereof, institute or defend such proceedings.  
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          (c) Indemnification of Escrow Agent . Parent agrees to indemnify the Escrow Agent and its officers, directors, employees, agents, 
affiliates, successors and assigns for, and to hold it harmless against, any and all claims, suits, actions, proceedings, investigations, judgments, 
deficiencies, damages, settlements, liabilities and expenses (including reasonable legal fees and expenses of attorneys chosen by the Escrow 
Agent) as and when incurred, arising out of or based upon any act, omission, alleged act or alleged omission by the Escrow Agent or its 
officers, directors, employees, agents, affiliates, successors and assigns or any other cause, in any case in connection with the acceptance of, or 
performance or non-performance by the Escrow Agent of, any of the Escrow Agent’s duties under this Agreement, except as a result of the 
Escrow Agent’s bad faith, willful misconduct or gross negligence.  

          (d) Authority to Interplead . The parties hereto authorize the Escrow Agent, if the Escrow Agent is threatened with litigation or is sued, 
to interplead all interested parties in any court of competent jurisdiction and to deposit the Escrow Fund with the clerk of that court. In the 
event of any dispute hereunder, the Escrow Agent shall be entitled to petition a court of competent jurisdiction and shall perform any acts 
ordered by such court.  

          (e) No Representations . The Escrow Agent makes no representations as to the validity, value, genuineness, or the collectibility of any 
security or other document or instrument held by or delivered to the Escrow Agent by or on behalf of the parties hereto.  

      12. Removal and Resignation of Escrow Agent.  

          (a) Removal . Parent and the Stockholder Representative acting together shall have the right to terminate the appointment of the Escrow 
Agent at any time by giving no less than thirty (30) calendar days’ prior written notice of such termination to the Escrow Agent, specifying the 
date upon which such termination shall take effect. Thereafter, the Escrow Agent shall have no further obligation hereunder except to hold the 
Escrow Fund as depositary. Parent and the Stockholder Representative agree that they will jointly appoint a banking corporation, trust company 
or other financial institution as successor Escrow Agent. The Escrow Agent shall refrain from taking any action until it shall receive joint 
written instructions from Parent and the Stockholder Representative designating the successor Escrow Agent. The Escrow Agent shall deliver 
all of the Escrow Fund to such successor Escrow Agent in accordance with such instructions and upon receipt of the Escrow Fund, the 
successor Escrow Agent shall be bound by all of the provisions hereof.  

          (b) Resignation . The Escrow Agent may resign and be discharged from its duties and obligations hereunder at any time by giving no less 
than thirty (30) calendar days’ prior written notice of such resignation to Parent and the Stockholder Representative, specifying the date when 
such resignation will take effect. Thereafter, the Escrow Agent shall have no further obligation hereunder except to hold the Escrow Fund as 
depository. In the event of such resignation, Parent and the Stockholder Representative agree that they will jointly appoint a banking 
corporation, trust company, or other financial institution as successor Escrow Agent within thirty (30) calendar days of notice of such 
resignation. The Escrow Agent shall refrain from taking any action until it shall receive joint written instructions from Parent and the 
Stockholder Representative designating the successor Escrow Agent. The Escrow Agent shall deliver all of the Escrow Fund to such successor 
Escrow Agent in accordance with such  
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instructions and upon receipt of the Escrow Fund, the successor Escrow Agent shall be bound by all of the provisions hereof.  

      13. General.  

          (a) Accounting . Upon each release or disbursement of any of the Escrow Shares in the Escrow Fund or the termination of this 
Agreement, the Escrow Agent shall render to Parent and the Stockholder Representative an accounting in writing of the Escrow Fund and all 
distributions therefrom.  

          (b) Survival . Notwithstanding anything herein to the contrary, the provisions of Sections 11(b) and 11(c) hereof shall survive any 
resignation or removal of the Escrow Agent, and any termination of this Agreement.  

          (c) Escrow Agent Fees . The Escrow Agent shall charge a one-time administrative fee of $[ ], and Parent shall be solely liable for the 
payment of such fee.  

          (d) Notices . All notices and other communications hereunder shall be in writing and shall be deemed given (i) on the date of delivery if 
delivered personally by commercial courier service, federal express or otherwise or (ii) on the date of confirmation of receipt (or the first 
business day following such receipt if the date is not a business day), of transmission, by telecopier, or facsimile to the parties at the following 
addresses (or at such other address for a party as shall be specified by like notice):  

If to Parent, to it at:  

RXi Pharmaceuticals Corporation  
60 Prescott Street  
Worcester, MA 01605  
Attn: Chief Executive Officer  
Facsimile: 508-767-3862  

with separate copies thereof addressed to (which shall not constitute notice to Parent):  

Fredrikson & Byron, P.A.  
200 South Sixth Street  
Suite 4000  
Minneapolis, MN 55402  
Attn: Christopher J. Melsha  
Facsimile: 612-492-7077  

If to the Stockholder Representative, to him at:  

Robert E. Kennedy  
9450 E. Larkspur Dr.  
Scottsdale, AZ 85260  
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with separate copies thereof addressed to (which shall not constitute notice  
to the Stockholder Representative):  

Snell & Wilmer L.L.P.  
One Arizona Center  
400 East Van Buren St.  
Phoenix, AZ 85004  
Attn: Daniel M. Mahoney  
Facsimile: 602-382-6070  

If to the Escrow Agent, to it at:  

[ESCROW AGENT]  
[ADDRESS]  

          (e) Modifications; Waiver . This Agreement may not be amended, altered or modified without the express prior written consent of each 
of the parties hereto. No course of conduct shall constitute a waiver of any terms or conditions of this Agreement, unless such waiver is 
specified in writing, and then only to the extent so specified. A waiver of any of the terms and conditions of this Agreement on one occasion 
shall not constitute a waiver of the other terms of this Agreement, or of such terms and conditions on any other occasion.  

          (f) Further Assurances . If at any time the Escrow Agent shall consider or be advised that any further agreements, assurances or other 
documents are reasonably necessary or desirable to carry out the provisions hereof and the transactions contemplated hereby, the parties hereto 
shall execute and deliver any and all such agreements or other documents, and do all things reasonably necessary or appropriate to carry out 
fully the provisions hereof.  

          (g) Assignment . This Agreement shall inure to the benefit of and be binding upon the successors, heirs, personal representatives, and 
permitted assigns of the parties hereto. Neither Parent nor the Stockholder Representative may assign this Agreement or any of its rights, 
interests or obligations without the prior written approval of the other parties. This Agreement may not be assigned by the Escrow Agent, 
except that upon prior written notice to Parent and the Stockholder Representative, the Escrow Agent may assign this Agreement to an 
affiliated or successor trust company or other qualified bank entity.  

          (h) Section Headings . The section headings contained in this Agreement are inserted for purposes of convenience of reference only and 
shall not affect the meaning or interpretation hereof.  

          (i) Governing Law . This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware without 
regard to its rules of conflict of laws. Each of Parent, the Stockholder Representative and the Escrow Agent hereby irrevocably and 
unconditionally consents to submit to the exclusive jurisdiction of the courts of the State of Delaware and of the United States of America 
located in the State of Delaware (the “ Delaware Courts ”) for any litigation arising out of or relating to this Agreement and the transactions  
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contemplated hereby (and agrees not to commence any litigation relating thereto except in such courts), waives any objection to the laying of 
venue of any such litigation in the Delaware Courts, and agrees not to plead or claim in any Delaware Court that such litigation brought therein 
has been brought in any inconvenient forum. Each of the parties hereto agrees, (a) to the extent such party is not otherwise subject to service of 
process in the State of Delaware, to appoint and maintain an agent in the State of Delaware as such party’s agent for acceptance of legal 
process, and (b) that service of process may also be made on such party by prepaid certified mail with a proof of mailing receipt validated by 
United States Postal Service constituting evidence of valid service. Service made pursuant to (a) or (b) above shall have the same legal force 
and effect as if served upon such party personally with the State of Delaware.  

          (j) Counterparts . This Agreement may be executed in two or more counterparts, each of which shall be deemed an original and all of 
which together shall constitute one and the same instrument.  

[signature page follows]  
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     IN WITNESS WHEREOF, the parties hereto have executed this Escrow Agreement as of the date first written above.  
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  RXI PHARMACEUTICALS CORPORATION  

    

  By:       
    Name:       
    Title:       
  
  ROBERT E. KENNEDY,  

as Stockholder Representative  
  

  

  By:       
        
        
  
  [ESCROW AGENT],  

as Escrow Agent  
  

  

  By:       
    Name:       
    Title:       
  



Exhibit 10.2 

March 30, 2011  

Noah D. Beerman  
10 Sawmill Road  
Acton, MA 01720  

Dear Noah:  

     As we have discussed, your employment as President and Chief Executive Officer of RXi Pharmaceuticals Corporation (the “ Company ”) 
will terminate, effective as of the date of the public announcement of the merger between the Company and Apthera, Inc. (such date, the “ 
Separation Date ,” and this letter agreement, the “ Agreement ”). Reference is made to the Employment Agreement between you and the 
Company dated as of November 5, 2009 (the “ Employment Agreement ”). All capitalized terms used in this Agreement will have the meaning 
ascribed to them in the Employment Agreement unless otherwise expressly provided herein. The purpose of this letter is to confirm the 
agreement between you and the Company (each, a “Party”) concerning your separation from employment and severance benefits, as follows:  

     1.  Final Pay & Vacation. You will receive, on April 8, 2011 (the next regular pay day following the Separation Date), a cash payment 
equal to the sum of (a) all accrued and unpaid salary; (b) all unreimbursed (but properly reimbursable) business expenses incurred as of the 
Separation Date; and (c) $17,846.16, representing payment at your final base rate of pay of Four Hundred Thousand Dollars ($400,000) per 
annum, for the 11.6 vacation days you have earned but not used as of the Separation Date, determined in accordance with Company policy and 
as reflected on the books of the Company.  

     2.  Severance Benefits. In consideration of your acceptance of this Agreement and subject to your meeting in full your obligations under it, 
including without limitation those obligations set forth in paragraphs 5 and 6 hereof, and in full satisfaction of any rights you may have under 
the Employment Agreement:  

          (a) The Company will pay you a single lump sum payment in the gross amount of One Hundred Twenty-Two Thousand Five Hundred 
Dollars ($122,500) on April 8, 2011 (the next regular Company payday following the Separation Date).  

          (b) On the day immediately following the Separation Date (the “ Grant Date ”) the Company will grant you an award under the RXi 
Pharmaceuticals Corporation Amended and Restated 2007 Incentive Plan (the “ Equity Plan ”) of the number of Registered Shares (as defined 
herein) of common stock, $.0001 par value of the Company (“ Common Stock ”) having an aggregate value of Three Hundred Thousand 
Dollars ($300,000) (the “ Severance Shares ”), as determined based on the closing price of a share of Common Stock on the day immediately 
following the Separation Date (the “ Issue Price ”), subject to the provisions of this Section 2(b). As a condition to this grant of the Severance 
Shares, you will  

   



   

not, without the prior written consent of the Company, directly or indirectly, (i) offer, sell, assign, transfer, pledge, contract to sell, or otherwise 
dispose of, any Severance Shares or announce the intention to otherwise dispose of any Severance Shares, (ii) enter into any swap, hedge or 
similar agreement or arrangement that transfers, in whole or in part, the economic risk of ownership of the Severance Shares, or (iii) engage in 
any short selling of Severance Shares (the “ Lock-Up Restrictions ”). The Lock-Up Restrictions shall expire (A) with respect to one-third ( 1 / 
3 ) of the Severance Shares, on the day immediately following the period of ninety (90) days following the Separation Date, and (B) with 
respect to the other two-thirds ( 2 / 3 ) of the Severance Shares, on the day immediately following the period of one hundred and eighty 
(180) days following the Separation Date (each such date on which the Lock-Up Restrictions expire, a “ Release Date ”). The term “Registered 
Shares” means that on the Grant Date, and on each Release Date, those Severance Shares for which Lock-Up Restrictions expire on each 
Release Date are and will be registered by the Company pursuant to a then effective Registration Statement on Form S-8 (or any other suitable 
registration statement) under the Securities Act of 1933 and may be publicly freely sold by you without restriction.  

     Notwithstanding the foregoing, in the event the average closing price of a share of Company stock for the five (5) trading days preceding the 
applicable Release Date is lower than the Issue Price, you will be granted within five (5) days following a Release Date, an additional number 
of Severance Shares (which shall also be Registered Shares) or, at the Company’s election, you will receive a cash payment, or a combination 
of Severance Shares and a cash payment, such that you receive the total value of One Hundred Thousand Dollars ($100,000) or Two Hundred 
Thousand Dollars ($200,000), as applicable, with respect to the tranche of Severance Shares that are released from the Lock-Up Restrictions as 
of the corresponding Release Date.  

     The Company acknowledges and agrees that if, on the Grant Date and on each Release Date, the Severance Shares are not Registered 
Shares, the Company shall be in breach of this Agreement. In such event, and in addition to any other remedies that might be available to you, 
the Company agrees that it will (i) reduce the number of Severance Shares by an amount having a value sufficient to pay any required taxes 
thereon that might be owed and (ii) pay any such taxes on a timely basis.  

     (c) The Company shall cause the vesting of the option awards granted to you on November 5, 2009, covering Three Hundred and Fifty 
Thousand (350,000) shares of Common Stock (the “ 2009 Award ”), to accelerate, such that the number of shares of common stock of the 
Company scheduled to vest during the twelve (12) month period immediately following the Separation Date will all vest in full and become 
immediately exercisable, effective as of the time immediately prior to the termination of your employment on the Separation Date. For the 
avoidance of doubt, as of the Separation Date, and provided that you sign (and do not revoke) this Agreement within the time periods described 
herein, (i) options to purchase (A) One Hundred Ninety-Six Thousand Eight Hundred and Seventy-Five (196,875) shares of Common Stock 
subject to the 2009 Award, and (B) One thousand Four Hundred and Forty-Eight (1,448) shares of Common Stock subject to an option granted 
January 14, 2010, covering Five Thousand Seven Hundred and  

   



   

Ninety-Two (5,792) shares of Common Stock (the “ 2010 Award”  ) will be vested and immediately exercisable, (collectively, the “ Vested 
Options ”); and (ii) options to purchase (A) One Hundred Fifty-Three Thousand One Hundred and Twenty-Five (153,125) shares of common 
stock of the Company subject to the 2009 Award, and (B) Four Thousand Three Hundred and Forty-Four (4,344) shares of Common Stock 
subject to the 2010 Award will be unvested and will be forfeited. Notwithstanding anything to the contrary in the Equity Plan ”) or the 2009 
Award, you will have a period of ninety (90) days following the Separation Date to exercise the Vested Options.  

     (d) If you are enrolled in the Company’s medical and dental plans on the day immediately prior to the Separation Date, you may elect to 
continue your participation and that of your eligible dependents in those plans, at your own expense, for a period of time under the federal law 
commonly known as “COBRA.” The Company will provide you, under separate cover, with additional information concerning your COBRA 
rights, which are available to you whether or not you sign this Agreement.  

     (e)  Indemnification . You will continue to be entitled to any rights to contribution, advancement of expenses, defense or indemnification 
you may have under the Company’s Articles of Incorporation, Bylaws, the Indemnification Agreement between the Parties dated as of 
November 5, 2009 (the “ Indemnification Agreement ”) or as provided under applicable law.  

     (f)  Adjustment . Anything in this Agreement to the contrary notwithstanding, in the event it shall be determined that as a result of any 
payment or distribution by the Company to or for your benefit whether paid or payable or distributed or distributable pursuant to the terms of 
this Agreement or otherwise (the “ Payments ”), the Employee would be subject to the excise tax imposed by Sections 409A, 280G or 
Section 4999 of the Internal Revenue Code or any interest or penalties are incurred by you with respect to such excise tax (such excise tax, 
together with any such interest and penalties, are hereinafter collectively referred to as the “ Excise Tax ”), you shall be entitled to receive an 
additional payment (a “ Gross-Up Payment ”) in an amount such that, after payment by the Employee of all taxes (including any interest or 
penalties imposed with respect to such taxes), including, without limitation, any income taxes and Excise Tax imposed upon the Gross-Up 
Payment, you are in the same after-tax position as if no Excise Tax had been imposed upon you with respect to the Payments, provided further 
that such Gross-Up Payment shall be made prior to April 15th of the calendar year following the year in which you receive any payment or 
distribution from the Company which gives rise to a Gross-Up Payment. Notwithstanding the foregoing, the amount of the Gross-Up Payment 
required to be made by the Company to you shall in no event exceed Three Hundred and Seventy Five Thousand Dollars ($375,000).  

   



   

      3. Acknowledgement of Full Payment and Withholding  

          (a) You acknowledge and agree that the payments and benefits to be provided under paragraphs 1 and 2 of this Agreement are in 
complete satisfaction of any and all compensation or benefits due to you from the Company or its affiliates, pursuant to the terms of your 
Employment Agreement or otherwise, through the Separation Date and that, except as expressly provided under this Agreement, no further 
compensation or benefits are owed or will be paid to you.  

          (b) Except as specifically set forth herein, the payments made by the Company under this Agreement will be reduced by all taxes and 
other amounts required to be withheld by the Company under applicable law and all other lawful deductions authorized by you.  

     4.  Status of Employee Benefits & Vacation. Except for any right you may have to continue your participation and that of your eligible 
dependents in the Company’s group medical and dental plans under Section 2(d) hereof, your participation in all employee benefit plans of the 
Company will end as of the Separation Date, in accordance with the terms of those plans. You will not continue to earn vacation or other 
similar benefits after the Separation Date.  

     5.  Confidentiality, Non-Competition, Non-Solicitation, Non-Disparagement, Resignation from Board of Directors & Consulting.  

          (a) You hereby affirm your continuing obligations under the Confidentiality Agreement (as defined in the Employment Agreement) with 
respect to confidentiality, return of Company property, non-competition, non-solicitation, and assignment of rights to intellectual property.  

          (b) Each Party agrees that, except as may be required by law, such Party will not disclose this Agreement or any of its terms or 
provisions, directly or by implication, except that you may disclose this Agreement to members of your immediate family and to your legal and 
tax advisors, and then only on condition that they agree not to further disclose this Agreement or any of its terms or provisions to others  

          (c) You agree not to disclose any information or make or publish any statement that may tend to harm or prejudice the reputation or good 
name of the Company or otherwise disparage or criticize the Company’s business, its management, its investors or its services, and you agree 
that you will not otherwise do or say anything that could disrupt the good morale of Company employees or harm its interests or reputation. 
The Company’s senior management and Board members will not disparage you in communications with third parties. If any Company senior 
management team member (including Board members) receives an inquiry from any third party, the recipient of such contact shall refer the 
inquiry to the Company’s human resource department, which shall inform the inquiring party, except as otherwise authorized by you in writing 
or as required by law, that the Company’s policy permits him or her to disclose only the following information about you: (a) the facts and 
dates of your executive  

   



   

employment and director relationships; (b) your compensation levels as of the Separation Date; and (c) that you resigned from the Board.  

     (c) Your resignation from the Board of Directors of the Company and from any other board positions with the Company, if any, that you 
currently hold with the Company, will be effective as of the Separation Date.  

     (d) For a period of ninety (90) days following the Separation Date, you will respond promptly (and without any additional compensation 
except for reimbursement of related out-of-pocket expenses) to reasonable requests from the Company for assistance on transitional matters 
relating to your former employment with the Company. The transition assistance shall not exceed the equivalent of three days per month.  

     6.  Return of Company Documents and Other Property. In signing this Agreement, you represent and warrant that you have returned to 
the Company any and all documents, materials and information (whether in hardcopy, on electronic media or otherwise) related to Company 
business (whether present or otherwise), and all keys, access cards, credit cards, computer hardware and software, telephones and telephone-
related equipment and all other property of the Company in your possession or control except as reasonably necessary to enable you to provide 
the transition assistance (and subject to approval of the Company). Further, you represent and warrant that you will not retain copies or 
derivations of any Company documents, materials or information (whether in hardcopy, on electronic media or otherwise) following the 
Separation Date. Recognizing that your employment with the Company will end as of the Separation Date, you agree that you will not, for any 
purpose, attempt to access or use any Company computer or computer network or system, including without limitation its electronic mail 
system. Further, you acknowledge that you will disclose to the Company all passwords necessary or desirable to enable the Company to access 
all information which you have password-protected on any of its computer equipment or on its computer network or system.  

     7.  Release of Claims.  

          (a) The Company wants to be certain that this Agreement will resolve any and all concerns that you might have, and therefore requests 
that you carefully consider the terms of this Agreement, including the release of claims set forth below. This Agreement, which includes the 
release of claims, creates legally-binding obligations and the Company therefore advises you to consult an attorney before you sign this 
Agreement. In accordance with the requirements of the Older Workers Benefit Protection Act, the Company is also providing you, as Exhibit A 
to this Agreement, a list of the job titles and ages of all employees who have been selected for separation at this time and are therefore eligible 
for severance benefits, together with the job classifications and ages of all individuals who have not been selected for separation and are 
therefore not eligible for severance benefits.  

          (b) In exchange for the severance pay and benefits provided to you under this Agreement, timely payment/ providing of all of which to 
you in accordance with the terms and conditions of this Agreement being a condition precedent for such, and for other  

   



   

good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, on your own behalf and that of your heirs, 
executors, administrators, beneficiaries, personal representatives and assigns, you agree that this Agreement shall be in complete and final 
settlement of any and all causes of action, rights and claims, whether known or unknown, that you have had in the past, now have, or might 
now have, in any way related to, connected with or arising out of your employment or its termination, the Employment Agreement, or pursuant 
to Title VII of the Civil Rights Act, the Americans with Disabilities Act, the Age Discrimination in Employment Act, as amended by the Older 
Workers Benefit Protection Act, the Employee Retirement Income Security Act, the fair employment practices statutes of the state or states in 
which you have provided services to the Company, and/or any other federal, state or local law, regulation or other requirement, each as 
amended from time to time, arising up until and including the Separation Date. Each Party, on behalf of themselves, and their respective heirs, 
family members, executors, officers, directors, employees, investors, shareholders, administrators, affiliates, divisions, subsidiaries, 
predecessor and successor corporations, and assigns, hereby fully and forever release the other Party and their respective heirs, family 
members, executors, officers, directors, employees, employee benefit plans, investors, shareholders, administrators, affiliates, divisions, 
subsidiaries, predecessor and successor corporations, and assigns, from, and agree not to sue concerning, any claim, duty, obligation or cause of 
action relating to any matters of any kind, whether presently known or unknown, suspected or unsuspected, that any of them may possess 
arising from any omissions, acts or facts that have occurred up until and including the Separation Date. This release does not extend to any 
obligations incurred under this Agreement and does not release claims that cannot be released as a matter of law.  

     Further, none of the waivers and releases anywhere in this Agreement shall waive, release, or limit in any way: a) any claims arising under 
either state unemployment insurance (the Company agrees this Agreement does not limit any right you may otherwise have to such); b) your 
rights to indemnification, duty to defend, and to be held harmless by the Company (with respect to all of your prior and continuing capacities 
with, and efforts for, the Company) pursuant to all applicable agreements or contracts in any written form, Company insurance policies, 
statutes, common law, corporate bylaws, articles of incorporation or otherwise; c) your already legally-vested rights accrued through your 
employment, corporate officership and board membership under any Company or Company-sponsored agreement, benefit or benefit plan 
and/or pursuant to any Company insurance policies (e.g., 401(k), various forms of insurance, stock option, restricted stock unit, and/or related 
agreements); d) your rights as a current and future Company shareholder and stock option holder; e) each Party’s rights to enforce the terms of 
this Agreement; f) each Party’s rights regarding any other Party’s (and their associated releasees’) acts or omissions that occur after the 
Separation Date; and (g) the Company’s right to pursue claims arising from criminal, fraudulent or otherwise intentionally wrongful conduct on 
your part (discovered after the Separation Date) that is contrary to the Company’s interests or to pursue claims arising from your violation of 
state or federal laws or regulations.  

   



   

      8.   Expenses .  

     Each Party shall pay its own fees and expenses incurred in connection with this Agreement and the consummation of the transactions 
contemplated hereby.  

      9. Miscellaneous .  

          (a) This Agreement represents the entire agreement between you and the Company, and supersedes all prior and contemporaneous 
communications, agreements and understandings, whether written or oral, with respect to your employment, its termination and all related 
matters, excluding only the Confidentiality Agreement, the Indemnification Agreement, and each Party’s obligations with respect to the 
securities of the Company, each of which will all continue in full force and effect.  

          (b) This Agreement may not be modified or amended, and no breach will be deemed to be waived, unless agreed to in writing by you and 
the Company’s Chairman of the Board of Directors or his expressly authorized designee. The captions and headings in this Agreement are for 
convenience only, and in no way define or describe the scope or content of any provision of this Agreement.  

          (c) This Agreement is binding upon, and shall inure to the benefit of, the Parties and their respective heirs, executors, administrators, 
successors and assigns. The Company will cause any successor (whether direct or indirect, by purchase, merger, consolidation or otherwise) to 
all or substantially all of the business and/or assets of the Company to assume expressly and agree to perform this Agreement in the same 
manner and to the same extent that Company would have been required to perform it. The obligations of the Company to make payments to 
you and to provide you with benefits under this Agreement and your right to retain the same, are expressly conditioned upon your continued 
full performance of your obligations under this Agreement.  

          (d) In signing this Agreement, you give the Company assurance that you have signed it voluntarily and with a full understanding of its 
terms; that you have had sufficient opportunity, before signing this Agreement, to consider its terms and to consult with an attorney, if you 
wished to do so, or to consult with any other of those persons to whom reference is made in the first sentence of paragraph 5(b) above; and that, 
in signing this Agreement, you have not relied on any promises or representations, express or implied, that are not set forth expressly in this 
Agreement.  

     If the terms of this Agreement are acceptable to you, please sign, date and return it to the undersigned within forty-five (45) days of the date 
you receive it. You may revoke this Agreement at any time during the seven-day period immediately following the date of your signing by 
written notice of such revocation to the undersigned. If you do not revoke it, then, at the expiration of that seven-day period (the “ Effective 
Date ”), this Agreement will take effect as a legally binding agreement between you and the Company on the basis set forth above. The 
enclosed copy of this letter, which you should also sign and date, is for your records.  

   



   

Date: March 30, 2011  

   

          
  Sincerely,  

RXi Pharmaceuticals Corporation  
  

  

  By:   /s/ Mark J. Ahn     
    Mark J. Ahn    
    Chief Executive Officer    
  
          
Accepted and agreed:  
    

Signature:   /s/ Noah D. Beerman     
  Noah D. Beerman    
      



Exhibit 10.3 

EMPLOYMENT AGREEMENT  

     The Employment Agreement (the “ Agreement ”) is made and entered into as of March 31, 2011 (the “ Effective Date ”) by and between 
RXi Pharmaceuticals Corporation, a Delaware corporation (“ RXi ”, the “ Company ”, or “ Employer ”), and Mark J. Ahn, an individual and 
resident of Portland, Oregon (“ Employee ”).  

     WHEREAS, Employer and Employee desire to enter into an employment agreement under which Employee shall serve on a full-time basis 
as RXi’s President and Chief Executive Officer on the terms set forth in the Agreement, with the term of the Agreement to commence on the 
Effective Date.  

     NOW, THEREFORE, upon the above premises, and in consideration of the mutual covenants and agreements hereinafter contained, the 
parties hereto agree as follows.  

     1.  Engagement . Effective as of the Effective Date, Employer shall employ Employee, and Employee shall serve, as RXi’s President and 
Chief Executive Officer. Employee understands that his duties as President and Chief Executive Officer may change from time to time during 
the Term (as herewith defined) in the discretion of Employer’s Board of Directors (hereinafter the “ Board ”), but such duties shall in all events 
be at least consistent with the duties customarily assigned to the Chief Executive Officer of a company substantially comparable as of the 
Effective Date to Employer. As a condition to the Employee’s employment by the Employer, Employee and Employer shall execute the 
Employee Confidentiality, Non-Competition, and Proprietary Information Agreement, attached hereto as Exhibit 1 (the “ Confidentiality 
Agreement ”), and the Indemnification Agreement, attached hereto as Exhibit 2 (the “ Indemnification Agreement ”).  

     2.  Duties . Employee shall perform all duties assigned to him in accordance with the terms of this Agreement by the Board faithfully, 
diligently and to the best of his ability. Such duties include, without limitation, the overseeing and implementation of the business plan adopted 
by the Board (as may be revised from time to time by the Board). Employee shall perform the services contemplated under this Agreement in 
accordance with the policies established by and under the direction of the Board. Employee shall have such corporate power and authority as 
shall reasonably be required to enable him to discharge his duties under this Agreement. In addition, the Company shall continue to nominate 
Employee, recommend to stockholders of Employer the election of Employee, and use its other reasonable efforts to enable Employee to serve 
on the Board for the Term of his employment. Employee agrees that upon his ceasing to serve as the Chief Executive Officer for any reason, 
upon the request of the Board, Employee will immediately resign as a member of the Board. Employee’s services hereunder shall be rendered 
as necessary to discharge his duties and responsibilities under this Agreement at Employer’s offices in Worcester, Massachusetts (or such other 
location that is then the corporate headquarters of Employer), except for travel when and as required in the performance of Employee’s duties 
hereunder.  

     3.  Time and Efforts . Employee shall devote all of his business time, efforts, attention and energies to Employer’s business and the 
discharge of his duties hereunder. Notwithstanding the foregoing, except as otherwise agreed to in writing, Employee shall have the right to 
perform  
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such incidental services as are necessary in connection with (a) his private passive investments, (b) his charitable or community activities, 
(c) his participation in trade or professional organizations and (d) his service on the board of directors (or comparable body) of one third-party 
corporate entity that does not compete with the Company Business (as defined in the Confidentiality Agreement).  

     4.  Term . The term (the “ Term ”) of Employee’s employment shall commence on the Effective Date and shall expire on March 30, 2014, 
unless sooner terminated in accordance with Section 6. Neither Employer nor Employee shall have any obligation to extend or renew this 
Agreement.  

     5.  Compensation . As the total consideration for Employee’s services rendered under the Agreement, Employer shall pay or provide 
Employee the following compensation and benefits:  

          5.1 Salary . Employee shall be entitled to receive an annual base salary during the Term of Four Hundred Thousand Dollars ($400,000) 
(hereinafter the “ Base Salary ”) payable in accordance with the usual payroll period of Employer. However, the Base Salary will decrease to 
$350,000 if a financing with net proceeds (after commissions and expenses) of at least $5 million is not completed by September 1, 2011 (the “ 
Minimum 2011 Financing ”) and will be increased to $425,000 if a financing with net proceeds (after commissions and expenses) $7.5 million 
is completed by September 1, 2011. Notwithstanding, at the sole discretion of the Board the Base Salary may be increased after the first year of 
the Term.  

          5.2 Sign On Bonus . On the Effective Date, Employer shall pay Employee $100,000 and shall grant Employee a fully vested option 
under the RXi Pharmaceuticals Corporation 2007 incentive Plan (the “ Plan ”) to purchase 100,000 shares of RXi common stock (the “ Signing 
Option ”). No relocation re-imbursement or other similar payments shall be owed to Employee by Employer in connection with Employer and 
Employee entering into this Agreement.  

          5.3 Discretionary Bonus . Employee shall be eligible to receive an annual performance bonus, the determination of the amount of any 
annual performance bonus earned by Employee to be made by the Board upon the recommendation of the Compensation Committee of the 
Board at its sole discretion, provided that the amount of such bonus shall in any event not be less than $100,000 for each year of the Term.  

          5.4 Stock Options . On the Effective Date, the Board or Compensation Committee of the Board shall grant Employee a stock option 
under the Plan (the “ Regular Option ”) to purchase 525,000 shares of RXi’s common stock. Subject to Section 6 of this Agreement, the 
Regular Options shall vest (i) as to 300,000 shares in equal quarterly installments over 3 years beginning on the first quarterly anniversary of 
the Effective Date, (ii) as to 50,000 shares upon RXi’ s common stock trading at a minimum closing price of $3 for 30 consecutive trading days, 
(iii) as to 75,000 shares upon RXi’s common stock trading at a minimum closing price of $4 for 30 consecutive trading days and (iv) as to 
100,000 shares upon RXi’s common stock trading at a minimum closing price of $5 for 30 consecutive trading days; provided, in each case, 
that Employee remains in the continuous employ of Employer through such vesting date.  

   

          
Employment Agreement  
Mark J. Ahn   

Page 2 of 13 
  

  

          



   

Each vested Regular Option and Signing Option shall (a) be exercisable at an exercise price per share equal to the closing market price of 
RXi’s common stock on the date of the grant, (b) have a term of ten years, and (c) be on such other terms as shall be determined by the Board 
(or the Compensation Committee of the Board) and set forth in a customary form of stock option agreement under the Plan evidencing the 
Options. Upon the occurrence of a “ Covered Transaction ” (as defined in the Plan), the Options shall thereupon vest in full and become 
exercisable as to all of the shares covered thereby in accordance with the terms of the Plan.  

          5.5 Expense Reimbursement . Employer shall reimburse Employee for reasonable business expenses incurred by Employee in 
connection with the performance of Employee’s duties in accordance with Employer’s usual practices and policies in effect from time to time. 
Any reimbursements hereunder shall be paid to Employee promptly in a lump sum in accordance with such expense reimbursement policies 
and procedures then in effect but in no event later than the March 15 of the calendar year next following the year in which Employee incurred 
the reimbursable expense.  

          5.6 Vacation . Employee will be entitled to 25 days of paid “time off” (vacation days plus sick time/personal time) for each full calendar 
year in accordance with the Company’s policies from time to time in effect, in addition to holidays observed by the Company (for partial 
calendar years, the Employee’s paid “time off” will be pro-rated). Paid time off may be taken at such times and intervals as the Employee shall 
determine, subject to the business needs of the Company, and otherwise shall be subject to the policies of the Company, as in effect from time 
to time. The number of paid “time off” days will accrue per pay period and will stop accruing once 20 days have been reached.  

          5.7 Employee Benefits . The Company shall provide Employee and his dependents with coverage under all medical, dental and/or vision 
plans and other benefit programs available to the Company’s executives and their dependents, to the extent Employee and his dependents 
satisfy the applicable eligibility requirements, and the Company shall pay, directly or indirectly, the monthly and annual premiums associated 
with any such medical plans to the same extent the Company pays such premiums for other executives of the Company. Employee shall be 
eligible to participate in any medical insurance and other employee benefits made available by Employer to all senior executives and/or all of 
employees of Employer under Employer’s plans and employment policies in effect during the Term. Employee acknowledges and agrees that, 
any such plans or policies now or hereafter in effect may be modified or terminated by Employer at any time in its discretion.  

          5.8 Payroll Taxes . Employer shall have the right to deduct from the compensation and benefits due to Employee hereunder any and all 
sums required for social security and withholding taxes and for any other federal, state, or local tax or charge which may be in effect or 
hereafter enacted or required as a charge on the compensation or benefits of Employee.  

          5.9 Adjustment . Anything in this Agreement to the contrary notwithstanding, in the event it shall be determined that as a result of any 
payment or distribution by the Employer to or for the benefit of the Employee whether paid or payable or distributed or distributable pursuant 
to the terms of this Agreement or otherwise (the “ Payments ”), the Employee would be  
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subject to the excise tax imposed by Sections 409A, 280G or Section 4999 of the Internal Revenue Code or any interest or penalties are 
incurred by the Employee with respect to such excise tax (such excise tax, together with any such interest and penalties, are hereinafter 
collectively referred to as the “ Excise Tax ”), the Employee shall be entitled to receive an additional payment (a “ Gross-Up Payment ”) in an 
amount such that, after payment by the Employee of all taxes (including any interest or penalties imposed with respect to such taxes), 
including, without limitation, any income taxes and Excise Tax imposed upon the Gross-Up Payment, the Employee is in the same after-tax 
position as if no Excise Tax had been imposed upon the Employee with respect to the Payments, provided further that such Gross-Up Payment 
shall be made prior to April 15th of the calendar year following the year in which the Employee receives any payment or distribution from the 
Employer which gives rise to a Gross-Up Payment. Notwithstanding the foregoing, the amount of the Gross-Up Payment required to be made 
by Employer to Employee shall in no event exceed Four Hundred Thousand Dollars ($400,000).  

     6.  Termination . The Agreement may be terminated as set forth in this Section 6.  

          6.1 Termination by Employer for Cause or Voluntary Resignation Without Good Reason . Employer may terminate Employee’s 
employment hereunder for Cause upon notice to Employee, and Employee may voluntarily resign his employment without Good Reason (as 
herewith defined) upon notice to Employer. Cause for the purpose of this Agreement shall mean any of the following:  

               (a) Employee’s breach of any material term of this Agreement including its Exhibits; provided that the first occasion of any particular 
breach shall not constitute Cause unless Employee shall have previously received written notice from Employer stating the nature of such 
breach and affording Employee at least ten (10) days to correct such breach;  

               (b) Employee’s conviction of, or plea of guilty or nolo contendere to, any felony or other crime of moral turpitude;  

               (c) Employee’s act of fraud or dishonesty injurious to Employer or its reputation;  

               (d) Employee’s continual failure or refusal to perform his material duties as required under the Agreement after written notice from 
Employer stating the nature of such failure or refusal and affording Employee at least ten days to correct the same;  

               (e) Employee’s act or omission that, in the reasonable determination of Employer’s Board (or a Committee of the Board), indicates 
alcohol or drug abuse by Employee; or  

               (f) Employee’s act or personal conduct that, in the judgment of the Board (or a Committee of the Board), gives rise to a material risk 
of liability of Employee or Employer under federal or applicable state law for discrimination, or sexual or other forms of harassment, or other 
similar liabilities to subordinate employees.  
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               (g) Upon termination of Employee’s employment by Employer for Cause or by Employee due to a voluntary resignation without 
Good Reason, all compensation and benefits to Employee hereunder shall cease except that Employee shall be entitled to payment, not later 
than three days after the date of termination, of (i) any accrued but unpaid salary and unused vacation time (only as accrued during the then-
current year of employment), (ii) any unpaid bonus that may have been previously awarded Employee as provided in Section 5.3, and 
(iii) reimbursement of business expenses accrued but unpaid as of the date of termination. In addition, Employer’s indemnification obligations 
shall remain in effect in accordance with the terms thereof.  

          6.2 Termination by Employer without Cause . Employer may also terminate Employee’s employment without Cause upon notice to 
Employee. Upon termination of Employee’s employment by Employer without Cause during the Term, all compensation and benefits to 
Employee hereunder shall cease except that Employee shall be entitled to payment of:  

               (a) not later than three days after the date of termination, any accrued but unpaid salary and unused vacation time (only as accrued 
during the Term as of the date of such termination and according to the laws of the State of California) and reimbursement of business 
expenses accrued but unpaid as of the date of termination;  

               (b) six (6) months of salary (based on the then current Base Salary and without taking into account any bonus payments made 
pursuant to Sections 5.2 or 5.3) from the date of termination, which increases to twelve (12) months upon the completion of the Minimum 2011 
Financing (the “ Severance Period ”);  

               (c) six (6) months of option vesting for time vesting-based options from the date of termination, which increases to twelve 
(12) months upon the completion of the Minimum 2011 Financing; and  

               (d) continued participation, at Employer’s cost and expense or cash equivalvent thereof, during the Severance Period in any 
Employer-sponsored group benefit plans in which Employee was participating as of the date of termination, and Employer’s indemnification 
obligations shall remain in effect in accordance with the terms thereof.  

          6.3 Termination by Employee for Good Reason . The Employee’s employment hereunder may be terminated by the Employee for Good 
Reason. For purposes of this Agreement, “ Good Reason ” shall mean (i) any material breach of this Agreement by RXi or any successor to 
RXi that is not cured within ten (10) days after RXi’s receipt of written notice from the Employee stating the nature of such breach (it being 
understood that a failure by Employer to comply with any of the provisions of Section 5 shall be deemed a material breach); (ii) any material 
reduction by the Company of the Employee’s Base Salary or potential performance bonus opportunity below the minimum, or benefits payable 
hereunder, or (iii) a material reduction by RXi or any successor to RXi in the Employee’s title, job responsibilities or duties. The consequences 
for termination by Employee for Good Reason are identical to the consequences described in Section 6.2 for termination by Employer without 
Cause.  
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          6.4 Death or Disability . Employee’s employment will terminate automatically in the event of Employee’s death or upon notice from 
Employer in event of his permanent disability. Employee’s “permanent disability” shall have the meaning ascribed to such term in any policy 
of disability insurance maintained by Employer (or Employee, as the case may be) with respect to Employee, or if no such policy is then in 
effect, shall mean Employee’s inability to fully perform his duties hereunder with or without reasonable accommodation for any period of at 
least 90 consecutive days or for a total of 120 days, whether or not consecutive. Upon termination of Employee’s employment as aforesaid, all 
compensation and benefits to Employee hereunder shall cease and Employer shall pay to the Employee or Employee’s heirs or personal 
representatives, not later than ten days after the date of termination, (i) any accrued but unpaid salary and unused vacation as of the date of such 
termination as required by law, (ii) any unpaid bonus that may have been previously awarded to Employee pursuant to Section 5.3 prior to such 
date, (iii) reimbursement of business expenses accrued but unpaid as of the date of termination, and (iv) if any of the targeted goals under the 
then current bonus plan had been achieved as of termination date, the amount of bonus applicable to such goals, pro rated as of the date of such 
termination.  

     7.  Equitable Remedies; Injunctive Relief . Employee hereby acknowledges and agrees that monetary damages are inadequate to fully 
compensate Employer for the damages that would result from a breach or threatened breach of the Confidentiality Agreement and, accordingly, 
that Employer shall be entitled to equitable remedies, including, without limitation, specific performance, temporary restraining orders, and 
preliminary injunctions and permanent injunctions, to enforce such Section without the necessity of proving actual damages in connection 
therewith. The provision shall not, however, diminish Employer’s right to claim and recover damages or enforce any other of its legal or 
equitable rights or defenses.  

     8.  Indemnification, Insurance . Employer and Employee acknowledge that, as the Chief Executive Officer of Employer, Employee shall be 
a corporate officer of Employer and, as such, Employee shall be entitled to indemnification to the full extent mandated by Employer to its 
officers, directors and agents under the Employer’s Certificate of Incorporation and Bylaws as in effect as of the date of this Agreement. 
Subject to his insurability thereunder, Employer shall maintain Employee as an additional insured under its current policy of directors and 
officers liability insurance and shall use commercially reasonable efforts to continue to insure Employee thereunder, or under any replacement 
policies in effect from time to time, during the Term.  

     9.  Severable Provisions . The provisions of this Agreement are severable and if any one or more provisions is determined to be illegal or 
otherwise unenforceable, in whole or in part, the remaining provisions, and any partially unenforceable provisions to the extent enforceable, 
shall nevertheless be binding and enforceable.  

     10.  Successors and Assigns . This Agreement shall inure to the benefit of and shall be binding upon and enforceable by Employer, its 
successors and assigns and Employee and his heirs and representatives; provided, however, that neither party may assign the Agreement 
without the prior written consent of the other party. Employer will cause any successor (whether direct or indirect, by purchase, merger, 
consolidation or otherwise) to all or substantially all of the business and/or assets of Employer to assume expressly and agree to perform this 
Agreement  
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in the same manner and to the same extent that Employer would have been required to perform it.  

     11.  Entire Agreement . This Agreement, including the Confidentiality Agreement and the Indemnification Agreement, contains the entire 
agreement of the parties relating to the subject matter hereof, and the parties hereto have made no agreements, representations or warranties 
relating to the subject matter of the Agreement that are not set forth otherwise therein or herein. Except as expressly provided herein, this 
Agreement including the Confidentiality Agreement and the Indemnification Agreement supersedes any and all prior or contemporaneous 
agreements, written or oral, between Employee and Employer relating to the subject matter hereof. Any such prior or contemporaneous 
agreements are hereby terminated and of no further effect, and Employee, by the execution hereof, agrees that any compensation provided for 
under any such agreements is specifically superseded and replaced by the provisions of this Agreement, including the Confidentiality 
Agreement (Exhibit 1) and the Indemnification Agreement (Exhibit 2).  

     12.  Amendment . No modification of this Agreement shall be valid unless made in writing, approved by the Employer’s Board (or a 
committee of the Board) and signed by the parties hereto and unless such writing is made by an executive officer of Employer (other than 
Employee). The parties hereto agree that in no event shall an oral modification of this Agreement be enforceable or valid.  

     13.  Governing Law . This Agreement is and shall be governed and construed in accordance with the laws of the State of California without 
giving effect to the choice-of-law rules of California.  

     14.  Notice . All notices and other communications under this Agreement shall be in writing and mailed, electronically mailed, telecopied (in 
case of notice to Employer only) or delivered by hand or by a nationally recognized courier service guaranteeing overnight delivery to a party 
at the following address (or to such other address as such party may have specified by notice given to the other party pursuant to the provision): 

   

          
     If to Employer:     
         Chair of the Board of Directors (and separately to RXi’s 
         In-House Legal Counsel) and Chair, Compensation Committee 
         RXi Pharmaceuticals Corporation 
          60 Prescott St. 
         Worcester, MA 01605 
         Fax: (508) 767-3862 
         Email: SHillsberg@troygould.com 
  
     If to Employee:     
   

  
  

  
Through company e-mail or company regular mail box if  
employed by Company or if not employed: 

         Mark J. Ahn 
         390 Edgecliff Road 
         Portland, OR 97219 
         Email: (503) 961-4466 
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     15.  Survival . Sections 7 through 16 shall survive the expiration or termination of the Agreement.  

     16.  Counterparts . The Agreement may be executed in counterparts, each of which shall be deemed to be an original and all of which 
together shall be deemed to be one and the same agreement.  

     17.  Joint Participation . Employer and Employee agree and acknowledge that they have jointly participated in the negotiation and drafting 
of this Agreement and that this Agreement has been fully reviewed and negotiated by both Employer and Employee and their respective 
Counsel. In the event of an ambiguity or question of intent or interpretation arises, this Agreement shall be construed as if drafted jointly by 
both Employer and Employee and no presumptions or burdens of proof shall arise favoring either Employer or Employee by virtue of the 
authorship of any of the provisions of this Agreement.  

     18.  Attorney’s Fees . In any action or proceeding to construe or enforce any provision of the Agreement the prevailing party shall be 
entitled to recover its or his reasonable attorneys’ fees and other costs of suit in addition to any other recoveries.  

      IN WITNESS WHEREOF , the Agreement is executed as of the day and year first above written.  

   

          
  EMPLOYER  

RXi Pharmaceuticals Corporation  
  

  

  By:   /s/ Sanford J. Hillsberg     
    Sanford J. Hillsberg    

    
Chairman of the Board of Directors  
RXi Pharmaceuticals Corporation    

  
          
  EMPLOYEE  
    

  /s/ Mark J. Ahn     
  Mark J. Ahn    
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Exhibit 1  
RXi Pharmaceuticals Corporation  

EMPLOYEE CONFIDENTIALITY, NON-COMPETITION, AND  
PROPRIETARY INFORMATION AGREEMENT  

     AGREEMENT, effective as of March 31, 2011 between RXi Pharmaceuticals Corporation, a Delaware corporation (the “Company”), and 
Mark J. Ahn (the “Employee”).  

     1. Employee will make full and prompt disclosure to the Company of all inventions, improvements, modifications, discoveries, methods, 
technologies, biological materials, and developments, and all other materials, items, techniques, and ideas related directly or indirectly to the 
business of the Company, whether patentable or not, made or conceived by Employee or under Employee’s direction during Employee’s 
employment with the Company, whether or not made or conceived during normal working hours, or on the premises of the Company (all of 
which are collectively termed “Intellectual Property” hereinafter).  

     2. Employee agrees that all Intellectual Property, as defined above, shall be the sole property of the Company and its assigns, and the 
Company and its assigns shall be the sole owner of all patents and other rights in connection therewith. Employee hereby assigns to the 
Company any rights Employee may have or acquire in all Intellectual Property and all related patents, copyrights, trademarks, trade names, and 
other industrial and intellectual property rights and applications therefore, in the United States and elsewhere. Employee further agrees that 
with regard to all future developments of Intellectual Property, Employee will assist the Company in every way that may be reasonably 
required by the Company (and at the Company’s expense) to obtain and, from time to time, enforce patents on Intellectual Property in any and 
all countries that the Company may require, and to that end, Employee will execute all documents reasonably necessary for use in applying for 
and obtaining such patents thereon and enforcing the same, as the Company may desire, together with any assignment thereof to the Company 
or persons designated by the Company, and Employee hereby appoints the Company as Employee’s attorney to execute and deliver any such 
documents or assignments requested by the Company (but only for the purpose of executing and filing any such document). Employee’s 
obligation to assist the Company in obtaining and enforcing patents for Intellectual Property in any and all countries shall continue beyond the 
termination of Employee’s employment with the Company, but the Company shall compensate Employee at a reasonable, standard hourly rate 
following such termination for time directly spent by Employee at the Company’s request for such assistance.  

     3. Employee hereby represents that Employee has no continuing obligation to assign to any former employer or any other person, 
corporation, institution, or firm any Intellectual Property as described above. Employee represents that Employee’s performance of all the 
terms of this Agreement and as an employee of the Company does not and will not breach any agreement to keep in confidence proprietary 
information acquired by Employee, in confidence or in trust, prior to Employee’s employment by the Company. Employee has not entered into, 
and Employee agrees not to enter into, any agreement (either written or oral), which would put Employee in conflict with this Agreement.  

   

          
Employment Agreement         
Mark J. Ahn   Page 9 of 13     



   

     4. Employee agrees to assign to the Company any and all copyrights and reproduction rights to any material prepared by Employee in 
connection with this Agreement and/or developed by Employee during Employee’s employment with the Company that are related directly or 
indirectly to the business of the Company.  

     5. Employee understands and agrees that a condition of Employee’s employment and continued employment with the Company is that 
Employee has not brought and will not bring to the Company or use in the performance of Employee’s duties at the Company any materials or 
documents rightfully belonging to a former employer which are not generally available to the public.  

     6. Employee recognizes that the services to be performed by Employee hereunder are special, unique, and extraordinary and that, by reason 
of Employee’s employment with the Company, Employee may acquire Confidential Information (as hereinafter defined) concerning the 
operation of the Company, the use or disclosure of which would cause the Company substantial loss and damage which could not be readily 
calculated and for which no remedy at law would be adequate. Accordingly, Employee agrees that Employee will not (directly or indirectly) at 
any time, whether during or for a period of seven (7) years after Employee’s employment with the Company:  

     As used herein, “Confidential Information” includes proprietary and confidential information with respect to the facilities and methods of 
the Company, reagents, chemical compounds, cell lines or subcellular constituents, organisms, or other biological materials, trade secrets, and 
other Intellectual Property, systems, patent applications, procedures, manuals, confidential reports, financial information, business plans, 
prospects, or opportunities, personnel information, or lists of customers and suppliers which are generally known only to the Company 
provided, however, that Confidential Information shall not include any information that is known or becomes generally known or available 
publicly other than as a result of disclosure by Employee which is not permitted as described in clause (ii) above, or the Company discloses 
same to others without obtaining an agreement of confidentiality.  

     Employee confirms that all Confidential Information is the exclusive property of the Company. All business records, papers, documents and 
electronic materials kept or made by Employee relating to the business of the Company which comprise Confidential Information shall be and 
remain the property of the Company during the Employee’s employment and at all  

   

  (i)   knowingly use for personal benefit or for any other reason not authorized by the Company any Confidential Information that 
Employee may acquire or has acquired by reason of Employee’s employment with the Company, or; 

  (ii)   disclose any such Confidential Information to any person or entity except (A) in the performance of Employee obligations to the 
Company hereunder, (B) as required by a court of competent jurisdiction, (C) in connection with the enforcement of Employee 
rights under this Agreement, or (D) with the prior consent of the Board of Directors of the Company. 
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times thereafter. Upon the termination, for any reason, of Employee’s employment with the Company, or upon the request of the Company at 
any time, Employee shall deliver to the Company, and shall retain no copies of any written or electronic materials, records and documents 
made by Employee or coming into Employee’s possession concerning the business or affairs of the Company and which comprise Confidential 
Information.  

     7. During the term of Employee’s employment with the Company and for one (1) year thereafter (the “Restricted Period”), the Employee 
shall not directly or indirectly, for Employee’s own account or for the account of others, as an officer, director, stockholder (other than as the 
holder of less than 1% of the outstanding stock of any publicly traded company), owner, partner, employee, promoter, consultant, manager or 
otherwise participate in the promotion, financing, ownership, operation, or management of, or assist in or carry on through proprietorship, a 
corporation, partnership, or other form of business entity which is in competition with the Company in the field of RNA interference (RNAi) 
(the “Company Business”) within the United States or any other country in which the Company is conducting or is actively seeking or planning 
to conduct the Company Business as of the date of such termination. Notwithstanding the foregoing, except as otherwise agreed to in writing, 
Employee shall have the right to perform such incidental services as are necessary in connection with (a) his private passive investments, 
(b) his charitable or community activities, (c) his participation in trade or professional organizations, and (d) his service on the board of 
directors (or comparable body) of one third-party corporate entity that does not compete with the Company Business.  

     During the Restricted Period, the Employee shall not, whether for Employee’s own account or for the account of any other person 
(excluding the Company):  

     Nothing herein shall prohibit or preclude the Employee from performing any other types of services that are not precluded by this Section 7 
for any other person.  

     Employee has carefully read and considered the provisions of this Section 7 (including the Restricted Period, scope of activity to be 
restrained, and the restriction’s geographical scope) and concluded them to be fair, appropriate and reasonably required for the protection of the 
legitimate business interests of the Company, its officers, directors, employees, creditors, and shareholders. Employee understands that the 
restrictions contained in this Section may limit Employee’s ability to engage in a business competitive to the Company’s business, but 
acknowledges that Employee will receive adequate remuneration and other benefits from the Company hereunder to justify such restrictions.  

   

  (i)   solicit or contact in an effort to do business with any person who was or is a customer of the Company during the Restricted 
Period, or any affiliate of any such person, if such solicitation or contact is for the purpose of competition with the Company; or 

  (ii)   solicit or induce any of the Company’s employees to leave their employment with the Company or accept employment with 
anyone else, or hire any such employees or persons who were employed by the Company during the Restricted Period. 
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     The Employee shall give prompt notice to the Company of the Employee’s acceptance of employment or other fees for services relationship 
during the Restricted Period, which notice shall include the name of, the business of, and the position that Employee shall hold with such other 
entity.  

     8. In the event that Employee’s employment is transferred by the Company to a subsidiary, affiliated company, or acquiring company (as 
the case may be), Employee’s employment by such company will, for the purpose of this Confidentiality, Non-Competition, and Proprietary 
Information Agreement, be considered as continued employment with the Company, unless Employee executes an agreement, substantially 
similar in substance to this Agreement, and until the effective date of said agreement in any such company for which Employee becomes 
employed. It is further agreed that changes in Employee’s position or title unless expressly agreed to in writing will operate to terminate this 
Confidentiality, Non-Competition, and Proprietary Information Agreement without Cause.  

     9. Upon termination of Employee’s employment for any reason, unless such employment is transferred to a subsidiary, affiliated or 
acquiring company of the Company, Employee agrees to leave with, or return to, the Company all records, drawings, notebooks, and other 
documents pertaining to the Company’s Confidential Information, whether prepared by Employee or others, as well as any equipment, tools or 
other devices owned by the Company, that are then in Employee’s possession, however such items were obtained, and Employee agrees not to 
reproduce or otherwise retain any document or data relating thereto.  

     10. Employee obligations under this Agreement shall survive the termination of Employee’s employment with the Company for the 
respective periods specifically set forth herein regardless of the manner of, and reason for, such termination, and shall be binding upon 
Employee’s heirs, executors, and administrators.  

     11. Prior to entering the employ of the Company, Employee has lawfully terminated employment with all previous employers. Employee 
further understands and agrees that no license to any of the Company’s trademarks, patents, copyrights or other proprietary rights is either 
granted or implied by Employee’s access to and utilization of the Confidential Information or Intellectual Property.  

     12. No delay or omission by the Company in exercising any right under this Agreement will operate as a waiver of that or any other right. A 
waiver or consent given by the Company on any one occasion is effective only in that instance and will not be construed as a bar to or waiver 
of any right on any other occasion.  

     13. Employee agrees that in addition to any other rights and remedies available to the Company for any breach or threatened breach by 
Employee of Employee’s obligations hereunder, the Company shall be entitled to enforcement of Employee’s obligations hereunder by 
whatever means are at the Company’s disposal, including court injunction.  

     14. The Company may assign this Agreement to any other corporation or entity which acquires (whether by purchase, merger, consolidation 
or otherwise) all or substantially all of the business and/or assets of the Company. Employee shall have no rights of assignment.  
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     15. If any provision of this Agreement shall be declared invalid, illegal, or unenforceable, then such provision shall be enforceable to the 
extent that a court deems it reasonable to enforce such provision. If such provision shall be unreasonable to enforce to any extent, such 
provision shall be severed and all remaining provisions shall continue in full force and effect.  

     16. This Agreement shall be effective as of the date first written above.  

     17. This Agreement shall be governed in all respects by the laws of the Commonwealth of Massachusetts. Each of the Company and 
Employee (a) hereby irrevocably submits to the exclusive jurisdiction of the state courts of The Commonwealth of Massachusetts or the United 
States District Court located in The Commonwealth of Massachusetts for the purpose of any action between the Company and Employee 
arising in whole or in part under or in connection with this Agreement, (b) hereby waives, to the extent not prohibited by applicable law, and 
agrees not to assert, by way of motion, as a defense or otherwise, in any such action, any claim that it is not subject personally to the 
jurisdiction of the above-named courts, that its property is exempt or immune from attachment or execution, that any such action brought in 
one of the above-named courts should be dismissed on grounds of forum non conveniens, should be transferred or removed to any court other 
than one of the above-named courts, or should be stayed by reason of the pendency of some other proceeding in any other court other than one 
of the above-named courts, or that this Agreement or the subject matter hereof may not be enforced in or by such court, and (c) hereby agrees 
not to commence any such action other than before one of the above-named courts. Notwithstanding the previous sentence, the Company or 
Employee may commence any action in a court other than the above-named courts solely for the purpose of enforcing an order or judgment 
issued by one of the above-named courts.  

      IN WITNESS WHEREOF , Employee has executed this Agreement as of the date set forth above:  

   

          
      
  BY:   /s/ Mark J. Ahn     
      Name of Employee: Mark J. Ahn    
      
          
  ACCEPTED AND AGREED TO:  
 
RXi Pharmaceuticals Corporation  
  

  

  BY:   /s/ Sanford J. Hillsberg   
      Name:  Sanford J. Hillsberg     
      Title:  Chairman of the Board of Directors     
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RXi Pharmaceuticals Aggressively Moves into Late-Stage Clinical Development with the Agreement to Acquire Apthera, Inc.  

NeuVax(TM) is slated to commence Phase III clinical trials in low-to-intermediate HER2+ breast cancer patients, not eligible for 
Herceptin(R), in 1H 2012  

RXi’s first RNAi product candidate, RXI-109 which targets CTGF (connective tissue growth factor), scheduled to commence human 
clinical trials in anti-scarring in early 2012  

WORCESTER, Mass., Mar 31, 2011 (BUSINESS WIRE) — RXi Pharmaceuticals Corporation (Nasdaq: RXII), a recognized leader in RNAi-
based therapeutic discovery and development, and Apthera, Inc., a private biotechnology company developing a pipeline of peptide-based 
immunotherapies for the adjuvant treatment of HER2-positive breast and other cancers, announced today the signing of a definitive merger 
agreement under which RXi will acquire Apthera. The acquisition provides RXi with a late stage product candidate, NeuVax(TM), a peptide-
based immunotherapy for low-to-intermediate HER2+ breast cancer, not eligible for Herceptin(R), which is expected to enter Phase III clinical 
trials in the first half of 2012. The Company’s first RNAi product, RXI-109 for anti-scarring, remains on track for an investigational new drug 
(IND) application filing this year.  

Under the terms of the agreement, Apthera shareholders will initially receive approximately 4.8 million shares of RXi’s common stock. 
Apthera’s stockholders will also be entitled to contingent payments based on the achievement of certain development and commercial 
milestones relating to Apthera’s NeuVax (TM) product candidate.  

In connection with the acquisition, Mark J. Ahn, PhD, currently a member of RXi’s Board of Directors, will succeed Noah D. Beerman as 
President and Chief Executive Officer of RXi and will lead the combined company, which will operate out of RXi’s current headquarters. 
“Mark Ahn brings significant experience and leadership in developing and commercializing major oncology and immunology therapeutics,” 
said Sanford Hillsberg, RXi’s Chairman of the Board. “We want to thank Noah Beerman for his excellent service as RXi’s President and Chief 
Executive Officer during our transition from a research to a product oriented company. We are delighted that Noah will be assisting us in the 
coming months as a consultant to the Company and wish him well in his future endeavors.”  

Dr. Ahn, 48, has over 20 years of experience in the biopharmaceutical industry. He most recently served as Principal at Pukana Partners, Ltd., 
which provides strategic consulting to life science companies; and academic positions at the Atkinson Graduate School of Management, 
Willamette University and Chair, Science & Technology Management, Victoria University at Wellington, New Zealand. Dr. Ahn was also the 
founder, President, and Chief Executive Officer of Hana Biosciences. Prior to Hana, he served as Vice President, Hematology and corporate 
officer at Genentech, Inc., as well as having held senior corporate positions at Amgen and Bristol-Myers Squibb Company. Dr. Ahn has also 
served on multiple public and venture capital-backed boards of directors.  

“The RXi-Apthera merger represents an exciting turning point in which we are advancing from being a technology platform company to a late 
stage product development company aimed at blockbuster therapeutic markets. Acquiring Apthera’s cancer vaccine product candidates builds 
upon the promising RNAi based pre-clinical work related to cancer vaccines that we have recently been doing at RXi,” stated Mark Ahn, 
President & CEO. “With this successful transition we have streamlined our operations, integrated the RXi and Apthera management teams, and 
reduced our early stage RNAi research and development activities that will free up financial and other resources as part of focusing our sights 
on bringing our first RNAi product to commence human clinical trials in anti-scarring in early 2012. We are also initiating NeuVax into a 
Phase III clinical trial in breast cancer, which is targeted for the first half of 2012.”  

   



   

“I believe the combination of Apthera’s late stage breast cancer candidate and RXi’s experience will accelerate the progress of NeuVax into the 
clinic” stated Dr. Mark W. Schwartz, President and CEO of Apthera, who will become the Executive Vice President and Chief Operating 
Officer of RXi following the merger. “The combined companies will accelerate the development of the compound for the benefit of patients 
and physicians in treating this significant disease”.  

About NeuVax  

Discovered at and licensed from the M.D. Anderson Cancer Center, NeuVax consists of the E75 peptide derived from HER2 combined with 
the immune adjuvant granulocyte macrophage colony stimulating factor (GM-CSF). Treatment with NeuVax stimulates cytotoxic (CD8+) T 
cells in a highly specific manner to target cells expressing any level of HER2. NeuVax is given as an intradermal injection once a month for six 
months, followed by a booster injection once every six months. Based on a successful Phase II trial, which achieved its primary endpoint of 
disease free survival (DFS), the Food and Drug Administration (FDA) granted NeuVax a Special Protocol Assessment (SPA) for a Phase III 
clinical trial in adjuvant therapy of women with low-to-intermediate HER2+ status.  

According to the National Cancer Institute, over 200,000 women are diagnosed with breast cancer annually in the US alone in 2010. Of these 
women, about 75% test positive for Human Epidermal growth factor Receptor 2 (IHC 1+, 2+ or 3+). Only 25% of all breast cancer patients, 
those with HER2 3+ breast cancer patients are eligible for Herceptin(R) (trastuzumab; Roche-Genentech) which had revenues of over 
$5 billion in 2010. NeuVax targets the remaining 50% of HER2 positive patients, those who are HER2+ patients (HER2 1+ and 2+), who 
achieve remission with current standard of care, but have no available HER2 targeted adjuvant treatment options to maintain their disease free 
status.  

About RXI-109  

RXi Pharmaceuticals has initiated development of clinical candidate RXI-109, a self-delivering RNAi compound (sd-rxRNA) for the reduction 
of dermal scarring in planned surgeries. RXI-109 is designed to reduce the expression of CTGF (connective tissue growth factor) a critical 
regulator of several biological pathways involved in fibrosis, including scar formation in the skin. RXi is beginning manufacturing activities 
with an experienced cGMP oligonucleotide manufacturer to support its IND enabling toxicology program, and is preparing a pre-IND package 
for submission to the FDA. Pending FDA review, the company intends to use an innovative clinical trial design to study safety and tolerability 
as well as initial efficacy in its first clinical trial targeted for 2012.  

About RXi Pharmaceuticals Corporation  

RXi Pharmaceuticals is a recognized leader in RNAi-based therapeutic discovery and development with a comprehensive therapeutic platform 
that includes both RNA interference (RNAi) compounds and delivery methods. The company is leveraging this broad and integrated RNAi 
therapeutic platform to build a pipeline of RNAi therapeutics for the treatment of a number of disease areas, including its core focus of 
developing treatments for anti-scarring and retinal disorders as well as a continued interest in oncology and indications accessible by spinal 
cord delivery. RXi Pharmaceuticals believes it is well positioned to compete successfully in the RNAi therapeutics market based on the 
strength of its next generation therapeutic platform, experienced management team, accomplished Scientific Advisory Board, including Nobel 
Laureate, Dr. Craig Mello, and its broad intellectual property position in RNAi chemistry and delivery. For more information, visit 
www.rxipharma.com .  

About Apthera, Inc.  

Apthera, Inc. is a private biotechnology company founded in July 2005 to develop and commercialize a pipeline of peptide-based 
immunotherapies for the adjuvant treatment of HER2-positive cancers. Currently, Apthera has products in clinical trials, all of which are aimed 
at reducing disease recurrence rates for breast and prostate cancers. For more information, visit www.apthera.com .  

   



   

Forward-Looking Statements  

This press release contains forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995. Such 
statements include, but are not limited to, statements about the timing and completion of the Apthera merger, future expectations, plan and 
future development of RXi Pharmaceutical Corporation’s and Apthera’s products and technologies. These forward-looking statements about 
future expectations, plans and prospects of the development of RXi Pharmaceutical Corporation’s and Apthera’s products and technologies 
involve significant risks, uncertainties and assumptions, including the risk that the development of NeuVax or our RNAi-based therapeutics 
may be delayed or may not proceed as planned and we may not be able to complete development of any RNAi-based product, the risk that the 
reduction in our early stage RNAi research and development activities may adversely affect our ability to effectively develop our RNAi 
technologies, to develop existing or new RNAi product candidates or to enter into or effectively continue collaborations or strategic alliances in 
this field, the risk that the FDA approval process may be delayed for any drugs that we develop, risks related to development and 
commercialization of products by our competitors, risks related to our ability to control the timing and terms of collaborations with third parties 
and the possibility that other companies or organizations may assert patent rights that prevent us from developing our products. Actual results 
may differ materially from those RXi Pharmaceuticals Corporation contemplated by these forward-looking statements. RXi Pharmaceuticals 
Corporation does not undertake to update any of these forward-looking statements to reflect a change in its views or events or circumstances 
that occur after the date of this release.  

CONTACT:  
RXi Pharmaceuticals  
Tamara McGrillen, 508-929-3605  
ir@rxipharma.com  

or  

Investors  
S. A. Noonan Communications  
Susan Noonan, 212-966-3650  
susan@sanoonan.com  

or  

Media  
Rx Communications Group  
Eric Goldman, 917-322-2563  
egoldman@rxir.com  

   


