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As filed with the Securities and Exchange Commission on April 16, 2009  

Registration No. 333-156408 

UNITED STATES  
SECURITIES AND EXCHANGE COMMISSION  

Washington, D.C. 20549  

 

POST-EFFECTIVE  
AMENDMENT NO. 1  

TO  
FORM S-1  

REGISTRATION STATEMENT  
UNDER  

THE SECURITIES ACT OF 1933  

 

Bridgepoint Education, Inc.  
(Exact name of registrant as specified in its charter)  

13500 Evening Creek Drive North, Suite 600  
San Diego, CA 92128  

(858) 668-2586  

(Address, Including Zip Code, and Telephone Number, Including Area Code, of Registrant's Principal Executive Offices)  

 

Andrew S. Clark  
CEO and President  

Bridgepoint Education, Inc.  
13500 Evening Creek Drive North, Suite 600  

San Diego, CA 92128  
(858) 668-2586  

(Name, Address, Including Zip Code, and Telephone Number, Including Area Code, of Agent for Service)  

 

           Approximate date of commencement of proposed sale to the public: As soon as practicable after the effective date of the registration statement.  

          If any of the securities being registered on this form are to be offered on a delayed or continuous basis pursuant to Rule 415 under the Securities Act of 1933, other than securities 
offered only in connection with dividend or interest reinvestment plans, check the following box.  �  

          If this form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, please check the following box and list the Securities Act 

Delaware  
(State or other jurisdiction  

of incorporation or organization) 

  8221  
(Primary Standard Industrial  
Classification Code Number) 

  59-3551629  
(I.R.S. Employer  

Identification Number) 

Copies to: 
John J. Hentrich, Esq.  

Robert L. Wernli, Jr., Esq.  
Sheppard, Mullin, Richter & Hampton LLP 

12275 El Camino Real, Suite 200  
San Diego, CA 92130  

Telephone: (858) 720-8900  
Facsimile: (858) 509-3691 

  Kris F. Heinzelman, Esq.  
Cravath, Swaine & Moore LLP  

Worldwide Plaza  
825 Eighth Avenue  

New York, New York 10019-7475  
Telephone: (212) 474-1000  
Facsimile: (212) 474-3700 



registration statement number of the earlier effective registration statement for the same offering.  �  

          If this form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following box and list the Securities Act registration statement number of 
the earlier effective registration statement for the same offering.  �  

          If this form is a post-effective amendment filed pursuant to Rule 462(d) under the Securities Act, check the following box and list the Securities Act registration statement number of 
the earlier effective registration statement for the same offering.  �  

          Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, or a smaller reporting company. See the definitions of "large 
accelerated filer," "accelerated filer," and "smaller reporting company" in Rule 12b-2 of the Exchange Act. (Check one):  

           The registrant hereby amends this registration statement on such date or dates as may be necessary to delay its effective date until the registrant shall file a further 
amendment that specifically states that this registration statement shall thereafter become effective in accordance with Section 8(a) of the Securities Act of 1933, as amended, or 
until this registration statement shall become effective on such date as the Securities and Exchange Commission, acting pursuant to said Section 8(a), may determine.  

Large Accelerated filer  �   Accelerated filer  �   Non-accelerated filer  � 
(Do not check if a  

smaller reporting company) 

  Smaller reporting company  � 



 
Explanatory Note  

        The purpose of this Post-Effective Amendment No. 1 to Form S-1 Registration Statement (No. 333-156408) is to re-file Exhibits 1.1, 5.1 
and 5.2 and to reflect such filing in Item 16 of Part II of the Registration Statement and in the Index to Exhibits.  

 
PART II  

 
INFORMATION NOT REQUIRED IN PROSPECTUS  

Item 13.    Other Expenses of Issuance and Distribution  

        The following table sets forth an estimate of the fees and expenses relating to the issuance and distribution of the securities being 
registered hereby, other than underwriting discounts and commissions, all of which shall be borne by the registrant. All of such fees and 
expenses, except for the SEC registration fee, are estimated:  

*  

SEC registration fee    $ 10,066   
FINRA filing fee      25,340   
NYSE listing fee      250,000   
Transfer agent's fees and expenses      16,000   
Legal fees and expenses      3,140,000   
Printing fees and expenses      475,000   
Accounting fees and expenses      1,900,000   
Miscellaneous fees and expenses      283,594   
        

Total    $ 6,100,000   
        

Estimate  

Item 14.    Indemnification of Directors and Officers  

        Section 145 of the Delaware General Corporation Law provides for the indemnification of officers, directors and other corporate agents in 
terms sufficiently broad to indemnify such persons under certain circumstances for liabilities (including reimbursement for expenses incurred) 
arising under the Securities Act of 1933, as amended. The registrant's current certificate of incorporation and bylaws, as well as the certificate 
of incorporation and bylaws that will be in effect upon the closing of the registrant's initial public offering, will require the registrant to 
indemnify its directors and officers to the fullest extent permitted by Delaware law.  

        Additionally, as permitted by Delaware law, the registrant has entered into indemnification agreements with each of its directors and 
officers that require the registrant to indemnify such persons, to the fullest extent authorized or permitted under Delaware law, against any and 
all costs and expenses (including attorneys', witness or other professional fees) actually and reasonably incurred by such persons in connection 
with the investigation, defense, settlement or appeal of any action, hearing, suit or other proceeding, whether pending, threatened or completed, 
to which any such person may be made a witness or a party by reason of (1) the fact that such person is or was a director, officer, employee or 
agent of the registrant or its subsidiaries, whether serving in such capacity or otherwise acting at the request of the registrant or its subsidiaries 
and (2) anything done or not done, or alleged to have been done or not done, by such person in that capacity. The indemnification agreements 
also require the registrant to advance expenses incurred by directors and officers within 20 days after receipt of a written request, provided that 
such persons undertake to repay such amounts if it is ultimately determined that they are not entitled to indemnification. Additionally, the 
agreements set forth certain procedures that will apply in the event of a claim for indemnification thereunder, including a  
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presumption that directors and officers are entitled to indemnification under the agreements, and that the registrant has the burden of proof to 
overcome that presumption in reaching any contrary determination. The registrant is not required to provide indemnification under the 
agreements for certain matters, including: (1) indemnification beyond that permitted by Delaware law; (2) indemnification for liabilities for 
which the officer or director is reimbursed pursuant to such insurance as may exist for such person's benefit; (3) indemnification related to 
disgorgement of profits under Section 16(b) of the Securities Exchange Act of 1934; (4) in connection with certain proceedings initiated 
against the registrant by the director or officer; or (5) indemnification for settlements the director or officer enters into without the registrant's 
written consent. The indemnification agreements require the registrant to maintain directors' and officers' insurance in full force and effect 
while any director or officer continues to serve in such capacity, and so long as any such person may incur costs and expenses related to legal 
proceedings as described above.  

Item 15.    Recent Sales of Unregistered Securities.  

        Set forth below is information regarding securities sold by the registrant in the past three years which were not registered under the 
Securities Act.  

        In January 2009, the registrant issued an aggregate of 112,076 shares of common stock to Warburg Pincus upon the conversion of 
49,473.38 shares of Series A Convertible Preferred Stock. The shares were offered and sold without registration under the Securities Act in 
reliance upon the exemption provided by Section 3(a)(9) thereunder.  

        In February 2009, the registrant issued to William C. Turner, Trustee of the Turner Trust dated 1/7/82, as amended, 55,555 shares of 
common stock upon the exercise of a warrant at an exercise price of $1.13 per share. The registrant concluded the investor qualified as an 
accredited investor under Rule 501(a) based on representations made by the investor at the time of sale. The shares were offered and sold in 
reliance on the exemption from registration provided by Section 4(2) of the Securities Act and Rule 506 of Regulation D promulgated 
thereunder.  

        In March 2009, pursuant to a settlement agreement, the registrant agreed to issue to certain existing investors an aggregate of 
710,097 shares of common stock in exchange for a release of claims against the registrant, all of which were issued at April 13, 2009. The 
registrant concluded each investor qualified as an accredited investor under Rule 501(a) based on representations made by the investors in the 
settlement agreement. The shares were offered and sold in reliance on the exemption from registration provided by Section 4(2) of the 
Securities Act and Rule 506 of Regulation D promulgated thereunder.  

Stock Option Awards  

•  As of April 13, 2009, under its 2005 Amended and Restated Stock Incentive Plan, or 2005 Plan, the registrant had outstanding 
stock options to directors, officers, employees and consultants to purchase an aggregate of 8,762,019 shares of common stock 
with a weighted average exercise price of $0.38 per share and had issued 193,543 shares of common stock for an aggregate 
purchase price of $60,966 upon exercise of options awarded under the 2005 Plan. The stock option grants and the common stock 
issuances described in this paragraph were made pursuant to written compensatory plans or agreements in reliance on the 
exemption provided by Rule 701 promulgated under the Securities Act.  
 

•  As of April 13, 2009, the registrant had outstanding stock options issued outside of the 2005 Plan to certain employees to 
purchase an aggregate of 65,566 shares of common stock with an exercise price of $0.32 per share. The registrant concluded 
each of such employees qualified as an accredited investor under Rule 501(a) of Regulation D promulgated under the Securities 
Act based on representations made by the employees at the time of award. The stock option grants  
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were made in reliance on the exemption from registration provided by Section 4(2) of the Securities Act and Rule 506 of 
Regulation D promulgated thereunder.  

With respect to the stock option grants that were made in reliance on the exemption from registration provided by Section 4(2) of the Securities 
Act and Rule 506 of Regulation D promulgated thereunder: (i) no underwriters were involved in the issuances of securities; (ii) each security 
holder represented to us in connection with the grant of stock options that the security holder was acquiring the securities for investment and 
not distribution, that security holders could bear the risks of the investment and could hold the securities for an indefinite period of time; 
(iii) the security holders received written disclosures that the securities had not been registered under the Securities Act and that any resale must 
be made pursuant to a registration or an available exemption from such registration; and (iv) the issuance of these securities were made without 
general solicitation or advertising.  
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Item 16.    Exhibits and Financial Statement Schedules  

(a)  Exhibits.  

II-4  

Exhibit 
Number   Description of Document 

1.1    Underwriting Agreement dated April 14, 2009.  
2.1*    Purchase and Sale Agreement dated December 3, 2004, as amended, among The Franciscan University of the Prairies, the Sisters of 

St. Francis and the registrant.  
2.2*    Asset Purchase and Sale Agreement dated September 12, 2007 between the Colorado School of Professional Psychology and the 

registrant.  
3.1*    Fourth Amended and Restated Certificate of Incorporation of the registrant, as currently in effect.  
3.2*    Certificate of Amendment to Fourth Amended and Restated Certificate of Incorporation.  
3.3*    Form of Fifth Amended and Restated Certificate of Incorporation of the registrant to be effective upon completion of this offering.  
3.4*    Second Amended and Restated Bylaws of the registrant.  
4.1*    Specimen of Stock Certificate.  
4.2*    Registration Rights Agreement dated November 26, 2003 among Warburg Pincus, Andrew S. Clark, the registrant and other persons 

named therein.  
4.3*    Stockholders' Agreement dated November 26, 2003, as amended to date, among Warburg Pincus, Andrew S. Clark, the registrant and 

other persons named therein.  
4.4*    Amended and Restated Registration Rights Agreement dated January 7, 2009, as amended to date, along with a form of Adoption 

Agreement among the registrant and the other persons named therein.  
4.5*    Form of Warrant A.  
4.6*    Form of Warrant B.  
4.7*    Form of Warrant C.  
4.8*    Form of Warrant D.  
4.9*    Form of Warrant E.  
4.10*    Form of Warrant F.  
4.11*    Form of Warrant G.  
4.12*    Table of Warrants Granted.  
5.1    Opinion of Sheppard, Mullin, Richter & Hampton LLP.  
5.2    Opinion of Richards, Layton & Finger P.A.  
10.1*    Amended and Restated 2005 Stock Incentive Plan.  
10.2*    2005 Stock Incentive Plan—Form of Stock Option Agreement and Notice of Option Grant for Founders.  
10.3*    2005 Stock Incentive Plan—Form of Stock Option Agreement and Notice of Option Grant for Charlene Dackerman, Jane McAuliffe, 

Ross Woodard and other non-executive employees.  
10.4*    2005 Stock Incentive Plan—Form of Stock Option Agreement and Notice of Option Grant for Andrew S. Clark, Daniel J. Devine, 

Rodney T. Sheng and Christopher L. Spohn.  
10.5*    Bridgepoint Education, Inc. 2009 Stock Incentive Plan (as amended and restated March 31, 2009).  
10.6*    Bridgepoint Education, Inc. Employee Stock Purchase Plan (as amended and restated March 31, 2009).  
10.7*    Independent Contractor Agreement, as amended, between Robert Hartman and the registrant.  
10.8*    Form of Indemnification Agreement.  
10.9*    Loan and Security Agreement dated April 12, 2004, as amended, between Comerica Bank, Bridgepoint Education Real Estate 

Holdings, LLC and the registrant.  

Exhibit  
Number   Description of Document 

10.10*    Grid Note dated March 12, 2007 between Warburg Pincus Private Equity VIII, L.P. and the registrant.  
10.11*    Nominating Agreement between Warburg Pincus and the registrant.  
10.12*    2005 Stock Incentive Plan—Form of Stock Option Agreement and Notice of Option Grant for Robert Hartman.  
10.13†*   Amended and Restated 2005 Stock Incentive Plan—Form of Stock Option Agreement and Notice of Option Grant for Charlene 

Dackerman, Jane McAuliffe, Ross Woodard and other non-executive employees.  
10.14†*   Amended and Restated 2005 Stock Incentive Plan—Form of Stock Option Agreement and Notice of Option Grant for Andrew S. 

Clark, Daniel J. Devine, Rodney T. Sheng and Christopher L. Spohn.  
10.15†*   Office Lease dated January 31, 2008, as amended, between Kilroy Realty, L.P. and the registrant related to the premises located at 

13480 Evening Creek, San Diego, California.  
10.16†*   Office Lease and Sublease Agreements related to the premises located at 13500 Evening Creek, San Diego, California.  
10.17†*   Standard Form Modified Gross Office Lease dated October 22, 2008, and addendum, between Sunroad Centrum Office I, L.P. and 

the registrant related to the premises located at 8620 Spectrum Center Lane, San Diego, California.  
10.18†*   Office Lease and Amendments related to the University of the Rockies Campus located in Colorado Springs, Colorado.  
10.19†*   Commercial Net Lease dated January 26, 2007, as amended, between Frye Development, Inc. and Center Leaf Partners,  LLC.  
10.20†*   Blackboard License and Services Agreement dated December 23, 2003, as amended, between Blackboard, Inc. and Ashford 

University,  LLC.  



*  

10.21†*   Software License Agreement and Campuscare Support Agreement between Campus Management Corp. and the registrant.  
10.22†*   General Services Agreement dated January 1, 2009 between Affiliated Computer Services, Inc. and Ashford University,  LLC.  
10.23†*   General Services Agreement dated January 1, 2009 between Affiliated Computer Services, Inc. and University of the Rockies,  LLC. 
10.24*    Employment Agreement between Andrew S. Clark and the registrant.  
10.25*    Employment Agreement between Daniel J. Devine and the registrant.  
10.26*    Employment Agreement between Christopher L. Spohn and the registrant.  
10.27*    Employment Agreement between Rodney T. Sheng and the registrant.  
10.28*    Offer Letter to Diane Thompson.  
10.29*    Offer Letter to Thomas Ashbrook.  
10.30*    Offer Letter to Dale Crandall.  
10.31*    Executive Severance Plan.  
10.32*    Form of Severance Agreement under the Executive Severance Plan.  
10.33*    Amendment to Stock Option Award under Amended and Restated 2005 Stock Incentive Plan.  
16.1*    Letter from Clifton Gunderson LLP, Independent Registered Public Accounting Firm.  
21.1*    List of subsidiaries of the registrant.  
23.1    Consent of Sheppard, Mullin, Richter & Hampton LLP (included in Exhibit 5.1).  
23.2*    Consent of Independent Registered Public Accounting Firm.  
24.1*    Power of Attorney.  

Previously filed.  
 

†  Portions of this exhibit have been omitted pursuant to a request for confidential treatment and the non-public information has been filed 
separately with the SEC.  
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(b)  Financial Statement Schedules.  

        Previously filed.  

Item 17.    Undertakings  

        The undersigned registrant hereby undertakes to provide to the underwriters at the closing specified in the underwriting agreement, 
certificates in such denomination and registered in such names as required by the underwriters to permit prompt delivery to each purchaser.  

        Insofar as indemnification for liabilities arising under the Securities Act of 1933 (the "Securities Act") may be permitted to directors, 
officers and controlling persons of the registrant pursuant to the foregoing provisions, or otherwise, the registrant has been advised that in the 
opinion of the Securities and Exchange Commission such indemnification is against public policy as expressed in the Securities Act and is, 
therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than the payment by the registrant of 
expenses incurred or paid by a director, officer or controlling person of the registrant in the successful defense of any action, suit or 
proceeding) is asserted by such director, officer or controlling person in connection with the securities being registered, the registrant will, 
unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the 
question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final 
adjudication of such issues.  

        The undersigned registrant hereby undertakes that:  

(1)  for purposes of determining any liability under the Securities Act, the information omitted from the form of prospectus filed as 
part of this registration statement in reliance upon Rule 430A and contained in a form of prospectus filed by the registrant 
pursuant to Rule 424(b)(1) or (4) or 497(h) under the Securities Act shall be deemed to be part of this registration statement as 
of the time it was declared effective; and  
 

(2)  for the purpose of determining any liability under the Securities Act, each post-effective amendment that contains a form of 
prospectus shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such 
securities at that time shall be deemed to be the initial bona fide offering thereof.  
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SIGNATURES  

        Pursuant to the requirements of the Securities Act of 1933, the registrant has duly caused this Post-Effective Amendment No. 1 to Form S-
1 Registration Statement to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of San Diego, State of California, 
on April 16, 2009.  

        Pursuant to the requirements of the Securities Act of 1933, as amended, this Post-Effective Amendment No. 1 to Form S-1 Registration 
Statement has been signed by the following persons in the capacities and on the date indicated.  
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  BRIDGEPOINT EDUCATION, INC. 
 
  

 
By: 

 
  

 
/s/ ANDREW S. CLARK  

Andrew S. Clark  
CEO and President 

Name   Title   Date 

 
  

 
  

 
  

 
  

 
  

 
  

 
  

/s/ ANDREW S. CLARK  

Andrew S. Clark 
  CEO and President (Principal Executive Officer) and a Director   April 16, 2009 

 
/s/ DANIEL J. DEVINE  

Daniel J. Devine 

 
  

 
Chief Financial Officer (Principal Financial Officer and Principal Accounting Officer) 

 
  

 
April 16, 2009 

 
Directors: 

 
  

 
  

 
  

 
  

 
Ryan Craig  
Dale Crandall  
Patrick T. Hackett  
Robert Hartman  
Adarsh Sarma 

 
  

 
  

 
  

 
  

 
By: 

 
  

 
/s/ ANDREW S. CLARK  

Andrew S. Clark  
Attorney-in-Fact 

 
  

 
  

 
  

 
April 16, 2009 
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Number   Description of Document 

1.1    Underwriting Agreement dated April 14, 2009.  
2.1*    Purchase and Sale Agreement dated December 3, 2004, as amended, among The Franciscan University of the Prairies, the Sisters of 

St. Francis and the registrant.  
2.2*    Asset Purchase and Sale Agreement dated September 12, 2007 between the Colorado School of Professional Psychology and the 

registrant.  
3.1*    Fourth Amended and Restated Certificate of Incorporation of the registrant, as currently in effect.  
3.2*    Certificate of Amendment to Fourth Amended and Restated Certificate of Incorporation.  
3.3*    Form of Fifth Amended and Restated Certificate of Incorporation of the registrant to be effective upon completion of this offering.  
3.4*    Second Amended and Restated Bylaws of the registrant.  
4.1*    Specimen of Stock Certificate.  
4.2*    Registration Rights Agreement dated November 26, 2003 among Warburg Pincus, Andrew S. Clark, the registrant and other persons 

named therein.  
4.3*    Stockholders' Agreement dated November 26, 2003, as amended to date, among Warburg Pincus, Andrew S. Clark, the registrant and 

other persons named therein.  
4.4*    Amended and Restated Registration Rights Agreement dated January 7, 2009, as amended to date, along with a form of Adoption 

Agreement among the registrant and the other persons named therein.  
4.5*    Form of Warrant A.  
4.6*    Form of Warrant B.  
4.7*    Form of Warrant C.  
4.8*    Form of Warrant D.  
4.9*    Form of Warrant E.  
4.10*    Form of Warrant F.  
4.11*    Form of Warrant G.  
4.12*    Table of Warrants Granted.  
5.1    Opinion of Sheppard, Mullin, Richter & Hampton LLP.  
5.2    Opinion of Richards, Layton & Finger P.A.  
10.1*    Amended and Restated 2005 Stock Incentive Plan.  
10.2*    2005 Stock Incentive Plan—Form of Stock Option Agreement and Notice of Option Grant for Founders.  
10.3*    2005 Stock Incentive Plan—Form of Stock Option Agreement and Notice of Option Grant for Charlene Dackerman, Jane McAuliffe, 

Ross Woodard and other non-executive employees.  
10.4*    2005 Stock Incentive Plan—Form of Stock Option Agreement and Notice of Option Grant for Andrew S. Clark, Daniel J. Devine, 

Rodney T. Sheng and Christopher L. Spohn.  
10.5*    Bridgepoint Education, Inc. 2009 Stock Incentive Plan (as amended and restated March 31, 2009).  
10.6*    Bridgepoint Education, Inc. Employee Stock Purchase Plan (as amended and restated March 31, 2009).  
10.7*    Independent Contractor Agreement, as amended, between Robert Hartman and the registrant.  
10.8*    Form of Indemnification Agreement.  
10.9*    Loan and Security Agreement dated April 12, 2004, as amended, between Comerica Bank, Bridgepoint Education Real Estate 

Holdings, LLC and the registrant.  
10.10*   Grid Note dated March 12, 2007 between Warburg Pincus Private Equity VIII, L.P. and the registrant.  
10.11*   Nominating Agreement between Warburg Pincus and the registrant.  
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Number   Description of Document 

10.12*    2005 Stock Incentive Plan—Form of Stock Option Agreement and Notice of Option Grant for Robert Hartman.  
10.13†*   Amended and Restated 2005 Stock Incentive Plan—Form of Stock Option Agreement and Notice of Option Grant for Charlene 

Dackerman, Jane McAuliffe, Ross Woodard and other non-executive employees.  
10.14†*   Amended and Restated 2005 Stock Incentive Plan—Form of Stock Option Agreement and Notice of Option Grant for Andrew S. 

Clark, Daniel J. Devine, Rodney T. Sheng and Christopher L. Spohn.  
10.15†*   Office Lease dated January 31, 2008, as amended, between Kilroy Realty, L.P. and the registrant related to the premises located at 

13480 Evening Creek, San Diego, California.  
10.16†*   Office Lease and Sublease Agreements related to the premises located at 13500 Evening Creek, San Diego, California.  
10.17†*   Standard Form Modified Gross Office Lease dated October 22, 2008, and addendum, between Sunroad Centrum Office I, L.P. and 

the registrant related to the premises located at 8620 Spectrum Center Lane, San Diego, California.  
10.18†*   Office Lease and Amendments related to the University of the Rockies Campus located in Colorado Springs, Colorado.  
10.19†*   Commercial Net Lease dated January 26, 2007, as amended, between Frye Development, Inc. and Center Leaf Partners,  LLC.  
10.20†*   Blackboard License and Services Agreement dated December 23, 2003, as amended, between Blackboard, Inc. and Ashford 

University,  LLC.  
10.21†*   Software License Agreement and Campuscare Support Agreement between Campus Management Corp. and the registrant.  
10.22†*   General Services Agreement dated January 1, 2009 between Affiliated Computer Services, Inc. and Ashford University,  LLC.  
10.23†*   General Services Agreement dated January 1, 2009 between Affiliated Computer Services, Inc. and University of the Rockies,  LLC. 
10.24*    Employment Agreement between Andrew S. Clark and the registrant.  
10.25*    Employment Agreement between Daniel J. Devine and the registrant.  



*  

10.26*    Employment Agreement between Christopher L. Spohn and the registrant.  
10.27*    Employment Agreement between Rodney T. Sheng and the registrant.  
10.28*    Offer Letter to Diane Thompson.  
10.29*    Offer Letter to Thomas Ashbrook.  
10.30*    Offer Letter to Dale Crandall.  
10.31*    Executive Severance Plan.  
10.32*    Form of Severance Agreement under the Executive Severance Plan.  
10.33*    Amendment to Stock Option Award under Amended and Restated 2005 Stock Incentive Plan.  
16.1*    Letter from Clifton Gunderson LLP, Independent Registered Public Accounting Firm.  
21.1*    List of subsidiaries of the registrant.  
23.1    Consent of Sheppard, Mullin, Richter & Hampton LLP (included in Exhibit 5.1).  
23.2*    Consent of Independent Registered Public Accounting Firm.  
24.1*    Power of Attorney.  

Previously filed.  
 

†  Portions of this exhibit have been omitted pursuant to a request for confidential treatment and the non-public information has been filed 
separately with the SEC.  
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Exhibit 1.1 

EXECUTION COPY 

13,500,000 Shares  

BRIDGEPOINT EDUCATION, INC.  

Common Stock  

UNDERWRITING AGREEMENT  

April 14, 2009 

CREDIT SUISSE SECURITIES (USA) LLC  
  Eleven Madison Avenue,  
    New York, N.Y. 10010-3629  

J.P. MORGAN SECURITIES INC .  
  383 Madison Avenue,  
    New York, N.Y. 10179  

As Representatives of the Several Underwriters  

Dear Sirs:  

        1.     Introductory.     Bridgepoint Education, Inc., a Delaware corporation (" Company ") agrees with the several Underwriters named in 
Schedule B hereto (" Underwriters ") to issue and sell to the several Underwriters 3,500,000 shares of its common stock, par value $0.01 per 
share (" Securities ") and the stockholders listed in Schedule A hereto (" Selling Stockholders ") agree severally with the Underwriters to sell 
to the several Underwriters an aggregate of 10,000,000 outstanding shares of the Securities (such shares of Securities being hereinafter referred 
to as the " Firm Securities "). Warburg Pincus Private Equity VIII, L.P. (" WP "), as a Selling Stockholder, also agrees to sell to the 
Underwriters, at the option of the Underwriters, an aggregate of not more than 2,025,000 additional outstanding shares (" Optional Securities 
") of the Company's Securities, as set forth below. The Firm Securities and the Optional Securities are herein collectively called the " Offered 
Securities ". As part of the offering contemplated by this Agreement, Credit Suisse Securities (USA) LLC (the " Designated Underwriter" ) 
has agreed to reserve out of the Firm Securities purchased by it under this Agreement, up to 250,000 shares, for sale to the Company's 
directors, officers, employees and other parties associated with the Company (collectively, " Participants" ), as set forth in the Final 
Prospectus (as defined herein) under the heading "Underwriting" (the " Directed Share Program" ). The Firm Securities to be sold by the 
Designated Underwriter pursuant to the Directed Share Program (the " Directed Shares" ) will be sold by the Designated Underwriter 
pursuant to this Agreement at the public offering price. Any Directed Shares not subscribed for by the end of the business day on which this 
Agreement is executed will be offered to the public by the Underwriters as set forth in the Final Prospectus.  

        2.     Representations and Warranties of the Company and the Selling Stockholders.     (a)  The Company represents and warrants to, and 
agrees with, the several Underwriters that:  

        (i)     Filing and Effectiveness of Registration Statement; Certain Defined Terms.     The Company has filed with the Commission a 
registration statement on Form S-1 (No. 333-156408) covering the registration of the Offered Securities under the Act, including a 
related preliminary prospectus or prospectuses. At any particular time, this initial registration statement, in the form then on file with the 
Commission, including all material then incorporated by reference therein, all information contained in the registration statement (if 
any) pursuant to Rule 462(b) and then deemed to be a part of the initial registration statement, and all 430A Information and all 
430C Information, that in any case has not then been superseded or modified, shall be referred to as the " Initial  
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Registration Statement ". The Company may also have filed, or may file with the Commission, a Rule 462(b) registration statement 
covering the registration of Offered Securities. At any particular time, this Rule 462(b) registration statement, in the form then on file 
with the Commission, including the contents of the Initial Registration Statement incorporated by reference therein and including all 
430A Information and all 430C Information, that in any case has not then been superseded or modified, shall be referred to as the " 
Additional Registration Statement ".  

        As of the time of execution and delivery of this Agreement, the Initial Registration Statement has been declared effective under the 
Act and is not proposed to be amended. Any Additional Registration Statement has or will become effective upon filing with the 
Commission pursuant to Rule 462(b) and is not proposed to be amended. The Offered Securities all have been or will be duly registered 
under the Act pursuant to the Initial Registration Statement and, if applicable, the Additional Registration Statement.  

        For purposes of this Agreement:  

        " 430A Information ", with respect to any registration statement, means information included in a prospectus and retroactively 
deemed to be a part of such registration statement pursuant to Rule 430A(b).  

        " 430C Information ", with respect to any registration statement, means information included in a prospectus then deemed to be a 
part of such registration statement pursuant to Rule 430C.  

        " Act " means the Securities Act of 1933, as amended.  

        " Applicable Time " means 11:00 pm (Eastern time) on the date of this Agreement.  

        " Closing Date" has the meaning defined in Section 3 hereof.  

        " Commission " means the Securities and Exchange Commission.  

        " Effective Time " with respect to the Initial Registration Statement or, if filed prior to the execution and delivery of this 
Agreement, the Additional Registration Statement means the date and time as of which such Registration Statement was declared 
effective by the Commission or has become effective upon filing pursuant to Rule 462(c). If an Additional Registration Statement has 
not been filed prior to the execution and delivery of this Agreement but the Company has advised the Representatives that it proposes to 
file one, " Effective Time " with respect to such Additional Registration Statement means the date and time as of which such 
Registration Statement is filed and becomes effective pursuant to Rule 462(b).  

        " Exchange Act " means the Securities Exchange Act of 1934.  

        " Final Prospectus " means the Statutory Prospectus that discloses the public offering price, other 430A Information and other 
final terms of the Offered Securities and otherwise satisfies Section 10(a) of the Act.  

        " General Use Issuer Free Writing Prospectus " means any Issuer Free Writing Prospectus that is intended for general 
distribution to prospective investors, as evidenced by its being so specified in Schedule C to this Agreement.  

        " Issuer Free Writing Prospectus " means any "issuer free writing prospectus," as defined in Rule 433, relating to the Offered 
Securities in the form filed or required to be filed with the Commission or, if not required to be filed, in the form retained in the 
Company's records pursuant to Rule 433(g).  

        " Limited Use Issuer Free Writing Prospectus " means any Issuer Free Writing Prospectus that is not a General Use Issuer Free 
Writing Prospectus.  
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        The Initial Registration Statement and the Additional Registration Statement are referred to collectively as the " Registration 
Statements " and individually as a "Registration Statement". A "Registration Statement" with reference to a particular time means the 
Initial Registration Statement and any Additional Registration Statement as of such time. A "Registration Statement" without reference 
to a time means such Registration Statement as of its Effective Time. For purposes of the foregoing definitions, 430A Information with 
respect to a Registration Statement shall be considered to be included in such Registration Statement as of the time specified in 
Rule 430A.  

        " Rules and Regulations " means the rules and regulations of the Commission.  

        " Securities Laws " means, collectively, the Sarbanes-Oxley Act of 2002 (" Sarbanes-Oxley "), the Act, the Exchange Act, the 
Rules and Regulations, the auditing principles, rules, standards and practices applicable to auditors of "issuers" (as defined in Sarbanes-
Oxley) promulgated or approved by the Public Company Accounting Oversight Board and, as applicable, the rules of the New York 
Stock Exchange and the NASDAQ Stock Market (" Exchange Rules ").  

        " Statutory Prospectus " with reference to a particular time means the prospectus included in a Registration Statement 
immediately prior to that time, including any document incorporated by reference therein and any 430A Information or 
430C Information with respect to such Registration Statement. For purposes of the foregoing definition, 430A Information shall be 
considered to be included in the Statutory Prospectus as of the actual time that form of prospectus is filed with the Commission 
pursuant to Rule 424(b) or Rule 462(c) and not retroactively.  

        Unless otherwise specified, a reference to a "rule" is to the indicated rule under the Act.  

        (ii)     Compliance with Securities Act Requirements.     (i) (A) At their respective Effective Times, (B) on the date of this 
Agreement and (C) on each Closing Date, each of the Initial Registration Statement and the Additional Registration Statement (if any) 
conformed and will conform in all respects to the requirements of the Act, (ii) on its date, at the time of filing of the Final Prospectus 
pursuant to Rule 424(b) or (if no such filing is required) at the Effective Time of the Additional Registration Statement in which the 
Final Prospectus is included, and on each Closing Date, the Final Prospectus will conform in all respects to the requirements of the Act 
and the Rules and Regulations and will not include any untrue statement of a material fact or omit to state any material fact required to 
be stated therein or necessary to make the statements therein not misleading, and (iii) on the date of this Agreement, at their respective 
Effective Times or issue dates and on each Closing Date, each Registration Statement, the Final Prospectus, any Statutory Prospectus, 
any prospectus wrapper and any Issuer Free Writing Prospectus complied or comply, and such documents and any further amendments 
or supplements thereto will comply, with any applicable laws or regulations of foreign jurisdictions in which the Final Prospectus, any 
Statutory Prospectus, any prospectus wrapper or any Issuer Free Writing Prospectus, as amended or supplemented, if applicable, are 
distributed in connection with the Directed Share Program. The preceding sentence does not apply to statements in or omissions from 
any such document based upon written information furnished to the Company by any Underwriter through the Representatives 
specifically for use therein, it being understood and agreed that the only such information is that described as such in Section 9(c) 
hereof.  

        (iii)     Ineligible Issuer Status.     (i) At the time of the initial filing of the Initial Registration Statement and (ii) at the date of this 
Agreement, the Company was not and is not an "ineligible issuer," as defined in Rule 405, including (x) the Company or any other 
subsidiary in the preceding three years not having been convicted of a felony or misdemeanor or having been made the subject of a 
judicial or administrative decree or order as described in Rule 405 and (y) the Company in the preceding three years not having been the 
subject of a bankruptcy petition or insolvency or similar proceeding, not having had a registration statement be the subject of a  
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proceeding under Section 8 of the Act and not being the subject of a proceeding under Section 8A of the Act in connection with the 
offering of the Offered Securities, all as described in Rule 405.  

        (iv)     General Disclosure Package.     As of the Applicable Time, neither (i) the General Use Issuer Free Writing Prospectus(es) 
issued at or prior to the Applicable Time, the preliminary prospectus, dated April 13, 2009 and the other information, if any, stated in 
Schedule C to this Agreement to be included in the General Disclosure Package, all considered together (collectively, the " General 
Disclosure Package "), nor (ii) any individual Limited Use Issuer Free Writing Prospectus, when considered together with the General 
Disclosure Package, included any untrue statement of a material fact or omitted to state any material fact necessary in order to make the 
statements therein, in the light of the circumstances under which they were made, not misleading. The preceding sentence does not 
apply to statements in or omissions from any Statutory Prospectus or any Issuer Free Writing Prospectus in reliance upon and in 
conformity with written information furnished to the Company by any Underwriter through the Representatives specifically for use 
therein, it being understood and agreed that the only such information furnished by any Underwriter consists of the information 
described as such in Section 9(c) hereof.  

        (v)     Issuer Free Writing Prospectuses.     Each Issuer Free Writing Prospectus, as of its issue date and at all subsequent times 
through the completion of the public offer and sale of the Offered Securities or until any earlier date that the Company notified or 
notifies the Representatives as described in the next sentence, did not, does not and will not include any information that conflicted, 
conflicts or will conflict with the information then contained in the Registration Statement. If at any time following issuance of an 
Issuer Free Writing Prospectus there occurred or occurs an event or development as a result of which such Issuer Free Writing 
Prospectus conflicted or would conflict with the information then contained in the Registration Statement or as a result of which such 
Issuer Free Writing Prospectus, if republished immediately following such event or development, would include an untrue statement of 
a material fact or omitted or would omit to state a material fact necessary in order to make the statements therein, in the light of the 
circumstances under which they were made, not misleading, (i) the Company has promptly notified or will promptly notify the 
Representatives and (ii) the Company has promptly amended or will promptly amend or supplement such Issuer Free Writing 
Prospectus to eliminate or correct such conflict, untrue statement or omission.  

        (vi)     Good Standing of the Company.     (x) The Company has been duly incorporated and is existing and in good standing under 
the laws of the State of Delaware, with power and authority (corporate and other) to own its properties and conduct its business as 
described in the General Disclosure Package; and (y) the Company is duly qualified to do business as a foreign corporation in good 
standing in all other jurisdictions in which its ownership or lease of property or the conduct of its business requires such qualification, 
except in the case of clause (y) where the failure to be so qualified would not, individually or in the aggregate, have a material adverse 
effect on the condition (financial or other), business, properties, prospects or results of operations of the Company and its subsidiaries 
taken as a whole (" Material Adverse Effect ").  

        (vii)     Subsidiaries.     Each subsidiary of the Company has been duly formed as a limited liability company and is existing and in 
good standing under the laws of the jurisdiction of its organization, with limited liability company power and authority to own its 
properties and conduct its business as described in the General Disclosure Package; and each subsidiary of the Company is duly 
registered to do business as a foreign limited liability company in good standing in all other jurisdictions in which its ownership or lease 
of property or the conduct of its business requires such registration, except, in each case, where the failure to be so registered or in good 
standing would not, individually or in the aggregate, have a Material Adverse Effect; all of the issued and outstanding membership 
interests of each subsidiary of the Company have been duly authorized and validly issued and are fully paid and nonassessable; and the 
membership interests of each  
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subsidiary owned by the Company, directly or through subsidiaries, are owned free from liens, encumbrances and defects.  

        (viii)     Offered Securities.     The Offered Securities and all other outstanding shares of capital stock of the Company have been 
duly authorized; the authorized equity capitalization of the Company is as set forth in the General Disclosure Package; all outstanding 
shares of capital stock of the Company are, and, when the Offered Securities have been delivered and paid for in accordance with this 
Agreement on each Closing Date, such Offered Securities will have been, validly issued, fully paid and nonassessable, will conform to 
the information in the General Disclosure Package and to the description of such Offered Securities contained in the Final Prospectus; 
the stockholders of the Company have no preemptive rights with respect to the Securities; and none of the outstanding shares of capital 
stock of the Company have been issued in violation of any preemptive or similar rights of any security holder.  

        (ix)     No Finder's Fee.     Except as disclosed in the General Disclosure Package, there are no contracts, agreements or 
understandings between the Company and any person that would give rise to a valid claim against the Company or any Underwriter for 
a brokerage commission, finder's fee or other like payment in connection with this offering.  

        (x)     Registration Rights.     (A) Except as disclosed in the General Disclosure Package, there are no contracts, agreements or 
understandings between the Company and any person granting such person the right to require the Company to file a registration 
statement under the Act with respect to any securities of the Company owned or to be owned by such person or to require the Company 
to include such securities in the securities registered pursuant to a Registration Statement or in any securities being registered pursuant 
to any other registration statement filed by the Company under the Act (collectively, " registration rights "); and (B) any person to 
whom the Company has granted registration rights has agreed not to exercise such rights until after the expiration of the Lock-Up 
Period referred to in Section 5(k) hereof, other than the exercise of any such rights by a Selling Stockholder with respect to the Offered 
Securities sold by such Selling Stockholder to the Underwriters pursuant to this Agreement.  

        (xi)     Listing.     The Offered Securities have been approved for listing on The New York Stock Exchange, subject to notice of 
issuance.  

        (xii)     Absence of Further Requirements.     No consent, approval, authorization, or order of, or filing or registration with, any 
person (including any governmental agency or body, any accrediting agency or any court) is required to be obtained or made by the 
Company for the consummation of the transactions contemplated by this Agreement in connection with the sale of the Offered 
Securities, except such as have been obtained, or made and such as may be required under state securities laws. No authorization, 
consent, approval, license, qualification or order of, or filing or registration with any person (including any governmental agency or 
body or any court) in any foreign jurisdiction is required for the consummation of the transactions contemplated by this Agreement in 
connection with the offering, issuance and sale of the Directed Shares under the laws and regulations of such jurisdiction except such as 
have been obtained or made.  

        (xiii)     Title to Property.     Except as disclosed in the General Disclosure Package, the Company and its subsidiaries have good 
and marketable title to all real properties and all other properties and assets owned by them, in each case free from liens, charge, 
encumbrances and defects that would materially affect the value thereof or materially interfere with the use made or to be made thereof 
by them and, except as disclosed in the General Disclosure Package, the Company and its subsidiaries hold any leased real or personal 
property under valid and enforceable leases with no terms or provisions that would materially interfere with the use made or to be made 
thereof by them.  
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        (xiv)     Absence of Defaults and Conflicts Resulting from Transaction.     The execution, delivery and performance of this 
Agreement, and the issuance and sale of the Offered Securities will not result in a breach or violation of any of the terms and provisions 
of, or constitute a default or a Debt Repayment Triggering Event (as defined below) under, or result in the imposition of any lien, 
charge or encumbrance upon any property or assets of the Company or any of its subsidiaries pursuant to, (i) the charter or by-laws of 
the Company or the articles of organization or operating agreement of any of its subsidiaries, (ii) any statute, rule, regulation or order of 
any governmental agency or body, any accrediting agency or any court, domestic or foreign, having jurisdiction over the Company or 
any of its subsidiaries or any of their properties, including, without limitation, the Higher Education Act of 1965, as amended (the " 
HEA "), or (iii) any agreement or instrument to which the Company or any of its subsidiaries is a party or by which the Company or 
any of its subsidiaries is bound or to which any of the properties of the Company or any of its subsidiaries is subject except, in the cases 
of clauses (ii) and (iii) such breaches, violations, defaults or impositions (other than a Debt Repayment Triggering Event) that would 
not, individually or in the aggregate, result in a Material Adverse Effect; a " Debt Repayment Triggering Event " means any event or 
condition that gives, or with the giving of notice or lapse of time would give, the holder of any note, debenture, or other evidence of 
indebtedness (or any person acting on such holder's behalf) the right to require the repurchase, redemption or repayment of all or a 
portion of such indebtedness by the Company or any of its subsidiaries.  

        (xv)     Absence of Existing Defaults and Conflicts.     Neither the Company nor any of its subsidiaries is in violation of its 
respective charter or by-laws or in default (or with the giving of notice or lapse of time would be in default) under any existing 
obligation, agreement, covenant or condition contained in any indenture, loan agreement, mortgage, lease or other agreement or 
instrument to which any of them is a party or by which any of them is bound or to which any of the properties of any of them is subject, 
except such defaults that would not, individually or in the aggregate, result in a Material Adverse Effect.  

        (xvi)     Authorization of Agreement.     This Agreement has been duly authorized, executed and delivered by the Company.  

        (xvii)     Possession of Licenses and Permits.     The Company and its subsidiaries (A) possess, and are in compliance, in all 
material respects, with the terms of, all certificates, authorizations, accreditations, franchises, licenses and permits (" Licenses ") 
necessary or material to the conduct of the business now conducted or proposed in the General Disclosure Package to be conducted by 
them, including, without limitation, all authorizations required to participate in federal financial aid programs under Title IV of the 
HEA, and (B) have not received any notice of proceedings relating to the revocation or modification of any Licenses that, if determined 
adversely to the Company or any of its subsidiaries, would individually or in the aggregate have a Material Adverse Effect.  

        (xviii)     Absence of Labor Dispute.     No labor dispute with the employees of the Company or any of its subsidiaries exists or, to 
the knowledge of the Company, is imminent that would reasonably be expected to have a Material Adverse Effect.  

        (xix)     Possession of Intellectual Property.     The Company and its subsidiaries own, possess or can acquire on reasonable terms, 
adequate trademarks, trade names and other rights to inventions, know-how, patents, copyrights, confidential information and other 
intellectual property (collectively, " intellectual property rights ") necessary to conduct the business now operated by them, or 
presently employed by them, and have not received any notice of infringement of or conflict with asserted rights of others with respect 
to any intellectual property rights that, if determined adversely to the Company or any of its subsidiaries, would individually or in the 
aggregate have a Material Adverse Effect.  
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        (xx)     Environmental Laws.     Except as disclosed in the General Disclosure Package, neither the Company nor any of its 
subsidiaries is in violation of any statute, any rule, regulation, decision or order of any governmental agency or body or any court, 
domestic or foreign, relating to the use, disposal or release of hazardous or toxic substances or relating to the protection or restoration of 
the environment or human exposure to hazardous or toxic substances (collectively, " environmental laws "), owns or operates any real 
property contaminated with any substance that is subject to any environmental laws, is liable for any off-site disposal or contamination 
pursuant to any environmental laws, or is subject to any claim relating to any environmental laws, which violation, contamination, 
liability or claim would individually or in the aggregate have a Material Adverse Effect; and the Company is not aware of any pending 
investigation which might lead to such a claim.  

        (xxi)     Accurate Disclosure.     The statements in the General Disclosure Package and the Final Prospectus under the headings 
"Material U.S. Federal Tax Consequences to Non-U.S. Holders of Common Stock", "Description of Capital Stock", "Risk Factors—
Risks Related to the Extensive Regulation of Our Business" and "Regulation", insofar as such statements summarize legal matters, 
agreements, documents or proceedings discussed therein, are accurate and fair summaries of such legal matters, agreements, documents 
or proceedings and present the information required to be shown.  

        (xxii)     Absence of Manipulation .    The Company has not taken, directly or indirectly, any action that is designed to or that has 
constituted or that would reasonably be expected to cause or result in the stabilization or manipulation of the price of any security of the 
Company to facilitate the sale or resale of the Offered Securities.  

        (xxiii)     Statistical and Market-Related Data.     Any third-party statistical and market-related data included or incorporated by 
reference in a Registration Statement, a Statutory Prospectus or the General Disclosure Package are based on or derived from sources 
that the Company believes to be reliable and accurate.  

        (xxiv)     Internal Controls .    Except as set forth in the General Disclosure Package, the Company maintains a system of internal 
controls, including, but not limited to, disclosure controls and procedures, internal controls over accounting matters and financial 
reporting, an internal audit function and legal and regulatory compliance controls (collectively, " Internal Controls ") that comply with 
the Securities Laws and are sufficient to provide reasonable assurances that (i) transactions are executed in accordance with 
management's general or specific authorizations, (ii) transactions are recorded as necessary to permit preparation of financial statements 
in conformity with U.S. Generally Accepted Accounting Principles and to maintain accountability for assets, (iii) access to assets is 
permitted only in accordance with management's general or specific authorization, and (iv) the recorded accountability for assets is 
compared with the existing assets at reasonable intervals and appropriate action is taken with respect to any differences. The Internal 
Controls are, or upon consummation of the offering of the Offered Securities will be, overseen by the Audit Committee (the " Audit 
Committee ") of the Company's Board of Directors (the "Board" ) in accordance with Exchange Rules. The Company has not publicly 
disclosed or reported to the Audit Committee or the Board, and within the next 135 days the Company does not reasonably expect to 
publicly disclose or report to the Audit Committee or the Board, a significant deficiency, material weakness, change in Internal Controls 
or fraud involving management or other employees who have a significant role in Internal Controls (each, an " Internal Control Event 
"), any violation of, or failure to comply with, the Securities Laws, or any matter which, if determined adversely, would have a Material 
Adverse Effect.  

        (xxv)     Absence of Accounting Issues.     A member of the Audit Committee has confirmed to the Chief Executive Officer, Chief 
Financial Officer or General Counsel that, except as set forth in  
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the General Disclosure Package, the Audit Committee is not reviewing or investigating, and neither the Company's independent 
auditors nor its internal auditors have recommended that the Audit Committee review or investigate, (i) adding to, deleting, changing 
the application of, or changing the Company's disclosure with respect to, any of the Company's material accounting policies; (ii) any 
matter which could result in a restatement of the Company's financial statements for any annual or interim period during the current or 
prior three fiscal years; or (iii) any Internal Control Event.  

        (xxvi)     Sarbanes-Oxley .    The Company is in compliance with all applicable provisions of Sarbanes-Oxley and the applicable 
rules and regulations thereunder.  

        (xxvii)     Litigation .    Except as disclosed in the General Disclosure Package, there are no pending actions, suits or proceedings 
(including any inquiries or investigations by any court or governmental agency or body, domestic or foreign) against or affecting the 
Company, any of its subsidiaries or any of their respective properties that, if determined adversely to the Company or any of its 
subsidiaries, would individually or in the aggregate have a Material Adverse Effect, or would materially and adversely affect the ability 
of the Company to perform its obligations under this Agreement, or which are otherwise material in the context of the sale of the 
Offered Securities; and no such actions, suits or proceedings (including any inquiries or investigations by any court or governmental 
agency or body, domestic or foreign) are threatened or, to the Company's knowledge, contemplated.  

        (xxviii)     Financial Statements.     The financial statements included in each Registration Statement and the General Disclosure 
Package present fairly the financial position of the Company and its consolidated subsidiaries as of the dates shown and their results of 
operations and cash flows for the periods shown, and such financial statements have been prepared in conformity with the generally 
accepted accounting principles in the United States applied on a consistent basis; all non-GAAP financial information included in the 
Registration Statement and the General Disclosure Package complies with the requirements of Regulation G and Item 10 of 
Regulation S-K under the Act; the schedules included in each Registration Statement present fairly the information required to be stated 
therein; there are no pro forma or as adjusted financial statements which are required to be included in the Registration Statement and 
the General Disclosure Package in accordance with Regulation S-X under the Act; and, except as disclosed in the General Disclosure 
Package, there are no off-balance sheet arrangements (as defined in Regulation S-K under the Act, Item 303(a)(4)(ii)).  

        (xxix)     No Material Adverse Change in Business.     Except as disclosed in the General Disclosure Package, since the end of the 
period covered by the latest audited financial statements included in the General Disclosure Package (i) there has been no change, nor 
any development or event involving a prospective change, in the condition (financial or otherwise), results of operations, business, 
properties or prospects of the Company and its subsidiaries, taken as a whole, that is material and adverse, (ii) except as disclosed in or 
contemplated by the General Disclosure Package, there has been no dividend or distribution of any kind declared, paid or made by the 
Company on any class of its capital stock and (iii) except as has had, or that would reasonably be expected to have, individually or in 
the aggregate, a Material Adverse Effect or as disclosed in or contemplated by the General Disclosure Package, there has been no 
change in the capital stock, short-term indebtedness, long-term indebtedness, net current assets or net assets of the Company and its 
subsidiaries.  

        (xxx)     Accounting Policies.     The section entitled "Management's Discussion and Analysis of Financial Condition and Results 
of Operation—Critical Accounting Policies and Estimates" in the Registration Statement and the General Disclosure Package accurately 
and fully describes (A) accounting policies which the Company believes are the most important in the portrayal of the  
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financial condition and results of operations of the Company and its consolidated subsidiaries and which require management's most 
difficult, subjective or complex judgments (" Critical Accounting Policies "), (B) judgments and uncertainties affecting the application 
of Critical Accounting Policies, and (C) to the extent required by the Rules and Regulations, explanations of the likelihood that 
materially different amounts would be reported under different conditions or using different assumptions.  

        (xxxi)     Disclosure of Material Trends.     To the extent required by the Rules and Regulations, the section entitled 
"Management's Discussion and Analysis of Financial Condition and Results of Operations—Liquidity and Capital Resources" in the 
Registration Statement and the General Disclosure Package accurately and fairly describes material trends, demands, commitments, 
events, uncertainties and risks, and the potential effects thereof, that the Company believes would materially affect its liquidity and are 
reasonably likely to occur.  

        (xxxii)     Investment Company Act.     The Company is not and, after giving effect to the offering and sale of the Offered Securities 
and the application of the proceeds thereof as described in the General Disclosure Package, will not be an "investment company" as 
defined in the Investment Company Act of 1940 (the " Investment Company Act ").  

        (xxxiii)     Absence of Unlawful Influence.     The Company has not offered or sold, or caused the Underwriters to offer or sell, any 
Offered Securities to any person pursuant to the Directed Share Program with the specific intent to unlawfully influence (i) a customer 
or supplier of the Company to alter the customer's or supplier's level or type of business with the Company or (ii) a trade journalist or 
publication to write or publish favorable information about the Company or its products.  

        (xxxiv)     Change of Control.     The execution, delivery and performance of this Agreement, and the issuance of the Offered 
Securities will not constitute a change in ownership resulting in a "change of control" of the Company pursuant to the applicable 
regulations promulgated under the HEA or any applicable statute or regulation.  

        (xxxv)     Taxes.     The Company and its subsidiaries have filed all federal, state, local and non-U.S. tax returns that are required to 
be filed or have requested extensions thereof (except in any case in which the failure so to file would not have a Material Adverse 
Effect); and, except as set forth in the General Disclosure Package, the Company and its subsidiaries have paid all taxes (including any 
assessments, fines or penalties) required to be paid by them, except for any such taxes, assessments, fines or penalties currently being 
contested in good faith or as would not, individually or in the aggregate, have a Material Adverse Effect.  

        (xxxvi)     Insurance.     The Company and its subsidiaries are insured by insurers with appropriately rated claims paying abilities 
against such losses and risks and in such amounts as are prudent and customary for the businesses in which they are engaged; all 
policies of insurance insuring the Company or any of its subsidiaries or their respective businesses, assets, employees, officers and 
directors are in full force and effect; the Company and its subsidiaries are in compliance with the terms of such policies and instruments 
in all material respects; and there are no claims by the Company or any of its subsidiaries under any such policy or instrument as to 
which any insurance company is denying liability or defending under a reservation of rights clause; neither the Company nor any such 
subsidiary has been refused any insurance coverage sought or applied for; neither the Company nor any such subsidiary has any reason 
to believe that it will not be able to renew its existing insurance coverage as and when such coverage expires or to obtain similar 
coverage from similar insurers as may be necessary to continue its business at a cost that would not have a Material Adverse Effect, 
except as set forth in or contemplated in the General Disclosure Package; and the Company has obtained or will obtain directors' and 
officer's insurance in such amounts as is customary for a public company of comparable size in its industry.  
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        (xxxvii)     Compliance with Various Laws and Regulations.     Each of the Company, its subsidiaries, its affiliates and any of their 
respective officers, directors, supervisors, managers, agents, or employees, has not violated, each's participation in the offering will not 
violate, and it has instituted and maintains policies and procedures designed to ensure continued compliance with, each of the following 
laws: (a) anti-bribery laws, including but not limited to, any applicable law, rule, or regulation of any locality, including but not limited 
to any law, rule, or regulation promulgated to implement the OECD Convention on Combating Bribery of Foreign Public Officials in 
International Business Transactions, signed December 17, 1997, including the U.S. Foreign Corrupt Practices Act of 1977 or any other 
law, rule or regulation of similar purpose and scope, (b) anti-money laundering laws, including but not limited to, applicable federal, 
state, international, foreign or other laws, regulations or government guidance regarding anti-money laundering, including, without 
limitation, Title 18 U.S. Code section 1956 and 1957, the Patriot Act, the Bank Secrecy Act, and international anti-money laundering 
principles or procedures by an intergovernmental group or organization, such as the Financial Action Task Force on Money 
Laundering, of which the United States is a member and with which designation the United States representative to the group or 
organization continues to concur, all as amended, and any Executive order, directive, or regulation pursuant to the authority of any of 
the foregoing, or any orders or licenses issued thereunder or (c) laws and regulations imposing U.S. economic sanctions measures, 
including, but not limited to, the International Emergency Economic Powers Act, the Trading with the Enemy Act, the United Nations 
Participation Act, and the Syria Accountability and Lebanese Sovereignty Act, all as amended, and any Executive Order, directive, or 
regulation pursuant to the authority of any of the foregoing, including the regulations of the United States Treasury Department set forth 
under 31 CFR, Subtitle B, Chapter V, as amended, or any orders or licenses issued thereunder.  

        (b)   Each Selling Stockholder severally represents and warrants to, and agrees with, the several Underwriters that:  

        (i)     Title to Securities.     Such Selling Stockholder (x) has valid and unencumbered title to its Offered Securities or to the 
Company's Series A Convertible Preferred Stock, $0.01 par value ( "Series A Preferred Stock" ), warrants issued by the Company or 
options issued by the Company, in each case, which upon conversion or exercise in aggregate represent at least the number of its 
Offered Securities (which preferred, options and warrants will be fully vested and convertible or exercisable on or prior to each Closing 
Date) and (y) on each Closing Date will have valid and unencumbered title to the Offered Securities to be delivered by such Selling 
Stockholder on such Closing Date and full right, power and authority to enter into this Agreement and to sell, assign, transfer and 
deliver the Offered Securities to be delivered by such Selling Stockholder on such Closing Date hereunder; and upon the delivery of and 
payment for the Offered Securities on each Closing Date hereunder the several Underwriters will acquire valid and unencumbered title 
to the Offered Securities to be delivered by such Selling Stockholder on such Closing Date.  

        (ii)     Absence of Further Requirements .    No consent, approval, authorization or order of, or filing with, any person (including 
any governmental agency or body or any court) is required to be obtained or made by such Selling Stockholder for the consummation of 
the transactions contemplated by the Custody Agreement or this Agreement in connection with the offering and sale of the Offered 
Securities to be sold by such Selling Stockholder, except such as have been obtained and made under the Act and such as may be 
required under state securities laws;  

        (iii)     Absence of Defaults and Conflicts Resulting from Transaction .    The execution, delivery and performance of this 
Agreement and the Custody Agreement and the consummation of the transactions herein and therein contemplated will not result in a 
breach or violation of any of the terms and provisions of, or constitute a default under, or result in the imposition of any lien, charge or 
encumbrance upon any property or assets of such Selling Stockholder pursuant to,  
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(i) any statute, any rule, regulation or order of any governmental agency or body or any court having jurisdiction over such Selling 
Stockholder or any of its properties or (ii) any agreement or instrument to which such Selling Stockholder is a party or by which such 
Selling Stockholder is bound or to which any of the properties of such Selling Stockholder is subject or (iii) the charter or by-laws of 
such Selling Stockholder that is a corporation or the constituent documents of such Selling Stockholder that is not a natural person or a 
corporation, except, in the case of clauses (i) and (ii) above, for any breaches, violations, defaults, liens, charges or encumbrances that 
would not, individually or in the aggregate, have a material adverse effect on such Selling Stockholder or materially and adversely 
affect the ability of such Selling Stockholder to consummate the transactions contemplated herein;  

        (iv)     Custody Agreement .    The Power of Attorney and related Custody Agreement with respect to such Selling Stockholder 
have been duly authorized, executed and delivered by or on behalf of such Selling Stockholder and constitute valid and legally binding 
obligations of such Selling Stockholder enforceable in accordance with their terms, subject to bankruptcy, insolvency, fraudulent 
transfer, reorganization, moratorium and similar laws of general applicability relating to or affecting creditors' rights and to general 
equity principles;  

        (v)     Compliance with Securities Act Requirements .    (i) (A) At their respective Effective Times, (B) on the date of this 
Agreement and (C) on each Closing Date, each of the Initial Registration Statement and the Additional Registration Statement (if any) 
conformed and will conform in all material respects to the requirements of the Act and did not include and will not include any untrue 
statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein 
not misleading and (ii) on its date, at the time of filing of the Final Prospectus pursuant to Rule 424(b) or (if no such filing is required) 
at the Effective Time of the Additional Registration Statement in which the Final Prospectus is included, and on each Closing Date, the 
Final Prospectus will conform in all material respects to the requirements of the Act and the Rules and Regulations and will not include 
any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the 
statements therein not misleading. The preceding sentence does not apply to statements in or omissions from any such document based 
upon written information furnished to the Company by any Underwriter through the Representatives specifically for use therein, it 
being understood and agreed that the only such information is that described as such in Section 8(c) hereof. Notwithstanding anything 
in this paragraph (v) to the contrary, with respect to each Selling Stockholder, the provisions of this paragraph (v) apply only to the 
extent that any statements in or omissions from any Registration Statement, Final Prospectus, prospectus wrapper, as amended or 
supplemented or any Statutory Prospectus are made in reliance on and in conformity with written information relating to such Selling 
Stockholder that is furnished to the Company by or on behalf of such Selling Stockholder specifically and expressly for use therein, it 
being understood and agreed that the only such information contained in any Registration Statement or any Statutory Prospectus is the 
information in such Registration Statement or such Statutory Prospectus with respect to such Selling Stockholder (excluding 
percentages) which appear in the table (and corresponding footnotes) under the caption "Principal and Selling Stockholders" (the " 
Selling Stockholder Information "), provided that with respect to WP as a Selling Stockholder, Selling Stockholder Information shall 
also include the information contained in any Registration Statement or any Statutory Prospectus describing (x) WP's agreements with 
Ryan Craig or performance thereunder, (y) WP's guarantee in favor of a postsecondary college in the Connecticut state college system 
or performance thereunder or (z) WP's loan to Andrew Clark,  
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related documents thereto or performance with respect to such loan or related documents, in each case which appear:  

(a)  in the first or second paragraphs or the first sentence of the third paragraph in "Management's Discussion and Analysis of 
Financial Condition and Results of Operation—Related Party Transactions";  
 

(b)  in footnote (5) to the table regarding compensation information for non-employee directors under "Management—
Compensation of Directors";  
 

(c)  in "Certain Relationships and Related Transactions—Warburg Pincus Guarantee"; or  
 

(d)  in "Certain Relationships and Related Transactions—November 2003 Loan from Warburg Pincus to Andrew Clark".  

        (vi)     Authorization of Agreement.     This Agreement has been duly authorized, executed and delivered by or on behalf of such 
Selling Stockholder.  

        (vii)     No Finder's Fee.     Except as disclosed in the General Disclosure Package, there are no contracts, agreements or 
understandings between such Selling Stockholder and any person that would give rise to a valid claim against such Selling Stockholder 
or any Underwriter for a brokerage commission, finder's fee or other like payment in connection with this offering.  

        (viii)     Absence of Manipulation .    Such Selling Stockholder has not taken, directly or indirectly, any action that is designed to or 
that has constituted or that would reasonably be expected to cause or result in the stabilization or manipulation of the price of any 
security of the Company to facilitate the sale or resale of the Offered Securities.  

        (ix)     Conversion of Series A Preferred Stock.     As of each Closing Date, to the extent such Selling Stockholder held Series A 
Preferred Stock as of the date hereof and optionally converted any such Series A Preferred Stock on or prior to the First Closing Date, 
such Selling Stockholder elected to have any accreted value paid in cash.  

        3.     Purchase, Sale and Delivery of Offered Securities .    On the basis of the representations, warranties and agreements and subject to 
the terms and conditions set forth herein, the Company and each Selling Stockholder agree, severally and not jointly, to sell to each 
Underwriter, and each Underwriter agrees, severally and not jointly, to purchase from the Company and each Selling Stockholder, at a purchase 
price of $9.8175 per share, that number of Firm Securities (rounded up or down, as determined by the Representatives in their discretion, in 
order to avoid fractions) obtained by multiplying 3,500,000 Firm Securities in the case of the Company and the number of Firm Securities set 
forth opposite the name of such Selling Stockholder in Schedule A hereto, in the case of a Selling Stockholder, in each case by a fraction the 
numerator of which is the number of Firm Securities set forth opposite the name of such Underwriter in Schedule B hereto and the denominator 
of which is the total number of Firm Securities.  

        Certificates in negotiable form for the Offered Securities to be sold hereunder by the Selling Stockholders have been placed in custody, for 
delivery under this Agreement, under Custody Agreements made with Wells Fargo Bank, N.A., as custodian (" Custodian "). Each Selling 
Stockholder agrees that the shares represented by the certificates held in custody for such Selling Stockholder under such Custody Agreements 
are subject to the interests of the Underwriters hereunder, that the arrangements made by such Selling Stockholder for such custody are to that 
extent irrevocable, and that the obligations of such Selling Stockholder hereunder shall not be terminated by operation of law, whether by the 
death of any individual Selling Stockholder or the occurrence of any other event, or in the case of a trust, by the death of any trustee or trustees 
or the termination of such trust. If any individual Other Selling Stockholder or any such trustee or trustees should die, or if any other such event 
should occur, or if any of such trusts should terminate, before the delivery of the Offered  
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Securities hereunder, certificates for such Offered Securities shall be delivered by the Custodian in accordance with the terms and conditions of 
this Agreement as if such death or other event or termination had not occurred, regardless of whether or not the Custodian shall have received 
notice of such death or other event or termination.  

        The Company and the Custodian will deliver the Firm Securities to or as instructed by the Representatives for the accounts of the several 
Underwriters in a form reasonably acceptable to the Representatives against payment by the Underwriters of the purchase price in Federal 
(same day) funds by official bank check or checks or wire transfer to an account at a bank acceptable to the Representatives drawn to the order 
of the Company and the Custodian (with respect to the Firm Securities being purchased from the Company and the Selling Stockholders, 
respectively) at the office of Cravath, Swaine & Moore LLP, at 9:00 A.M., New York time, on April 20, 2009, or at such other time not later 
than seven full business days thereafter as the Representatives and the Company determine, such time being herein referred to as the " First 
Closing Date ". For purposes of Rule 15c6-1 under the Securities Exchange Act of 1934, the First Closing Date (if later than the otherwise 
applicable settlement date) shall be the settlement date for payment of funds and delivery of securities for all the Offered Securities sold 
pursuant to the offering. The Firm Securities so to be delivered or evidence of their issuance will be made available for checking at the New 
York office of Cravath, Swaine & Moore LLP at least 24 hours prior to the First Closing Date.  

        In addition, upon written notice from the Representatives given to the Company and WP from time to time not more than 30 days 
subsequent to the date of the Final Prospectus, the Underwriters may purchase all or less than all of the Optional Securities at the purchase 
price per Security to be paid for the Firm Securities. WP agrees to sell to the Underwriters the numbers of Optional Securities specified in such 
notice. Such Optional Securities shall be purchased from WP for the account of each Underwriter in the same proportion as the number of Firm 
Securities set forth opposite such Underwriter's name bears to the total number of Firm Securities (subject to adjustment by the Representatives 
to eliminate fractions) and may be purchased by the Underwriters only for the purpose of covering over-allotments made in connection with the 
sale of the Firm Securities. No Optional Securities shall be sold or delivered unless the Firm Securities previously have been, or simultaneously 
are, sold and delivered. The right to purchase the Optional Securities or any portion thereof may be exercised from time to time and to the 
extent not previously exercised may be surrendered and terminated at any time upon notice by the Representatives to the Company and WP.  

        Each time for the delivery of and payment for the Optional Securities, being herein referred to as an " Optional Closing Date ", which 
may be the First Closing Date (the First Closing Date and each Optional Closing Date, if any, being sometimes referred to as a " Closing Date 
"), shall be determined by the Representatives but shall be not later than five full business days after written notice of election to purchase 
Optional Securities is given. The Custodian will deliver the Optional Securities being purchased on each Optional Closing Date to or as 
instructed by the Representatives for the accounts of the several Underwriters in a form reasonably acceptable to the Representatives, against 
payment by the Underwriters of the purchase price therefor in Federal (same day) funds by official bank check or checks or wire transfer to an 
account at a bank acceptable to the Representatives drawn to the order of the Custodian at the above office of Cravath, Swaine & Moore LLP. 
The Optional Securities being purchased on each Optional Closing Date or evidence of their issuance will be made available for checking at the 
above office of Cravath, Swaine & Moore LLP at a reasonable time in advance of such Optional Closing Date.  

        4.     Offering by Underwriters .    It is understood that the several Underwriters propose to offer the Offered Securities for sale to the 
public as set forth in the Final Prospectus.  
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        5.     Certain Agreements of the Company.     The Company agrees with the several Underwriters that:  

        (a)     Additional Filings.     Unless filed pursuant to Rule 462(c) as part of the Additional Registration Statement in accordance 
with the next sentence, the Company will file the Final Prospectus, in a form approved by the Representatives, with the Commission 
pursuant to and in accordance with subparagraph (1) (or, if applicable and if consented to by the Representatives, subparagraph (4)) of 
Rule 424(b) not later than the earlier of (A) the second business day following the execution and delivery of this Agreement or (B) the 
fifteenth business day after the Effective Time of the Initial Registration Statement. The Company will advise the Representatives 
promptly of any such filing pursuant to Rule 424(b) and confirm with satisfactory evidence such timely filing in writing to the 
Representatives. If an Additional Registration Statement is necessary to register a portion of the Offered Securities under the Act but the 
Effective Time thereof has not occurred as of the execution and delivery of this Agreement, the Company will file the additional 
registration statement or, if filed, will file a post-effective amendment thereto with the Commission pursuant to and in accordance with 
Rule 462(b) on or prior to 10:00 P.M., New York time, on the date of this Agreement or, if earlier, on or prior to the time the Final 
Prospectus is finalized and distributed to any Underwriter, or will make such filing at such later date as shall have been consented to by 
the Representatives.  

        (b)     Filing of Amendments: Response to Commission Requests.     The Company will promptly advise the Representatives of any 
proposal to amend or supplement at any time the Initial Registration Statement, any Additional Registration Statement or any Statutory 
Prospectus and will not effect such amendment or supplementation without the Representatives' consent, such consent not to be 
unreasonably withheld or delayed; and the Company will also advise the Representatives promptly of (i) the effectiveness of any 
Additional Registration Statement (if its Effective Time is subsequent to the execution and delivery of this Agreement), (ii) any 
amendment or supplementation of a Registration Statement or any Statutory Prospectus, (iii) any request by the Commission or its staff 
for any amendment to any Registration Statement, for any supplement to any Statutory Prospectus or for any additional information, 
(iv) the institution by the Commission of any stop order proceedings in respect of a Registration Statement or the threatening of any 
proceeding for that purpose, and (v) the receipt by the Company of any notification with respect to the suspension of the qualification of 
the Offered Securities in any jurisdiction or the institution or threatening of any proceedings for such purpose. The Company will use its 
best efforts to prevent the issuance of any such stop order or the suspension of any such qualification and, if issued, to obtain as soon as 
possible the withdrawal thereof.  

        (c)     Continued Compliance with Securities Laws.     If, at any time when a prospectus relating to the Offered Securities is (or but 
for the exemption in Rule 172 would be) required to be delivered under the Act by any Underwriter or dealer, any event occurs as a 
result of which the Final Prospectus as then amended or supplemented would include an untrue statement of a material fact or omit to 
state any material fact necessary to make the statements therein, in the light of the circumstances under which they were made, not 
misleading, or if it is necessary at any time to amend the Registration Statement or supplement the Final Prospectus to comply with the 
Act, the Company will promptly notify the Representatives of such event and will promptly prepare and file with the Commission and 
furnish, at its own expense, to the Underwriters and the dealers and any other dealers upon request of the Representatives, an 
amendment or supplement which will correct such statement or omission or an amendment which will effect such compliance. Neither 
the Representatives' consent to, nor the Underwriters' delivery of, any such amendment or supplement shall constitute a waiver of any 
of the conditions set forth in Section 7 hereof.  

        (d)     Rule 158.     As soon as reasonably practicable, but not later than the Availability Date (as defined below), the Company will 
make generally available to its security holders an earnings statement covering a period of at least 12 months beginning after the 
Effective Date of the Initial  
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Registration Statement (or, if later, the Effective Time of the Additional Registration Statement) which will satisfy the provisions of 
Section 11(a) of the Act and Rule 158 under the Act. For the purpose of the preceding sentence, " Availability Date " means the day 
after the end of the fourth fiscal quarter following the fiscal quarter that includes such Effective Time on which the Company is required 
to file its Form 10-Q for such fiscal quarter except that, if such fourth fiscal quarter is the last quarter of the Company's fiscal year, 
"Availability Date" means the day after the end of such fourth fiscal quarter on which the Company is required to file its Form 10-K.  

        (e)     Furnishing of Prospectuses.     The Company will furnish to the Representatives copies of each Registration Statement (three 
of which will be signed and will include all exhibits), each related Statutory Prospectus, and, so long as a prospectus relating to the 
Offered Securities is (or but for the exemption in Rule 172 would be) required to be delivered under the Act, the Final Prospectus and 
all amendments and supplements to such documents, in each case in such quantities as the Representatives request. The Final 
Prospectus shall be so furnished on or prior to 3:00 P.M., New York time, on the business day following the execution and delivery of 
this Agreement. All other such documents shall be so furnished as soon as available. The Company will pay the expenses of printing 
and distributing to the Underwriters all such documents.  

        (f)     Blue Sky Qualifications.     The Company will arrange for the qualification of the Offered Securities for sale under the laws 
of such jurisdictions as the Representatives designate and will continue such qualifications in effect so long as required for the 
distribution.  

        (g)     Reporting Requirements.     During the period of three years hereafter, the Company will furnish to the Representatives and, 
upon request, to each of the other Underwriters, as soon as practicable after the end of each fiscal year, a copy of its annual report to 
stockholders for such year; and the Company will furnish to the Representatives (i) as soon as available, a copy of each report and any 
definitive proxy statement of the Company filed with the Commission under the Exchange Act or mailed to stockholders, and (ii) from 
time to time, such other information concerning the Company as the Representatives may reasonably request. However, so long as the 
Company is subject to the reporting requirements of either Section 13 or Section 15(d) of the Exchange Act and is timely filing reports 
with the Commission on its Interactive Data Electronic Application system, it is not required to furnish such reports or statements to the 
Underwriters.  

        (h)     Payment of Expenses.     The Company agrees with the several Underwriters that the Company will pay all expenses incident 
to the performance of the obligations of the Company and the Selling Stockholders under this Agreement, including but not limited to 
any filing fees and other expenses (including fees and disbursements of counsel to the Underwriters) incurred in connection with 
qualification of the Offered Securities for sale under the laws of such jurisdictions as the Representatives designate and the preparation 
and printing of memoranda relating thereto, filing fees related to the review by the Financial Institutions Regulatory Authority (" 
FINRA ") of the Offered Securities, costs and expenses relating to investor presentations or any "road show" in connection with the 
offering and sale of the Offered Securities including, without limitation, any travel expenses of the Company's officers and employees 
and any other expenses of the Company including the chartering of airplanes, fees and expenses incident to listing the Offered 
Securities on the New York Stock Exchange and other national and foreign exchanges, fees and expenses in connection with the 
registration of the Offered Securities under the Exchange Act, any transfer taxes on the sale by the Selling Stockholders of the Offered 
Securities to the Underwriters and expenses incurred in distributing preliminary prospectuses and the Final Prospectus (including any 
amendments and supplements thereto) to the Underwriters and for expenses incurred for preparing, printing and distributing any Issuer 
Free Writing Prospectuses to investors or prospective investors.  
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        (i)     Use of Proceeds.     The Company will use the net proceeds received by it in connection with this offering in the manner 
described in the "Use of Proceeds" section of the General Disclosure Package and, except as disclosed in the General Disclosure 
Package, the Company does not intend to use any of the proceeds from the sale of the Offered Securities hereunder to repay any 
outstanding debt owed to any affiliate of any Underwriter.  

        (j)     Absence of Manipulation.     The Company will not take, directly or indirectly, any action designed to or that would 
constitute or that might reasonably be expected to cause or result in, stabilization or manipulation of the price of any securities of the 
Company to facilitate the sale or resale of the Offered Securities.  

        (k)     Restriction on Sale of Securities by Company.     For the period specified below (the " Lock-Up Period "), the Company will 
not, directly or indirectly, take any of the following actions with respect to its Securities or any securities convertible into or 
exchangeable or exercisable for any of its Securities (" Lock-Up Securities "): (i) offer, sell, issue, contract to sell, pledge or otherwise 
dispose of Lock-Up Securities, (ii) offer, sell, issue, contract to sell, contract to purchase or grant any option, right or warrant to 
purchase Lock-Up Securities, (iii) enter into any swap, hedge or any other agreement that transfers, in whole or in part, the economic 
consequences of ownership of Lock-Up Securities, (iv) establish or increase a put equivalent position or liquidate or decrease a call 
equivalent position in Lock-Up Securities within the meaning of Section 16 of the Exchange Act or (v) file with the Commission a 
registration statement under the Act relating to Lock-Up Securities, or publicly disclose the intention to take any such action, without 
the prior written consent of the Representatives. The initial Lock-Up Period will commence on the date hereof and continue for 
180 days after the date hereof or such earlier date that the Representatives consent to in writing; provided, however , that if (1) during 
the last 17 days of any Lock-Up Period, the Company releases earnings results or material news or a material event relating to the 
Company occurs or (2) prior to the expiration of any Lock-Up Period, the Company announces that it will release earnings results 
during the 16-day period beginning on the last day of any Lock-Up Period, then in each case the Lock-Up Period will be extended until 
the expiration of the 18-day period beginning on the date of release of the earnings results or the occurrence of the materials news or 
material event, as applicable, unless the Representatives waive, in writing, such extension. The Company will provide the 
Representatives with notice of any announcement described in clause (2) of the preceding sentence that gives rise to an extension of the 
Lock-Up Period. Anything herein to the contrary notwithstanding, the foregoing obligations set forth in this paragraph will not apply to 
the offer, sale, issuance or disposal by the Company of the Offered Securities pursuant to this Agreement or any other Securities of the 
Company, or any securities convertible into or exchangeable for any of its Securities, pursuant to any equity compensation plan 
described in the Registration Statement or the General Disclosure Package.  

        (l)     Transfer Restrictions.     In connection with the Directed Share Program, the Company will ensure that the Directed Shares 
will be restricted to the extent required by FINRA or the FINRA rules from sale, transfer, assignment, pledge or hypothecation for a 
period of three months following the date of the effectiveness of the Registration Statement. The Designated Underwriter will notify the 
Company as to which Participants will need to be so restricted. The Company will direct the transfer agent to place stop transfer 
restrictions upon such securities for such period of time.  

        (m)     Payment of Expenses Related to Directed Share Program.     The Company will pay all fees and disbursements of counsel 
(including non-U.S. counsel) incurred by the Underwriters in connection with the Directed Share Program and stamp duties, similar 
taxes or duties or other taxes, if any, incurred by the underwriters in connection with the Directed Share Program.  

16  



        (n)     Compliance with Foreign Laws.     The Company will comply with all applicable securities and other applicable laws, rules 
and regulations in each foreign jurisdiction in which the Directed Shares are offered in connection with the Directed Share Program.  

        6.     Certain Agreements of the Selling Stockholders.     Each Selling Stockholder severally agrees with the several Underwriters that:  

        (a)     Restriction on Sale of Securities by Selling Stockholders.     On or prior to the date hereof, such Selling Stockholder has 
executed and delivered to the Representatives a lockup agreement in the form of Exhibit V-1 hereto (except for WP which has executed 
and delivered to the Representatives a lockup agreement in the form of Exhibit V-2 hereto).  

        (b)     Absence of Manipulation.     Such Selling Stockholder will not take, directly or indirectly, any action designed to or that 
would constitute or that might reasonably be expected to cause or result in, stabilization or manipulation of the price of any securities of 
the Company to facilitate the sale or resale of the Offered Securities.  

        7.     Free Writing Prospectuses .    The Company and Selling Stockholders represent and agree that, unless they obtain the prior consent 
of the Representatives, and each Underwriter represents and agrees that, unless it obtains the prior consent of the Company and the 
Representatives, it has not made and will not make any offer relating to the Offered Securities that would constitute an Issuer Free Writing 
Prospectus, or that would otherwise constitute a "free writing prospectus," as defined in Rule 405, required to be filed with the Commission. 
Any such free writing prospectus consented to by the Company and Credit Suisse is hereinafter referred to as a " Permitted Free Writing 
Prospectus ." The Company represents that it has treated and agrees that it will treat each Permitted Free Writing Prospectus as an "issuer free 
writing prospectus," as defined in Rule 433, and has complied and will comply with the requirements of Rules 164 and 433 applicable to any 
Permitted Free Writing Prospectus, including timely Commission filing where required, legending and record keeping. The Company 
represents that is has satisfied and agrees that it will satisfy the conditions in Rule 433 to avoid a requirement to file with the Commission any 
electronic road show.  

        8.     Conditions of the Obligations of the Underwriters.     The obligations of the several Underwriters to purchase and pay for the Firm 
Securities on the First Closing Date and the Optional Securities to be purchased on each Optional Closing Date will be subject to the accuracy 
of the representations and warranties of the Company and the Selling Stockholders herein (as though made on such Closing Date), to the 
accuracy of the statements of Company officers made pursuant to the provisions hereof, to the performance by the Company and the Selling 
Stockholders of their obligations hereunder and to the following additional conditions precedent:  

        (a)     Accountants' Comfort Letter.     The Representatives shall have received letters (together with signed or reproduced copies of 
such letter for each of the other Underwriters), dated, respectively, the date hereof and each Closing Date, of 
PricewaterhouseCoopers LLP (i) confirming that they are a registered public accounting firm and independent public accountants 
within the meaning of the Securities Laws and (ii) in form and substance satisfactory to the Representatives, containing statements and 
information of the type customarily included in accountants' "comfort letters" to underwriters with respect to the financial statements 
and certain financial information contained in either the Registration Statement or the General Disclosure Package; provided that in any 
letter dated a Closing Date, the "cutoff date" referred to in such letter shall be a date no more than three days prior to such Closing Date. 

        (b)     Effectiveness of Registration Statement.     If the Effective Time of the Additional Registration Statement (if any) is not prior 
to the execution and delivery of this Agreement, such Effective Time shall have occurred not later than 10:00 P.M., New York time, on 
the date of this Agreement or, if earlier, the time the Final Prospectus is finalized and distributed to any  
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Underwriter, or shall have occurred at such later time as shall have been consented to by the Representatives. The Final Prospectus shall 
have been filed with the Commission in accordance with the Rules and Regulations and Section 5(a) hereof. Prior to such Closing Date, 
no stop order suspending the effectiveness of a Registration Statement shall have been issued and no proceedings for that purpose shall 
have been instituted or, to the knowledge of any Selling Stockholder, the Company or the Representatives, shall be contemplated by the 
Commission.  

        (c)     No Material Adverse Change.     Subsequent to the execution and delivery of this Agreement, there shall not have occurred 
(i) any change, or any development or event involving a prospective change, in the condition (financial or otherwise), results of 
operations, business, properties or prospects of the Company and its subsidiaries taken as a whole which, in the judgment of the 
Representatives, is material and adverse and makes it impractical or inadvisable to market the Offered Securities; (ii) any change in 
U.S. or international financial, political or economic conditions or currency exchange rates or exchange controls the effect of which is 
such as to make it, in the judgment of the Representatives, impractical to market or to enforce contracts for the sale of the Offered 
Securities, whether in the primary market or in respect of dealings in the secondary market; (iii) any suspension or material limitation of 
trading in securities generally on the New York Stock Exchange or any setting of minimum or maximum prices for trading on such 
exchange; (iv) or any suspension of trading of any securities of the Company on any exchange or in the over-the-counter market; 
(v) any banking moratorium declared by any U.S. federal or New York authorities; (vi) any major disruption of settlements of 
securities, payment or clearance services in the United States or any other country where such securities are listed or (vii) any attack on, 
outbreak or escalation of hostilities or act of terrorism involving the United States, any declaration of war by Congress or any other 
national or international calamity or emergency if, in the judgment of the Representatives, the effect of any such attack, outbreak, 
escalation, act, declaration, calamity or emergency is such as to make it impractical or inadvisable to market the Offered Securities or to 
enforce contracts for the sale of the Offered Securities.  

        (d)     Opinion of Counsel for the Company.     The Representatives shall have received an opinion, dated such Closing Date, of 
Sheppard Mullin Richter & Hampton LLP, counsel for the Company, in form and substance substantially similar to Exhibit I hereto.  

        (e)     Opinion of Regulatory Counsel for the Company.     The Representative shall have received an opinion, dated such Closing 
Date, of Powers Pyles Sutter & Verville PC, special regulatory counsel for the Company, in form and substance substantially similar to 
Exhibit II hereto.  

        (f)     Opinion of Counsel for Selling Stockholders.     The Representatives shall have received an opinion, dated such Closing Date, 
(i) of Willkie Farr & Gallagher LLP, counsel for WP, in form and substance substantially similar to Exhibit III hereto, (ii) of 
Whalen LLP, counsel for the Selling Stockholders (other than WP), in form and substance substantially similar to Exhibit IV hereto and 
(iii) reasonably satisfactory to the Representatives with respect to NCCF Support, Inc.  

        (g)     Opinion of Counsel for Underwriters.     The Representatives shall have received from Cravath, Swaine & Moore LLP, 
counsel for the Underwriters, such opinion or opinions, dated such Closing Date, with respect to such matters as the Representatives 
may require, and the Selling Stockholders and the Company shall have furnished to such counsel such documents as they request for the 
purpose of enabling them to pass upon such matters.  

        (h)     Officer's Certificate.     The Representatives shall have received a certificate, dated such Closing Date, of an executive 
officer of the Company and a principal financial or accounting officer of the Company in which such officers shall state on behalf of the 
Company in their capacities as such officers that: the representations and warranties of the Company in this Agreement are true and 
correct; the Company has complied with all agreements and satisfied all conditions on its part to be performed or satisfied hereunder at 
or prior to such Closing Date; no  
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stop order suspending the effectiveness of any Registration Statement has been issued and no proceedings for that purpose have been 
instituted or, to the best of their knowledge and after reasonable investigation, are contemplated by the Commission; the Additional 
Registration Statement (if any) satisfying the requirements of subparagraphs (1) and (3) of Rule 462(b) was timely filed pursuant to 
Rule 462(b), including payment of the applicable filing fee in accordance with Rule 111(a) or (b) of Regulation S-T of the Commission; 
and, subsequent to the respective dates of the most recent financial statements in the General Disclosure Package, there has been no 
material adverse change, nor any development or event involving a prospective material adverse change, in the condition (financial or 
otherwise), results of operations, business, properties or prospects of the Company and its subsidiaries taken as a whole except as set 
forth in the General Disclosure Package or as described in such certificate.  

        (i)     Lock-Up Agreements.     On or prior to the date hereof, the Representatives shall have received lockup letters from each of the 
executive officers and directors of the Company who are not Selling Stockholders and each person listed on Schedule D.  

        (j)     Custodian Tax Letter.     The Custodian will deliver to the Representatives a letter stating that it will deliver to each Selling 
Stockholder a United States Treasury Department Form 1099 (or other applicable form or statement specified by the United States 
Treasury Department regulations in lieu thereof) on or before January 31 of the year following the date of this Agreement.  

        (k)     CFO Certificate.     The Representatives shall have received, on the date hereof and each Closing Date, as the case may be, a 
certificate dated such date and signed by the chief financial officer in his capacity as such on behalf of the Company in the form of 
Exhibit VI hereto.  

The Selling Stockholders and the Company will furnish the Representatives with such conformed copies of such opinions, certificates, letters 
and documents as the Representatives reasonably request. The Representatives may in their sole discretion waive on behalf of the Underwriters 
compliance with any conditions to the obligations of the Underwriters hereunder, whether in respect of an Optional Closing Date or otherwise.  

        9.     Indemnification and Contribution.     (a) Indemnification of Underwriters by Company. The Company will indemnify and hold 
harmless each Underwriter, its partners, members, directors, officers, employees, agents, affiliates and each person, if any, who controls such 
Underwriter within the meaning of Section 15 of the Act or Section 20 of the Exchange Act (each an " Indemnified Party "), against any and 
all losses, claims, damages or liabilities, joint or several, to which such Indemnified Party may become subject, under the Act, the Exchange 
Act, other Federal or state statutory law or regulation or otherwise, insofar as such losses, claims, damages or liabilities (or actions in respect 
thereof) arise out of or are based upon any untrue statement or alleged untrue statement of any material fact contained in any part of any 
Registration Statement at any time, any Statutory Prospectus as of any time, the Final Prospectus or any Issuer Free Writing Prospectus, or 
arise out of or are based upon the omission or alleged omission of a material fact required to be stated therein or necessary to make the 
statements therein not misleading, and will reimburse each Indemnified Party for any legal or other expenses reasonably incurred by such 
Indemnified Party in connection with investigating or defending against any loss, claim, damage, liability, action, litigation, investigation or 
proceeding whatsoever (whether or not such Indemnified Party is a party thereto), whether threatened or commenced, and in connection with 
the enforcement of this provision with respect to any of the above as such expenses are incurred; provided , however , that the Company will 
not be liable in any such case to the extent that any such loss, claim, damage or liability arises out of or is based upon an untrue statement or 
alleged untrue statement in or omission or alleged omission from any of such documents in reliance upon and in conformity with written 
information furnished to the Company by any Underwriter through the Representatives specifically for use therein, it being understood and 
agreed that the only such  
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information furnished by any Underwriter consists of the information described as such in subsection (c) below.  

        The Company agrees to indemnify and hold harmless the Designated Underwriter and its affiliates and each person, if any, who controls 
the Designated Underwriter within the meaning of either Section 15 of the Act or Section 20 of the Exchange Act (the " Designated 
Entities" ), from and against any and all losses, claims, damages and liabilities (including, without limitation, any legal or other expenses 
reasonably incurred in connection with defending or investigating any such action or claim) (i) arising out of or based upon any untrue 
statement or alleged untrue statement of a material fact contained in any material prepared by or with the consent of the Company for 
distribution to Participants in connection with the Directed Share Program or arising out of or based upon any omission or alleged omission of 
a material fact required to be stated therein or necessary to make the statements therein not misleading; (ii) arising out of or based upon the 
failure of any Participant to pay for and accept delivery of Directed Shares that the Participant agreed to purchase; or (iii) arising out of, related 
to, or in connection with the Directed Share Program, other than losses, claims, damages or liabilities (or expenses relating thereto) that are 
finally judicially determined to have resulted from the willful misconduct or gross negligence of the Designated Entities.  

        (b)     Indemnification of Underwriters by Selling Stockholders.     The Selling Stockholders, severally but not jointly, will indemnify and 
hold harmless each Indemnified Party against any and all losses, claims, damages or liabilities, joint or several, to which such Indemnified 
Party may become subject, under the Act, the Exchange Act, other Federal or state statutory law or regulation or otherwise, insofar as such 
losses, claims, damages or liabilities (or actions in respect thereof) arise out of or are based upon any untrue statement or alleged untrue 
statement of any material fact contained in any part of any Registration Statement at any time, any Statutory Prospectus as of any time, the 
Final Prospectus or any Issuer Free Writing Prospectus, or arise out of or are based upon the omission or alleged omission of a material fact 
required to be stated therein or necessary to make the statements therein not misleading, and will reimburse each Indemnified Party for any 
legal or other expenses reasonably incurred by such Indemnified Party in connection with investigating or defending against any loss, claim, 
damage, liability, action, litigation, investigation or proceeding whatsoever (whether or not such Indemnified Party is a party thereto), whether 
threatened or commenced, and in connection with the enforcement of this provision with respect to the above as such expenses are incurred; 
provided , however , that the Selling Stockholders will not be liable in any such case to the extent that any such loss, claim, damage or liability 
arises out of or is based upon an untrue statement or alleged untrue statement in or omission or alleged omission from any of such documents in 
reliance upon and in conformity with written information furnished to the Company by any Underwriter through the Representatives 
specifically for use therein, it being understood and agreed that the only such information furnished by any Underwriter consists of the 
information described as such in subsection (c) below; and provided further , that each Selling Stockholder will be liable in any such case to the 
extent, but only to the extent, that any such loss, claim, damage or liability arises out of or is based upon an untrue statement or alleged untrue 
statement in or omission or alleged omission from any of such documents in reliance on and in conformity with the Selling Stockholder 
Information; provided further , that the liability of a Selling Stockholder pursuant to this subsection (b) shall not exceed the aggregate proceeds 
received after underwriting commissions and discounts, but before expenses, from the sale of Offered Securities by such Selling Stockholder 
pursuant to this Agreement (with respect to each Selling Stockholder, such amount being referred to herein as such Selling Stockholder's " Net 
Proceeds ").  

        (c)     Indemnification of Company and Selling Stockholders.     Each Underwriter will severally and not jointly indemnify and hold 
harmless the Company, each of its directors and each of its officers who signs a Registration Statement and each person, if any, who controls 
the Company within the meaning of Section 15 of the Act or Section 20 of the Exchange Act, and each Selling Stockholder (each, an  
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" Underwriter Indemnified Party ") against any losses, claims, damages or liabilities to which such Underwriter Indemnified Party may 
become subject, under the Act, the Exchange Act, or other Federal or state statutory law or regulation or otherwise, insofar as such losses, 
claims, damages or liabilities (or actions in respect thereof) arise out of or are based upon any untrue statement or alleged untrue statement of 
any material fact contained in any Registration Statement at any time, any Statutory Prospectus at any time, the Final Prospectus or any Issuer 
Free Writing Prospectus or arise out of or are based upon the omission or the alleged omission of a material fact required to be stated therein or 
necessary to make the statements therein not misleading, in each case to the extent, but only to the extent, that such untrue statement or alleged 
untrue statement or omission or alleged omission was made in reliance upon and in conformity with written information furnished to the 
Company by such Underwriter through the Representatives specifically for use therein, and will reimburse any legal or other expenses 
reasonably incurred by such Underwriter Indemnified Party in connection with investigating or defending against any such loss, claim, damage, 
liability, action, litigation, investigation or proceeding whatsoever (whether or not such Underwriter Indemnified Party is a party thereto), 
whether threatened or commenced, based upon any such untrue statement or omission, or any such alleged untrue statement or omission as 
such expenses are incurred, it being understood and agreed that the only such information furnished by any Underwriter consists of the 
following information in the Final Prospectus furnished on behalf of each Underwriter: under the caption "Underwriting" the selling concession 
and discount figures appearing in the fourth paragraph.  

        (d)     Actions against Parties; Notification.     Promptly after receipt by an indemnified party under this Section of notice of the 
commencement of any action, such indemnified party will, if a claim in respect thereof is to be made against an indemnifying party under 
subsection (a), (b) or (c) above, notify the indemnifying party of the commencement thereof; but the failure to notify the indemnifying party 
shall not relieve it from any liability that it may have under subsection (a), (b) or (c) above except to the extent that it has been materially 
prejudiced (through the forfeiture of substantive rights or defenses) by such failure; and provided further that the failure to notify the 
indemnifying party shall not relieve it from any liability that it may have to an indemnified party otherwise than under subsection (a), (b) or 
(c) above. In case any such action is brought against any indemnified party and it notifies an indemnifying party of the commencement thereof, 
the indemnifying party will be entitled to participate therein and, to the extent that it may wish, jointly with any other indemnifying party 
similarly notified, to assume the defense thereof, with counsel satisfactory to such indemnified party (who shall not, except with the consent of 
the indemnified party, be counsel to the indemnifying party), and after notice from the indemnifying party to such indemnified party of its 
election so to assume the defense thereof, the indemnifying party will not be liable to such indemnified party under this Section for any legal or 
other expenses subsequently incurred by such indemnified party in connection with the defense thereof other than reasonable costs of 
investigation. Notwithstanding anything contained herein to the contrary, if indemnity may be sought pursuant to the last paragraph in 
Section 9(a) hereof in respect of such action or proceeding, then in addition to such separate firm for the indemnified parties, the indemnifying 
party shall be liable for the reasonable fees and expenses of not more than one separate firm (in addition to any local counsel) for the 
Designated Underwriter for the defense of any losses, claims, damages and liabilities arising out of the Directed Share Program, and all 
persons, if any, who control the Designated Underwriter within the meaning of either Section 15 of the Act or Section 20 of the Exchange Act. 
No indemnifying party shall, without the prior written consent of the indemnified party, effect any settlement of any pending or threatened 
action in respect of which any indemnified party is or could have been a party and indemnity could have been sought hereunder by such 
indemnified party unless such settlement (i) includes an unconditional release of such indemnified party from all liability on any claims that are 
the subject matter of such action and (ii) does not include a statement as to, or an admission of, fault, culpability or a failure to act by or on 
behalf of an indemnified party.  
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        (e)     Contribution.     If the indemnification provided for in this Section is unavailable or insufficient to hold harmless an indemnified 
party under subsection (a), (b) or (c) above, then each indemnifying party shall contribute to the amount paid or payable by such indemnified 
party as a result of the losses, claims, damages or liabilities referred to in subsection (a), (b) or (c) above (i) in such proportion as is appropriate 
to reflect the relative benefits received by the Company and the Selling Stockholders on the one hand and the Underwriters on the other from 
the offering of the Securities or (ii) if the allocation provided by clause (i) above is not permitted by applicable law, in such proportion as is 
appropriate to reflect not only the relative benefits referred to in clause (i) above but also the relative fault of the Company and the Selling 
Stockholders on the one hand and the Underwriters on the other in connection with the statements or omissions which resulted in such losses, 
claims, damages or liabilities as well as any other relevant equitable considerations. The relative benefits received by the Company and the 
Selling Stockholders on the one hand and the Underwriters on the other shall be deemed to be in the same proportion as the total net proceeds 
from the offering (before deducting expenses) received by the Company and the Selling Stockholders bear to the total underwriting discounts 
and commissions received by the Underwriters. The relative fault shall be determined by reference to, among other things, whether the untrue 
or alleged untrue statement of a material fact or the omission or alleged omission to state a material fact relates to information supplied by the 
Company, the Selling Stockholders or the Underwriters and the parties' relative intent, knowledge, access to information and opportunity to 
correct or prevent such untrue statement or omission. The amount paid by an indemnified party as a result of the losses, claims, damages or 
liabilities referred to in the first sentence of this subsection (e) shall be deemed to include any legal or other expenses reasonably incurred by 
such indemnified party in connection with investigating or defending any action or claim which is the subject of this subsection (e). 
Notwithstanding the provisions of this subsection (e), (i) no Underwriter shall be required to contribute any amount in excess of the amount by 
which the total price at which the Securities underwritten by it and distributed to the public were offered to the public exceeds the amount of 
any damages which such Underwriter has otherwise been required to pay by reason of such untrue or alleged untrue statement or omission or 
alleged omission, and (ii) no Selling Stockholder shall be required to contribute any amount in excess of such Selling Stockholder's Net 
Proceeds. No person guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Act) shall be entitled to contribution 
from any person who was not guilty of such fraudulent misrepresentation. The Underwriters' obligations in this subsection (e) to contribute are 
several in proportion to their respective underwriting obligations and not joint. The Selling Stockholders' obligations in this subsection (e) to 
contribute are several in proportion to their respective Net Proceeds and not joint. The Company, the Selling Stockholders and the Underwriters 
agree that it would not be just and equitable if contribution pursuant to this Section 9(e) were determined by pro rata allocation (even if the 
Underwriters were treated as one entity for such purpose) or by any other method of allocation which does not take account of the equitable 
considerations referred to in this Section 9(e).  

        10.     Default of Underwriters.     If any Underwriter or Underwriters default in their obligations to purchase Offered Securities hereunder 
on either the First or any Optional Closing Date and the aggregate number of shares of Offered Securities that such defaulting Underwriter or 
Underwriters agreed but failed to purchase does not exceed 10% of the total number of shares of Offered Securities that the Underwriters are 
obligated to purchase on such Closing Date, the Representatives may make arrangements satisfactory to the Company and the Selling 
Stockholders for the purchase of such Offered Securities by other persons, including any of the Underwriters, but if no such arrangements are 
made by such Closing Date, the non-defaulting Underwriters shall be obligated severally, in proportion to their respective commitments 
hereunder, to purchase the Offered Securities that such defaulting Underwriters agreed but failed to purchase on such Closing Date. If any 
Underwriter or Underwriters so default and the aggregate number of shares of Offered Securities with respect to which such default or defaults 
occur exceeds 10% of the total number of shares of Offered Securities that the  
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Underwriters are obligated to purchase on such Closing Date and arrangements satisfactory to the Representatives, the Company and the 
Selling Stockholders for the purchase of such Offered Securities by other persons are not made within 36 hours after such default, this 
Agreement will terminate without liability on the part of any non-defaulting Underwriter, the Company or the Selling Stockholders, except as 
provided in Section 11 ( provided that if such default occurs with respect to Optional Securities after the First Closing Date, this Agreement 
will not terminate as to the Firm Securities or any Optional Securities purchased prior to such termination). As used in this Agreement, the term 
"Underwriter" includes any person substituted for an Underwriter under this Section. Nothing herein will relieve a defaulting Underwriter from 
liability for its default.  

        11.     Survival of Certain Representations and Obligations.     The respective indemnities, agreements, representations, warranties and 
other statements of the Selling Stockholders, of the Company or its officers and of the several Underwriters set forth in or made pursuant to this 
Agreement will remain in full force and effect, regardless of any investigation, or statement as to the results thereof, made by or on behalf of 
any Underwriter, any Selling Stockholder, the Company or any of their respective representatives, officers or directors or any controlling 
person, and will survive delivery of and payment for the Offered Securities. If the purchase of the Offered Securities by the Underwriters is not 
consummated for any reason other than solely because of the termination of this Agreement pursuant to Section 10 hereof, the Company will 
reimburse the Underwriters for all out-of-pocket expenses (including fees and disbursements of counsel) reasonably incurred by them in 
connection with the offering of the Offered Securities, and the respective obligations of the Company, the Selling Stockholders and the 
Underwriters pursuant to Section 9 hereof shall remain in effect. In addition, if any Offered Securities have been purchased hereunder, the 
representations and warranties in Section 2 and all obligations under Section 5 and Section 6 shall also remain in effect.  

        12.     Notices.     All communications hereunder will be in writing and, (i) if sent to the Underwriters, will be mailed, delivered or 
telegraphed and confirmed to the Representatives c/o Credit Suisse Securities (USA) LLC, Eleven Madison Avenue, New York, N.Y. 10010-
3629, Attention: LCD-IBD and c/o J.P. Morgan Securities Inc., 383 Madison Avenue, New York, N.Y. 10179, Attention: Equity Syndicate 
Desk, fax (212) 622-8358, or, (ii) if sent to the Company, will be mailed, delivered or telegraphed and confirmed to it at 13500 Evening Creek 
Dr. North, Suite 600, San Diego, CA 92128, Attention: Daniel J. Devine, or, (iii) if sent to WP, will be mailed, delivered or telegraphed and 
confirmed to Warburg Pincus LLC, One Market Plaza, Spears Tower, Suite 1700, San Francisco, CA 94105, Attention: Barry Taylor, or, (iv) if 
sent to the Selling Stockholders (other than WP) or any of them, will be mailed, delivered or telegraphed and confirmed to Whalen LLP at 
19000 MacArthur Boulevard, Suite 600, Irvine, CA 92612, Attention: Karen Goodin; provided , however , that any notice to an Underwriter 
pursuant to Section 9 will be mailed, delivered or telegraphed and confirmed to such Underwriter.  

        13.     Successors.     This Agreement will inure to the benefit of and be binding upon the parties hereto and their respective personal 
representatives and successors and the officers and directors and controlling persons referred to in Section 9, and no other person will have any 
right or obligation hereunder.  

        14.     Representation.     The Representatives will act for the several Underwriters in connection with the transactions contemplated by 
this Agreement, and any action under this Agreement taken by the Representatives jointly will be binding upon all the Underwriters. Pursuant 
to the Power of Attorney executed by the Selling Stockholders, Andrew S. Clark and Daniel J. Devine will act for the Selling Stockholders in 
connection with such transactions, and any action under or in respect of this Agreement taken by Andrew S. Clark or Daniel J. Devine will be 
binding upon all the Selling Stockholders.  
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        15.     Counterparts.     This Agreement may be executed in any number of counterparts (including by facsimile), each of which shall be 
deemed to be an original, but all such counterparts shall together constitute one and the same Agreement.  

        16.     Absence of Fiduciary Relationship.     The Company and the Selling Stockholders acknowledge and agree that:  

        (a)     No Other Relationship.     The Representatives have been retained solely to act as underwriters in connection with the sale of 
the Offered Securities and that no fiduciary, advisory or agency relationship between the Company or the Selling Stockholders, on the 
one hand, and the Representatives, on the other, has been created in respect of any of the transactions contemplated by this Agreement 
or the Final Prospectus, irrespective of whether the Representatives have advised or are advising the Company or the Selling 
Stockholders on other matters;  

        (b)     Arms' Length Negotiations.     The price of the Offered Securities set forth in this Agreement was established by the 
Company, WP and the Custodian following discussions and arms'-length negotiations with the Representatives, and the Company and 
the Selling Stockholders are capable of evaluating and understanding and understand and accept the terms, risks and conditions of the 
transactions contemplated by this Agreement;  

        (c)     Absence of Obligation to Disclose.     The Company and the Selling Stockholders have been advised that the Representatives 
and their affiliates are engaged in a broad range of transactions which may involve interests that differ from those of the Company or 
the Selling Stockholders and that the Representatives have no obligation to disclose such interests and transactions to the Company or 
the Selling Stockholders by virtue of any fiduciary, advisory or agency relationship; and  

        (d)     Waiver.     The Company and the Selling Stockholders waive, to the fullest extent permitted by law and to the extent arising 
out of any of the transactions contemplated by this Agreement or the Final Prospectus, any claims they may have against the 
Representatives for breach of fiduciary duty or alleged breach of fiduciary duty and agree that the Representatives shall have no liability 
(whether direct or indirect) to the Company or the Selling Stockholders in respect of such a fiduciary duty claim or to any person 
asserting a fiduciary duty claim on behalf of or in right of the Company, including stockholders, employees or creditors of the 
Company.  

         17.     Applicable Law.      This Agreement shall be governed by, and construed in accordance with, the laws of the State of New 
York.  

        The Company and each Selling Stockholder hereby submits to the non-exclusive jurisdiction of the Federal and state courts in the 
Borough of Manhattan in The City of New York in any suit or proceeding arising out of or relating to this Agreement or the transactions 
contemplated hereby. The Company and each Selling Stockholder irrevocably and unconditionally waives any objection to the laying of venue 
of any suit or proceeding arising out of or relating to this Agreement or the transactions contemplated hereby in Federal and state courts in the 
Borough of Manhattan in the City of New York and irrevocably and unconditionally waives and agrees not to plead or claim in any such court 
that any such suit or proceeding in any such court has been brought in an inconvenient forum.  
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        If the foregoing is in accordance with the Representatives' understanding of our agreement, kindly sign and return to the Company one of 
the counterparts hereof, whereupon it will become a binding agreement among the Selling Stockholders, the Company and the several 
Underwriters in accordance with its terms.  

[Underwriting Agreement]  

  Very truly yours, 
 
  

 
BRIDGEPOINT EDUCATION, INC. 

 
  

 
By 

 
  

 
/s/ ANDREW CLARK  

      Name:   Andrew Clark 
      Title:   President & CEO  



[Underwriting Agreement]  

  WARBURG PINCUS PRIVATE EQUITY VIII, L.P. 

 
  

 
BY: WARBURG PINCUS PARTNERS, LLC,  
its Sole General Partner 

 
  

 
BY: WARBURG PINCUS & CO.,  
its Managing Member 

 
  

 
By 

 
  

 
/s/ SCOTT A. ARENARE  

      Name:   Scott A. Arenare 
      Title:   Partner  



[Underwriting Agreement]  

  

VENTURETEK, L.P.,  
RUBY CORP.,  
ANDREW S. CLARK,  
SCOTT TURNER,  
JILL FALCIGNO GUZZANTI TRUST U/W/O LOUIS ANTHONY 
FALCIGNO DATED 12/31/03,  
SHEILAGH FALCIGNO TRUST U/W/O LOUIS ANTHONY 
FALCIGNO DATED 12/31/03,  
R. WAYNE CLUGSTON,  
VICKI FALCIGNO,  
RODNEY T. SHENG,  
CHRISTOPHER L. SPOHN,  
DANIEL J. DEVINE,  
ROSS WOODARD,  
JANE MCAULIFFE,  
RICHARD K. GESSNER,  
ROBERTS WESLEYAN COLLEGE,  
WILLIAM C. TURNER, TRUSTEE OF THE TURNER TRUST, 
DATED 1/7/82 AS AMENDED  
DAVID VANDE POL,  
COMERICA VENTURES INCORPORATED,  
SCOTT C. TURNER AND LESLIE TURNER,  
DOUGLAS G. TURNER AND ROBERTA,  
LINDA M. CLUGSTON,  
MARTIN A. BELL,  
JONATHAN TURKEL,  
LEONARD KATZ,  
CHARLENE DACKERMAN,  
ALFRED RATTENNI,  
T.R. IRWIN,  
STEVE ISBISTER,  
ELIZABETH TICE,  
THE TYLER CHRISTIAN GUTHRIE EXEMPT IRREVOCABLE 
TRUST,  
THE COOPER KEITH GUTHRIE EXEMPT IRREVOCABLE 
TRUST,  
LISA VANDE POL,  
NCCF SUPPORT, INC. 

 
  

 
By 

 
  

 
/s/ ANDREW S. CLARK  

      Name:   Andrew S. Clark 
      Title:   Power-of Attorney 
 
  

 
By 

 
  

 
/s/ DANIEL J. DEVINE  

      Name:   Daniel J. Devine 
      Title:   Power-of Attorney  



The foregoing Underwriting Agreement is hereby  
confirmed and accepted as of the date first above  
written.  

[Underwriting Agreement]  

CREDIT SUISSE SECURITIES (USA) LLC     
 
By 

 
  

 
/s/ JASON R. WILLIAMS  

 
  

 
  

    Name:   Jason R. Williams     
    Title:   Director     
 
J.P. MORGAN SECURITIES INC. 

 
  

 
  

 
By 

 
  

 
/s/ JOSEPH HEYER  

 
  

 
  

    Name:   Joseph Heyer     
    Title:   Executive Director     
 
  

 
  

 
Acting on behalf of themselves and as the Representatives of the several 
Underwriters  

 
  

 
  



 
SCHEDULE A  

Selling Stockholder   

Number of  
Firm Securities 

 
to be Sold   

Number of  
Optional  

Securities to  
be Sold   

Warburg Pincus Private Equity VIII, L.P.       7,070,297     2,025,000   
Venturetek, L.P.       592,715     0   
Ruby Corp.       417,306     0   
Andrew S. Clark      345,990     0   
Scott Turner      205,555     0   
Jill Falcigno Guzzanti Trust U/W/O Louis Anthony Falcigno dated 12/31/03     188,888     0   
Sheilagh Falcigno Trust U/W/O Louis Anthony Falcigno dated 12/31/03      188,888     0   
Vicki Falcigno      111,111     0   
R. Wayne Clugston      105,555     0   
Rodney T. Sheng      92,276     0   
Christopher L. Spohn      85,933     0   
Daniel J. Devine      77,665     0   
Ross Woodard      59,281     0   
Jane McAuliffe      56,448     0   
Richard K. Gessner      44,444     0   
William C. Turner, Trustee of the Turner Trust, dated 1/7/82 as amended      40,059     0   
Roberts Wesleyan College      36,230     0   
David Vande Pol      34,722     0   
NCCF Support, Inc.       27,777     0   
Comerica Ventures Incorporated      25,792     0   
Scott C. Turner and Leslie Turner      22,222     0   
Douglas G. Turner and Roberta      22,222     0   
Lisa Vande Pol      20,000     0   
Linda M. Clugston      19,333     0   
Martin A. Bell      18,444     0   
Jonathan Turkel      17,360     0   
Leonard Katz      17,360     0   
Charlene Dackerman      16,687     0   
T.R. Irwin      8,610     0   
Steve Isbister      8,610     0   
Alfred Rattenni      5,555     0   
Elizabeth Tice      5,555     0   
The Tyler Christian Guthrie Exempt Irrevocable Trust      5,555     0   
The Cooper Keith Guthrie Exempt      5,555     0   
            

  Total      10,000,000     2,025,000   
            



 
SCHEDULE B  

Underwriter   

Number of  
Firm Securities 
to be Purchased   

Credit Suisse Securities (USA) LLC      5,400,000   

J.P. Morgan Securities Inc.   
    

4,050,000 
  

William Blair & Company, L.L.C.   
    

1,215,000 
  

BMO Capital Markets Corp.   
    

1,215,000 
  

Piper Jaffray & Co.   
    

1,215,000 
  

Signal Hill Capital Group LLC  
    

405,000 
  

        

  

Total  
    

13,500,000 
  

        



 
SCHEDULE C  

1.     General Use Free Writing Prospectuses (included in the General Disclosure Package)  

"General Use Issuer Free Writing Prospectus" includes each of the following documents:  

1.  Issuer Free Writing Prospectus dated April 14, 2009  

2.     Other Information Included in the General Disclosure Package  

The following information is also included in the General Disclosure Package:  

1.  The initial price to the public of the Offered Securities: $10.50 per share.  



 
SCHEDULE D  

Additional Required Lock-Up Agreements  

D.H. Blair Investment Banking Corp.  
Mary Obrochta  
Erich Tengelsen  
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Exhibit 5.1 

April 16, 2009  

Bridgepoint Education, Inc.  
13500 Evening Creek Drive North, Suite 600  
San Diego, California 92128  

 
Re: Registration Statement on Form S-1 (333-156408)  

Ladies and Gentlemen:  

        You have requested our opinion with respect to certain matters in connection with the filing by Bridgepoint Education, Inc., a Delaware 
corporation (the " Company "), of a Registration Statement on Form S-1 (File No. 333-156408) initially filed on December 22, 2008 (as 
amended and supplemented from time to time, the " Registration Statement ") with the Securities and Exchange Commission, including a 
related prospectus filed with the Registration Statement (the " Prospectus ") covering the offering for sale of an aggregate of up to 15,525,000 
shares of the Company's Common Stock, $0.01 par value (the " Shares "), of which up to 3,500,000 Shares will be sold by the Company and 
up to 12,025,000 Shares will be sold by the selling stockholders named therein (the " Selling Stockholders "). Of the Shares to be sold by the 
Selling Stockholders, 102,963 Shares will be purchased by the Selling Stockholders prior to their sale under outstanding stock options (the " 
Stockholder Option Shares "), 630,578 Shares will be purchased by the Selling Stockholders prior to their sale under outstanding warrants 
(the " Stockholder Warrant Shares "), 9,793,833 Shares will be issued upon the conversion of Series A Convertible Preferred Stock, 
$0.01 par value (" Preferred Stock "), prior to their sale (the " Stockholder Conversion Shares ") and 1,497,626 Shares are currently 
outstanding (the " Stockholder Outstanding Shares ").  

        This opinion is being furnished in accordance with the requirements of Item 601(b)(5)(i) of Regulation S-K.  

        In connection with this opinion, we have reviewed and relied upon the Registration Statement and related Prospectus, the Company's 
charter documents, as amended and restated to date, resolutions adopted by the Board of Directors of the Company and such other documents, 
records, certificates, memoranda and other instruments as we deem necessary as a basis for this opinion. With respect to the foregoing 
documents, we have assumed the genuineness of all signatures, the authenticity of all documents submitted to us as original and the conformity 
to originals of all documents submitted to us as certified or reproduced copies. We have also obtained from officers of the Company certificates 
as to certain factual matters and, insofar as this opinion is based on matters of fact, we have relied on such certificates without independent 
investigation.  

        In rendering the opinion set forth below, we have relied on the opinion to you of Richards, Layton & Finger, P.A., dated as of the date 
hereof with respect to certain matters governed by Delaware law.  

        Based on the foregoing review, and in reliance thereon, we are of the opinion that (i) the Stockholder Outstanding Shares are duly 
authorized, validly issued, fully paid and non-assessable; (ii) the Shares to be sold by the Company have been duly authorized, and if, as, and 
when issued and sold in the manner contemplated in the Registration Statement, will be validly issued, fully paid and non-assessable; (iii) the 
Stockholder Option Shares, when issued and paid for as contemplated in the applicable stock option agreements and sold as contemplated in 
the Registration Statement, will be duly authorized validly issued, fully paid and non-assessable; (iv) the Stockholder Warrant Shares, when 
issued and paid for as contemplated in the applicable warrant agreements and sold as contemplated in the Registration Statement, will be duly 
authorized, validly issued, fully paid and non-assessable; and (v) the Stockholder Conversion Shares, when issued upon the conversion of 
Preferred Stock in  



 

accordance with the Company's certificate of incorporation and sold as contemplated in the Registration Statement, will be duly authorized, 
validly issued, fully paid and non-assessable.  

        We consent to the filing of this opinion letter as Exhibit 5.1 to the Registration Statement and to the reference to this firm under the 
caption "Legal Matters" in the Registration Statement. In giving this consent, we do not admit that we are within the category of persons whose 
consent is required under Section 7 of the Securities Act of 1933, as amended, the rules and regulations of the Securities and Exchange 
Commission promulgated thereunder or Item 509 of Regulation S-K.  

        We express no opinion as to matters governed by any laws other than California and Delaware general corporate law.  

        This opinion letter is rendered to you solely for use in connection with the issuance and sale of the Shares in accordance with the 
Registration Statement as of the date first written above and is not to be relied on for any other purpose. We disclaim any obligation to advise 
you of facts, circumstances, events or developments that hereafter may be brought to our attention and that may alter, affect or modify the 
opinion expressed herein. Our opinion is expressly limited to the matters set forth above and we render no opinion, whether by implication or 
otherwise, as to any other matters relating to the Company or the Shares.  

    Respectfully submitted, 
 
  

 
  
 
/s/ SHEPPARD, MULLIN, RICHTER & HAMPTON LLP  

SHEPPARD, MULLIN, RICHTER & HAMPTON LLP 



 

 
QuickLinks  

Exhibit 5.1  

Re: Registration Statement on Form S-1 (333-156408)  



 
QuickLinks -- Click here to rapidly navigate through this document 

Exhibit 5.2 

[RICHARDS LAYTON & FINGER LETTERHEAD]  

April 16, 2009  

Bridgepoint Education, Inc.  
13500 Evening Creek Drive North, Suite 600  
San Diego, California 92128  

Re:  Registration Statement on Form S-1 (333-156408)  

Ladies and Gentlemen:  

        We have acted as special Delaware counsel to Bridgepoint Education, Inc., a Delaware corporation (the "Company"), in connection with 
the matters set forth herein. You have requested our opinion with respect to certain matters in connection with the filing by the Company of a 
Registration Statement on Form S-1 (File No. 333-156408) initially filed on December 22, 2008 (as amended and supplemented from time to 
time, the "Registration Statement") with the Securities and Exchange Commission, including a related prospectus filed with the Registration 
Statement covering the offering for sale of an aggregate of up to 15,525,000 shares of the Company's Common Stock, $0.01 par value (the 
"Shares"), of which up to 3,500,000 Shares will be sold by the Company and up to 12,025,000 Shares will be sold by the selling stockholders 
named therein (the "Selling Stockholders"). Of the Shares to be sold by the Selling Stockholders, 102,963 Shares will be purchased by the 
Selling Stockholders prior to their sale under outstanding stock options (the "Stockholder Option Shares"), 630,578 Shares will be purchased 
by the Selling Stockholders prior to their sale under outstanding warrants (the "Stockholder Warrant Shares"), 9,793,833 Shares will be issued 
upon the conversion of Series A Convertible Preferred Stock, $0.01 par value ("Preferred Stock"), prior to their sale (the "Stockholder 
Conversion Shares") and 1,497,626 Shares are currently outstanding (the "Stockholder Outstanding Shares").  

        For the purpose of rendering our opinion as expressed herein, we have been furnished and have reviewed copies of the following 
documents:  

        (i)    the Certificate of Incorporation of the Company as filed with the Secretary of State of the State of Delaware (the "Secretary of 
State") on May 21, 1999, as amended by the Certificate of Merger as filed with the Secretary of State on January 24, 2001, the 
Certificate of Amendment as filed with the Secretary of State on January 24, 2001, the Amended and Restated Certificate of 
Incorporation as filed with the Secretary of State on November 25, 2003, the Second Amended and Restated Certificate of 
Incorporation as filed with the Secretary of State on March 30, 2005, the Third Amended and Restated Certificate of Incorporation as 
filed with the Secretary of State on July 27, 2005, the Fourth Amended and Restated Certificate of Incorporation as filed with the 
Secretary of State on July 29, 2005, the Certificates of Correction as filed with the Secretary of State on December 11, 2008 and 
January 9, 2009 (collectively, the "Certificate of Incorporation");  

        (ii)   the Bylaws of the Company, the Amended and Restated Bylaws of the Company, and the amendments thereto (the "Bylaws"); 

        (iii)  the records of the Company, including the records of the proceedings of the Board of Directors of the Company (the "Board") 
and the stockholders of the Company, listed on schedule A hereto;  

        (iv)  the memorandum, dated March 31, 2009, prepared by Sheppard Mullin Richter & Hampton LLP ("Sheppard Mullin") 
summarizing the results of its due diligence review with respect to the outstanding shares of the capital stock of the Company; and  

        (v)   the legal opinion of Sheppard Mullin, counsel to the Company, dated April 16, 2009, addressed to you, as to the matters set 
forth therein.  

        With respect to the foregoing documents, we have assumed: (a) the genuineness of all signatures, and the incumbency, authority, legal 
right and power and legal capacity under all applicable laws and  



regulations, of the officers and other persons and entities signing each of the said documents as or on behalf of the parties thereto; (b) the 
authenticity of all documents submitted to us as originals; (c) the conformity to authentic originals of all documents submitted to us as certified, 
conformed, photostatic or other copies; and (d) that the foregoing documents, in the forms submitted to us for our review, have not been and 
will not be altered or amended in any respect material to our opinion as expressed herein. For the purpose of rendering our opinion as expressed 
herein, we have not reviewed any documents other than the documents listed above, and we assume there exists no provision of any such other 
document that bears upon or is inconsistent with our opinion as expressed herein. We have conducted no independent factual investigation of 
our own, but rather have relied solely upon the foregoing documents, the statements and information set forth therein, and the additional 
matters recited or assumed herein, all of which we assume to be true, complete and accurate in all material respects.  

 
Background  

        The Company was organized as a Delaware corporation on May 21, 1999, through the filing by its incorporator of its original Certificate 
of Incorporation with the Secretary of State. Under its original Certificate of Incorporation, the Company was authorized to issue up to 2,000 
shares of Common Stock. No director was named in the original Certificate of Incorporation; rather, the incorporator, acting by written consent, 
appointed Michael Clifford as the sole initial director. That consent, however, was lost, and neither the Company nor the incorporator has been 
able to locate it, despite diligent efforts to do so. On November 20, 2003, Mr. Clifford executed an affidavit confirming that the incorporator 
had elected him as the sole initial director on May 21, 1999.  

        On May 21, 1999, Mr. Clifford, acting by written consent as sole director, adopted the Company's organizational resolutions and 
authorized the issuance of 500 shares of Common Stock to each of Mr. Clifford and Louis Falcigno, in recognition of past services they 
provided to the Company in their capacities as founders. Pursuant to such resolutions, the Board ratified the filing of the Certificate of 
Incorporation, adopted the initial Bylaws, appointed the Company's officers and fixed the number of directors at two (but did not fill the 
vacancy created by the expansion).  

        On June 7, 1999, Messrs. Clifford and Falcigno, constituting all of the members of the Board, executed a written consent authorizing the 
offer of shares of Common Stock in units, each unit consisting of 100,000 shares, with a minimum of 20 units and a maximum of 30 units to be 
sold in the offering. In connection with this offering, the Board approved a 3,000-for-one stock split (the "Stock Split") of all then-outstanding 
shares of Common Stock ( i.e. , the 500 shares held by Mr. Clifford and the 500 shares held by Mr. Falcigno) and authorized the execution and 
delivery of all documents required to effect the Stock Split. The Board also approved an amendment to the Certificate of Incorporation to 
increase the total number of shares of all classes of capital stock to 25,000,000, consisting of 5,000,000 shares of preferred stock, par value 
$0.01 per share (the "Preferred Stock"), and 20,000,000 shares of Common Stock. The proposed amendment also provided the Board with 
"blank check" authority to divide the Preferred Stock into series, fix the designations and number of shares of those series, and determine the 
designations, rights and preferences of those series. The Board adopted a resolution directing the officers of the Company to prepare a 
certificate of amendment, to submit the certificate of amendment to the stockholders for adoption thereby and to file the certificate of 
amendment with the Secretary of State. The Company has not been able to locate a separate document reflecting the stockholders' adoption of 
such amendment; however, at the time the Board executed the unanimous consent approving the amendment, all of the issued and outstanding 
shares of the Company's capital stock were held by the directors.  

        The Certificate of Amendment in respect of such amendment was not filed with the Secretary of State until January 24, 2001. Paragraph 
THIRD of the Certificate of Amendment recites that the amendments were adopted on January 12, 2001, by the written consent of 
stockholders; however, the  
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Company has been unable to locate that consent. In addition, the language effecting the Stock Split was omitted from the Certificate of 
Amendment. On December 11, 2008, the Company filed a Certificate of Correction to the Certificate of Amendment to include language 
effecting the Stock Split. Between June 7, 1999 and January 24, 2001, the Company issued shares of Common Stock in excess of the 2,000 
shares of Common Stock that were authorized for issuance under the Certificate of Incorporation as in effect at the time of such issuances. All 
such shares, however, were issued on the basis that the Stock Split and the amendments adopted by the Board on June 7, 1999, had then 
become effective, and all persons who acquired shares of Common Stock during that period acquired such shares on that basis.  

        On November 7, 2003, the Board adopted resolutions (i) acknowledging that certain corporate records were inadvertently lost and that 
other corporate actions were not properly documented, (ii) confirming the number of outstanding shares issued as of November 3, 2003 and 
(iii) ratifying the issuance of all shares of capital stock, warrants and notes of the Company as of November 3, 2003. On November 25, 2003, 
the Board again ratified and approved the issuance of the Company's then-outstanding shares, notes and warrants (as set forth on a schedule 
specifically identifying the name of the securityholder, the number and type of securities held by such holder, and the date on which such 
securities were issued to such holder) and rescinded the issuance of any shares, notes or warrants not set forth on the schedule. The total 
number of outstanding shares of Common Stock as of November 24, 2003 was 5,241,548, and the total number of outstanding shares of 
Common Stock (assuming the conversion to Common Stock of all notes, warrants and other securities then-outstanding) was 14,125,226. In 
connection with the November 25, 2003 resolutions, the Board determined that the consideration received by the Company for the issuance of 
such shares, notes and warrants so ratified was full and adequate. Each holder of a security (as set forth on the schedule to the November 7, 
2003 resolutions), having received notice of the facts surrounding the issues relating to the Company's capital structure, including the record-
keeping issues and other potential defects in the authorization of the issuance of the shares, executed a consent acknowledging and agreeing 
that the amount of securities held by such holder, as reflected on the schedule, represented such holder's entire ownership interest in the 
Company's securities.  

        On November 25, 2003, the Board approved the issuance of shares of a series of preferred stock to be designated the "Series A 
Convertible Preferred Stock" (the "Series A Preferred Stock") pursuant to, and in the amount set forth in, the Securities Purchase Agreement, 
dated November 26, 2003, among the Company and the investors identified therein (as amended, the "Securities Purchase Agreement"), in 
exchange for consideration of $1 per share. On January 30, 2004, the Board ratified the initial issuance of 1,825,000 shares of Series A 
Preferred Stock pursuant to the Securities Purchase Agreement, as well as the issuance of 258,333 shares of Series A Preferred Stock issued to 
subsequent investors pursuant to joinder agreements to the Securities Purchase Agreement. Between February 4, 2004 and March 4, 2005, the 
Board authorized the issuance of an additional 2,250,000 shares of Series A Preferred Stock to Warburg Pincus Equity VII, LP ("Warburg") in 
exchange for consideration of $1.00 per share. On August 30, 2004, the Board authorized the issuance of an additional 1,333,000 shares of 
Series A Preferred Stock to Warburg in exchange for consideration of $1.00 per share. On December 28, 2004, the Board authorized the 
issuance of 3,500,000 shares of Series A Preferred Stock to Warburg in exchange for consideration of $1.00 per share. On March 4, 2005, the 
Board authorized the issuance of 5,500,000 shares of Series A Preferred Stock to Warburg in exchange for consideration of $1.00 per share. 
Following these issuances, the total number of shares of Series A Preferred Stock issued and outstanding was 14,666,333.  

        On November 25, 2003, the Board also approved, and the stockholders adopted, the Amended and Restated Certificate of Incorporation, 
which was filed with the Secretary of State and became effective on November 25, 2003 (the "First Restated Charter"). The First Restated 
Charter increased the authorized number of shares of capital stock to 152,500,000, consisting of 137,000,000 shares of  

3  



 

Common Stock and 15,500,000 shares of Preferred Stock, and provided for the creation of the Series A Preferred Stock. Under the First 
Restated Charter, upon an optional conversion of the Series A Preferred Stock, the holders thereof would receive shares of Common Stock 
representing a value equal to the sum of (i) an amount (the "Liquidation Preference") equal to the issue price of the Series A Preferred Stock, an 
8% annual return (14% after the seventh anniversary of the date of issuance) and any declared and unpaid dividends on the Series A Preferred 
Stock plus (ii) an amount (the "Participation Amount") equal to a fixed percentage of the total equity value of the Company over the 
Liquidation Preference (the "Common Equity Value"). The percentage of the Common Equity Value to which the holders of the Series A 
Preferred Stock would be entitled is referred to herein as the "Participation Percentage." Under the First Restated Charter, the Participation 
Percentage in effect at any time was determined based on the number of shares of Series A Preferred Stock that had been issued. The 
Participation Percentage was set at 20% whenever the number of shares of Series A Preferred Stock that had been issued was 750,000 or less, 
but the Participation Percentage increased pursuant to a formula as additional shares of Series A Preferred Stock were issued, until it reached 
75% when all 15,333,333 shares of Series A Preferred contemplated by the Securities Purchase Agreement were sold.  

        Because the Participation Percentage was set at a fixed percentage, based on the number of shares of Series A Preferred Stock that had 
been issued, it was not subject to dilution based on the issuance of additional shares of Common Stock or other securities or the grant of 
management stock options. The First Restated Charter provided, however, that if the number of stock options granted to management would 
have diluted the interest of the "Initial Common Stock Holders" ( i.e. , the holders of Common Stock of record as of the first date of issue of the 
Series A Preferred Stock) in the Common Equity Value by more than 37%, the excess dilution would proportionately dilute the Participation 
Percentage and the percentage interest of the Initial Common Stock Holders in the Common Equity Value. The determination whether the 37% 
threshold was breached was to be made by the Board, provided that if a majority of the holders of Series A Preferred Stock or the Initial 
Common Stock Holders disagreed, an independent appraiser selected by such holders and the Company would make the determination. In 
addition, the formula through which the conversion ratio was derived was based in part on the "Total Enterprise Value," which required a 
determination of the fair market value of the Common Stock as determined by the Board. Again, if holders of a majority of the Series A 
Preferred Stock or the Initial Common Stock Holders disagreed with the determination, an independent appraiser selected by such holders and 
the Company would make the determination.  

        The First Restated Charter provided that each share of Series A Preferred Stock would be entitled to that number of votes equal to the 
number of shares of Common Stock into which such share was then convertible, and further provided that, except with respect to the special 
voting rights of the Series A Preferred Stock set forth in the First Restated Charter and except as otherwise required by law, the Series A 
Preferred Stock would vote together with the Common Stock as a single class on all matters. The First Restated Charter also contained a 
provision specifying that, notwithstanding Section 242(b) of the General Corporation Law, the holders of Common Stock and Series A 
Preferred Stock shall vote together as one class on any amendment to increase the number of authorized shares of Common Stock. This 
provision remained in place throughout all subsequent amendments to the Certificate of Incorporation.  

        On April 22, 2004, the Board committed that the Company would grant Bill Wenrich an option for .25% of the then-outstanding Common 
Stock, vested over four years and priced at the fair market value of the stock on the date of grant. This grant was to be made in connection with 
Mr. Wenrich's appointment as Independent Director. The grant was actually made to Mr. Wenrich in February 2006 under the terms of a 
stockholder-ratified stock option plan. On February 8, 2005, the Board authorized the issuance of 11,749 shares of Common Stock to Roberts 
Wesleyan College ("RWC"). The Board also adopted resolutions providing that the previous resolutions authorizing the grant of an option to  
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RWC to purchase 80,892 shares of Common Stock would be modified to authorize instead new options to purchase 59,742 shares of Common 
Stock, with 18,750 shares having an exercise price of $.25 and 40,992 shares having an exercise price of $.50. On March 9, 2005, one warrant 
was issued to RWC with an effective date of July 1, 2004; the warrant provided an option to purchase 59,741 shares with an exercise price of 
$.25. In March 2005, the Board also approved the issuance of the warrant to purchase 59,742 shares to RWC; the resolutions do not reflect the 
exercise price, but provide that the terms of the warrant shall be as set forth on an exhibit attached to the resolutions. The resolutions do not 
include the exhibit that was to have been attached, but the Company has a copy of the warrant so issued.  

        On March 30, 2005, the Board approved the Second Amended and Restated Certificate of Incorporation (the "Second Restated Charter"), 
which increased the number of authorized shares to 291,200,000, consisting of 275,000,000 shares of Common Stock and 16,200,000 shares of 
Series A Preferred Stock, and provided that the "Participation Percentage" would be 76.11% when 16,166,133 shares had been issued. Holders 
of a majority of the Series A Preferred Stock (which also constituted a majority in voting power of the outstanding stock) adopted the Second 
Restated Charter by written consent on March 30, 2005, and it was filed and became effective on March 30, 2005. The Company has been 
unable to locate any record of a substantially contemporaneous notice of the adoption of the Second Restated Charter to the holders of capital 
stock entitled to vote thereon who did not execute the consent. Such notice, however, was provided to such holders on December 23, 2008.  

        On March 30, 2005, the Board authorized the issuance of 1,500,000 shares of Series A Preferred Stock to Warburg in exchange for 
consideration of $1.00 per share. Following this issuance, the total number of issued and outstanding shares of Series A Preferred Stock would 
have been 16,166,333. In connection with this authorization, on July 25, 2005, the Board approved the Third Amended and Restated Certificate 
of Incorporation, which was filed and became effective on July 27, 2005, and on July 29, 2005, the Board approved the Fourth Amended and 
Restated Certificate of Incorporation, which was filed and became effective on that date. The Fourth Amended and Restated Certificate of 
Incorporation was filed for the sole purpose of correcting immaterial errors in the Third Restated Certificate of Incorporation; accordingly, 
these documents will be analyzed together for purposes of this opinion and are referred to herein as the "Fourth Restated Charter." Holders of a 
majority of the Series A Preferred Stock (which also constituted a majority in voting power of the outstanding capital stock) adopted the Fourth 
Restated Charter by written consent. The Company has been unable to locate any record of a substantially contemporaneous notice of the 
adoption of the Fourth Restated Charter to the holders of capital stock entitled to vote thereon who did not execute the consent. Such notice, 
however, was provided to such holders on December 23, 2008.  

        The Fourth Restated Charter increased the number of authorized shares to 319,850,000, consisting of 300,000,000 shares of Common 
Stock and 19,850,000 shares of Series A Preferred Stock, and revised the optional conversion provisions of the Series A Preferred Stock, while 
maintaining the principle that the holders thereof would receive a value equal to the sum of the Participation Amount and the Liquidation 
Preference. The Participation Amount was to be received through the conversion of the Series A Preferred Stock into Common Stock at a fixed 
conversion ratio, subject to standard anti-dilution protection. The conversion ratio was set such that if shares of Series A Preferred Stock were 
converted immediately, the value of the Common Stock issued would equal the Participation Amount that would have resulted from the 
application of the formula in the Second Restated Charter, utilizing a Participation Percentage of 85.14%. The 9.03% increase in the 
Participation Percentage (over the 76.11% then in effect) was determined by dividing the $3,612,000 investment by the total equity value of the 
Company based on a $40 million pre-money valuation. The fixed conversion rate structure subjected the Participation Percentage to dilution for 
future option grants. Consistent with these changes, the Fourth Restated Charter also eliminated the provisions dealing with any objection by 
the  

5  



Initial Common Stock Holders with respect to certain determinations of the Board and the appointment of an independent appraiser.  

        On July 20, 2005, the Board approved the issuance of an unsecured subordinated convertible promissory note to Warburg in a principal 
amount of $3,500,000, with a maturity date of September 30, 2005, at which time the holder could convert the outstanding balance into shares 
of Series A Preferred Stock at $1.00 per share. The note was issued on July 27, 2005, and on that same day, Warburg sent a notice to the 
Company to convert the note into 3,500,000 shares of Series A Preferred Stock. On July 26, 2005, the Board authorized the issuance of a total 
of 112,000 shares of Series A Preferred Stock to four members of management pursuant to a Subscription Agreement, which provided that the 
Company would receive consideration of $1.00 per share. The holders of a majority of the Series A Preferred Stock approved the terms of the 
Subscription Agreement and the issuance.  

        On January 20, 2006, the Board approved the Company's 2005 Stock Incentive Plan (the "Plan"), under which 29,663,925 shares of 
Common Stock were reserved for issuance. This Plan was subsequently adopted by the holder of a majority of the outstanding Series A 
Preferred Stock (which constituted approval by a majority in voting power of the outstanding stock). The Company has been unable to locate 
any record of a substantially contemporaneous notice of such adoption to the holders of capital stock entitled to vote thereon who did not 
execute the consent. Such notice, however, was provided on December 23, 2008. At this meeting, the Board authorized time-vested options to 
the founders and to other members of senior management under the terms of the Plan, with an exercise price of $.07 per share, which the Board 
determined to be the fair market value of the Common Stock on the date of grant. The Board also issued options to members of the 
management team outside the terms of the Plan.  

        On April 1, 2006, the Board modified Scott Turner's employment agreement and founder options to extend the exercise period of such 
options. On August 23, 2006, the Board amended the Plan to increase the number of shares of Common Stock reserved for issuance thereunder 
and to reserve shares of Common Stock for issuance outside the Plan. The amendment was approved by holders of a majority of the 
outstanding shares of Series A Preferred Stock (which constituted a majority in voting power of the outstanding capital stock), acting by 
written consent, on February 12, 2007. The Company has been unable to locate any record of a substantially contemporaneous notice of such 
adoption to the holders of capital stock entitled to vote thereon who did not execute the consent. Such notice, however, was provided on 
December 23, 2008.  

        On February 28, 2007, the Board granted, in accordance with the terms of the Plan, time-vested options to Robert Hartman at an exercise 
price of $.09 per share. On November 27, 2007, the Board approved the Amended and Restated 2005 Stock Incentive Plan (the "Amended and 
Restated Plan") to increase the number of shares available for issuance thereunder and to make certain other technical changes. At that time, the 
Board also eliminated the reservation of shares for issuance upon the exercise of awards outside the Amended and Restated Plan. On that same 
day, the holders of a majority of the outstanding Series A Preferred Stock (which constituted a majority in voting power of the outstanding 
shares of capital stock) adopted the Amended and Restated Plan, acting by written consent. The Company has been unable to locate any record 
of a substantially contemporaneous notice of such adoption to the holders of capital stock entitled to vote thereon who did not execute the 
consent. Such notice, however, was provided on December 23, 2008. The Board also granted, in accordance with the terms of the Amended 
and Restated Plan, time-vested options, with an exercise price of $.13 per share, to various individuals.  
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Issues Presented for Consideration  

A.    Organizational Matters  

        The Company's initial director was not named in the original Certificate of Incorporation. Under the General Corporation Law, if the 
directors are not specifically named in the original certificate of incorporation—as in the case of the Company—the powers of the incorporator, 
including the power to adopt the organizational resolutions, continue until such time as the directors are elected. In the present case, all of the 
organizational resolutions were adopted by Mr. Clifford, in his capacity as sole director; however, the Company has been unable to locate the 
consent of the incorporator appointing him as such. Thus, there is a question as to whether Mr. Clifford, acting as sole director, had the 
authority to adopt the organizational resolutions included in the May 21, 1999 consent of the Board, including the resolution authorizing the 
initial issuance of Common Stock. We believe that the extrinsic evidence establishes that Mr. Clifford was duly elected as the sole initial 
director and, as such, had the authority to take the actions referenced in the initial Board consent.  

        An additional question that arises is whether the initial Board consent constituted a valid action of the Board, given that Mr. Clifford, 
through that consent, had expanded the size of the Board to two directors but was the only director then in office. As a result of the expansion, 
the consent was adopted by unanimous written consent of the directors then in office, but by less than a majority of the total authorized 
directors, which raises quorum issues. Under Section 2.6 of the Bylaws adopted by virtue of that consent, however, "[a] majority of the number 
of directors fixed by, or in the manner provided in, these bylaws shall constitute a quorum for the transaction of business; provided, however, 
that whenever, for any reason, a vacancy occurs in the board of directors, a quorum shall consist of a majority of the remaining directors until 
the vacancy has been filled." Thus, the relevant inquiry is whether the Bylaws effectively provided that a majority of the remaining directors 
would constitute a quorum and whether Mr. Clifford, as the sole remaining director, satisfied the minimum quorum requirements under the 
General Corporation Law. In our view, Mr. Clifford, as the sole remaining director, satisfied the minimum quorum requirements under the 
General Corporation Law.  

B.    Appointment of Louis Falcigno as a Director and Certain Subsequent Board Appointments  

        The initial Board consent provided that the "Board of Directors shall consist of two Director[s]." The resolution establishing the size of the 
Board was consistent with Section 2.2 of the Bylaws as adopted by the initial Board consent. That section provided that "the board of directors 
of the corporation shall consist of four (4) persons," but further specified that "[t]he number of directors may at any time and from time to time 
be increased or decreased by action of either the shareholders or the board of directors." Thus, while the Bylaws initially called for a Board 
consisting of four directors, they provided that such number could be increased or decreased through an action of the Board, such as the 
establishment of the size of the Board adopted in the initial Board consent. Accordingly, immediately following the adoption of the initial 
Board consent, there were a total of two authorized directorships: one filled by Mr. Clifford and one vacancy.  

        As indicated above, the initial Board consent did not include a resolution filling the vacancy created by the expansion of the Board. But 
the immediately succeeding action of the Board included in the Company's records—a unanimous written consent executed on June 7, 1999—
reflects that each of Messrs. Clifford and Falcigno then constituted the entire Board. In addition, Mr. Clifford's November 20, 2003 affidavit 
provides that "[t]he appointment of Louis Falcigno as a director of the [Company] as of May 21, 1999, is hereby ratified." At this time, 
Mr. Clifford, as the sole director in office, had the authority under the Bylaws and the General Corporation Law to fill vacancies on the Board, 
and we believe that the extrinsic evidence establishes that Mr. Falcigno was duly elected to the Board as of May 21, 1999 to fill the vacancy 
created by the expansion of the Board effected pursuant to the initial Board consent. Subsequent to the appointment of Mr. Falcigno, additional 
directors were  
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added to the Board, although there is no record in certain cases of a resolution of the Board formally expanding the size of the Board. As 
indicated above, however, under the Bylaws and the General Corporation Law, the Board was authorized to increase the number of directors 
and to fill the vacancies created thereby. In our view, the election by the Board of such additional directors had the effect of simultaneously 
expanding the size of the Board to accommodate such directors' election to the Board.  

C.  The Stock Split and Stock Issuances from the Initial Issuance through the Effectiveness of the Certificate of Amendment  

        As noted above, at its June 7, 1999 meeting, the Board approved the Stock Split and an amendment to the Certificate of Incorporation to 
increase the number of authorized shares of Common Stock and to authorize shares of "blank check" Preferred Stock. The Certificate of 
Amendment reflecting the amendments was not filed until January 24, 2001, and the language required to effect the Stock Split was 
inadvertently omitted from the Certificate of Amendment. The Certificate of Amendment was subsequently corrected to include the language 
effecting the Stock Split. Following the Board's adoption of the Stock Split and the amendments but prior to the filing of the Certificate of 
Amendment, the Board issued shares of Common Stock (including the shares purported to be issued pursuant to the Stock Split) in excess of 
the number of shares of Common Stock authorized under the Certificate of Incorporation as then in effect. In our view, the shares issued 
pursuant to the Stock Split, as well as the shares issued between the time of the initial stock issuance and the effectiveness of the Certificate of 
Amendment, are valid, notwithstanding these defects, given that the Certificate of Correction relates back to date of the filing of the Certificate 
of Amendment to cure the defects caused by the omission of the language effecting the Stock-Split (except as to parties substantially and 
adversely affected thereby), that the extrinsic evidence demonstrates that no relevant parties were substantially and adversely affected by the 
Certificate of Correction, and that the stockholders' acknowledgment confirming the number of outstanding shares issued as of November 3, 
2003 (as reflected in the Board resolutions adopted on November 7, 2003) described above constituted a valid ratification of the issuance of 
such other shares.  

D.    Notice of Stockholder Action by Written Consent  

        As described above, on several occasions the Company amended the Certificate of Incorporation or took other actions, such as adopting 
the Plan and amendments thereto, with the approval of a majority in voting power (but less than all) of the stockholders entitled to vote thereon, 
acting by written consent. But the Company did not provide the notice of these actions to the non-consenting stockholders, as required by the 
General Corporation Law and the Bylaws,(1) until December 23, 2008, years after any such action was taken. The Company's delay in sending 
such notice raises questions regarding the effectiveness of such amendments and other actions. Specifically, in cases where the amendment 
increased the number of authorized shares, or provided for the issuance of options up to a specified threshold, any issue regarding the 
effectiveness of the amendment or action could affect the validity of any shares issued under the relevant instrument. In our view, the delay in 
such notice would not result in a finding that such amendments to the Certificate of Incorporation, the Plan or any amendments thereto are 
ineffective, nor would it result in a finding that any shares or options issued thereunder are invalid, and at most gave rise to an estoppel claim 
on the part of those stockholders to whom the requisite notice had not initially been provided until such time as such notice was provided.  

(1)  At all relevant times, Section 1.4 of the Bylaws provided: "Within 10 days after obtaining authorization by written consent [pursuant to 
Section 228 of the General Corporation Law], notice must be given to those shareholders who have not consented in writing or who are 
not entitled to vote on the action." Section 1.4 of the Bylaws also required that the notice summarize the material features of the action 
so taken.  
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E.    Amendment to the Second Restated Charter  

        As described above, the Company amended the Second Restated Charter to change the conversion ratio of the Series A Preferred Stock 
from a specified formula to a fixed ratio. The amendments contemplated by the Fourth Restated Charter were authorized by the Series A 
Preferred Stock (which constituted a majority in voting power of the Company's capital stock), acting by written consent, but no vote or 
consent of the holders of Common Stock, acting as a separate class, was sought or obtained. Thus, there is a question as to whether a separate 
class vote of the Common Stock was required under the General Corporation Law to authorize the amendments contemplated by the Fourth 
Restated Charter. In our view, no separate vote of the Common Stock was so required, because the amendment did not alter or change the 
powers, preferences or special rights of the Common Stock.  

 
Conclusion  

        We are not aware of any case directly addressing the issues posed for our consideration. Nonetheless, based upon and subject to our 
review of such matters of Delaware law as we have deemed necessary and appropriate to render our opinion as expressed herein, and subject to 
the assumptions, exceptions, limitations and qualifications set forth herein, it is our opinion that none of the issues presented for our 
consideration herein would affect the conclusions expressed in the opinion of Sheppard Mullin that (i) the Stockholder Outstanding Shares are 
duly authorized, validly issued, fully paid and non-assessable; (ii) the Shares to be sold by the Company have been duly authorized, and if, as, 
and when issued and sold in the manner contemplated in the Registration Statement, will be validly issued, fully paid and non-assessable; 
(iii) the Stockholder Option Shares, when issued and paid for as contemplated in the applicable stock option agreements and sold as 
contemplated in the Registration Statement, will be duly authorized validly issued, fully paid and non-assessable; (iv) the Stockholder Warrant 
Shares, when issued and paid for as contemplated in the applicable warrant agreements and sold as contemplated in the Registration Statement, 
will be duly authorized, validly issued, fully paid and non-assessable; and (v) the Stockholder Conversion Shares, when issued upon the 
conversion of Preferred Stock in accordance with the Company's certificate of incorporation and sold as contemplated in the Registration 
Statement, will be duly authorized, validly issued, fully paid and non-assessable.  

        We are admitted to practice law in the State of Delaware and do not hold ourselves out as being experts on the law of any other 
jurisdiction. The foregoing opinion is limited to the General Corporation Law currently in effect, and we have not considered and express no 
opinion on the effect of any other laws of the State of Delaware or the laws of any other state or jurisdiction, including state or federal laws 
relating to securities or other federal laws, or the rules and regulations of stock exchanges or of any other regulatory body.  

        We consent to the filing of this opinion letter as Exhibit 5.2 to the Registration Statement. In giving this consent, we do not admit that we 
are within the category of persons whose consent is required under Section 7 of the Securities Act of 1933, as amended, the rules and 
regulations of the Securities and Exchange Commission promulgated thereunder or Item 509 of Regulation S-K. We understand that Sheppard 
Mullin wishes to rely on this opinion in rendering its opinion to you in connection with the foregoing, and we consent to such reliance. Except 
as stated above, this opinion letter is rendered to you solely for use in connection with the issuance and sale of the Shares in accordance with 
the Registration Statement as of the date first written above and, without our prior written consent, may not be furnished or quoted to, or relied 
upon by, any other person or entity for any purpose.  

        We disclaim any obligation to advise you of facts, circumstances, events or developments that hereafter may be brought to our attention 
and that may alter, affect or modify the opinion expressed  
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herein. Our opinion is expressly limited to the matters set forth above and we render no opinion, whether by implication or otherwise, as to any 
other matters relating to the Company or the Shares.  

Very truly yours,  

/s/ Richards, Layton & Finger P.A.  

CSB/JMZ  
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