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UNITED STATES  
SECURITIES AND EXCHANGE COMMISSION  

Washington, D.C. 20549  

FORM 8-K  

CURRENT REPORT  
Pursuant to Section 13 OR 15(d) of  

The Securities Exchange Act of 1934  

November 14, 2007  

HALOZYME THERAPEUTICS, INC.  
(Exact name of registrant as specified in its charter)  

Registrant’s telephone number, including area code: (858) 794-8889  

Not Applicable  
(Former name or former address, if changed since last report.)  

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following provisions 
(see General Instruction A.2. below):  

   

  

  

          
Delaware   001-32335   88-0488686 

  

(State or other jurisdiction   (Commission   (IRS Employer 
of incorporation)   File Number)   Identification No.) 

          
11388 Sorrento Valley Road, San Diego, California    92121 

      

(Address of principal executive offices)    (Zip Code) 

  

�   Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 
  

�   Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 
  

�   Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b)) 
  

�   Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c)) 
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Item 3.03 Material Modification to Rights of Security Holders.  

     On November 15, 2007, Halozyme Therapeutics, Inc., a Nevada corporation (“Halozyme Nevada”) and the sole stockholder of the Registrant, merged with and into the 
Registrant for the purpose of changing Halozyme Nevada’s state of incorporation from Nevada to Delaware (the “Reincorporation”).  

     The Reincorporation was accomplished pursuant to an Agreement and Plan of Merger (the “Merger Agreement”), which was approved by Halozyme Nevada’s 
stockholders at a special meeting of the stockholders held on November 14, 2007, a copy of which is attached hereto as Exhibit 99.1 and incorporated herein by reference.  

     In connection with the Reincorporation and pursuant to the Merger Agreement, at the effective time of the Reincorporation: (i) each outstanding share of Halozyme 
Nevada common stock, par value $0.001 per share, was automatically converted into one share of the Registrant’s common stock, par value $0.001 per share, with the 
result that the Registrant is now the publicly-held corporation and Halozyme Nevada has been merged out of existence; (ii) each stock certificate representing issued and 
outstanding shares of Halozyme Nevada common stock continues to represent the same number of shares of the Registrant’s common stock; (iii) the stockholders of 
Halozyme Nevada became the stockholders of the Registrant; (iv) each option, other right to purchase, or security convertible into or exercisable for, Halozyme Nevada 
common stock (a “Right”) outstanding immediately prior to the Reincorporation was converted into and became an equivalent Right to acquire, upon the same terms and 
conditions, the equal number of shares of the Registrant’s common stock (whether or not such option was then exercisable) and the exercise price per share under each 
respective Right remained equal to the exercise price per share immediately prior to the Merger; (v) the stock purchase right associated with each outstanding share of 
Halozyme Nevada’s common stock under its Rights Agreement was converted into an identical stock purchase right associated with each share of Halozyme Delaware 
common stock; (vi) the directors and officers of Halozyme Nevada in office immediately prior to the Reincorporation became the directors and officers the Registrant 
following the Reincorporation; and (vii) an Amended and Restated Certificate of Incorporation, Bylaws, and Certificate of Designation, Preferences and Rights (the 
“Certificate of Designation”) under the laws of the State of Delaware were adopted.  

     Holders of outstanding stock certificates representing shares of Halozyme Nevada common stock will not be required to surrender such certificate to either Halozyme 
Nevada or the Registrant. The constituent instruments defining the rights of holders of the Registrant’s common stock will now be the Certificate of Incorporation, 
Bylaws, and Certificate of Designation, which are filed as Exhibit 99.2, Exhibit 99.3 and Exhibit 99.4, respectively, to this Current Report on Form 8-K and incorporated 
by reference herein.  

     Delaware corporate law will now be applicable in the determination of the rights of stockholders of the Registrant. The Registrant refers its stockholders to the 
discussion entitled “Approval of an Agreement and Plan of Merger Pursuant to Which We Will Reincorporate From the State of Nevada to the State of Delaware” 
beginning on page two of the definitive proxy statement filed on October 11, 2007, with the Securities and Exchange Commission and incorporated herein by reference, 
for a summary of all of the material terms of the charter documents, bylaws and laws of the two states as they pertain to stockholder rights.  

Item 8.01 Other Events.  

     On November 14, 2007, the Registrant held a special meeting of stockholders. At the meeting, the stockholders approved the Reincorporation into Delaware.  

     The Registrant’s common stock will continue to trade on the Nasdaq Global Market under the ticker symbol “HALO.” In addition, the Reincorporation will not result 
in any change in the Registrant’s CUSIP number, business, assets, liabilities, corporate headquarters, directors, management or employees.  

Item 9.01 Financial Statements and Exhibits.  

     (d) Exhibits.  

   

      
Exhibit No.   Description 

       
99.1  

  
Agreement and Plan of Merger, dated November 14, 2007, by and between the Registrant and Halozyme Therapeutics, Inc., a Nevada corporation and 
the Registrant’s predecessor in interest. 

       
99.2    Certificate of Incorporation of the Registrant.* 
       
99.3    Bylaws of the Registrant.* 
       
99.4    Certificate of Designation of the Registrant. 
       
99.5    Specimen Common Stock Certificate of the Registrant. 

  

*   Incorporated by reference from definitive proxy statement filed with the SEC on Form DEF14A on October 11, 2007. 
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SIGNATURES  

     Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the undersigned hereunto 
duly authorized.  

   

 

          
  Halozyme Therapeutics, Inc.  

    

November 19, 2007  By:   /s/ David A. Ramsay     
    David A. Ramsay     
    Secretary and Chief Financial Officer     
  



   



   

Exhibit 99.1 

   

AGREEMENT AND PLAN OF MERGER  
 

OF  
HALOZYME THERAPEUTICS, INC.  

(A NEVADA CORPORATION)  
WITH  

AND INTO  
HALOZYME THERAPEUTICS, INC.  

(A DELAWARE CORPORATION)  
   

This AGREEMENT AND PLAN OF MERGER (this “ Agreement ”) dated as of November 14, 2007, by and between Halozyme 
Therapeutics, Inc., a Nevada corporation (“ HALO-Nevada ”), and Halozyme Therapeutics, Inc., a Delaware corporation and wholly-
owned subsidiary of HALO-Nevada (“ HALO-Delaware ”), is made with respect to the following facts.  

   

RECITALS  
   

WHEREAS, HALO-Nevada is a corporation duly organized and existing under the laws of the State of Nevada;  
   

WHEREAS, HALO-Delaware is a corporation duly organized and existing under the laws of the State of Delaware;  
   

WHEREAS, the respective Boards of Directors for HALO-Nevada and HALO-Delaware have determined that, for purposes of 
effecting the reincorporation of HALO-Nevada in the State of Delaware, it is advisable and to the advantage of said two corporations and 
their stockholders that HALO-Nevada merge with and into HALO-Delaware so that HALO-Delaware is the surviving corporation on the 
terms provided herein (the “ Merger ”); and  
   

WHEREAS, the respective Board of Directors HALO-Nevada and HALO-Delaware, the stockholders of HALO-Nevada, and the sole 
stockholder of HALO-Delaware have adopted and approved this Agreement.  
   

NOW THEREFORE, based upon the foregoing, and in consideration of the mutual promises and covenants contained herein and 
other good and valuable consideration, the receipt of which is hereby acknowledged, the parties to this Agreement agree as follows.  

   

ARTICLE I  
   

THE MERGER  
   

1.1   The Merger; Surviving Corporation.   Subject to the terms and conditions set forth in this Agreement, at the Effective Time (as 
defined in Section 1.5 below), HALO-Nevada shall be merged with and into HALO-Delaware, subject to and upon the terms and 
conditions provided in this Agreement and the applicable provisions of the General Corporation Law of the State of Delaware (the “ DGCL 
”) and the applicable provisions of the Nevada Revised Statutes (the “ NRS ”), and the separate existence of HALO-Nevada shall cease. 
HALO-Delaware shall be the surviving entity (the “ Surviving Corporation ”) and shall continue to be governed by the DGCL.  
   

1.2   Constituent Corporations.   The name, address, jurisdiction of organization and governing law of each of the constituent 
corporations is as follows:  
   

(a) HALO-Nevada: Halozyme Therapeutics, Inc., a corporation organized under and governed by the laws of the State of 
Nevada with an address of 11588 Sorrento Valley Road, Suite 17, San Diego, CA 92121; and  

   

(b) HALO-Delaware: Halozyme Therapeutics, Inc., a corporation organized under and governed by the laws of the State of 
Delaware with an address of 11588 Sorrento Valley Road, Suite 17, San Diego, CA 92121.  

   



   

1.3   Surviving Corporation.   Halozyme Therapeutics, Inc., a corporation organized under the laws of the State of Delaware, shall be 
the surviving corporation.  
   

1.4   Address of Principal Office of the Surviving Corporation .  The address of HALO-Delaware, as the Surviving Corporation, shall 
be 11588 Sorrento Valley Road, Suite 17, San Diego, CA 92121.  
   

1.5   Effective Time .  The Merger shall become effective (the “ Effective Time ”), on the date upon which the last to occur of the 
following shall have been completed:  
   

(a) This Agreement and the Merger shall have been adopted and recommended to the stockholders of HALO-Nevada by the Board of 
Directors of HALO-Nevada and approved by a majority of the voting power of the outstanding stock of HALO-Nevada entitled to vote 
thereon, in accordance with the requirements of the NRS;  
   

(b) This Agreement and the Merger shall have been adopted by the Board of Directors of HALO-Delaware in accordance with the 
requirements of the DGCL;  
   

(c) The effective date of the Merger as stated in the executed Articles of Merger (the “ Articles of Merger ”) filed with the Secretary 
of State for the State of Nevada; and  
   

(d) An executed Certificate of Merger (the “ Certificate of Merger ”) or an executed counterpart to this Agreement meeting the 
requirements of the DGCL shall have been filed with the Secretary of State of the State of Delaware.  
   

1.6   Effect of the Merger .  The effect of the Merger shall be as provided in this Agreement, the Articles of Merger, the Certificate of 
Merger and the applicable provisions of the DGCL and the NRS. Without limiting the foregoing, from and after the Effective Time, all the 
property, rights, privileges, powers and franchises of HALO-Nevada shall vest in HALO-Delaware, as the Surviving Corporation, and all 
debts, liabilities and duties of HALO-Nevada shall become the debts, liabilities and duties of HALO-Delaware, as the Surviving 
Corporation.  
   

1.7   Certificate of Incorporation; Bylaws .  
   

(a) From and after the Effective Time, the Certificate of Incorporation of HALO-Delaware shall be the Certificate of Incorporation of 
the Surviving Corporation.  
   

(b) From and after the Effective Time, the Bylaws of HALO-Delaware as in effect immediately prior to the Effective Time shall be 
the Bylaws of the Surviving Corporation.  
   

1.8   Officers and Directors .  The officers of HALO-Nevada immediately prior to the Effective Time shall continue as officers of the 
Surviving Corporation and remain officers until their successors are duly appointed or their prior resignation, removal or death. The 
directors of HALO-Nevada immediately prior to the Effective Time shall continue as directors of the Surviving Corporation and shall 
remain as directors for the term dictated by each director’s class of directorship (e.g. Class I, Class II or Class III) until their successors are 
duly elected and qualified or their prior resignation, removal or death.  

   

ARTICLE II  
   

CONVERSION OF SHARES  
   

2.1   Conversion of Common Stock of HALO-Nevada .  At the Effective Time by virtue of the Merger, and without any action on part 
of the holders of any outstanding shares of HALO-Nevada:  
   

(a) each share of common stock of HALO-Nevada, par value of $.001 per share, issued and outstanding immediately prior to the 
Effective Time shall be converted (without the surrender of stock certificates or any other action) into one (1) fully paid and non-
assessable share of common stock, par value $0.001, of HALO-Delaware’s common stock, $.001 par value per share (the “ Common 
Stock ”); and  

   

(b) the one thousand shares of HALO-Delaware common stock owned by HALO-Nevada shall be canceled at the Effective 
Time.  

 



   

2.2   HALO-Nevada Options, Stock Purchase Rights, Convertible Securities .  
   

(a) From and after the Effective Time, the Surviving Corporation shall assume the obligations of HALO-Nevada under, and continue, 
the option plans and all other employee benefit plans of HALO-Nevada. Each outstanding and unexercised option, other right to purchase, 
or security convertible into or exercisable for, HALO-Nevada common stock (a “ Right ”) shall become, an option, right to purchase or a 
security convertible into the Surviving Corporation’s Common Stock, on the basis of one share of the Surviving Corporation’s Common 
Stock for each one share of HALO-Nevada common stock issuable pursuant to any such Right, on the same terms and conditions and at an 
exercise price equal to the exercise price applicable to any such HALO-Nevada Right from and after the Effective Time. This paragraph 2.2
(a) shall not apply to currently issued and outstanding HALO-Nevada common stock. Such common stock is subject to paragraph 2.1 
hereof.  
   

(b) A number of shares of the Surviving Corporation’s Common Stock shall be reserved for issuance upon the exercise of options and 
convertible securities equal to the number of shares of HALO-Nevada common stock so reserved immediately prior to the Effective Time.  
   

2.3   Certificates .  At and after the Effective Time, all of the outstanding certificates that immediately prior thereto represented shares 
of common stock, options, warrants or other securities of HALO-Nevada shall be deemed for all purposes to evidence ownership of and to 
represent the shares of the respective common stock, options, warrants or other securities of HALO-Delaware, as the case may be, into 
which the shares of common stock, options, warrants or other securities of HALO-Nevada represented by such certificates have been 
converted as herein provided and shall be so registered on the books and records of the Surviving Corporation or its transfer agent. The 
registered owner of any such outstanding certificate shall, until such certificate shall have been surrendered for transfer or otherwise 
accounted for to the Surviving Corporation or its transfer agent, have and be entitled to exercise any voting and other rights with respect to, 
and to receive any dividends and other distributions upon, the shares of common stock, options, warrants or other securities of HALO-
Delaware, as the case may be, evidenced by such outstanding certificate, as above provided.  

   

ARTICLE III  
   

TRANSFER AND CONVEYANCE OF ASSETS AND ASSUMPTION OF LIABILITIES  
   

3.1   Transfer, Conveyance and Assumption .  At the Effective Time, HALO-Delaware shall continue in existence as the Surviving 
Corporation, and without further action on the part of HALO-Nevada or HALO-Delaware, succeed to and possess all the rights, privileges 
and powers of HALO-Nevada, and all the assets and property of whatever kind and character of HALO-Nevada shall vest in HALO-
Delaware without further act or deed. Thereafter, HALO-Delaware, as the Surviving Corporation, shall be liable for all of the liabilities and 
obligations of HALO-Nevada, and any claim or judgment against HALO-Nevada may be enforced against HALO-Delaware as the 
Surviving Corporation, in accordance with Section 259 of the DGCL.  
   

3.2   Further Assurances .  If at any time HALO-Delaware shall consider or be advised that any further assignment, conveyance or 
assurance is necessary or advisable to vest, perfect or confirm of record in it the title to any property or right of HALO- Nevada, or 
otherwise to carry out the provisions hereof, officers of HALO-Nevada as of the Effective Time shall execute and deliver any and all 
proper deeds, assignments and assurances, and do all things necessary and proper to vest, perfect or convey title to such property or right in 
HALO-Delaware and otherwise to carry out the provisions hereof.  

   

ARTICLE IV  
   

REPRESENTATIONS AND WARRANTIES OF HALO-NEVADA  
   

HALO-Nevada represents and warrants to HALO-Delaware as follows:  
   

4.1   Validity of Actions .  HALO-Nevada (a) is a corporation duly formed, validly existing and in good standing under the laws of the 
State of Nevada, and (b) has full power and authority to enter into this Agreement and to carry out all acts contemplated by it. This 
Agreement has been duly executed and delivered on behalf of HALO-  

 



   

Nevada. HALO-Nevada has received all necessary authorization to enter into this Agreement, and this Agreement is a legal, valid and 
binding obligation of HALO-Nevada, enforceable against HALO-Nevada in accordance with its terms. The execution and delivery of this 
Agreement and consummation of the transactions contemplated by it will not violate any provision of HALO-Nevada’s Articles of 
Incorporation or Bylaws, nor violate, conflict with or result in any breach of any of the terms, provisions or conditions of, or constitute a 
default or cause acceleration of, any indebtedness under any agreement or instrument to which HALO-Nevada is a party or by which it or 
its assets may be bound, or cause a breach of any applicable Federal or state law or governmental regulation, or any applicable order, 
judgment, writ, award, injunction or decree of any court or governmental instrumentality.  

   

ARTICLE V  
   

REPRESENTATIONS AND WARRANTIES OF HALO-DELAWARE  
   

HALO-Delaware represents and warrants to HALO-Nevada as follows:  
   

5.1   Validity of Actions .  HALO-Delaware (a) is duly organized, validly existing and in good standing under the laws of the State of 
Delaware, and (b) has full power and authority to enter into this Agreement and to carry out all acts contemplated by it. This Agreement has 
been duly executed and delivered on behalf of HALO-Delaware. HALO- Delaware has received all necessary authorization to enter into 
this Agreement, and this Agreement is a legal, valid and binding obligation of HALO- Delaware, enforceable against HALO- Delaware in 
accordance with its terms. The execution and delivery of this Agreement and consummation of the transactions contemplated by it will not 
violate any provision of the Certificate of Incorporation or Bylaws of HALO-Delaware nor violate, conflict with or result in any breach of 
any of the terms, provisions or conditions of, or constitute a default or cause acceleration of, any indebtedness under any agreement or 
instrument to which HALO-Delaware is a party or by which it or its assets may be bound, or cause a breach of any applicable federal or 
state law or regulation, or any applicable order, judgment, writ, award, injunction or decree of any court or governmental instrumentality.  

   

ARTICLE VI  
   

FURTHER ACTIONS  
   

6.1   Additional Documents.   At the request of any party, each party will execute and deliver any additional documents and perform 
in good faith such acts as reasonably may be required in order to consummate the transactions contemplated by this Agreement.  

   

ARTICLE VII  
   

CONDITIONS TO THE MERGER  
   

The obligation of HALO-Delaware and of HALO-Nevada to consummate the Merger shall be subject to the satisfaction or waiver of 
the following conditions:  
   

7.1   Bring Down .  The representations and warranties set forth in this Agreement shall be true and correct in all material respects at, 
and as of, the Effective Time as if then made as of the Effective Time.  
   

7.2   No Statute, Rule or Regulation Affecting .  At the Effective Time, there shall be no statute, or regulation enacted or issued by the 
United States or any State, or by a court, which prohibits or challenges the consummation of the Merger.  
   

7.3   Satisfaction of Conditions .  All other conditions to the Merger set forth herein shall have been satisfied.  

   

ARTICLE VIII  
   

TERMINATION; AMENDMENT; WAIVER  
   

8.1   Termination .  This Agreement and the transactions contemplated hereby may be terminated at any time prior to the filing of the 
Certificate of Merger with the Secretary of State of the State of Delaware, by mutual consent of the Board of Directors of HALO-Delaware 
and the Board of Directors of HALO-Nevada.  

 



   

   

8.2   Amendment .  The parties hereto may, by written agreement, amend this Agreement at any time prior to the filing of the 
Certificate of Merger with the Secretary of State of the State of Delaware, provided that any such amendment must first be approved by the 
Board of Directors of HALO-Nevada.  
   

8.3   Waiver .  At any time prior to the Effective Time, any party to this Agreement may extend the time for the performance of any of 
the obligations or other acts of any other party hereto, or waive compliance with any of the agreements of any other party or with any 
condition to the obligations hereunder, in each case only to the extent that such obligations, agreements and conditions are intended for its 
benefit.  

   

ARTICLE IX  
   

MISCELLANEOUS  
   

9.1   Expenses .  If the Merger becomes effective, all of the expenses incurred in connection with the Merger shall be paid by HALO-
Delaware.  
   

9.2   Notice .  Except as otherwise specifically provided, any notices to be given hereunder shall be in writing and shall be deemed 
given upon personal delivery or upon mailing thereof, if mailed by certified mail, return receipt requested, to the following addresses (or to 
such other address or addresses shall be specified in any notice given):  
   

In the case of HALO-Delaware:  
   

HALOZYME THERAPEUTICS, INC.  
11588 Sorrento Valley Road, Suite 17  
San Diego, CA 92121  

   

In the case of HALO-Nevada:  
   

HALOZYME THERAPEUTICS, INC.  
11588 Sorrento Valley Road, Suite 17  
San Diego, CA 92121  

   

9.3   Non-Assignability .  This Agreement shall not be assignable by any of the parties hereto.  
   

9.4   Entire Agreement .  This Agreement contains the parties’ entire understanding and agreement with respect to its subject matter, 
and any and all conflicting or inconsistent discussions, agreements, promises, representations and statements, if any, between the parties or 
their representatives that are not incorporated in this Agreement shall be null and void and are merged into this Agreement.  
   

9.5   Governing Law .  This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware, 
without giving effect to conflicts of law principles.  
   

9.6   Headings .  The various section headings are inserted for purposes of reference only and shall not affect the meaning or 
interpretation of this Agreement or any provision hereof.  
   

9.7   Gender; Number .  All references to gender or number in this Agreement shall be deemed interchangeably to have a masculine, 
feminine, neuter, singular or plural meaning, as the sense of the context requires.  
   

9.8   Severability .  The provisions of this Agreement shall be severable, and any invalidity, unenforceability or illegality of any 
provision or provisions of this Agreement shall not affect any other provision or provisions of this Agreement, and each term and provision 
of this Agreement shall be construed to be valid and enforceable to the full extent permitted by law.  

   

[SIGNATURE PAGE FOLLOWS]  

 



   

 

IN WITNESS WHEREOF, the undersigned have caused this Agreement to be executed by an officer duly authorized to do so, all as 
of the day and year first above written.  

   

HALOZYME THERAPEUTICS, INC.,  
a Nevada Corporation  

   

By: /s/ Jonathan E. Lim  

Jonathan E. Lim  
President and Chief Executive Officer  

   

HALOZYME THERAPEUTICS, INC.,  
a Delaware Corporation  

   

By: /s/ Jonathan E. Lim  

Jonathan E. Lim  
President and Chief Executive Officer  

 



   



   

Exhibit 99.4 
HALOZYME THERAPEUTICS, INC.  

   

CERTIFICATE  
OF DESIGNATION, PREFERENCES AND RIGHTS  

OF THE TERMS OF THE  
SERIES A PREFERRED STOCK  

   

Pursuant to Section 151 of the General Corporation Law of the State of Delaware:  
   

We, the President and Chief Executive Officer and the Secretary, respectively, of Halozyme Therapeutics, Inc., organized and 
existing under the General Corporation Law of the State of Delaware, in accordance with the provisions of Section 103 thereof, DO 
HEREBY CERTIFY:  
   

That pursuant to the authority conferred upon the Board of Directors by the Amended and Restated Certificate of Incorporation of the 
said Corporation, the said Board of Directors on October 8, 2007, adopted the following resolution creating a series of 500,000 shares of 
Preferred Stock designated as Series A Preferred Stock:  
   

RESOLVED, that pursuant to the authority vested in the Board of Directors of this Corporation in accordance with the provisions of 
its Certificate of Incorporation, a series of Preferred Stock of the Corporation be and it hereby is created, and that the designation and 
amount thereof and the powers, preferences and relative, participating, optional and other special rights of the shares of such series, and the 
qualifications, limitations or restrictions thereof are as follows:  
   

SECTION 1.    Designation and Amount.   The shares of such series shall be designated as “Series A Preferred Stock” (the “Series A 
Preferred Stock”), $0.001 par value per share, and the number of shares constituting such series shall be 500,000.  
   

SECTION 2.    Dividends and Distributions.  
   

(A) The dividend rate on the shares of Series A Preferred Stock shall be for each quarterly dividend (hereinafter referred to as a 
“quarterly dividend period”), which quarterly dividend periods shall commence on January 1, April 1, July 1 and October 1 each year (each 
such date being referred to herein as a “Quarterly Dividend Payment Date”) (or in the case of original issuance, from the date of original 
issuance) and shall end on and include the day next preceding the first date of the next quarterly dividend period, at a rate per quarterly 
dividend period (rounded to the nearest cent) equal to the greater of (a) $625.00 or (b) subject to the provisions for adjustment hereinafter 
set forth, 1,000 times the aggregate per share amount of all cash dividends, and 1,000 times the aggregate per share amount (payable in 
cash, based upon the fair market value at the time the non-cash dividend or other distribution is declared as determined in good faith by the 
Board of Directors) of all non-cash dividends or other distributions other than a dividend payable in shares of Common Stock or a 
subdivision of the outstanding shares of Common Stock (by reclassification or otherwise), declared (but not withdrawn) on the Common 
Stock, par value $0.001 per share, of the Corporation (the “Common Stock”) during the immediately preceding quarterly dividend period, 
or, with respect to the first quarterly dividend period, since the first issuance of any share or fraction of a share of Series A Preferred Stock. 
In the event this Company shall at any time after May 29, 2006 (the “Rights Declaration Date”) (i) declare any dividend on Common Stock 
payable in shares of Common Stock, (ii) subdivide the outstanding Common Stock, or (iii) combine the outstanding Common Stock into a 
smaller number of shares, then in each such case the amount to which holders of shares of Series A Preferred Stock were entitled 
immediately prior to such event under clause (b) of the preceding sentence shall be adjusted by multiplying such amount by a fraction the 
numerator of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is 
the number of shares of Common Stock that were outstanding immediately prior to such event.  
   

(B) Dividends shall begin to accrue and be cumulative on outstanding shares of Series A Preferred Stock from the Quarterly Dividend 
Payment Date next preceding the date of issue of such shares of Series A Preferred Stock, unless the date of issue of such shares is prior to 
the record date for the first Quarterly Dividend Payment Date, in which case dividends on such shares shall begin to accrue from the date of 
issue of such shares, or unless the date of issue is a Quarterly Dividend Payment Date or is a date after the record date for the determination 
of holders of shares of Series A Preferred Stock entitled to receive a quarterly dividend and before such Quarterly Dividend  

 



   

Payment Date, in either of which events such dividends shall begin to accrue and be cumulative from such Quarterly Dividend Payment 
Date. Accrued but unpaid dividends shall not bear interest. Dividends paid on the shares of Series A Preferred Stock in an amount less than 
the total amount of such dividends at the time accrued and payable on such shares shall be allocated pro rata on a share-by-share basis 
among all such shares at the time outstanding. The Board of Directors may fix a record date for the determination of holders of shares of 
Series A Preferred Stock entitled to receive payment of a dividend or distribution declared thereon, which record date shall be no more than 
45 days prior to the date fixed for the payment thereof.  
   

SECTION 3.    Voting Rights.   The holders of shares of Series A Preferred Stock shall have the following voting rights:  
   

(A) Subject to the provision for adjustment hereinafter set forth, each share of Series A Preferred Stock shall entitle the holder thereof 
to 1,000 votes on all matters submitted to a vote of the stockholders of the Corporation. In the event the Corporation shall at any time after 
the Rights Declaration Date (i) declare any dividend on Common Stock payable in shares of Common Stock, (ii) subdivide the outstanding 
Common Stock, or (iii) combine the outstanding Common Stock into a smaller number of shares, then in each such case the number of 
votes per share to which holders of shares of Series A Preferred Stock were entitled immediately prior to such event shall be adjusted by 
multiplying such number by a fraction the numerator of which is the number of shares of Common Stock outstanding immediately after 
such event and the denominator of which is the number of shares of Common Stock that were outstanding immediately prior to such event.  
   

(B) Except as otherwise provided herein, in the Certificate of Incorporation or Bylaws, the holders of shares of Series A Preferred 
Stock and the holders of shares of Common Stock shall vote together as one class on all matters submitted to a vote of stockholders of the 
Corporation.  
   

(C) Except as set forth herein, in the Certificate of Incorporation and in the Bylaws, holders of Series A Preferred Stock shall have no 
special voting rights and their consent shall not be required (except to the extent they are entitled to vote with holders of Common Stock as 
set forth herein) for taking any corporate action.  
   

SECTION 4.    Reacquired Shares.   Any shares of Series A Preferred Stock purchased or otherwise acquired by the Corporation in any 
manner whatsoever shall be retired and canceled promptly after the acquisition thereof. All such shares shall upon their cancellation 
become authorized but unissued shares of Preferred Stock and may be reissued as part of a new series of Preferred Stock to be created by 
resolution or resolutions of the Board of Directors, subject to the conditions and restrictions on issuance set forth herein.  
   

SECTION 5.    Liquidation, Dissolution or Winding Up.  
   

(A) In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, the holders of the Series A 
Preferred Stock shall be entitled to receive the greater of (a) $25,000.00 per share, plus accrued dividends to the date of distribution, 
whether or not earned or declared, or (b) an amount per share, subject to the provision for adjustment hereinafter set forth, equal to 1,000 
times the aggregate amount to be distributed per share to holders of Common Stock. In the event the Corporation shall at any time after the 
Rights Declaration Date (i) declare any dividend on Common Stock payable in shares of Common Stock, (ii) subdivide the outstanding 
Common Stock, or (iii) combine the outstanding Common Stock into a smaller number of shares, then in each such case the amount to 
which holders of shares of Series A Preferred Stock were entitled immediately prior to such event pursuant to clause (b) of the preceding 
sentence shall be adjusted by multiplying such amount by a fraction the numerator of which is the number of shares of Common Stock 
outstanding immediately after such event and the denominator of which is the number of shares of Common Stock that were outstanding 
immediately prior to such event.  
   

SECTION 6.    Consolidation, Merger, etc.   In case the Corporation shall enter into any consolidation, merger, combination or other 
transaction in which the shares of Common Stock are exchanged for or changed into other stock or securities, cash and/or any other 
property, then in any such case the shares of Series A Preferred Stock shall at the same time be similarly exchanged or changed in an 
amount per share (subject to the provision for adjustment hereinafter set forth) equal to 1,000 times the aggregate amount of stock, 
securities, cash and/or any other property (payable in kind), as the case may be, into which or for which each share of Common Stock is 
changed or exchanged. In the event the Corporation shall at any time after the Rights Declaration Date (i) declare any dividend  

 



   

on Common Stock payable in shares of Common Stock, (ii) subdivide the outstanding Common Stock, or (iii) combine the outstanding 
Common Stock into a smaller number of shares, then in each such case the amount set forth in the preceding sentence with respect to the 
exchange or change of shares of Series A Preferred Stock shall be adjusted by multiplying such amount by a fraction the numerator of 
which is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is the number of 
shares of Common Stock that were outstanding immediately prior to such event.  
   

SECTION 7.    No Redemption.   The shares of Series A Preferred Stock shall not be redeemable.  
   

SECTION 8.    Fractional Shares.   Series A Preferred Stock may be issued in fractions of a share which shall entitle the holder, in 
proportion to such holder’s fractional shares, to exercise voting rights, receive dividends, participate in distributions and have the benefit of 
all other rights of holders of Series A Preferred Stock. All payments made with respect to fractional shares hereunder shall be rounded to 
the nearest whole cent.  
   

SECTION 9.    Certain Restrictions.  
   

(A) Whenever quarterly dividends or other dividends or distributions payable on the Series A Preferred Stock as provided in Section 2 
are in arrears, thereafter and until all accrued and unpaid dividends and distributions, whether or not declared, on shares of Series A 
Preferred Stock outstanding shall have been paid in full, the Corporation shall not:  
   

(i) declare or pay dividends on, make any other distributions on, or redeem or purchase or otherwise acquire for consideration 
any shares of stock ranking junior (either as to dividends or upon liquidation, dissolution or winding up) to the Series A Preferred 
Stock;  

   

(ii) declare or pay dividends on or make any other distributions on any shares of stock ranking on a parity (either as to dividends 
or upon liquidation, dissolution or winding up) with the Series A Preferred Stock, except dividends paid ratably on the Series A 
Preferred Stock and all such parity stock on which dividends are payable or in arrears in proportion to the total amounts to which the 
holders of all such shares are then entitled;  

   

(iii) redeem or purchase or otherwise acquire for consideration shares of any stock ranking on a parity (either as to dividends or 
upon liquidation, dissolution or winding up) with the Series A Preferred Stock, provided that the Corporation may at any time redeem, 
purchase or otherwise acquire shares of any such parity stock in exchange for shares of any stock of the Corporation ranking junior 
(either as to dividends or upon dissolution, liquidation or winding up) to the Series A Preferred Stock; or  

   

(iv) purchase or otherwise acquire for consideration any shares of Series A Preferred Stock, or any shares of stock ranking on a 
parity with the Series A Preferred Stock, except in accordance with a purchase offer made in writing or by publication (as determined 
by the Board of Directors) to all holders of such shares upon such terms as the Board of Directors, after consideration of the 
respective annual dividend rates and other relative rights and preferences of the respective series and classes shall determine in good 
faith will result in fair and equitable treatment among the respective series or classes.  

   

(B) The Corporation shall not permit any subsidiary of the Corporation to purchase or otherwise acquire for consideration any shares 
of stock of the Corporation unless the Corporation could, under paragraph (A) of this Section 9, purchase or otherwise acquire such shares 
at such time and in such manner.  
   

SECTION 10.    Ranking.   The Series A Preferred Stock shall be junior to all other Series of the Corporation’s preferred stock as to the 
payment of dividends and the distribution of assets, unless the terms of any series shall provide otherwise.  
   

SECTION 11.    Amendment.   The Certificate of Incorporation of the Corporation shall not be amended in any manner which would 
materially alter or change the powers, preferences or special rights of the Series A Preferred Stock so as to affect them adversely without 
the affirmative vote of the holders of two-thirds or more of the outstanding shares of Series A Preferred Stock voting together as a single 
class.  

 
   



   

 

IN WITNESS WHEREOF, we have executed and subscribed this Certificate and do affirm the foregoing as true under the penalties of 
perjury this 8th day of October, 2007.  

   

/s/ Jonathan E. Lim  

Jonathan E. Lim, President and Chief  
Executive Officer  

   

/s/ David A. Ramsay  

David A. Ramsay, Secretary and Chief  
Financial Officer  
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