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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 8-K
CURRENT REPORT
Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934
Date of Report (Date of earliest event reported): July 27, 2012

Sykes Enterprises, Incorporated
(Exact name of registrant as specified in its charter)

Florida

0-28274

56-1383460

(State or other jurisdiction of incorporation)

(Commission File Number)

(IRS Employer Identification No.)

400 N. Ashley Drive, Suite 2800, Tampa, Florida

33602

(Address of principal executive offices)

(Zip Code)

Registrant’s telephone number, including area code: (813) 274-1000

(Former name or former address if changed since last report.)

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of
the following provisions:


Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)



Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)



Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))



Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))

Item 1.01. Entry into a Material Definitive Agreement.
Merger Agreement with Alpine Access, Inc.
On July 27, 2012, Sykes Enterprises, Incorporated (“Sykes”), Sykes Acquisition Subsidiary II, Inc., a Delaware corporation and direct whollyowned subsidiary of Sykes (“Merger Sub”), Alpine Access, Inc., a Delaware corporation (“Alpine”), and Shareholder Representative Services
LLC, as the representative of the equity holders of Alpine, entered into a definitive Agreement and Plan of Merger (the “Merger Agreement”).
Pursuant to the terms of the Merger Agreement and subject to the conditions set forth therein, Merger Sub will merge with and into Alpine with
Alpine surviving as a wholly-owned subsidiary of Sykes (the “Merger”).
In the Merger, each outstanding share of Alpine common stock and preferred stock (other than those shares of common stock or preferred stock
held by Alpine and shares held by shareholders who perfect their dissenter’s rights under Delaware law) will be converted into the right to
receive an amount in cash as set forth in the Merger Agreement. In addition, each outstanding Alpine stock option and warrant will be
cancelled and converted into the right to receive an amount in cash based on the difference between the per share common consideration and
the exercise price of the applicable stock option or warrant. The cash consideration payable in the Merger is approximately $150 million,
subject to increase based on the amount of Alpine’s cash and cash equivalents at the closing of the Merger, subject to decrease based on the
amount of certain indebtedness at the closing of the Merger, and subject to certain post-closing adjustments relating to Alpine’s working capital
at the closing of the Merger. Twelve million dollars of the purchase price will be placed in an escrow account as security for the
indemnification obligations of Alpine’s stockholders under the Merger Agreement.
The Merger consideration is expected to be funded through a combination of cash on hand and a draw-down of Sykes’ existing credit facility.
Sykes does not anticipate any significant cost synergies, as the elimination of certain duplicative functions (board fees, directors and officers
insurance, etc.) and greater purchasing power are likely to be largely offset by public-company compliance costs.
The closing of the transaction, which is expected to occur sometime around the end of the third quarter of 2012, is subject to the satisfaction of
customary closing conditions, including, among others, the expiration or termination of the waiting period under the Hart-Scott-Rodino
Antitrust Improvement Act of 1976, all as determined in accordance with the Merger Agreement.
The Merger Agreement also contains customary representations and warranties, indemnification obligations and covenants.
The Merger and the Merger Agreement have been approved by the Board of Directors of Sykes, the Board of Directors of Alpine and the
requisite shareholders of Alpine.
The foregoing description of the Merger Agreement does not purport to be complete and is qualified in its entirety by reference to the complete
text of the Merger Agreement, a copy of which is filed as Exhibit 2.1 to this current report on Form 8-K and the information contained therein
is incorporated herein by reference.
The Merger Agreement has been included to provide readers with information regarding its terms. It is not intended to provide any other
financial information about Sykes, Alpine, or their respective subsidiaries and affiliates. The representations, warranties and covenants
contained in the Merger Agreement were made only for purposes of that agreement and as of specific dates; were solely for the benefit of the
parties to the Merger Agreement; may be subject to limitations agreed upon by the parties, including being qualified by confidential disclosures
made for the purposes of allocating contractual risk between the parties to the Merger Agreement instead of establishing these matters as facts;
and may be subject to standards of materiality applicable to the contracting parties. Readers should not rely on the representations, warranties
and covenants or any description thereof as characterizations of the actual state of facts or condition of Sykes, the Merger Sub or Alpine or any
of their respective subsidiaries or affiliates. Moreover, information concerning the subject matter of the representations, warranties and
covenants may change after the date of the Merger Agreement, which subsequent information may or may not be fully reflected in public
disclosures by Sykes.

Item 2.02. Results of Operations and Financial Condition.
On July 30, 2012, Sykes issued a press release announcing the Alpine transaction (see Item 1.01 above), and providing a Second-Quarter 2012
Business Outlook Update. The press release is attached to this report as Exhibit 99.1.
Item 9.01. Financial Statements and Exhibits.
(d)

Exhibits.

Exhibit 2.1

Agreement and Plan of Merger, dated as of July 27, 2012, by and among Sykes Enterprises, Incorporated, Sykes Acquisition
Subsidiary II, Inc., Alpine Access, Inc., and Shareholder Representative Services LLC.

Exhibit 99.1

Press release announcing the Alpine transaction and updating guidance relating to results of operations for the quarter ended
June 30, 2012.
(Remainder of page intentionally left blank.)
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SIGNATURES
Pursuant to the requirements of the Securities and Exchange Act of 1934, the Registrant has duly caused this report to be signed on its
behalf by the undersigned, thereunto duly authorized.
SYKES ENTERPRISES INCORPORATED
By: /s/ W. Michael Kipphut
Executive Vice President and Chief Financial
Officer
Date: July 30, 2012
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AGREEMENT AND PLAN OF MERGER
AGREEMENT AND PLAN OF MERGER (this “ Agreement ”), dated July 27, 2012 by and among Sykes Enterprises, Incorporated (“
Parent ”), a Florida corporation, Sykes Acquisition Subsidiary II, Inc., a Delaware corporation and wholly owned subsidiary of Parent (“
Newco ”), Alpine Access, Inc., a Delaware corporation (the “ Company ”), and Shareholder Representative Services LLC, a Colorado limited
liability company, as stockholder representative (solely in its capacity as such, the “ Stockholder Representative ”).
WHEREAS, the Company’s Board of Directors has, upon the terms and subject to the conditions set forth herein, (i) determined that
entry into this Agreement and the transactions contemplated hereby are advisable and fair to, and in the best interests of the Company and its
stockholders, (ii) approved this Agreement and the transactions contemplated hereby and (iii) recommended the acceptance of the Merger (as
defined below) and the adoption of this Agreement by the Company’s stockholders in accordance with the Delaware General Corporation Law
(as amended from time to time, the “ DGCL ”), as well as all other applicable Laws (as defined below);
WHEREAS, the Board of Directors of Parent and Newco have each, upon the terms and subject to the conditions set forth herein,
approved and consented to the Merger, the execution and delivery by Parent and Newco of this Agreement and the consummation of the
transactions contemplated hereby in accordance with the DGCL as well as all other applicable Laws; and
WHEREAS, pursuant to the Merger, shares of Common Stock (as defined below) and Preferred Stock (as defined below) will be
converted into the Common Stock Consideration (as defined below) and the Preferred Stock Consideration (as defined below), respectively, in
the manner set forth herein.
NOW, THEREFORE, in consideration of the foregoing and the mutual covenants contained herein, the sufficiency of which is hereby
acknowledged, and intending to be legally bound, the parties hereto agree as follows:
ARTICLE I
CERTAIN DEFINITIONS
Section 1.1 Certain Definitions . As used in this Agreement, the following terms have the respective meanings set forth below.
“ Accounting Firm ” has the meaning set forth in Section 5.10(c)(ii) .
“ Acquisition Agreement ” means any letter of intent, agreement in principle, acquisition agreement or other similar agreement with
respect to any Takeover Proposal.
“ Actual Cash Balance ” has the meaning set forth in Section 2.14(b) .
“ Actual Closing Date Indebtedness ” has the meaning set forth in Section 2.14(b) .
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“ Affiliate ” means, with respect to any Person, any other Person who directly or indirectly, through one or more intermediaries, controls,
is controlled by, or is under common control with, such Person. The term “control” means the possession, directly or indirectly, of the power to
direct or cause the direction of the management and policies of a Person, whether through the ownership of voting securities, by contract or
otherwise, and the terms “controlled” and “controlling” have meanings correlative thereto.
“ Agreed Accounting Principles ” means GAAP, consistent with past practice as applied in the preparation of the Financial Statements.
“ Agreement ” means this Agreement and Plan of Merger.
“ Bonus Amount ” means the bonus amount set forth on Schedule 1.1(a) .
“ Business Day ” means a day, other than a Saturday or Sunday, on which commercial banks in New York City are open for the general
transaction of business.
“ Canadian Subsidiary ” means Alpine Access Canada Inc.
“ Canadian Tax Act ” means Income Tax (Canada), RSC 1985, as amended and the regulations thereunder.
“ Certificate of Merger ” has the meaning set forth in Section 2.2 .
“ Certificates ” means the outstanding certificates which immediately prior to the Effective Time represent shares of Common Stock or
shares of Preferred Stock, as applicable.
“ Change of Recommendation ” has the meaning set forth in Section 5.3(c) .
“ Charter ” means the Company’s Restated Certificate of Incorporation as in effect from time to time.
“ Claim ” has the meaning set forth in Section 9.1(a)(iii) .
“ Closing ” has the meaning set forth in Section 2.12 .
“ Closing Adjustment ” has the meaning set forth in Section 2.14(a) .
“ Closing Date ” has the meaning set forth in Section 2.12 .
“ Closing Date Indebtedness ” means all indebtedness arising under the Senior Credit Facility and any other payment obligations arising
under indebtedness for borrowed money of the Company or any Subsidiary outstanding as of the Closing Date.
“ Closing Time ” means 12:00 a.m. Denver, Colorado time, on the Closing Date.
“ Closing Working Capital ” means (a) the aggregate amount of the current assets of the Company and its Subsidiaries (exclusive of cash,
cash equivalents and deferred tax assets), minus (b) the sum of (i) the aggregate amount of the current liabilities of the Company and its
5

Subsidiaries (exclusive of deferred tax liabilities and exclusive of the Closing Date Indebtedness) and (ii) the sum of long-term deferred rent
credits and long-term deferred revenue liabilities, in the case of each of the foregoing clauses (a) and (b), determined as of the Closing Time but
without regard to the effects of the transactions contemplated hereby (including any tax withholdings from any Company Securityholder),
determined on a consolidated basis in accordance with the Agreed Accounting Principles.
“ Closing Working Capital Statement ” has the meaning set forth in Section 2.14(b) .
“ COBRA ” means Part 6 of Subtitle B of Title I of ERISA, Section 4980B of the Code, and any similar state law.
“ Code ” means the Internal Revenue Code of 1986, as amended.
“ Common Stock ” means the Common Stock, par value $0.001 per share, of the Company.
“ Common Stock Consideration ” means an amount equal to the quotient of (i) the Merger Consideration minus the Series 1 Preferred
Stock Consideration, the Series 2 Preferred Stock Consideration, the Series 3 Preferred Stock Liquidation Preference, the Series 4 Preferred
Stock Liquidation Preference, the Series 5 Preferred Stock Consideration and the Series 6 Preferred Stock Consideration divided by (ii) the
Outstanding Common Shares.
“ Common Escrow Share ” means an amount equal to the quotient of (i) the Escrow Amount multiplied by the Consideration Fraction for
the Common Stock divided by (ii) the total number of shares of Common Stock outstanding immediately prior to the Closing Time.
Company ” has the meaning set forth in the Preamble.
“ Company Charter Documents ” has the meaning set forth in Section 3.1(c) .
“ Company Equity Securities ” means the Common Stock, the Preferred Stock and the Options.
“ Company Securityholder Approval ” means the approval and adoption of this Agreement by the affirmative vote of the holders of the
outstanding shares of each class of stock entitled to vote thereon, as required pursuant to the Charter and the Company’s Eighth Amended and
Restated Stockholders Agreement.
“ Company Securityholders ” means holders of Company Equity Securities.
“ Confidentiality Agreement ” means the Confidentiality Agreement dated May 30, 2012, between Parent and Company.
“ Consideration Fraction ” means, (i) with respect to the Series 1 Preferred Stock, the aggregate amount of Series 1 Preferred Stock
Consideration payable pursuant to Section 2.7(i) (without giving effect to any deductions in such section for the Series 1 Escrow Share) divided
by the difference between the Merger Consideration and the Escrow Amount (the “ Net Merger
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Consideration ”); (ii) with respect to the Series 2 Preferred Stock, the aggregate amount of Series 2 Preferred Stock Consideration payable
pursuant to Section 2.7(h) (without giving effect to any deductions in such section for the Series 2 Escrow Share) divided by the Net Merger
Consideration; (iii) with respect to the Series 3 Preferred Stock, the aggregate amount of Series 3 Preferred Stock Consideration payable
pursuant to Sections 2.7(g) and (j) (without giving effect to any deductions in such sections for the Series 3 Escrow Share or the Common
Escrow Share) divided by the Net Merger Consideration; (iv) with respect to the Series 4 Preferred Stock, the aggregate amount of Series 4
Preferred Stock Consideration payable pursuant to Sections 2.7(f) and (j) (without giving effect to any deductions in such sections for the
Series 4 Escrow Share or the Common Escrow Share) divided by the Net Merger Consideration; (v) with respect to the Series 5 Preferred
Stock, the aggregate amount of Series 2 Preferred Stock Consideration payable pursuant to Section 2.7(e) (without giving effect to any
deductions in such section for the Series 5 Escrow Share) divided by the Net Merger Consideration; (vi) with respect to the Series 6 Preferred
Stock, the aggregate amount of Series 6 Preferred Stock Consideration payable pursuant to Section 2.7(d) (without giving effect to any
deductions in such section for the Series 6 Escrow Share) divided by the Net Merger Consideration; (vii) with respect to the Common Stock,
the aggregate amount of Common Stock Consideration payable to holders of Common Stock pursuant to Section 2.7(j) (without giving effect
to any deductions in such section for the Common Escrow Share) divided by the Net Merger Consideration and (viii) with respect to In-theMoney Options, the aggregate amount of Common Stock Consideration taken into account pursuant to Section 2.11(a) in determining the
Option Consideration payable to holders of In-the-Money Options divided by the Net Merger Consideration.
“ Deductible ” has the meaning set forth in Section 8.4(d) .
“ DGCL ” has the meaning set forth in the Recitals.
“ Disputed Amounts ” has the meaning set forth in Section 2.14(c)(iii) .
“ Dissenting Shares ” has the meaning set forth in Section 2.10 .
“ Effective Time ” has the meaning set forth in Section 2.2 .
“ Employee Plans ” has the meaning set forth in Section 3.12 .
“ Enterprise Value ” means $150,000,000.
“ Environmental, Health, and Safety Requirements ” means all federal, state, local and foreign statutes, regulations, and ordinances
concerning pollution or protection of the environment, including all those relating to the presence, use, production, generation, handling,
transportation, treatment, storage, disposal, distribution, labeling, testing, processing, discharge, release, threatened release, control, or cleanup
of any hazardous materials, substances or wastes, as such requirements are enacted and in effect on or prior to the Closing Date.
“ ERISA ” has the meaning set forth in Section 3.12 .
“ Escrow Agent ” has the meaning set forth in Section 2.7(c) .
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“ Escrow Agreement ” is defined in Section 2.7(c) .
“ Escrow Account ” has the meaning set forth in Section 2.7(c) .
“ Escrow Amount ” has the meaning set forth in Section 2.7(c) .
“ Escrow Funds ” has the meaning set forth in Section 2.7(c) .
“ Escrow Release Amount ” has the meaning set forth in Section 2.15(b) .
“ Escrow Release Date ” has the meaning set forth in Section 2.15(b) .
“ Estimated Cash Balance ” has the meaning set forth in Section 2.14(a) .
“ Estimated Closing Working Capital ” has the meaning set forth in Section 2.14(a) .
“ Estimated Closing Working Capital Statement ” has the meaning set forth in Section 2.14(a) .
“ Expected Closing Date Indebtedness ” has the meaning set forth in Section 2.14(a) .
“ Expense Funds ” has the meaning set forth in Section 9.1(b) .
“ Financial Statements ” has the meaning set forth in Section 3.5 .
“ GAAP ” means generally accepted accounting principles as in effect in the United States on the date of this Agreement, consistently
applied.
“ Governmental Entity ” means any court or tribunal or administrative, governmental or regulatory body or agency (whether foreign,
federal, state, local or other).
“ Governmental Authorization ” means any approval, consent, license, certificate, accreditation, permit, waiver, or other authorization
issued, granted, given, or otherwise made available by or under the authority of any Governmental Entity or pursuant to any Law, including
those granted pursuant to the expiration of any notice, waiting or review period.
“ HSR Act ” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the rules and regulations promulgated
thereunder.
“ In-the-Money Option ” has the meaning set forth in Section 2.11(a) .
“ Indemnification Claim ” has the meaning set forth in Section 8.2(d) .
“ Indemnified Party ” has the meaning set forth in Section 8.3(a) .
“ Indemnitee ” has the meaning set forth in Section 8.2(d) .
“ Indemnitor ” has the meaning set forth in Section 8.2(d) .
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“ Independent Accountants ” means an impartial nationally recognized firm of independent certified public accountants appointed by
mutual agreement of Parent and Stockholder Representative.
“ Insurance Policies ” has the meaning set forth in Section 3.15 .
“ Intellectual Property ” has the meaning set forth in Section 3.13
“ Interim Escrow Release Amount ” has the meaning set forth in Section 2.15(a) .
“ Interim Release Date ” has the meaning set forth in Section 2.15(a) .
“ IRS ” means the U.S. Internal Revenue Service.
“ Knowledge ” or “ Known ” with respect to the Company shall mean the actual knowledge of those individuals set forth on Schedule 1.1
(b) .
“ Law ” means any domestic or foreign laws, common law, statutes, ordinances, rules, regulations, codes, orders or legally enforceable
requirements enacted, issued, adopted, promulgated, enforced, ordered or applied by any Governmental Entity.
“ Leased Real Property ” has the meaning set forth in Section 3.16(b) .
“ Loss ” has the meaning set forth in Section 8.2(a) .
“ Material Adverse Effect ” means any fact, circumstance, event, change, effect or occurrence (whether or not foreseeable as of the date
of this Agreement or covered by any indemnity provided pursuant to this Agreement, whether or not such fact, circumstance, event, change,
effect or occurrence has yet, or at any time in question, manifested itself in the historical financial statements of the Company) that has had, or
reasonably would be expected to have a material adverse effect upon the financial condition, business, or results of operations of the Company
and its Subsidiaries, taken as a whole, or on the Company’s ability to perform its obligations under this Agreement; provided , however, that
any adverse change, event or effect arising from or related to: (i) conditions affecting the call center industry or the United States economy
generally; (ii) national or international political or social conditions, including the engagement by the United States in hostilities; (iii) financial,
banking or securities markets (including any disruption thereof and any decline in the price of any security or any market index); (iv) changes
in GAAP; (v) changes in any Laws; (vi) any action taken by a party hereto in accordance with this Agreement; (vii) any existing event or
occurrence or circumstance with respect to which the Parent or Newco has knowledge as of the date hereof; (viii) any adverse change in or
effect on the business of the Company that is cured by the Company by the Closing; (ix) the public announcement of the transactions
contemplated by this Agreement; (x) any action taken by Parent, Newco or any of their respective Affiliates or agents or (xi) the completion of
the transactions contemplated hereby, shall not be taken into account in determining whether a “Material Adverse Effect” has occurred or
would reasonably be expected to occur with respect to such entity.
“ Material Contracts ” has the meaning set forth in Section 3.14 .
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“ Material Lease ” has the meaning set forth in Section 3.16(b) .
“ Merger ” has the meaning set forth in Section 2.1 .
“ Merger Consideration ” means an amount equal to (A) the Enterprise Value, minus (B) the Closing Date Indebtedness and the Seller
Expenses, plus (C) cash and cash equivalents determined as of the Closing Time on a consolidated basis in accordance with the Agreed
Accounting Principles, as adjusted pursuant to Section 2. 14, plus (D) the aggregate exercise price payable for all of the shares of Common
Stock underlying all In-the-Money Options.
“ Merger Documents ” means, collectively, this Agreement, the Certificate of Merger, and all other agreements and documents entered
into in connection with the Merger and the other transactions contemplated hereby.
“ Most Recent Balance Sheet ” has the meaning set forth in Section 3.5(b) .
“ Newco ” has the meaning set forth in the Preamble.
“ New Plans ” has the meaning set forth in Section 5.5(b) .
“ Notice of Claim ” has the meaning set forth in Section 8.2(d) .
“ Option Agreements ” means the option agreements issued pursuant to the Option Plan and entered into by and between the Company
and certain current and former employees of the Company and its Subsidiaries.
“ Option Consideration ” has the meaning set forth in Section 2.11(a) .
“ Option Escrow Share ” means an amount equal to the quotient of (i) the Escrow Amount multiplied by the Consideration Fraction for
the In-the-Money Options divided by (ii) the total number of shares of Common Stock underlying the In-the-Money Options.
“ Option Plan ” means the Company’s 2006 Stock Option Plan (previously known as the Company’s “2000 Stock Option Plan”), as same
has been amended from time to time
“ Options ” means the options to acquire or purchase shares of Common Stock granted pursuant to the Option Agreements outstanding
immediately prior to the Closing Time.
“ Outstanding Common Shares ” means the sum of (i) the number of shares of Common Stock outstanding immediately prior to the
Closing Time; (ii) the number of shares of Series 3 Preferred Stock outstanding immediately prior to the Closing Time; (iii) the number of
shares of Series 4 Preferred Stock outstanding immediately prior to the Closing Time; and (iv) the number of shares of Common Stock
underlying In-the-Money Options.
“ Owned Real Property ” means all land, together with all buildings, structures, improvements, and fixtures located thereon, and all
easements and other rights and interests appurtenant thereto, owned by the Company or any of its Subsidiaries.
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“ Paying Agent ” has the meaning set forth in Section 2.9(a) .
“ Payroll Company ” means, with respect to employees in the United States, Ceridian Corporation and, with respect to employees in
Canada, Ultimate Software.
“ Parent ” has the meaning set forth in the Preamble.
“ Parent Indemnitee ” has the meaning set forth in Section 8.2(a) .
“ Payment Fund ” has the meaning set forth in Section 2.9(a) .
“ Permits ” has the meaning set forth in Section 3.7(a) .
“ Permitted Liens ” has the meaning set forth in Section 3.16(c) .
“ Person ” means an individual, partnership, corporation, limited liability company, joint stock company, unincorporated organization or
association, trust, joint venture, association or other organization, whether or not a legal entity, or a Governmental Entity.
“ Post-Closing Adjustment ” has the meaning set forth in Section 2.14(b) .
“ Post-Closing Tax Period ” means (i) in respect of the Canadian Subsidiary, (a) with respect to Taxes imposed under the Canadian Tax
Act, the Tax period that is deemed pursuant to subsection 249(4) of the Canadian Tax Act to commence at the Closing Time and each
subsequent taxation period and (b) with respect of all other Taxes, the Tax period beginning on or after the Closing Date and the portion of the
Straddle Period beginning on or after the Closing Date; and (ii) in respect of the Company, any Tax period beginning after the Closing Time
and the portion of any Straddle Period beginning after the Closing Time.
“ Pre-Closing Tax Period ” means (i) in respect of the Canadian Subsidiary, any Tax period that is not a Post-Closing Tax Period and
(ii) in respect of the Company, any Tax period ending at or before the Closing Time and the portion of any Straddle Period ending at or before
the Closing Time.
“ Pre-Closing Tax Return ” means any Tax Return relating to a Pre-Closing Tax Period or the portion of a Straddle Period that ends at the
Closing Time.
“ Preferred Stock ” means the Series 1 Preferred Stock, the Series 2 Preferred Stock, the Series 3 Preferred Stock, the Series 4 Preferred
Stock, the Series 5 Preferred Stock, and the Series 6 Preferred Stock of the Company.
“ Preferred Stock Consideration ” means the Series 1 Preferred Stock Consideration, the Series 2 Preferred Stock Consideration, the
Series 3 Preferred Stock Consideration, the Series 4 Preferred Stock Consideration, the Series 5 Preferred Stock Consideration and the Series 6
Preferred Stock Consideration.
“ Requisite Stockholders ” means (i) holders of sixty-six and two-thirds percent (66 2 /3%) of the Series 5 Preferred Stock and Series 6
Preferred Stock, voting together as a single class, and (ii) holders of a majority of all the Common Stock and Preferred Stock voting together as
a single class on an as-converted basis.
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“ Resolution Period ” has the meaning set forth in Section 2.14(c)(ii) .
“ Responsible Party ” has the meaning set forth in Section 8.3(a) .
“ Review Period ” has the meaning set forth in Section 2.14(c)(i) .
“ Seller Expenses ” means the aggregate of (i) the out-of-pocket expenses payable as of the Closing by the Company or any of its
Subsidiaries in connection with the consummation of the transactions contemplated hereby to any legal counsel, accountants or investment
bankers plus (ii) the Expense Funds plus (iii) the Bonus Amount; provided that in no event shall Seller Expenses include any expenses incurred
by any legal counsel, accountants or investment bankers hired by or at the direction of Parent, Newco or any of their respective Affiliates.
“ Seller Tax Return ” has the meaning set forth in Section 5.10(c)(ii) .
“ Senior Credit Facility ” means the (i) Credit Agreement, dated May 20, 2011, between JPMorgan Chase Bank, N.A. and the Company
and (ii) Letter Loan Agreement, dated May 20, 2011, between JPMorgan Chase Bank, N.A. and the Canadian Subsidiary.
“ Series 1 Escrow Share ” means an amount equal to the quotient of (i) the Escrow Amount multiplied by the Consideration Fraction for
Series 1 Preferred Stock divided by (ii) the total number of shares of Series 1 Preferred Stock outstanding immediately prior to the Closing
Time.
“ Series 1 Preferred Stock ” means the Series 1 Preferred Stock, par value $0.001, of the Company.
“ Series 1 Preferred Stock Consideration ” means an amount equal to the quotient of (i) the aggregate liquidation preference payable to
holders of Series 1 Preferred Stock pursuant to Article IV(D)(3)(e) of the Charter in connection with the Merger, calculated as of the Closing
Date, divided by (ii) the total number of shares of Series 1 Preferred Stock outstanding immediately prior to the Closing Time.
“ Series 2 Escrow Share ” means an amount equal to the quotient of (i) the Escrow Amount multiplied by the Consideration Fraction for
Series 2 Preferred Stock divided by (ii) the total number of shares of Series 2 Preferred Stock outstanding immediately prior to the Closing
Time.
“ Series 2 Preferred Stock ” means the Series 2 Preferred Stock, par value $0.001, of the Company.
“ Series 2 Preferred Stock Consideration ” means an amount equal to the quotient of (i) the aggregate liquidation preference payable to
holders of Series 2 Preferred Stock pursuant to Article IV(D)(3)(d) of the Charter in connection with the Merger, calculated as of the Closing
Date, divided by (ii) the total number of shares of Series 2 Preferred Stock outstanding immediately prior to the Closing Time.
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“ Series 3 Escrow Share ” means an amount equal to the quotient of (i) the Escrow Amount multiplied by the Consideration Fraction for
Series 3 Preferred Stock divided by (ii) the total number of shares of Series 3 Preferred Stock outstanding immediately prior to the Closing
Time.
“ Series 3 Preferred Stock ” means the Series 3 Preferred Stock, par value $0.001, of the Company.
“ Series 3 Preferred Stock Consideration ” means the Series 3 Preferred Stock Liquidation Preference plus the Common Stock
Consideration payable in respect of a share of Series 3 Preferred Stock pursuant to Article IV(D)(3)(f) of the Charter.
“ Series 3 Preferred Stock Liquidation Preference ” means an amount equal to the quotient of (i) the aggregate liquidation preference
payable to holders of Series 3 Preferred Stock pursuant to Article IV(D)(3)(c) of the Charter in connection with the Merger, calculated as of the
Closing Date, divided by (ii) the total number of shares of Series 3 Preferred Stock outstanding immediately prior to the Closing Time.
“ Series 4 Escrow Share ” means an amount equal to the quotient of (i) the Escrow Amount multiplied by the Consideration Fraction for
Series 4 Preferred Stock divided by (ii) the total number of shares of Series 4 Preferred Stock outstanding immediately prior to the Closing
Time.
“ Series 4 Preferred Stock ” means the Series 4 Preferred Stock, par value $0.001, of the Company.
“ Series 4 Preferred Stock Consideration ” means the Series 4 Preferred Stock Liquidation Preference plus the Common Stock
Consideration payable in respect of a share of Series 4 Preferred Stock pursuant to Article IV(D)(3)(f) of the Charter.
“ Series 4 Preferred Stock Liquidation Preference ” means an amount equal to the quotient of (i) the aggregate liquidation preference
payable to holders of Series 4 Preferred Stock pursuant to Article IV(D)(3)(b) of the Charter in connection with the Merger, calculated as of the
Closing Date, divided by (ii) the total number of shares of Series 4 Preferred Stock outstanding immediately prior to the Closing Time.
“ Series 5 Escrow Share ” means an amount equal to the quotient of (i) the Escrow Amount multiplied by the Consideration Fraction for
Series 5 Preferred Stock divided by (ii) the total number of shares of Series 5 Preferred Stock outstanding immediately prior to the Closing
Time.
“ Series 5 Preferred Stock ” means the Series 5 Preferred Stock, par value $0.001, of the Company.
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“ Series 5 Preferred Stock Consideration ” means an amount equal to the quotient of (i) the aggregate Series 5 Liquidation Value as
defined in Article IV(D)(3)(a) of the Charter payable to holders of Series 5 Preferred Stock in connection with the Merger, calculated as of the
Closing Date, divided by (ii) the total number of shares of Series 5 Preferred Stock outstanding immediately prior to the Closing Time.
“ Series 6 Escrow Share ” means an amount equal to the quotient of (i) the Escrow Amount multiplied by the Consideration Fraction for
Series 6 Preferred Stock divided by (ii) the total number of shares of Series 6 Preferred Stock outstanding immediately prior to the Closing
Time.
“ Series 6 Preferred Stock ” means the Series 6 Preferred Stock, par value $0.001, of the Company.
“ Series 6 Preferred Stock Consideration ” means an amount equal to the quotient of (i) the aggregate Series 6 Liquidation Value as
defined in Article IV(D)(3)(a) of the Charter payable to holders of Series 6 Preferred Stock in connection with the Merger, calculated as of the
Closing Date, divided by (ii) the total number of shares of Series 6 Preferred Stock outstanding immediately prior to the Closing Time.
“ Statement of Objections ” has the meaning set forth in Section 2.14(c)(iii) .
“ Stockholder Indemnitee ” has the meaning set forth in Section 8.2(b) .
“ Stockholder Materials ” has the meaning set forth in Section 5.9 .
“ Stockholder Representative ” has the meaning set forth in the Preamble.
“ Straddle Period ” means any taxable period beginning on or before the Closing Date and ending after the Closing Date.
“ Subsidiary ” means, with respect to any Person, any corporation, partnership, association or other business entity which (i) if a
corporation, a majority of the total voting power of shares of stock entitled (without regard to the occurrence of any contingency) to vote in the
election of directors, managers or trustees thereof is at the time owned or controlled, directly or indirectly, by that Person or one or more of the
other Subsidiaries of that Person or a combination thereof, or (ii) if a partnership, association or other business entity, a majority of the
partnership or other similar ownership interests thereof is at the time owned or controlled, directly or indirectly, by any Person or one or more
Subsidiaries of that Person or a combination thereof. For purposes hereof, a Person or Persons shall be deemed to have a majority ownership
interest in a partnership, association or other business entity if such Person or Persons shall be allocated a majority of partnership, association
or other business entity gains or losses or shall be or control the managing director, managing member, general partner or other managing
Person of such partnership, association or other business entity. Unless the context requires otherwise, each reference to a Subsidiary shall be
deemed to be a reference to a Subsidiary of the Company.
“ Superior Proposal ” means any bona fide written proposal, made by a third party to acquire, directly or indirectly, for consideration
consisting of cash and/or securities, all of the
14

shares then outstanding or all or substantially all the assets of the Company and otherwise on terms which the Board of Directors of the
Company determines in its good faith judgment (based on the advice of a financial advisor of nationally recognized reputation) to be more
favorable to the Company’s stockholders than the Merger.
“ Surviving Corporation ” has the meaning set forth in Section 2.1 .
“ Takeover Proposal ” means any inquiry, proposal or offer from any person or group relating to any direct or indirect acquisition or
purchase of 30% or more of the assets of the Company and its subsidiaries taken as a whole or 30% or more of the equity securities of the
Company, any tender offer or exchange offer that if consummated would result in any person or group beneficially owning 30% or more of the
equity securities of the Company, or any merger, consolidation, business combination, sale of all or substantially all the assets, recapitalization,
liquidation, dissolution or similar transaction involving the Company, other than the transactions contemplated by this Agreement, including
any transactions approved in writing by Parent in accordance with this Agreement.
“ Tangible Personal Property ” has the meaning set forth in Section 3.16(c) .
“ Target Working Capital ” means Ten Million Nine Hundred Fifty Seven Thousand Dollars ($10,957,000).
“ Tax ” or “ Taxes ” means all federal, state, local and foreign taxes, assessments, charges, duties, fees, levies and other governmental
charges in the nature of taxes, including income, profits, franchise, employment, transfer, withholding, property, excise, sales and use taxes
(including interest and penalties thereon and additions thereto) (whether payable directly or by withholding and whether or not requiring the
filing of a Tax Return), all estimated taxes and deficiency assessments.
“ Tax Contest ” has the meaning set forth in Section 5.10(d) .
“ Tax Return ” has the meaning set forth in Section 3.9(a) .
“ Termination Date ” has the meaning set forth in Section 7.1(b) .
“ Third Party Claim ” has the meaning set forth in Section 8.3(a) .
“ Transfer Taxes ” means any and all transfer, sales, use, purchase, value added, excise, real property, personal property, intangible
stamp, or similar Taxes.
“ Treasury Regulations ” means the regulations promulgated under the Code by the U.S. Department of the Treasury.
“ Undisputed Amounts ” has the meaning set forth in Section 2.14(c)(iii) .
“ Warrants ” means (i) the warrants to purchase an aggregate of 80,350 shares of Series 2 Preferred Stock at an exercise price of $0.3174
per share issued by the Company pursuant to that certain Warrant to Purchase Stock by and between the Company and Silicon Valley Bank,
dated
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as of March 28, 2003, as amended; (ii) the warrants to purchase an aggregate of 93,706 shares of Series 3 Preferred Stock at an exercise price
of $0.143 per share issued by the Company pursuant to that certain Warrant to Purchase Stock by and between the Company and Silicon Valley
Bank, dated as of December 24, 2003; and (iii) the warrants to purchase an aggregate of 88,496 shares of Series 4 Preferred Stock at an
exercise price of $0.113 per share issued by the Company pursuant to that certain Warrant to Purchase Stock by and between the Company and
Silicon Valley Bank, dated as of November 22, 2004, in each case subject to the terms and conditions thereof.
Section 1.2 Interpretation . Unless otherwise indicated to the contrary herein by the context or use thereof: (i) the words, “herein,”
“hereto,” “hereof” and words of similar import refer to this Agreement as a whole and not to any particular section or paragraph hereof; (ii) the
word “including” means “including, but not limited to”; (iii) masculine gender shall also include the feminine and neutral genders, and vice
versa; and (iv) words importing the singular shall also include the plural, and vice versa.
ARTICLE II
THE MERGER
Section 2.1 The Merger . Upon the terms and subject to the conditions of this Agreement, at the Effective Time, Newco shall, pursuant to
the provisions of the DGCL, be merged with and into the Company (the “ Merger ”), and the separate corporate existence of Newco shall
thereupon cease in accordance with the provisions of the DGCL. The Company shall be the surviving corporation in the Merger and shall
continue to exist as said surviving corporation under its present name pursuant to the provisions of the DGCL. The separate corporate existence
of the Company with all its rights, privileges, powers and franchises shall continue unaffected by the Merger. The Merger shall have the effects
specified in the DGCL. From and after the Effective Time, the Company is sometimes referred to herein as the “ Surviving Corporation .”
Section 2.2 Certificate of Merger . On the Closing Date, the parties hereto shall cause a certificate of merger in a form mutually
acceptable to the Company and Parent (the “ Certificate of Merger ”) to be properly executed and filed in accordance with the DGCL and shall
make all other filings or recordings required under the DGCL. The Merger shall be effective at the time and on the date of the filing of the
Certificate of Merger in accordance with the DGCL, which filing shall occur on the Closing Date, or at such subsequent time as Parent and the
Company shall agree and specify in the Certificate of Merger (the “ Effective Time ”).
Section 2.3 Certificate of Incorporation . The certificate of incorporation of the Surviving Corporation shall be amended and restated at
and as of the Effective Time to read as did the certificate of incorporation of Newco immediately prior to the Effective Time (except that the
name of the Surviving Corporation will remain unchanged). Such amended certificate of incorporation of the Surviving Corporation shall
continue in full force and effect until further amended in the manner prescribed by the provisions of the DGCL.
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Section 2.4 Bylaws . The bylaws of Newco in effect immediately prior to the Effective Time shall be the bylaws of the Surviving
Corporation until amended in accordance with applicable law.
Section 2.5 Officers . The officers of Newco immediately prior to the Effective Time shall be the officers of the Surviving Corporation
and will hold office until their successors are duly elected or appointed and will qualify in the manner provided in the certificate of
incorporation and the bylaws of the Surviving Corporation or as otherwise provided by law, or until their earlier death, resignation or removal.
Section 2.6 Directors . The directors of Newco immediately prior to the Effective Time shall be the directors of the Surviving Corporation
and will serve until their successors are duly elected or appointed and will qualify in the manner provided in the certificate of incorporation or
bylaws of the Surviving Corporation or as otherwise provided by law, or until their earlier death, resignation or removal.
Section 2.7 Payments . On the Closing Date, contemporaneously with the filing of the Certificate of Merger, Parent shall pay, or shall
cause the Company, Newco or the Surviving Corporation to pay the following:
(a) on behalf of the Company, to such accounts designated in writing by the Company by wire transfer of immediately available
funds, an amount, in the aggregate, equal to the outstanding amount of the Closing Date Indebtedness to enable the Company to repay such
indebtedness;
(b) on behalf of the Company, to such accounts designated in writing by the Company by wire transfer of immediately available
funds, an amount, in the aggregate, equal to the outstanding Seller Expenses to enable the Company to pay such Seller Expenses;
(c) an amount of cash equal to Twelve Million Dollars ($12,000,000) (such amount, the “ Escrow Amount ” and such cash, the “
Escrow Funds ”) shall be deposited into an escrow account (the “ Escrow Account ”), which shall be established pursuant to an escrow
agreement (the “ Escrow Agreement ”), which Escrow Agreement (x) shall be entered into on the Closing Date among the Surviving
Corporation, Stockholder Representative and an escrow agent (the “ Escrow Agent ”) to be mutually agreed upon between Parent and the
Company, and (y) shall be in a form mutually acceptable to Parent, the Company, the Stockholder Representative and the Escrow Agent;
(d) to the Paying Agent on behalf of and for the benefit of each holder of the Series 6 Preferred Stock outstanding immediately prior
to the Closing who shall have surrendered such holder’s Certificate, together with a duly executed letter of transmittal, prior to the Closing
Date in accordance with Section 2.9 , an amount per share of Series 6 Preferred Stock held by such holder equal to the Series 6 Preferred Stock
Consideration minus the Series 6 Escrow Share, each as calculated by the Company and provided to Parent on the Closing Date;
(e) to the Paying Agent on behalf of and for the benefit of each holder of the Series 5 Preferred Stock outstanding immediately prior
to the Closing who shall have surrendered such holder’s Certificate, together with a duly executed letter of transmittal, prior to
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the Closing Date in accordance with Section 2.9 , an amount per share of Series 5 Preferred Stock held by such holder equal to the Series 5
Preferred Stock Consideration minus the Series 5 Escrow Share, each as calculated by the Company and provided to Parent on the Closing
Date;
(f) to the Paying Agent on behalf of and for the benefit of each holder of the Series 4 Preferred Stock outstanding immediately prior
to the Closing who shall have surrendered such holder’s Certificate, together with a duly executed letter of transmittal, prior to the Closing
Date in accordance with Section 2.9 , an amount per share of Series 4 Preferred Stock held by such holder equal to the Series 4 Preferred Stock
Liquidation Preference minus the Series 4 Escrow Share, each as calculated by the Company and provided to Parent on the Closing Date;
(g) to the Paying Agent on behalf of and for the benefit of each holder of the Series 3 Preferred Stock outstanding immediately prior
to the Closing who shall have surrendered such holder’s Certificate, together with a duly executed letter of transmittal, prior to the Closing
Date in accordance with Section 2.9 , an amount per share of Series 3 Preferred Stock held by such holder equal to the Series 3 Preferred Stock
Liquidation Preference minus the Series 3 Escrow Share, each as calculated by the Company and provided to Parent on the Closing Date;
(h) to the Paying Agent on behalf of and for the benefit of each holder of the Series 2 Preferred Stock outstanding immediately prior
to the Closing who shall have surrendered such holder’s Certificate, together with a duly executed letter of transmittal, prior to the Closing
Date in accordance with Section 2.9 , an amount per share of Series 2 Preferred Stock held by such holder equal to the Series 2 Preferred Stock
Consideration minus the Series 2 Escrow Share, each as calculated by the Company and provided to Parent on the Closing Date;
(i) to the Paying Agent on behalf of and for the benefit of each holder of the Series 1 Preferred Stock outstanding immediately prior
to the Closing who shall have surrendered such holder’s Certificate, together with a duly executed letter of transmittal, prior to the Closing
Date in accordance with Section 2.9 , an amount per share of Series 1 Preferred Stock held by such holder equal to the Series 1 Preferred Stock
Consideration minus the Series 1 Escrow Share, each as calculated by the Company and provided to Parent on the Closing Date;
(j) to the Paying Agent on behalf of and for the benefit of each holder of Outstanding Common Shares (other than in respect of Inthe-Money Options) immediately prior to the Closing who shall have surrendered such holder’s Certificates, together with a duly executed
letter of transmittal, prior to the Closing Date in accordance with Section 2.9, an amount per Outstanding Common Share held by such holder
equal to the Common Stock Consideration minus, in the case of the Common Stock, the Common Escrow Share;
(k) to the Payroll Company on behalf of and for the benefit of each holder of In-the-Money Options, an amount per In-the-Money
Option equal to (i) the Option Consideration minus the Option Escrow Share multiplied by (ii) the number of shares of Common Stock
underlying such In-the-Money Option; and
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(l) to the Paying Agent, on behalf of and for the benefit of Company Securityholders who shall not have surrendered such holder’s
Certificates for payment at least three (3) Business Days prior to the Closing Date, the amount necessary to fund the Payment Fund pursuant to
Section 2.9(a) .
Section 2.8 Conversion of Shares .
(a) Conversion of Preferred Stock . As of the Effective Time, by virtue of the Merger and without any action on the part of any
holder thereof or any party hereto, each share of Preferred Stock issued and outstanding immediately prior to the Effective Time (other than
(i) shares held in the Company’s treasury or by any of the Subsidiaries and (ii) Dissenting Shares) shall be canceled and converted into the right
to receive the applicable Preferred Stock Consideration payable in cash to the holder thereof, without interest thereon, upon surrender of the
Certificate formerly representing such share, all in accordance with Section 2.8 and Section 2.9 .
(b) Conversion of Common Stock . As of the Effective Time, by virtue of the Merger and without any action on the part of any
holder thereof or any party hereto, each share of Common Stock issued and outstanding immediately prior to the Effective Time (other than
(i) shares held in the Company’s treasury or by any of the Subsidiaries and (ii) Dissenting Shares) shall be canceled and converted into the right
to receive the Common Stock Consideration, payable in cash to the holder thereof, without interest thereon, upon surrender of the Certificate
formerly representing such share, all in accordance with Section 2.8 and Section 2.9 .
(c) Treasury Shares . Each share of Common Stock or Preferred Stock held in the treasury of the Company or by any Subsidiary
immediately prior to the Effective Time shall, by virtue of the Merger and without any action on the part of the holders thereof, be canceled,
retired and shall cease to exist as of the Effective Time and no payment shall be made with respect thereto.
(d) Newco Shares . As of the Effective Time, each share of capital stock of Newco issued and outstanding immediately prior to the
Effective Time shall, without any action on the part of Newco, be converted on a one-for-one basis into shares of the corresponding class of
capital stock of the Surviving Corporation.
(e) Holders of Certificates . From and after the Effective Time, the holders of Certificates (other than Certificates representing
Dissenting Shares) shall cease to have any rights with respect to such Certificates, except the right to receive the Common Stock Consideration
or the applicable Preferred Stock Consideration, as applicable, without interest thereon, with respect to each of the shares represented thereby.
Section 2.9 Exchange of Certificates .
(a) Prior to the Closing Date, Parent shall designate a bank or trust company reasonably acceptable to the Company to act as paying
agent in the Merger (the “ Paying Agent ”). Parent shall, on the Closing Date, deposit or cause to be deposited with the Paying Agent in a
separate fund established for the benefit of the Company Securityholders (the “ Payment Fund ”) funds in an amount necessary for the payment
upon surrender of Certificates as
19

part of the Merger of the Common Stock Consideration and the Preferred Stock Consideration, less amounts withheld to fund the Escrow
Account pursuant to Section 2.7(d) through (j) and the Common Stock Consideration and the Preferred Stock Consideration otherwise payable
with respect to Dissenting Shares (it being understood that any and all interest earned on funds made available to the Paying Agent pursuant to
this Agreement shall be turned over to Parent). As soon as reasonably practicable after the date hereof, the Company shall, or shall cause the
Paying Agent to, mail to each holder of record (i) a letter of transmittal (which shall be in a form and have such other provisions as Parent and
the Company may reasonably agree) and (ii) instructions for use in effecting the surrender of the Certificates in exchange for the Common
Stock Consideration or the applicable Preferred Stock Consideration, as applicable. Thereafter, upon surrender to the Paying Agent of any
Certificates (other than Certificates representing Dissenting Shares), together with such duly executed letter of transmittal, the holder of each
such Certificate shall receive from the Paying Agent promptly after Closing in exchange therefor, the amount to which they are entitled
pursuant to Section 2.7(d) through (j) , as applicable, in the form of cash by wire transfer of immediately available funds, to which such holder
is entitled pursuant to such sections of the Agreement, without interest; provided , however, that any such payments for less than $10,000 to a
particular holder may be made by check. Parent and the Company shall make reasonable efforts to cause the Paying Agent to initiate payment
on the Closing Date to all holders of Certificates submitted, along with duly executed letters of transmittal, at least three (3) Business Days
prior to the Closing Date. Each Certificate surrendered pursuant to this Section 2.9(a) shall be canceled upon consummation of the Merger. If
payment or delivery is to be made to a Person other than the Person in whose name a Certificate so surrendered is registered, it shall be a
condition of payment that the Certificate so surrendered shall be properly endorsed or otherwise in proper form for transfer, that the signatures
on the Certificate or any related stock power shall be properly guaranteed and that the Person requesting such payment either pay any transfer
or other Taxes required by reason of the payment to a Person other than the registered holder of the Certificate so surrendered or establish to
the satisfaction of the Paying Agent that such Tax has been paid or is not applicable. Until surrendered in accordance with the provisions of this
Section 2.9 , each Certificate (other than Certificates canceled pursuant to Section 2.8(c) and Certificates representing Dissenting Shares) shall
represent for all purposes only the right to receive the amount to which they are entitled pursuant to Section 2.7(d) through (j) , as applicable,
payable in cash pursuant to this Section 2.9 , in the form provided for by this Agreement, without interest. Except as provided herein or in the
Escrow Agreement, all cash paid upon surrender of the Certificates in accordance with this Section 2.9 shall be deemed to have been paid in
satisfaction of all rights pertaining to the shares of Common Stock or Preferred Stock represented thereby.
(b) In the event that any Certificate (other than any Certificate representing Dissenting Shares) shall have been lost, stolen or
destroyed, upon the making of an affidavit of that fact by the registered holder of such lost, stolen or destroyed Certificate in form and
substance acceptable to Parent and Newco (if such affidavit is accepted before the Effective Time) or the Paying Agent (if such affidavit is
accepted after the Effective Time), and, if required by Parent, the posting by such registered holder of a bond in such reasonable amount as
Parent may direct as indemnity against any claim that may be made against it or the Surviving Corporation with respect to such Certificate, the
Paying Agent will issue in exchange for such lost, stolen or destroyed Certificate the applicable Preferred Stock Consideration or Common
Stock Consideration, as applicable, in respect thereof in the manner set forth in this Section 2.9 .
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(c) If Certificates are not surrendered prior to the date that is three years after the Effective Time, unclaimed amounts (including
interest thereon) of Preferred Stock Consideration and Common Stock Consideration shall, to the extent permitted by applicable law, become
the property of the Surviving Corporation and may be commingled with the general funds of the Surviving Corporation, free and clear of all
claims or interest. Notwithstanding the foregoing, any stockholders of the Company who have not theretofore complied with the provisions of
this Section 2.9 shall thereafter look only to the Surviving Corporation and only as general creditors thereof for payment for their claims in the
form and amounts to which such stockholders are entitled.
(d) After the Effective Time, there shall be no transfers on the stock transfer books of the Surviving Corporation of the shares of
Preferred Stock or Common Stock that were outstanding immediately prior to the Effective Time. If, after the Effective Time, Certificates
(other than Certificates representing Dissenting Shares) are presented to the Paying Agent, they shall be canceled and exchanged for the
applicable Preferred Stock Consideration or Common Stock Consideration, as applicable, as provided for, and in accordance with, the
provisions of this Section 2.9 .
(e) Any portion of the Payment Fund which remains undistributed for twelve months after the Effective Time shall be delivered to
Parent, upon demand, and any holders of Certificates who have not theretofore complied with this Agreement and the instructions set forth in
the letter of transmittal mailed to such holders after the Effective Time shall thereafter look only to Parent for payment of the applicable
Preferred Stock Consideration or Common Stock Consideration, as applicable, to which they are entitled.
(f) None of Parent, Newco, the Company or the Paying Agent shall be liable to any person in respect of any cash delivered to a
public official pursuant to any applicable abandoned property, escheat or similar Law. If any Certificates shall not have been surrendered prior
to five years after the Effective Time (or immediately prior to such earlier date on which any payment pursuant to this Agreement would
otherwise escheat to or become the property of any Governmental Entity), the cash payment in respect of such Certificate shall, unless
otherwise provided by applicable law, become the property of the Surviving Corporation, free and clear of all Liens.
Section 2.10 Dissenting Shares . Each share of Preferred Stock and Common Stock issued and outstanding immediately prior to the
Effective Time held by stockholders who shall have properly exercised their appraisal rights with respect thereto under Section 262 of the
DGCL (such shares of Preferred Stock and Common Stock, the “ Dissenting Shares ”) shall not be converted into the right to receive such
stockholders’ Preferred Stock Consideration or Common Stock Consideration pursuant to the Merger, but shall be entitled to receive payment
of the appraised value of such shares in accordance with the provisions of Section 262 of the DGCL, except that each Dissenting Share held by
a stockholder who shall thereafter withdraw his or her demand for appraisal or shall fail to perfect his or her right to such payment as provided
in such Section 262 shall be deemed to be converted, as of the Effective Time, into the right to receive the Preferred Stock Consideration or
Common Stock Consideration that such holder otherwise would have been entitled to receive as a result of the Merger.
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Section 2.11 Options and Warrants. The Company shall ensure that, at the Effective Time, each Option (whether vested or unvested
immediately prior to the Effective Time) that has an exercise price per shares that is less than the Common Stock Consideration (an “ In-theMoney Option ”) shall immediately and without further action by the holder thereof be cancelled and converted into the right to receive an
amount per share of Common Stock underlying such In-the-Money Option equal to the Common Stock Consideration less the exercise price
per share (the “ Option Consideration ”). For the avoidance of doubt, any Option with a per share exercise price in excess of the per share
Common Stock Consideration shall be automatically canceled as of the Effective Time pursuant to this Section 2.11(a) without payment to the
holder thereof. Prior to the Effective Time, the Company shall take all actions necessary to effectuate the foregoing provisions of this
Section 2.11(a) , including, without limitation, the provision of any required notices to the holders of Options and the making of any necessary
amendments to the Option Plan.
(b) The Company shall ensure that, at the Effective Time, each Warrant then outstanding shall immediately and without further
action be canceled, terminated, and extinguished and no payment or distribution shall be made with respect thereto (it being understood that,
pursuant to the terms of the Warrants, the Company shall have given notice of the Merger to the holders of all Warrants and, in accordance
with the terms of such Warrants, such holders shall have had the opportunity to exercise such Warrants prior to the Closing Time).
Section 2.12 Closing . The closing of the transactions contemplated hereby (the “ Closing ”) shall take place at the offices of Davis
Graham & Stubbs LLP, 1550 Seventeenth Street, Suite 500, Denver, Colorado 80202 at 10:00 A.M. Denver time on the Business Day
following the satisfaction or waiver of the conditions set forth in this Agreement (other than those conditions that by their terms cannot be
satisfied until the Closing), or on such date and time as the Company and Newco shall mutually agree. The time and date of the Closing is
herein called the “ Closing Date .”
Section 2.13 Withholding Taxes . Parent, Newco, the Company, the Surviving Corporation and the Escrow Agent shall have the right to
deduct and withhold Taxes from any payments to be made hereunder (including any payments to be made under the Escrow Agreement) if
such withholding is required by Law, and to collect any necessary Tax forms, including IRS Form W-9 or the appropriate IRS Form W-8, as
applicable, or any similar information, from any Company Securityholder and any other recipient of any payment hereunder; provided ,
however, that if on or prior to the Closing, the Company provides Parent with the certificate described in Section 6.2(b)(iv) , no withholding of
any amount under Section 1445 of the Code shall be made by Parent or Newco. To the extent that amounts are withheld and paid to the
appropriate taxing authority, such withheld amounts shall be treated for all purposes of this Agreement as having been delivered and paid to the
applicable Company Securityholder or other recipient of payment in respect of which such deduction and withholding was made.
Section 2.14 Working Capital Adjustment .
(a) Closing Adjustment . At least five (5) Business Days prior to the Closing, the Company shall deliver to Parent a good faith
estimate of Closing Working Capital (the “ Estimated Closing Working Capital ”), which statement shall contain an estimated balance sheet
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of the Company as of the Closing Date (without giving effect to the transactions contemplated herein), a calculation of Estimated Closing
Working Capital (the “ Estimated Closing Working Capital Statement ”), and a certificate of the Company that the Estimated Closing Working
Capital Statement was prepared in accordance with the Agreed Accounting Principles. The Company shall provide Parent with reasonable
access to the books and records of the Company, and other Company documents, to verify the information set forth in the Estimated Closing
Working Capital Statement prior to the Closing Date. The “ Closing Adjustment ” shall be an amount equal to the Estimated Closing Working
Capital minus the Target Working Capital. If the Closing Adjustment is a positive number, the Merger Consideration shall be increased by the
amount of the Closing Adjustment. If the Closing Adjustment is a negative number, the Merger Consideration shall be reduced by the amount
of the Closing Adjustment. In addition, at least two (2) Business Days prior to the Closing, the Company shall deliver to Parent a good faith
estimate of the cash and cash equivalents expected to be on hand as of the Closing Time (the “ Estimated Cash Balance ”), as well as the
expected amount of the Closing Date Indebtedness as of the Closing Time (the “ Expected Closing Date Indebtedness ”), for purposes of
computing the amount to be paid to the Paying Agent pursuant to Section 2.7 . The Company shall provide Parent with reasonable access to the
books and records of the Company, and other Company documents, to verify such amounts.
(b) Post-Closing Adjustment . No later than the 60 th day following the Closing Date, Parent will cause to be prepared and delivered
to the Stockholder Representative a statement setting forth its calculation of the Closing Working Capital, which statement shall contain a
consolidated balance sheet of the Company as of the Closing Date (without giving effect to the transactions contemplated herein), a calculation
of Closing Working Capital (the “ Closing Working Capital Statement ”) and a certificate of the Parent that the Closing Working Capital
Statement was prepared in accordance with the Agreed Accounting Principles. The Closing Working Capital Statement shall also set forth the
variance, if any, between the Estimated Cash Balance and the actual amount of the cash and cash equivalents at the Closing Time (the “ Actual
Cash Balance ”), and the variance, if any, between the Estimated Closing Date Indebtedness and the actual Closing Date Indebtedness as of the
Closing Time (the “ Actual Closing Date Indebtedness ”). The post-closing adjustment shall be an amount equal to the Closing Working
Capital minus the Estimated Closing Working Capital, reduced by any negative difference between the Actual Cash Balance and the Estimated
Cash Balance and any positive difference between Actual Closing Date Indebtedness and Estimated Closing Date Indebtedness, and increased
by any positive difference between the Actual Cash Balance and the Estimated Cash Balance and any negative difference between Actual
Closing Date Indebtedness and Estimated Closing Date Indebtedness (the “ Post-Closing Adjustment ”), as adjusted pursuant to Section 2.14(c)
(iii) , if applicable.
(i) If the Post-Closing Adjustment is a negative number, the Stockholder Representative and Parent shall within three
(3) Business Days of the final determination of the Post-Closing Adjustment (including any Review Period and/or Resolution
Period as may be required pursuant to Section 2.14(c) below) issue joint written instructions directing the Escrow Agent to pay to
Parent an amount equal to such excess (without deduction) out of the Escrow Account by wire transfer of immediately available
funds to the account specified by Parent.
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(ii) If the Post-Closing Adjustment is a positive number, Parent will pay to the Paying Agent, on behalf of the holders of
Outstanding Common Shares (other than the Dissenting Shares), an amount equal to (A) such excess (without deduction) multiplied
by (B) a fraction, (I) the numerator of which is the Outstanding Common Shares minus the total number of Outstanding Common
Shares that are Dissenting Shares and (II) the denominator of which is the Outstanding Common Shares. Any amount payable by
Parent to the Paying Agent pursuant to this Section 2.14(b)(ii) will be paid within three (3) Business Days of the final determination
of the Post-Closing Adjustment (including any Review Period and/or Resolution Period as may be required pursuant to Section 2.14
(c) below) by wire transfer of immediately available funds to an account specified by the Paying Agent. The Paying Agent shall
distribute to each holder of Outstanding Common Shares who has surrendered before such payment date his, her or its Certificate(s)
and duly executed letter of transmittal (and to each holder of In-the-Money Options), such holder’s pro rata share of any payments
pursuant to this Section 2.14(b)(ii) (based on the number of Outstanding Common Shares held by such holder (or underlying such
holder’s In-the-Money Options) in relation to all Outstanding Common Shares). If and to the extent there are holders of Outstanding
Common Shares who have not yet surrendered their Certificates, the Paying Agent shall distribute the remainder of the payment(s)
pursuant to Section 2.9 . Notwithstanding the foregoing, in the event any payments pursuant to this Section 2.14(b)(ii) are deemed
to be compensation income to the recipient thereof, Parent and the Surviving Corporation shall use their best efforts to ensure that
such payments are properly processed through the Surviving Corporation’s payroll system.
(iii) Any payments made pursuant to this Section 2.14(b) shall be treated as an adjustment to the Merger Consideration by the
parties for Tax purposes, unless otherwise required by Law.
(c) Examination and Review .
(i) After receipt of the Closing Working Capital Statement, Stockholder Representative shall have 45 days (the “ Review
Period ”) to review the Closing Working Capital Statement. During the Review Period, Stockholder Representative and Stockholder
Representative’s accountants shall have full access to the books and records of the Company, the personnel of, and work papers
prepared by, Parent and/or Parent’s accountants to the extent that they relate to the Closing Working Capital Statement and to such
historical financial information relating to the Closing Working Capital Statement as Stockholder Representative may reasonably
request for the purpose of reviewing the Closing Working Capital Statement and to prepare a Statement of Objections (defined
below), provided that such access shall be in a manner that does not interfere with the normal business operations of Parent or the
Surviving Corporation.
(ii) Objection. On or prior to the last day of the Review Period, Stockholder Representative may object to the Closing
Working Capital Statement by delivering to Parent a written statement setting forth Stockholder Representative’s objections in
reasonable detail, indicating each disputed item or amount and the basis for Stockholder Representative’s disagreement therewith
(the “ Statement of Objections ”). If
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Stockholder Representative fails to deliver the Statement of Objections before the expiration of the Review Period, the Closing
Working Capital Statement and the Post-Closing Adjustment, as the case may be, reflected in the Closing Working Capital
Statement shall be deemed to have been accepted by Stockholder Representative. If Stockholder Representative delivers the
Statement of Objections before the expiration of the Review Period, Parent and Stockholder Representative shall negotiate in good
faith to resolve such objections within 30 days after the delivery of the Statement of Objections (the “ Resolution Period ”), and, if
the same are so resolved within the Resolution Period, the Post-Closing Adjustment and the Closing Working Capital Statement
with such changes as may have been previously agreed in writing by Parent and Stockholder Representative, shall be final and
binding.
(iii) Resolution of Disputes. If Stockholder Representative and Parent fail to reach an agreement with respect to all of the
matters set forth in the Statement of Objections before expiration of the Resolution Period, then any amounts remaining in dispute
(“ Disputed Amounts ” and any amounts not so disputed, the “ Undisputed Amounts ”) shall be submitted for resolution to an
impartial nationally recognized firm of independent certified public accountants appointed by mutual agreement of Parent and
Stockholder Representative (the “ Independent Accountants ”) who, acting as experts and not arbitrators, shall resolve the Disputed
Amounts only and make any adjustments to the Post-Closing Adjustment, as the case may be, and the Closing Working Capital
Statement. The parties hereto agree that all adjustments shall be made without regard to materiality. The Independent Accountants
shall only decide the specific items under dispute by the parties and their decision for each Disputed Amount must be within the
range of values assigned to each such item in the Closing Working Capital Statement and the Statement of Objections, respectively.
(iv) Fees of the Independent Accountants. Stockholder Representative, solely on behalf of the Company Securityholders and
in its capacity as the Stockholder Representative and not in its individual capacity, and Parent shall each pay 50% of the fees and
expenses of the Independent Accountants. For the avoidance of doubt, such fees, to the extent paid by the Stockholder
Representative, shall be paid out of the Expense Funds.
Section 2.15 Release of Escrow .
(a) Subject to the terms of the Escrow Agreement, on the date that is nine (9) months following the Closing Date (or, if such date is
not a Business Day, then the first (1 st ) Business Day thereafter) (the “ Interim Release Date ”), the Escrow Agent shall pay to the Paying Agent
on behalf of the holders of Company Equity Securities (other than Dissenting Stockholders), in accordance with the terms of the Escrow
Agreement, an aggregate amount in cash equal to the lesser of (i) fifty percent (50%) of the Escrow Amount minus amounts required to be
retained pursuant to the Escrow Agreement, including amounts required to be retained for any outstanding and unresolved claims brought
pursuant to Article VIII hereof prior to the Interim Release Date, or (ii) fifty percent (50%) of the Escrow Amount (the “ Interim Escrow
Release Amount ”).
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(b) Subject to the terms of the Escrow Agreement, on the date that is twelve (12) months following the Closing Date (or, if such
date is not a Business Day, then the first (1 st ) Business Day thereafter) (the “ Escrow Release Date ”), the Escrow Agent shall pay to the
Paying Agent on behalf of the holders of Company Equity Securities (other than Dissenting Stockholders), in accordance with the terms of the
Escrow Agreement, an aggregate amount in cash equal to remaining portion of the Escrow Amount, if any, other than amounts required to be
retained pursuant to the Escrow Agreement, including amounts required to be retained for any outstanding and unresolved claims brought
pursuant to Article VIII hereof prior to the Escrow Release Date (the “ Escrow Release Amount ”).
(c) As and to the extent any claim described in clause (a)(i) or (b) above is resolved in favor of the Company Securityholders,
Parent and the Stockholder Representative shall direct the Escrow Agent to deliver to the Paying Agent on behalf of the holders of Company
Equity Securities (other than the Dissenting Stockholders) the related portion of the remaining amounts in the Escrow Account as provided in
the Escrow Agreement.
(d) Within three (3) Business Days of receipt of any amount required to be delivered by the Escrow Agent to the Paying Agent, the
Paying Agent will pay to each holder of Company Equity Securities (other than Dissenting Stockholders) who has surrendered before the
Escrow Release Date his, her or its Certificates and duly executed letter of transmittal (and to each holder of In-the-Money Options), such
holder’s pro rata share (based on the amount such holder contributed to the Escrow Account pursuant to Section 2.7(d) through (k) ) of the
Interim Escrow Release Amount or Escrow Release Amount, as the case may be. If and to the extent there are holders of Company Equity
Securities who have not yet surrendered their Certificates, the Paying Agent will cause such amounts to be distributed pursuant to Section 2.9 .
Notwithstanding the foregoing, in the event any payments pursuant to this Section are deemed to be compensation income to the recipient
thereof, Parent, the Surviving Corporation, and the Stockholder Representative shall use their best efforts to ensure that such payments are
properly processed through the Surviving Corporation’s payroll system.
ARTICLE III
REPRESENTATIONS AND WARRANTIES OF THE COMPANY
The Company hereby represents and warrants to Parent and Newco as follows:
Section 3.1 Organization and Qualification .
(a) Each of the Company and each Subsidiary is duly organized, validly existing and in good standing (or the equivalent thereof)
under the laws of its jurisdiction of organization specified on Schedule 3.1(a) . The Company and each of its Subsidiaries has the requisite
corporate (or equivalent) power and authority to own, lease and operate its properties and to carry on its business as presently conducted,
except where the failure to have such power or authority would not have a Material Adverse Effect.
(b) Each of the Company and each Subsidiary is duly qualified or licensed to do business and is in good standing (or the equivalent
thereof) in each jurisdiction in which the property owned, leased or operated by such entity, or the nature of the business conducted by it,
makes such qualification or licensing necessary, except in such jurisdictions where the failure to be so duly qualified or licensed and in good
standing would not have a Material Adverse Effect.
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(c) The Company has made available to Parent and Newco a true and complete copy of the Company’s and each of its Subsidiaries’
certificates of incorporation and bylaws (or the equivalent thereof) (collectively, the “ Company Charter Documents ”), in each case, as in
effect as of the date hereof.
Section 3.2 Capitalization of the Company; Subsidiaries .
(a) The authorized capital stock of the Company consists of 198,000,000 shares of Common Stock, of which 12,457,245 shares are
issued and outstanding and 156,000,000 shares of preferred stock, of which 112,870,449 shares are issued and outstanding, comprised of
(i) 42,000,000 shares of Series 6 Preferred Stock, of which 29,292,851 shares are outstanding, (ii) 35,000,000 shares of Series 5 Preferred
Stock, of which 22,379,701 shares are outstanding, (iii) 22,600,000 shares of Series 4 Preferred Stock, of which 12,831,837 shares are
outstanding, (iv) 15,500,000 shares of Series 3 Preferred Stock, of which 8,523,566 shares are outstanding, (v) 28,000,000 shares of Series 2
Preferred Stock, of which 27,074,651 shares are outstanding, and (vi) 12,900,000 shares of Series 1 Preferred Stock, of which 12,767,843
shares are outstanding. All of such outstanding shares of the Company have been duly authorized, validly issued, fully paid and nonassessable.
Except as set forth in Schedule 3.2(a) , no (i) equity securities of the Company, (ii) securities of the Company convertible into or exchangeable
for equity securities of the Company, (iii) options or other rights to acquire from the Company any equity securities or securities convertible
into or exchangeable for equity securities of the Company, and (iv) obligations of the Company to issue any equity securities or securities
convertible into or exchangeable for equity securities of the Company, are outstanding. All outstanding options were issued under the 2006
Option Plan.
(b) All Subsidiaries of the Company are listed on Schedule 3.2(b) . All of the outstanding capital stock of, or other ownership
interest in, each Subsidiary of the Company is owned beneficially and of record by the Company, directly or indirectly, is validly issued, fully
paid and nonassessable. Except as set forth on Schedule 3.2(b) , no (i) equity securities of any of the Company’s Subsidiaries, (ii) securities of
any of the Company’s Subsidiaries convertible into or exchangeable for equity securities of any of the Company’s Subsidiaries, (iii) options or
other rights to acquire from the Company’s Subsidiaries, and (iv) obligations of the Company’s Subsidiaries to issue, any equity securities or
securities convertible into or exchangeable for equity securities of any of the Company’s Subsidiaries, in each case, are outstanding.
Section 3.3 Authorization . The Board of Directors of the Company, at a meeting duly called and held, at which all directors were present,
has duly and unanimously adopted resolutions approving this Agreement and the Merger in accordance with the DGCL, determining that the
terms of the Merger are fair to, and in the best interests of, the Company Securityholders and recommending that the Company Securityholders
approve and adopt this Agreement. The Company has the requisite corporate power and authority to execute and deliver this Agreement and
the other Merger Documents to which it is a party and, subject to Company Securityholder Approval, to consummate the transactions
contemplated hereby and thereby. The execution and delivery of this Agreement and the other Merger Documents by the Company and
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the consummation of the transactions contemplated hereby and thereby, subject to Company Securityholder Approval, have been duly
authorized by all necessary corporate action on the part of the Company, and no other corporate proceedings are necessary to authorize this
Agreement and the other Merger Documents to which it is a party or for the Company to consummate the transactions contemplated hereby and
thereby other than Company Securityholder Approval. This Agreement has been duly executed and delivered by the Company and constitutes a
valid, legal and binding agreement of the Company, enforceable against the Company in accordance with its terms, and the other Merger
Documents to which the Company is a party, when executed and delivered by the Company, will constitute the valid and binding obligation of
the Company, enforceable in accordance with its terms, in each case except (i) to the extent that enforceability may be limited by applicable
bankruptcy, insolvency, reorganization or other laws affecting the enforcement of creditors’ rights generally and (ii) that the availability of
equitable remedies, including specific performance, is subject to the discretion of the court before which any proceeding thereof may be
brought.
Section 3.4 Consents and Approvals . Except (i) as set forth in Section 3.3 and on Schedule 3.4 , (ii) filings, permits, authorizations,
consents and approvals as may be required under, and other applicable requirements of the HSR Act and/or (iii) as may be necessary as a result
of any facts or circumstances relating solely to Parent or Newco or any of its respective Affiliates, no filing with or notice to, and no permit,
authorization, consent or approval of, or order of, any Governmental Entity is necessary for the execution and delivery by the Company of this
Agreement following Company Securityholder Approval or the consummation by the Company of the transactions contemplated hereby,
except where the failure to obtain such permits, authorizations, consents or approvals or to make such filings or give such notice would not
have a Material Adverse Effect. Neither the execution, delivery and performance of this Agreement by the Company nor the consummation by
the Company of the transactions contemplated hereby will (a) conflict with or result in any breach of any provision of the Company Charter
Documents, (b) except as set forth on Schedule 3.4 , result in a material violation or material breach of, or cause acceleration of any material
right or obligation, or constitute (with or without due notice or lapse of time or both) a material default, or give rise to any right of termination,
cancellation or acceleration of any material right or obligation, under any of the terms, conditions or provisions of any Material Contracts, or
(c) violate in any material respects any material Law of any court or any Governmental Entity having jurisdiction over the Company or any of
its Subsidiaries or any of their respective properties or assets.
Section 3.5 Financial Statements . The Company has delivered to Parent and Newco copies of the following financial statements (such
financial statements, the “ Financial Statements ”):
(a) the audited consolidated balance sheets of the Company and its Subsidiaries as of December 31, 2011 and December 31, 2010
and the related consolidated statements of operations, stockholders’ equity and cash flows for the year ended on such dates; and
(b) the unaudited consolidated balance sheet of the Company and its Subsidiaries as of June 30, 2012 (the “ Most Recent Balance
Sheet ”) and the related statement of operations for the month ending on such date.
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The Financial Statements (A) have been prepared, in all material respects, in accordance with GAAP applied on a consistent basis
throughout the periods covered thereby, except as may be indicated in the notes thereto and except, in the case of unaudited Financial
Statements, for the absence of footnotes and subject to normal year-end adjustments, and (B) present fairly, in all material respects, the
consolidated financial position of the Company and its Subsidiaries as of the dates thereof and the results of operations and cash flows for the
periods then ended (subject, in the case of the unaudited Financial Statements, to the absence of footnotes and to normal year-end adjustments).
Section 3.6 No Undisclosed Liability; Absence of Certain Developments .
(a) Except (i) as set forth on Schedule 3.6(a) or as disclosed, set forth or reserved for in the Financial Statements (including the
notes thereto), (ii) liabilities and/or obligations incurred in the ordinary course of business or (iii) liabilities and/or obligations arising under any
of the Material Contracts or Material Leases, as of the date hereof, neither the Company nor any of its Subsidiaries has any liabilities or
obligations of any nature, whether or not accrued, contingent or otherwise, that would be required by GAAP to be reflected on a consolidated
balance sheet of the Company and its Subsidiaries (including the notes thereto). Notwithstanding the foregoing, the representations and
warranties contained in this Section 3.6(a) do not apply to Employee Plans, Environmental, Health and Safety Requirements, labor matters or
Taxes.
(b) Except in connection with the transactions contemplated by this Agreement, during the period beginning on the date of the Most
Recent Balance Sheet and ending on the date hereof, each of the Company and each Subsidiary has conducted its business, in all material
respects, in the ordinary course consistent with past practice, there has not, individually or in the aggregate, been any Material Adverse Effect,
and except as set forth on Schedule 3.6(b) , the Company has not, since the date of the Most Recent Balance Sheet, taken any action which
would be prohibited by Section 5.2 hereto if such action were taken after the date hereof.
Section 3.7 Compliance with Laws; Governmental Authorizations; Licenses; Etc.
(a) The Company and each of its Subsidiaries has all authorizations, approvals, orders, consents, licenses, certificates, permits,
registrations and qualifications from each Governmental Entity necessary to permit the ownership of property and the conduct of business as
presently conducted by the Company and its Subsidiaries, except where the failure to obtain or maintain such an authorization, approval, order,
consent, license, certificate, permit, registration or qualification would not have a Material Adverse Effect (collectively, the “ Permits ”).
(b) The Company and each of its Subsidiaries is in compliance with all applicable Laws promulgated by any Governmental Entity
which apply to the conduct of the Company’s and its Subsidiaries’ business, except where the failure to so comply would not have a Material
Adverse Effect. Neither the Company nor any of its Subsidiaries has entered into or been subject to any judgment, consent decree, or
administrative order with respect to any aspect of its business, affairs, properties or assets, nor, as of the date hereof, received any notice of the
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institution against the Company or any of its Subsidiaries of any civil, criminal or administrative action, suit, proceeding or investigation from
any Governmental Entity, with respect to any aspect of the business, affairs, properties or assets of the Company or any of its Subsidiaries,
except as would not have a Material Adverse Effect. Notwithstanding the foregoing, the representations and warranties contained in this
Section 3.7(b) do not apply to Employee Plans, Environmental, Health and Safety Requirements, labor matters or Taxes.
Section 3.8 Litigation . Set forth on Schedule 3.8 is a list as of the date hereof of every suit, litigation, arbitration, material claim, material
action, proceeding or material investigation by any Governmental Entity which is pending or, to the Company’s Knowledge, threatened against
the Company or any of its Subsidiaries before any Governmental Entity. Except as set forth on Schedule 3.8 , as of the date hereof, there is no
suit, litigation, arbitration, claim, action, proceeding or investigation pending or, to the Company’s Knowledge, threatened against the
Company or any of its Subsidiaries before any Governmental Entity which has had or would reasonably be expected to have a Material
Adverse Effect. Set forth on Schedule 3.8 is a list as of the date hereof of every outstanding order, writ, settlement, injunction or decree against
the Company or any Subsidiary or to which any of their respective assets are subject. Except as disclosed on Schedule 3.8 , as of the date
hereof, neither the Company nor any of its Subsidiaries is subject to any outstanding order, writ, settlement, injunction or decree that has had or
would reasonably be expected to have a Material Adverse Effect. As of the date hereof, neither Company nor any of its Subsidiaries is a party
to any litigation nor, to the Company’s Knowledge, is any litigation threatened which would reasonably be expected to affect or prohibit the
consummation of the transactions contemplated hereby.
Section 3.9 Taxes . Except as set forth in Schedule 3.9 :
(a) The Company and each Subsidiary has prepared and duly filed all tax returns, information returns, statements, forms and reports
(each a “ Tax Return ” and, collectively, the “ Tax Returns ”) required to be filed with respect to the Company and each of its Subsidiaries prior
to the Closing Date, and all such Tax Returns are true and correct in all material respects.
(b) All Taxes due and owing by the Company and each Subsidiary have been paid, whether or not shown on any Tax Return.
(c) No Tax audits or other legal proceedings are in progress, or to the Knowledge of the Company are pending or threatened, with
regard to any Taxes or Tax Returns of the Company or any Subsidiary.
(d) Neither the Company nor any Subsidiary has received a written claim from any Governmental Entity in a jurisdiction in which
neither the Company nor any Subsidiary files Tax Returns that the Company or a Subsidiary is subject to taxation by that jurisdiction. Schedule
3.9(d) lists: (i) all federal, state, local and non-U.S. income Tax Returns filed by the Company and each Subsidiary for taxable periods ended
on or after December 31, 2009, (ii) any Tax Return filed by the Company or any Subsidiary for any taxable period ended on or after
December 31, 2006 that has been audited and the amount of any deficiency or assessment of Tax paid as a result of such audit, and (iii) any
outstanding lien for delinquent Taxes.
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(e) Neither the Company nor any Subsidiary is liable for any Taxes: (i) under any Tax sharing agreement excluding provisions of
leases, licenses, loans and similar agreements entered into in the ordinary course of business; provided , however , that this Section 3.9(e)(i)
shall not apply to the Canadian Subsidiary, (ii) as a transferee or successor by contract, Law or otherwise or (iii) under Treasury Regulation
Section 1.1502-6(a) or any analogous or similar Law; provided , however , that this Section 3.9(e)(iii) shall not apply to the Canadian
Subsidiary. Neither the Company nor any Subsidiary (other than the Canadian Subsidiary, to which this sentence does not apply) has ever been
a member of any affiliated group (other than a group with the Company or any Subsidiary as its common parent) that files an affiliated,
consolidated, combined or unitary Tax Return for federal, state, local or non-U.S. Tax purposes.
(f) The Company is not (and has not been during the preceding five (5) years) a “United States real property holding corporation”
within the meaning of Section 897(c) of the Code.
(g) Neither the Company nor any Subsidiary has constituted a “distributing corporation” or a “controlled corporation” (within the
meaning of Section 355(a)(1)(A) of the Code) in a distribution of shares that was reported or otherwise constituted a distribution of shares
under Section 355 of the Code that could otherwise constitute part of a “plan” or “series of related transactions” (within the meaning of
Section 355(e) of the Code) that includes the transactions contemplated by this Agreement.
(h) Neither the Company nor any Subsidiary will be required to include any item of income in, or exclude any item of deduction
from, taxable income for any taxable period (or portion thereof) ending after the Closing Date as a result of (i) any change in the accounting
method of the Company or any Subsidiary pursuant to Section 481 of the Code or the corresponding tax laws of any nation, state or locality
that occurred or exists on or prior to the Closing Date; provided , however , that this Section 3.9(h)(i) shall not apply to the Canadian
Subsidiary; (ii) a “closing agreement” as described in Section 7121 of the Code (or any corresponding or similar provision of state, local or
foreign income Tax law) executed on or prior to the Closing Date; provided , however , that this Section 3.9(h)(ii) shall not apply to the
Canadian Subsidiary; (iii) installment sale or open transaction disposition made on or prior to the Closing Date; provided , however , that this
Section 3.9(h)(iii) shall apply to the Canadian Subsidiary only to the extent relevant for U.S. Tax purposes; (iv) an intercompany transaction
occurring on or prior to the Closing Date; provided , however , that this Section 3.9(h)(iv) shall apply to the Canadian Subsidiary only to the
extent relevant for U.S. Tax purposes; (v) an excess loss account existing on the Closing Date described in Treasury Regulations under
Section 1502 of the Code (or any corresponding or similar provision of state, local or non-U.S. income Tax law); provided , however , that this
Section 3.9(h)(v) shall not apply to the Canadian Subsidiary; (vi) a prepaid amount received on or prior to the Closing Date; provided ,
however , that this Section 3.9(h)(vi) shall apply to the Canadian Subsidiary only to the extent relevant for U.S. Tax purposes; or (vii) an
election under Section 108(i) of the Code; provided , however , that this Section 3.9(h)(vii) shall not apply to the Canadian Subsidiary.
(i) Except as set forth on Schedule 3.9(i) , neither the Company nor any Subsidiary is party to any agreement, contract, arrangement
or plan that has resulted or could result, separately or in the aggregate, in the payment of (i) any “excess parachute payment”
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within the meaning of Section 280G of the Code (or any corresponding provision of state, local or non-U.S. Tax law) payable in connection
with the transactions contemplated by this Agreement or (ii) any amount that will not be fully deductible as a result of Section 162(m) of the
Code (or any corresponding provision of state, local or non-U.S. Tax law).
(j) The Company and each Subsidiary (other than the Canadian Subsidiary, to which this Section 3.9(j) does not apply) has
disclosed on their U.S. federal income Tax Returns all positions taken therein that (but for such disclosure) would constitute a substantial
understatement of federal income Tax within the meaning of Section 6662 of the Code.
(k) To the Knowledge of the Company, neither the Company nor any Subsidiary is or has been a party to any “reportable
transaction” as defined by Section 6707A(c)(1) of the Code or Treasury Regulation Section 1.6011-4(b).
(l) There are no circumstances which could result in the application to the Canadian Subsidiary of any of sections 80, 80.01, 80.02,
80.03 or 80.04 of the Canadian Tax Act or any analogous provision of any applicable Law of any province of Canada. The Canadian
Subsidiary does not have any unpaid amounts that may be required to be included in its income for any Post-Closing Period under section 78 of
the Canadian Tax Act or a corresponding provincial provision. The Canadian Subsidiary has not acquired property in circumstances that would
result in the Canadian Subsidiary becoming liable to pay Taxes of the Person from whom it acquired such property pursuant to subsection 160
(1) of the Canadian Tax Act or a corresponding provincial provision.
(m) Notwithstanding anything contained herein to the contrary, (i) this Section 3.9 contains the sole and exclusive representations
and warranties of the Company and its Subsidiaries with respect to Taxes and (ii) except as provided under the foregoing Sections of this
Section 3.9 , the Company and its Subsidiaries make no representation or warranty with respect to the amount of any net operating loss, tax
credit or similar tax attribute.
Section 3.10 Environmental, Health, and Safety Matters .
(a) As of the date hereof, the Company and each of its Subsidiaries is, and since March 31, 2009 have been, in compliance in all
respects with Environmental, Health, and Safety Requirements (including obtaining all permits and licenses required thereunder), except for
such noncompliance as would not have a Material Adverse Effect.
(b) Since January 1, 2009, neither the Company nor any of its Subsidiaries has received any written notice or report or other
material written information regarding any violation of Environmental, Health, and Safety Requirements by the Company or any of its
Subsidiaries and arising under Environmental, Health, and Safety Requirements.
(c) Notwithstanding anything contained herein to the contrary, this Section 3.10 contains the sole and exclusive representations and
warranties of the Company with respect to any environmental, health, or safety matters, including any arising under any Environmental, Health,
and Safety Requirements.
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Section 3.11 Employee Matters .
(a) Schedule 3.11(a) sets forth a list of all of the Company’s and its Subsidiaries’ employees whose current regular rate of
compensation is greater than $100,000 per year, the date of hire for each such employee, the current rate of all regular and (if determinable)
special compensation payable to each such person in any and all capacities, the last increase in the rate of regular and (if applicable) special
compensation for each such employee and the date of such increase.
(b) Each of the Company and each Subsidiary is in compliance with all Laws applicable to it respecting employment and
employment practices, terms and conditions of employment and wages and hours and has not engaged, and is not engaging, in any unfair labor
practice with respect to employees of the Company or any of its Subsidiaries except to the extent such failure to comply or such engagement,
individually or in the aggregate, would not have a Material Adverse Effect. Except as set forth on Schedule 3.11(b) , or as would not have a
Material Adverse Effect, as of the date hereof, (i) there is no union organizing effort pending, or to the Company’s Knowledge, threatened with
respect to the employees of the Company or its Subsidiaries; (ii) no complaint against the Company or any of its Subsidiaries is pending before
the National Labor Relations Board, or to the Company’s Knowledge, has been threatened; (iii) there is no labor strike, dispute, slowdown or
stoppage pending or, to the Company’s Knowledge, threatened against or involving the Company or any of its Subsidiaries; and (iv) there are
no labor or employment claims or proceedings pending between the Company or any of its Subsidiaries and any of such applicable entity’s
employees.
Section 3.12 Employee Plans .
(a) Schedule 3.12 contains a true, accurate and complete list of employee benefit plans (as such term is defined in Section 3(3) of
the Employee Retirement Income Security Act of 1974, as amended (“ ERISA ”)) and each other material employee benefit plan, program or
arrangement maintained by the Company or any of its Subsidiaries (the “ Employee Plans ”). The Employee Plans have been maintained,
funded and administered in all respects, including the timely deposit of all participant elective contributions and loan payments, in accordance
with their terms and are in compliance with applicable Law, including without limitation, ERISA and Department of Labor Regulations
promulgated thereunder and the Code and Treasury Regulations promulgated thereunder, except for instances of non-compliance that would
not have a Material Adverse Effect. To the extent that the Company has Knowledge that any Qualification Failures as defined in Internal
Revenue Service Revenue Procedure 2008-50 have occurred with respect to any Employee Plan, a summary of such Qualification Failures is
set forth on Schedule 3.12 , and the Company shall take commercially reasonable efforts to correct such failures under the Employee Plans
Compliance Resolution System contained in Revenue Procedure 2008-50 on or before the Closing Date. Each Employee Plan that is intended
to meet the requirements of a “qualified plan” under Section 401(a) of the Code has received a favorable determination letter from the Internal
Revenue Service or is a pre-approved volume submitter or prototype plan that is the subject of an opinion letter issued by the Internal Revenue
Service. Neither the Company nor any of its Subsidiaries has any liability under Title IV of ERISA.
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(b) Except as would not have a Material Adverse Effect:
(i) All plans that provide for payments of “nonqualified deferred compensation” (as defined in Code Section 409A(d)(1)) have
been (A) operated in good faith compliance with the applicable requirements of Code Section 409A and applicable guidance
thereunder since January 1, 2008, and (B) amended to comply in written form with Code Section 409A and the Treasury
Regulations promulgated thereunder.
(ii) With respect to all Employee Plans that are group health plans as defined in ERISA Section 607(1), sponsored or
maintained by the Company, no director, officer, employee or agent of the Company has engaged in any action or failed to act in
such a manner that, as a result of such action or failure to act, would cause a tax to be imposed on the Company under Code
Section 4980B(a), or would cause a penalty to be imposed under ERISA and the regulations promulgated thereunder. With respect
to all such plans, all applicable provisions of Code Section 4980B and ERISA Sections 601-606 have been complied with by the
Company, and all other provisions of ERISA and the regulations promulgated thereunder have been complied with.
(iii) Neither the Company nor any fiduciary as defined in ERISA Section 3(21)(A) of an Employee Plan has engaged in any
transaction that may subject the Company or any Employee Plan to a civil penalty imposed by ERISA Section 502 or any other
provision of ERISA or excise taxes under Code Section 4971, 4975, 4976, 4977, 4979 or 4980B.
(iv) All required reports and descriptions for any Employee Plan have been timely filed and distributed to participants and
beneficiaries, and all notices required by ERISA or the Code with respect to all Employee Plans have been proper as to form and
timely given.
(c) There are no examinations, audits, enforcement actions or proceedings, or any other investigations, pending, threatened or
currently in process by any governmental agency involving any employee benefit plan.
(d) There are no actions, suits, proceedings or claims pending (other than routine claims for benefits) or threatened against the
Company in connection with any employee benefit plan or the assets of any Employee Plan.
(e) Any Employee Plan may be amended and terminated at any time without any material liability and these rights have always
been maintained by the Company.
(f) No Employee Plan that is intended to be a “qualified plan” under Section 401(a) (or its related trust) holds any stock or other
securities of the Company.
(g) Notwithstanding anything contained herein to the contrary, this Section 3.12 contains the sole and exclusive representations and
warranties of the Company and its Subsidiaries with respect to Employee Plans.
Section 3.13 Intellectual Property Rights . Schedule 3.13 sets forth a list of all patents, patent applications, registered trademarks and
registered copyrights, proprietary software and applications to register trademarks and copyrights owned by the Company or any of its
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Subsidiaries. Except as set forth on Schedule 3.13 , to the Company’s Knowledge: (i) the Company and its Subsidiaries own or have a valid
license to all patent, trademark and service mark rights, trade names, domain names, copyrights, third-party software, and know-how
(collectively, “ Intellectual Property ”) to the extent necessary for the conduct of its business as now conducted; (ii) neither the Company nor
any of its Subsidiaries is infringing any Intellectual Property of any third party; (iii) no third party is infringing any Intellectual Property owned
by the Company or any of its Subsidiaries; and (iv) the Intellectual Property set forth on Schedule 3.13 is duly registered, valid and in effect; in
each case, except as would not have a Material Adverse Effect.
Section 3.14 Material Contracts . Except as set forth on Schedule 3.14 (collectively, the “ Material Contracts ”) and except for this
Agreement and except for any Material Lease (as herein defined), as of the date hereof, neither the Company nor any of its Subsidiaries is a
party to or bound by any:
(i) contract for the employment of any officer, individual employee or other person on a full-time, part-time, consulting or
other basis providing annual compensation in excess of $100,000;
(ii) agreement or indenture relating to indebtedness for borrowed money;
(iii) lease or agreement under which the Company or any of its Subsidiaries is lessee of or holds or operates any property
(other than real property), including Intellectual Property, owned by any other party, except for any lease or agreement under which
the aggregate annual rental payments do not exceed $100,000;
(iv) lease or agreement under which the Company or any of its Subsidiaries is lessor of or permits any third party to hold or
operate any property (other than real property), including Intellectual Property, owned or controlled by the Company or any of its
Subsidiaries, except for any lease or agreement under which the aggregate annual rental payments do not exceed $100,000;
(v) agreement, contract or commitment limiting the ability of the Company or any of its Subsidiaries to engage, in any
material respect, in any line of business or to compete, in any material respect, with, or solicit clients from, any Person;
(vi) any collective bargaining agreement, labor contract or other written agreement, arrangement with any labor union or any
employee organization;
(vii) Contract under which the Company has made or is obligated to make, directly or indirectly, any advance, loan, extension
of credit or capital contribution to, or other investment in, any Person, other than in the ordinary course of business;
(viii) contract or contracts that individually or in the aggregate contain any change of control (or equivalent) provisions for
which Parent or the Surviving Corporation or any of its Subsidiaries would reasonably be expected to incur any obligation or
liability of $100,000 or more upon the consummation of the transactions contemplated hereby; or
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(ix) any agreement or group of related agreements with the same party or group of affiliated parties, whether written or oral,
that provides for (x) performance by the Company extending more than one year from the date hereof, and (y) annual committed
payments by the Company after the date of this Agreement in excess of $200,000 or aggregate committed payments by the
Company after the date of this Agreement in excess of $500,000.
Except as set forth on Schedule 3.14 , each Material Contract is valid and binding on the Company or the applicable Subsidiary of the
Company and, to the Company’s Knowledge, on the other parties thereto and is in full force and effect. Except as set forth on Schedule 3.14 ,
the Company or the applicable Subsidiary of the Company, and, to the Company’s Knowledge, each of the other parties thereto, has performed
in all material respects all material obligations required to be performed by it under each Material Contract. True, correct and complete copies
of the Material Contracts have been made available for inspection by Parent prior to the date of this Agreement. There are no existing material
defaults (or circumstances, occurrences, events or acts that, with the giving of notice or lapse of time or both would become material defaults)
of the Company or, to the Knowledge of the Company, any other party thereto, under any Material Contract. No party to any Material Contract
has given the Company written notice of its intention to cancel, terminate, materially change the scope of its rights under or fail to renew any
Material Contract.
Section 3.15 Insurance . The Company and its Subsidiaries maintain insurance policies (the “ Insurance Policies ”) against all risks of a
character and in such amounts as are usually insured against by similarly situated companies in the same or similar businesses, except where
the failure to maintain such Insurance Policy would not have a Material Adverse Effect. Each material Insurance Policy is in full force and
effect, all premiums due thereon have been paid in full and none of the Company nor its Subsidiaries has received written notice from any
insurer or agent of any intent to cancel any such insurance policy. Set forth on Schedule 3.15 is a complete and accurate list of all material
Insurance Policies in effect as of the date hereof, copies of which have been provided to Parent prior to the date hereof. There is no material
claim by the Company or its Subsidiaries pending under any of the Insurance Policies as to which coverage has been denied or disputed by the
underwriters of such policies.
Section 3.16 Real and Personal Property .
(a) Owned Real Property . Neither the Company nor any of its Subsidiaries own, or has owned, any real property.
(b) Leased Real Property . Schedule 3.16(b) sets forth (whether as lessee or lessor) leases of real property (“ Leased Real Property
”) to which the Company or any of its Subsidiaries is a party or by which any such party is bound, in each case, as of the date hereof, except for
any lease or agreement under which the aggregate annual rental payments do not exceed $100,000 (each a “ Material Lease ”, and collectively
the “ Material Leases ”). Except as set forth on Schedule 3.16(b) , each Material Lease is valid and binding on the Company or its
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applicable Subsidiary and, to the Company’s Knowledge, on the other parties thereto and is in full force and effect. Except as set forth on
Schedule 3.16(b) , the Company (or its applicable Subsidiary) and, to the Company’s Knowledge, each of the other parties thereto has
performed in all material respects all material obligations required to be performed by it under each Material Lease. There exists no material
default or condition, or any state of facts or event that with the passage of time or giving of notice would constitute a material default, in the
performance by the Company or its Subsidiaries of their respective obligations under any of the Material Leases or, to the Knowledge of the
Company, as of the date hereof, by any other party to any of the Material Leases. None of the Company or its Subsidiaries has received any
written notice from the landlord or lessor under any of the Material Leases claiming that the Company or any of its Subsidiaries is in breach of
its obligations under the respective Material Leases, including due but unpaid rent or other charges. The Company has delivered to Parent a true
and complete copy of each Material Lease.
(c) Personal Property . Schedule 3.16(c) sets forth a true and complete list, by category, of all material tangible personal property
necessary for the conduct of the Company’s and its Subsidiaries businesses as currently conducted (the “ Tangible Personal Property ”). As of
the date hereof, the Company and its Subsidiaries own or hold under valid leases all Tangible Personal Property, subject to no lien except for
(i) liens identified on Schedule 3.16(c) , (ii) liens for non-delinquent ad valorem taxes and non-delinquent statutory liens arising other than by
reason of default, (iii) statutory liens of landlords, liens of carriers, warehousemen, mechanics and materialmen incurred in the ordinary course
of business for sums not yet due, (iv) liens incurred or deposits made in the ordinary course of business in connection with worker’s
compensation, unemployment insurance and other types of social security, (v) purchase money liens and (vi) minor irregularities of title which
do not materially detract from the value or use of such property (“ Permitted Liens ”).
Section 3.17 Transaction With Affiliates . Except as set forth on Schedule 3.17 , none of the stockholders of the Company, none of the
directors or officers of the Company or any of its Subsidiaries, nor any of their respective Affiliates is involved in any business arrangement or
relationship with the Company or any of its Subsidiaries other than employment arrangements entered into in the ordinary course of business,
and none of the stockholders of the Company, none of the directors or officers of the Company or any of its Subsidiaries, nor any of their
respective Affiliates owns any property or right, tangible or intangible, which is used by the Company or the Subsidiaries.
Section 3.18 Brokers . Except as set forth on Schedule 3.18 , no broker, finder or investment banker is entitled to any broker’s, finder’s or
investment banker’s fee or commission in connection with the transactions contemplated by this Agreement based upon arrangements made by
and on behalf of the Company or any of its Subsidiaries.
Section 3.19 No Additional Representations . EXCEPT AS OTHERWISE EXPRESSLY SET FORTH IN ARTICLE III OF THIS
AGREEMENT, THE COMPANY EXPRESSLY DISCLAIMS ANY REPRESENTATIONS OR WARRANTIES OF ANY KIND OR
NATURE, EXPRESS OR IMPLIED, AS TO THE CONDITION, VALUE OR QUALITY OF THE BUSINESS OR THE ASSETS OF THE
BUSINESS, AND THE COMPANY SPECIFICALLY DISCLAIMS ANY REPRESENTATION OR WARRANTY OF
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MERCHANTABILITY, USAGE, SUITABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE WITH RESPECT TO THE ASSETS
OF THE BUSINESS, OR ANY PART THEREOF, OR AS TO THE WORKMANSHIP THEREOF, OR THE ABSENCE OF ANY DEFECTS
THEREIN, WHETHER LATENT OR PATENT, IT BEING UNDERSTOOD THAT SUCH SUBJECT ASSETS ARE BEING ACQUIRED
“AS IS, WHERE IS” ON THE CLOSING DATE, AND IN THEIR PRESENT CONDITION, AND THE PARENT SHALL RELY ON ITS
OWN EXAMINATION AND INVESTIGATION THEREOF.
Section 3.20 Preferred Stock Calculations . The calculation of the amounts of the Series 1 Preferred Stock Consideration, the Series 2
Preferred Stock Consideration, the Series 3 Preferred Stock Liquidation Preference, the Series 4 Preferred Stock Liquidation Preference, the
Series 5 Preferred Stock Consideration and the Series 6 Preferred Stock Consideration provided to Parent by the Company on the Closing Date
shall be true and correct in all material respects.
ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF PARENT AND NEWCO
Parent and Newco jointly and severally represent and warrant to the Company:
Section 4.1 Organization . Each of Parent and Newco is duly organized, validly existing and in good standing under the laws of the
jurisdiction of its formation and has all requisite power and authority to carry on its businesses as now being conducted, except where the
failure to have such power or authority would not be reasonably expected to prevent or materially delay the consummation of transactions
contemplated hereby.
Section 4.2 Authorization . Each of Parent and Newco has all necessary power and authority to execute and deliver this Agreement and
the other Merger Documents to which it is a party and to consummate the transactions contemplated hereby and thereby. The execution and
delivery of this Agreement and the other Merger Documents to which it is a party and the consummation of the transactions contemplated
hereby and thereby have been duly authorized by all necessary action on the part of each of Parent and Newco (including approval in writing
by their respective boards of directors) and no other proceeding on the part of Parent and Newco is necessary to authorize this Agreement and
the other Merger Documents to which it is a party or to consummate the transactions contemplated hereby and thereby. This Agreement has
been duly and validly executed and delivered by each of Parent and Newco and constitutes a valid, legal and binding agreement of Parent and
Newco, enforceable against each of Parent and Newco in accordance with its terms, and the other Merger Documents to which it is a party,
when executed and delivered by each of Parent and Newco, will constitute the valid and binding obligation of Parent and Newco, enforceable
in accordance with its terms, in each case except (i) to the extent that enforceability may be limited by applicable bankruptcy, insolvency,
reorganization or other laws affecting the enforcement of creditors’ rights generally and (ii) that the availability of equitable remedies,
including specific performance, is subject to the discretion of the court before which any proceeding thereof may be brought.
Section 4.3 Consents and Approvals; No Violations . Except for filings, consents and approvals as may be required under, and other
applicable requirements of the HSR Act, no material filing with or material notice to, and no material permit, authorization, consent or
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approval of, or material order of, any Governmental Entity is necessary for the execution and delivery by each of Parent and Newco of this
Agreement or the consummation by each of Parent and Newco of the transactions contemplated hereby, except where the failure to obtain such
permits, authorizations, consents or approvals or to make such filings or give such notice would not, individually or in the aggregate, be
reasonably expected to prevent or materially delay the consummation of the transactions contemplated hereby. Neither the execution, delivery
and performance of this Agreement by Parent or Newco nor the consummation by Parent or Newco of the transactions contemplated hereby
will (a) conflict with or result in any breach of any provision of the certificate of incorporation or bylaws (or similar governing documents) of
either Parent or Newco, (b) result in a material violation or material breach of, or constitute (with or without due notice or lapse of time or both)
a material default, or give rise to any right of termination, cancellation or acceleration, under any of the terms, conditions or provisions of any
note, bond, mortgage, indenture, lease, license, contract, agreement or other instrument or obligation to which either Parent or Newco is a party
or by which Parent or Newco or any of its respective properties or assets may be bound or (c) violate any order, writ, injunction, decree, law,
statute, rule or regulation applicable to Parent or Newco or any of its Affiliates or any of their respective properties or assets, except, in the case
of clauses (b) and (c) above, for violations which would not, individually or in the aggregate, be reasonably expected to prevent or materially
delay the consummation of the transactions contemplated hereby.
Section 4.4 Litigation . Neither Parent nor Newco is a party to any litigation or threatened litigation which would reasonably be expected
to affect or prohibit the consummation of the transactions contemplated hereby.
Section 4.5 Financial Ability . Parent has funds available to consummate the transactions contemplated hereby, including the ability to
make all payments due pursuant to Section 2.7 .
Section 4.6 Surviving Corporation after the Merger . Assuming the representations and warranties of the Company contained in this
Agreement are true in all material respects, at and immediately after the Effective Time, and after giving effect to the Merger and the other
transactions contemplated hereby, the Surviving Corporation (a) will be solvent (in that both the fair value of its assets will not be less than the
sum of its debts and that the present fair saleable value of its assets will not be less than the amount required to pay its probable liability on its
debts as they become absolute and matured), (b) will have adequate capital with which to engage in its business, and (c) will not have incurred
and does not immediately plan to incur debts beyond its ability to pay as they become absolute and matured.
Section 4.7 Acknowledgement by Parent and Newco . Each of Parent and Newco acknowledges and agrees that it has conducted its own
independent review and analysis of the business, assets, condition, operations and prospects of the Company and its Subsidiaries. In entering
into this Agreement, Parent and Newco have relied solely upon their own investigation and analysis and the representations and warranties of
the Company set forth in this Agreement, and each of Parent and Newco acknowledges that, other than as set forth in this Agreement, none of
the Company, its Subsidiaries, or any of their respective directors, officers, employees, Affiliates, stockholders, agents or representatives makes
or has made any representation or warranty, either express or implied, as to the accuracy or completeness of any of the information
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provided or made available to each of Parent and Newco and their respective agents or representatives prior to the execution of this Agreement.
Nothing in this Section 4.7 shall constitute a waiver of any rights of Parent in the case of fraud by any Person.
ARTICLE V
ADDITIONAL COVENANTS AND AGREEMENTS
Section 5.1 Access and Information .
(a) Between the date hereof and the Closing Date, subject to Section 5.7 , upon reasonable notice, and subject to restrictions
contained in confidentiality agreements to which the Company or any of its Subsidiaries is subject and other privileged materials, the Company
will provide to Parent and Newco and their respective authorized representatives during normal business hours reasonable access to all officers
and to all books and records of the Company and its Subsidiaries, and will cause the officers of the Company and its Subsidiaries to furnish
Parent and Newco with such financial and operating data and other information with respect to the business and properties of the Company and
its Subsidiaries as Parent and Newco may from time to time reasonably request. All of such information shall be treated as confidential
information pursuant to the terms of the Confidentiality Agreement.
(b) For a period of seven years commencing on the Closing Date, the Surviving Corporation (or its successor) will retain all books,
records and other documents pertaining to the business of the Surviving Corporation and its Subsidiaries in existence on the Closing Date and
provide any Company Securityholders and their authorized representatives during normal business hours reasonable access (including the right
to make photocopies) to all books and records of the Surviving Corporation and its Subsidiaries (or their successors) and other written
information with respect to the Surviving Corporation and its Subsidiaries (or their successors) as any such Company Securityholders may
from time to time reasonably request.
Section 5.2 Conduct of Business by the Company . Except as contemplated by this Agreement, during the period from the date hereof to
the Closing Date, the Company will, and will cause each of its Subsidiaries to, conduct its operations in the ordinary course of business
consistent with past practice, and the Company and its Subsidiaries shall use their commercially reasonable efforts to (i) preserve in all material
respects their assets, (ii) keep available the services of current officers, key employees and consultants of the Company and each of its
Subsidiaries, (iii) preserve, in all material respects, the Company’s business organization intact and maintain its existing relations and goodwill
with customers, creditors, and lessors, and (iv) comply in all material respects with all applicable Laws; provided that it is expressly agreed that
the Company and its Subsidiaries may, at any time and at their sole discretion, repay all or a portion of their outstanding indebtedness. Without
limiting the generality of the foregoing, and except as otherwise expressly provided in this Agreement, during the period from the date hereof
to the Closing Date, the Company will not, and will cause each of its Subsidiaries to not, without the prior written consent of Parent, which
consent shall not be unreasonably conditioned, withheld or delayed:
(a) amend the Company Charter Documents;
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(b) issue, sell or agree or commit to issue (whether through the issuance or granting of options, warrants, commitments,
subscriptions, rights to purchase or otherwise) any capital stock of any class or any other equity securities or equity equivalents;
(c) split, combine or reclassify any of its capital stock, redeem any equity securities of the Company, declare, set aside or pay any
dividends or other distributions in respect of its capital stock (except for any dividend and/or other distribution from any Subsidiary of the
Company to (x) any other Subsidiary of the Company or (y) the Company) or enter into any agreement with respect to voting of any of its
capital stock or any securities convertible into or exchangeable for such shares;
(d) (i) incur or assume any indebtedness for borrowed money or issue any debt securities or warrants or other rights to acquire debt
securities of the Company or any of its Subsidiaries except for indebtedness for borrowed money not exceeding $100,000 in the aggregate and
except for any borrowings under any revolving credit facility currently in place, or (ii) assume, guarantee, endorse or otherwise become liable
or responsible (whether directly, contingently or otherwise) for the obligations of any other Person, except for obligations not exceeding
$100,000 in the aggregate;
(e) except as may be required by Law or as contemplated by this Agreement, (i) enter into, adopt or amend or terminate any
material bonus, profit sharing, compensation, severance, termination, stock option, stock appreciation right, restricted stock, performance unit,
stock equivalent, pension, retirement, deferred compensation, employment, severance, change in control or other employee benefit agreement,
trust, plan, fund or other arrangement for the benefit or welfare of any director, officer or employee of the Company or any of its Subsidiaries
in any material manner, (ii) increase the compensation or benefits of any director or officer of the Company or any of its Subsidiaries,
(iii) except for normal salary increases and bonus payments in the ordinary course of business consistent with past practice, increase in any
material manner the compensation or benefits of any employee of the Company or any of its Subsidiaries other than directors and officers of
the Company, or (iv) pay any material benefit not required by any plan and arrangement as in effect as of the date hereof (including the
granting of stock appreciation rights or performance units);
(f) sell, pledge, lease or dispose of or acquire any assets outside the ordinary course of business which have a value in the aggregate
in excess of $100,000;
(g) except as may be required by Law or as contemplated by this Agreement, alter through merger, liquidation, reorganization,
restructuring or in any other fashion the capital structure of the Company and its Subsidiaries;
(h) (i) effect any change in any of its methods of accounting, except as may be required by GAAP, (ii) change its fiscal year,
(iii) make, change or revoke any material U.S. Tax election, or (iv) settle or compromise any Tax claim where the amount of cash to be paid to
the relevant taxing authority upon such settlement or compromise of such claim exceeds $100,000 above any amount reserved for such claim in
the latest Financial Statements;
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(i) acquire (including by merger, consolidation, or acquisition of stock or assets or any other business combination) any ownership
interest in any corporation, partnership, other business organization or any division thereof from any other Person;
(j) enter into any strategic licensing, joint venture, collaboration, alliance, copromotion or similar agreement that involves payments
by the Company to third parties in excess of $100,000 individually or $250,000 in the aggregate for all such contracts;
(k) make any loans or capital contributions to, or investments in, any Person;
(l) make or agree to make any capital expenditures, in excess of $400,000 individually and $800,000 in the aggregate;
(m) terminate, cancel, renew, request or agree to any material amendment or material modification to, material change in, or
material waiver under, any Material Contract, or enter into or materially amend any contract or other agreement that, if existing on the date
hereof, would be a Material Contract; provided , however , that for purposes of this Section 5.2(m) , the term “Material Contract” shall not
include contracts described in Section 3.14(ix) with new or existing customers entered into in the ordinary course of business or any other
contract entered into in connection with any capital expenditure otherwise permitted pursuant to Section 5.2(l) ;
(n) waive, release, assign, settle or compromise any claim the resolution of which (i) would be material to the Company and its
Subsidiaries taken as a whole, (ii) would involve the payment by the Company of an amount in excess of $100,000 individually and $200,000
in the aggregate or (iii) would involve the imposition of injunctive relief against the Company that would materially limit or restrict the
business of Parent and its Subsidiaries (including the Surviving Corporation) following the Effective Time; or
(o) authorize, resolve, commit or agree to do any of the foregoing.
Section 5.3 No Solicitation .
(a) The Company and its Subsidiaries and their respective officers, directors, employees, representatives, agents and Affiliates
(including any investment banker, financial advisor, attorney or accountant retained by the Company or any of its Subsidiaries) shall
immediately cease any discussions or negotiations with any parties that may be ongoing with respect to a Takeover Proposal. The Company
shall not, nor shall it permit any of its Subsidiaries to, and it shall use its reasonable best efforts to cause its officers, directors, employees,
agents, Affiliates and any investment banker, financial advisor, attorney, accountant or other representative retained by it or any of its
Subsidiaries not to, directly or indirectly, after the date hereof (i) solicit, initiate or knowingly encourage (including by way of furnishing
information), or knowingly take any other action to facilitate, any inquiry or the making of any proposal which constitutes, or would reasonably
be expected to lead to, any Takeover Proposal or (ii) participate in any discussions or negotiations regarding a Takeover Proposal; provided ,
however, that if the Board of Directors of the Company determines in good faith, after consultation with the Company’s outside counsel, that
such action is reasonably necessary in order for the Board of Directors of the Company to comply with their fiduciary duties to the
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Company’s stockholders under applicable Law, the Company may, in response to a Takeover Proposal received by the Company with respect
to which the Company has complied with this Section 5.3(a) , (x) furnish information with respect to the Company to any person pursuant to a
confidentiality agreement containing terms no less favorable to the Company than the Confidentiality Agreement and (y) participate in
negotiations regarding such Takeover Proposal.
(b) The Company shall promptly notify Parent in writing of any Takeover Proposal (and in no event later than 48 hours following
the Company’s, any of its Subsidiaries’ or any of their representative’s receipt of such Takeover Proposal), such notice to include the identity
of the Person making such Takeover Proposal and a copy of such Takeover Proposal, including draft agreements or term sheets submitted in
connection therewith (or, where no such copy is available, a reasonably detailed description of the material terms of such Takeover Proposal),
including any modifications thereto. The Company shall keep Parent reasonably informed on a reasonably current basis of the status of any
material developments with respect to such Takeover Proposal and shall provide Parent with copies of all written inquiries and correspondence
with respect to such Takeover Proposal no later than 48 hours following the receipt thereof.
(c) Except as set forth in this Section 5.3 , neither the Board of Directors of the Company nor any committee thereof shall
(i) withdraw or modify, or propose to withdraw or modify, in a manner adverse to Parent, the approval or recommendation by such Board of
Directors or such committee of the Merger or this Agreement, (ii) approve or recommend, or propose to approve or recommend, any Takeover
Proposal or (iii) cause or permit the Company to enter into any Acquisition Agreement. Notwithstanding the foregoing, in the event that the
Board of Directors of the Company determines in good faith, after consultation with the Company’s outside counsel, that such action is
reasonably necessary in order for the Board of Directors of the Company to comply with its fiduciary duties to the Company’s stockholders
under applicable Law, under circumstances not involving a breach of Section 5.3(a) in any material respect, the Board of Directors of the
Company may (subject to the following sentences) withdraw or modify its approval or recommendation of the Merger and this Agreement,
approve or recommend a Superior Proposal (each, a “ Change of Recommendation ”) or terminate this Agreement, but in each case only at a
time that is after the third Business Day following Parent’s receipt of written notice advising Parent that the Board of Directors of the Company
has received a Superior Proposal, and only if (A) the Company, if requested by Parent, shall have negotiated in good faith with Parent during
such three Business Day period to amend the terms of this Agreement so that the Superior Proposal would no longer constitute a Superior
Proposal, and (B) thereafter, the Takeover Proposal remains a Superior Proposal.
Section 5.4 Public Announcements . The timing and content of all announcements regarding any aspect of this Agreement or the
transactions contemplated hereby to the general public shall be mutually agreed upon in advance by the Company and the Parent; provided that
(i) no party hereto may make any public announcement prior to the Closing Date without the express written consent of all other parties hereto,
and (ii) any party hereto may, after consultation with the other parties hereto, make any such announcement which it in good faith believes,
based on advice of counsel, is necessary in connection with any requirement of Law, it being understood and agreed that any such disclosing
party shall promptly provide the other parties hereto with copies of any such announcement. Notwithstanding anything herein to the
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contrary, following the Closing Date and the public announcement of the Merger in accordance with this Section 5.4 , the Stockholder
Representative shall be permitted to publicly announce that it has been engaged to serve as the Stockholder Representative in connection with
the Merger as long as such announcement does not disclose any of the other terms of the Merger or the other transactions contemplated herein.
Section 5.5 Employee Benefit Plans .
(a) Parent hereby agrees that it shall cause the Surviving Corporation and its Subsidiaries to, for a period of at least one (1) year
following the Closing Date, provide to employees of the Company and its Subsidiaries compensation and employee benefit plans, programs
and arrangements that are comparable to the compensation paid to such employees and the Employee Plans as in effect immediately prior to the
Closing Date.
(b) Parent hereby agrees that, from and after the Closing Date, Parent shall cause the Surviving Corporation and its Subsidiaries to
grant all employees of the Company and its Subsidiaries credit for any service with the Company or any of its Subsidiaries earned prior to the
Closing Date (i) for eligibility, vesting and benefit accrual purposes and (ii) for purposes of vacation accrual under any employee benefit plan,
program or arrangement established or maintained by the Company or any of its Subsidiaries on or after the Closing Date (the “ New Plans ”).
In addition, Parent hereby agrees that it shall cause (i) the Surviving Corporation and its Subsidiaries to waive all pre-existing condition
exclusion and actively-at-work requirements and similar limitations, eligibility waiting periods and evidence of insurability requirements under
any New Plans to the extent waived or satisfied by an employee under any Employee Plan as of the Closing Date, and (ii) any covered
expenses incurred on or before the Closing Date by any employee (or covered dependent thereof) of the Company or any of its Subsidiaries to
be taken into account for purposes of satisfying applicable deductible, coinsurance and maximum out-of-pocket provisions after the Closing
Date under any applicable New Plan.
(c) Parent hereby agrees that it shall cause the Surviving Corporation and its Subsidiaries to be solely responsible for any
obligations arising under COBRA with respect to all “M&A qualified beneficiaries” as defined in Treasury Regulation Section 54.4980B-9.
(d) For the avoidance of doubt, nothing contained in this Section 5.5 shall be construed to give any Person other than the Parties
hereto, including, without limitation, any employees of the Company, any legal or equitable right, remedy or claim hereunder, including any
right to further employment by the Company after Closing.
Section 5.6 Indemnification of Directors and Officers . Each of the certificate of incorporation and bylaws of the Surviving Corporation
and each of its Subsidiaries shall contain provisions no less favorable with respect to indemnification than are set forth in the Company Charter
Documents as of the date hereof, which provisions shall not be amended, repealed or otherwise modified for a period of six years after the
Effective Time in any manner that would adversely affect the rights thereunder of individuals who at or prior to the Effective Time were
directors, officers, agents or employees of the Company or any of its Subsidiaries or who were otherwise entitled to indemnification pursuant to
the Company Charter Documents. The Parent shall cause to be maintained in effect for six years after the Effective Time the current policies of
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the directors’ and officers’ liability insurance maintained by the Company and its Subsidiaries with respect to matters occurring prior to the
Effective Time; provided that the Parent may substitute therefor policies of at least the same coverage containing terms and conditions that are
not less advantageous than the existing policies (including with respect to the period covered). The foregoing notwithstanding, in no event will
Parent be required to expend annually in excess of 300% of the annual premium currently paid by the Company for such coverage (and to the
extent the annual premium would exceed 300% of the annual premium currently paid by the Company for such coverage, Parent shall use all
reasonable efforts to cause to be maintained the maximum amount of coverage as is available for such 300% of such annual premium). Parent
will indemnify each individual who served as a director or officer of the Company at any time prior to the Effective Date from and against all
third party actions, suits, proceedings, hearings, investigations, claims, etc. including all court costs and reasonable attorney fees and expenses
resulting from or arising out of, or caused by, this Agreement or any of the transactions contemplated hereby.
Section 5.7 Contact with Customers, Suppliers and Other Business Relations . Parent and Newco hereby agree that they are not
authorized to and shall not (and shall not permit any of their respective employees, agents, representatives or Affiliates to) contact any
employee (excluding executive officers), customer, supplier, distributor or any other material business relation of the Company or its
Subsidiaries prior to the Closing without the prior consent of the Company.
Section 5.8 Newco . Parent will take all action necessary (a) to cause Newco to perform its obligations under this Agreement and to
consummate the Merger on the terms and conditions set forth in this Agreement and (b) to ensure that, prior to the Effective Time, Newco shall
not conduct any business or make any investments other than as specifically contemplated by this Agreement and will not have any assets
(other than cash paid to Newco for the issuance of its stock to Parent).
Section 5.9 Stockholder Materials . Upon receipt of the Company Securityholders Approval, the Company shall prepare or cause to be
prepared a notice to all Company Securityholders pursuant to Section 228 of the DGCL (the “ Stockholder Materials ”), and shall cause such
Stockholder Materials to be delivered to all Company Securityholders. Such Stockholder Materials, including the delivery of such Stockholder
Materials to Company Securityholders, shall comply in all material respects with the provisions of applicable Law.
Section 5.10 Tax Covenants .
(a) Tax Indemnification . Except to the extent included as a liability in determining the Closing Working Capital, the Company
Securityholders shall be liable for and covenant to pay, and pursuant to Article VIII shall reimburse each Parent Indemnitee from the Escrow
Account, the amount of any and all Losses incurred by such Parent Indemnitee (except to the extent that Taxes which are being claimed as
Losses were paid prior to the Closing Date) as a result of: (i) all Taxes of the Company and each Subsidiary for any Pre-Closing Tax Period
(net of any Tax refunds); (ii) all Taxes that the Company or any Subsidiary is liable for (including under Treasury Regulation Section 1.1502-6
or any similar provision of state, local, or non-U.S. Laws) solely as a result of being a member of (or leaving) an affiliated, consolidated,
combined,
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or unitary Tax group on or before the Closing Date; (iii) all Taxes of any other Person that the Company or any of the Subsidiaries is liable for
as a result of transferee liability, successor liability, or a contractual obligation, in each case, that is attributable to any Pre-Closing Tax Period;
(iv) all Taxes resulting from a breach of a representation or warranty contained in Section 3.9 or a covenant contained in this Section 5.10 ; and
(v) any Transfer Taxes for which the Company Securityholders are responsible pursuant to Section 5.10(i) ; provided , however, that the
Company Securityholders shall not be liable for and shall have no responsibility to indemnify any Parent Indemnitee for any amount under this
Section 5.10(a) with respect to any Taxes of the Company or Subsidiary for any Pre-Closing Tax Period to the extent such Taxes arose as a
result of an action, election, activity or failure of Parent, Newco, the Surviving Corporation, any Subsidiary, or an Affiliate of the foregoing
that is outside the ordinary course of business and not contemplated by this Agreement on the Closing Date or in a Post-Closing Tax Period
(including the portion of a Straddle Period beginning after the Closing Date as determined under Section 5.10(b)(ii)) .
(b) For purposes of determining the Taxes, the form of interest or penalties or Taxes for any Straddle Period for which the Company
Securityholders or Parent are liable under Section 5.10(a) , the Company Securityholders, the Surviving Corporation, and Parent agree as
follows:
(i) Taxes in the form of interest, penalties, additions to tax or other additional amounts that relate to Taxes for any Pre-Closing
Tax Period shall be treated as occurring in such Pre-Closing Tax Period, whether such items are incurred, accrued, assessed or
similarly charged on, before or after the Closing Date;
(ii) Taxes for a Straddle Period shall be apportioned to a Pre-Closing Tax Period and a Post-Closing Tax Period using the
following conventions: (A) in the case of property Taxes and other similar Taxes imposed on a periodic basis, the amount
apportioned to a Pre-Closing Tax Period shall be determined by multiplying the Taxes for the entire Straddle Period by a fraction,
the numerator of which is the number of calendar days in the portion of the period ending on the Closing Date and the denominator
of which is the number of calendar days in the entire Straddle Period and the balance of such Taxes shall be apportioned to the PostClosing Tax Period; and (B) in the case of all other Taxes (including income Taxes, employment Taxes, and sales and use Taxes)
the amount apportioned to the Pre-Closing Tax Period shall be determined as if the Company or the applicable Subsidiary had filed
a separate Tax Return (on a consolidated or unitary basis, or as separate taxpayers, as applicable) with respect to such Taxes for the
portion of the Straddle Period ending on the end of the day on the Closing Date using a “closing of the books methodology,” and
the balance of such Taxes shall be apportioned to the Post-Closing Tax Period. For purposes of clause (B), any item determined on
an annual or periodic basis (including amortization and depreciation deductions and the effects of graduated rates) shall be
apportioned to the Pre-Closing Tax Period based on the relative number of days in such portion of the Straddle Period as compared
to the number of days in the entire Straddle Period and the balance of such items shall be apportioned to the Post-Closing Tax
Period; provided , however, that a deduction for seventy percent (70%) of any success-based fee in accordance with Revenue
Procedure 2011-29 and a deduction for any deductible Seller Expenses, to the
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extent that such amounts are paid or accrued by the Company during a Pre-Closing Tax Period, as well as deductions for any other
amounts that have been paid or accrued by the Company during a Pre-Closing Tax Period shall be apportioned to or treated as
deductions of a Pre-Closing Tax Period.
(c) Tax Returns .
(i) Parent shall cause the Company and each Subsidiary to prepare and timely file all Tax Returns of the Company and each
Subsidiary that are due (after taking into account all appropriate extensions) after the Closing Date. To the extent that a Tax Return
relates to a Pre-Closing Tax Period or a Straddle Period, such Tax Return shall be prepared on a basis consistent with past practices,
procedures and accounting methods unless otherwise required by applicable Law, in which case Parent and the Stockholder
Representative shall mutually agree on a procedure, practice, accounting method or other contemplated treatment with sufficient
legal support to avoid the imposition of Taxes in the form of penalties (and neither Parent nor the Company Securityholders may
unreasonably delay, withhold or condition its agreement). When allowable under applicable Law, the taxable year of the Company
shall close on the Closing Date, and the Parent shall cause the Company to make any available elections to effect such result. The
Company’s U.S. federal income Tax Return for the Pre-Closing Tax Period ending on the Closing Date (or the Straddle Period) will
claim a current deduction for seventy percent (70%) of any success-based fee in accordance with Revenue Procedure 2011-29, and
a current deduction for any deductible Seller Expenses, to the extent that such amounts are paid or accrued by the Company during
such Pre-Closing Tax Period as well as deductions available for any other amounts that have been paid or accrued by the Company
during a Pre-Closing Tax Period.
(ii) No later than thirty (30) days (except with respect to sales Tax returns of the Canadian Subsidiary for which the period
shall be no later than fifteen (15) days) prior to the due date (after applicable extensions) of any income Tax Return for a PreClosing Tax Period or Straddle Period, or any other Tax Return that shows a Tax the Company Securityholders are required to pay
or are liable for (any such Tax Return, a “ Seller Tax Return ”) Parent shall deliver to the Stockholder Representative a draft of such
Tax Return for review by the Stockholder Representative. If the Stockholder Representative disputes the manner in which any
Seller Tax Return is prepared or any Taxes relating thereto are or should be determined or calculated, the Stockholder
Representative shall provide written notice of such objection or dispute to Parent within ten (10) days following receipt of such
Seller Tax Return (except with respect to sales Tax returns of the Canadian Subsidiary for which the period shall be five
(5) days). If any such notice is provided, the Stockholder Representative and Parent shall negotiate in good faith to resolve any such
dispute or objection. If, after ten (10) days from the date on which written notice was provided (except with respect to sales Tax
returns of the Canadian Subsidiary for which the period shall be five (5) days), any dispute or objection raised therein remains
unresolved, the unresolved dispute shall be submitted to an independent accounting firm selected by Parent and the Stockholder
Representative (the “ Accounting Firm ”) for resolution and the decision of the Accounting Firm shall be final, conclusive and
binding on the parties hereto. All costs and expenses of the Accounting Firm and of amendment of a Seller Tax Return, if required,
shall be borne by the non-prevailing party (or shall be shared equally if both parties prevail on material issues).
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(iii) Unless required by Law, or a determination of a Governmental Entity that is final, Parent shall not, and shall not allow the
Company or any Subsidiary, to file any Tax Return, amended Tax Return or claim a refund for Taxes, in each case, if such Tax
Return or claim for refund relates to a Pre-Closing Tax Period, without the prior written permission of the Stockholder
Representative.
(iv) The parties agree that the Company shall cause the Canadian Subsidiary to prepare an election under subsection 256(9) of
the Canadian Tax Act such that for purposes of the Canadian Tax Act the Closing Time shall be elected to be 12:00 a.m. on the
Closing Date. Such election such be filed within the prescribed time period and on the prescribed form.
(d) Tax Contests . Parent, the Company and any Subsidiary shall have the exclusive authority to control any examination,
investigation, audit, or other proceeding in respect of any Tax Return or Taxes of the Company or any Subsidiary (a “ Tax Contest ”), provided
that (i) Parent, the Stockholder Representative, the Company and any relevant Subsidiary, in each case individually bearing the costs and
expenses such entity has incurred, shall jointly control any such Tax Contest to the extent it relates to Taxes or Tax Returns of the Company or
any Subsidiary for a Pre-Closing Tax Period, and (ii) Parent, the Company and any Subsidiary shall not settle or otherwise resolve any Tax
Contest it controls (either alone or jointly) or issues raised in such Tax Contest if such settlement or resolution results in, or reasonably could be
expected to result in, an increase in, or assessment of, Taxes for which the Company Securityholders are liable under this Agreement without
the prior written consent of the Stockholder Representative (which will not be unreasonably withheld, delayed or conditioned) and the
Stockholder Representative shall not settle or otherwise resolve any Tax Contest it controls (either alone or jointly) or any issue raised in such
Tax Contest without the prior written consent of Parent (which shall not be unreasonably withheld, delayed, or conditioned).
(e) Notice . Parent shall promptly notify the Stockholder Representative following receipt by Parent of any written notice of a Tax
Contest relating to a Pre-Closing Tax Period. No failure or delay of Parent, the Company, or any Subsidiary in the performance of the
foregoing shall reduce or otherwise affect the obligations or liabilities of the Company Securityholders pursuant to this Agreement except to
the extent that such failure or delay shall adversely affect or prejudice the ability of the Stockholder Representative to contest any claim
relating, directly or indirectly, to a Tax Contest relating to such notice.
(f) Cooperation . Parent, the Surviving Corporation and the Stockholder Representative shall (and shall cause their respective
Affiliates to) (i) assist in the preparation and timely filing of any Tax Return of the Company or any Subsidiary for any Pre-Closing Tax Period
or Straddle Period; (ii) assist in any audit or other proceedings with respect to Taxes or Tax Returns of the Company or any Subsidiary
(whether or not a Tax Contest) for any Pre-Closing Tax Period or Straddle Period; (iii) make available any information, records, or other
documents relating to any Taxes or Tax Returns of the Company or any Subsidiary for any Pre-Closing
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Tax Period or Straddle Period; (iv) provide any information required to allow Parent, the Surviving Corporation, any Subsidiary or the
Stockholder Representative to comply with any information reporting or withholding requirements contained in the Code or other applicable
Laws; and (v) provide certificates or forms, and timely execute any Tax Returns, that are necessary or appropriate to establish an exemption
from (or reduction in) any Transfer Tax.
(g) Tax Benefit. If the Company Securityholders make any indemnity payment under Section 5.10(a) or Section 8.2(a) , and the
payment or event giving rise to such payment actually results in a U.S. federal, state, local or foreign Tax benefit to Parent, the Company, any
Subsidiary or their Affiliates in the year of the Loss or thereafter, then (i) any indemnity amount to be paid under Section 5.10(a) or Section 8.2
(a) with respect to such Loss shall be reduced by such Tax benefit actually realized prior to the indemnity payment, and (ii) to the extent such
Tax benefit is actually realized after the Company Securityholders pay the Parent Group member such indemnity payment under Section 5.10
(a) or Section 8.2(a) , Parent shall deposit into the Escrow Account (or, if the Escrow Account is no longer in existence, pay to the Paying
Agent or as otherwise directed by the Stockholder Representative) the amount of such Tax benefit within ten (10) days of filing the Tax Return
realizing the benefit (or if the Tax benefit is in the form of increased Tax refund, ten (10) days of receiving the refund).
(h) Tax Refunds .
(i) At the Stockholder Representative’s request, the Company and any Subsidiary shall apply, at the sole cost and expense of
the Company Securityholders, for any Tax refund available for the Pre-Closing Tax Period ending on the Closing Date that is
payable to the Company Securityholders under this Agreement or otherwise. Except as provided in Section 5.10(h)(ii) , the
Company Securityholders shall be entitled to receive any such Tax refund, or any other Tax refund that the Company and any
Subsidiary may receive that is not the result of a request by the Stockholder Representative pursuant to the immediately preceding
sentence, for a Pre-Closing Tax Period if and when any such Tax refund is received by the Company or any Subsidiary (provided
that such Tax refund shall be offset against any then existing Tax liability of the Company or any Subsidiary for a Pre-Closing Tax
Period), and the Company or such Subsidiary shall promptly deposit into the Escrow Account (or, if the Escrow Account is no
longer in existence, pay to the Paying Agent or as otherwise directed by the Stockholder Representative), net of any out-of-pocket
costs and Taxes incurred by Parent, the Company, any Subsidiary or any other members of the Parent Group, the net amount of
such Tax refund (after offset against any then existing Tax liability of the Company or any Subsidiary for a Pre-Closing Tax
Period).
(ii) To the extent a Tax refund that gave rise to a payment hereunder is subsequently disallowed, or otherwise reduced or lost,
the Parent shall be entitled to reimbursement from the Escrow Account for the amount of Taxes that Parent, Newco the Company,
or any Subsidiary incurs as a result of such disallowance, reduction, or loss (and any related Losses).
(i) Transfer Taxes . All Transfer Taxes (including any penalties and interest) incurred in connection with consummation of the
transactions contemplated by this Agreement
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shall be paid one-half by the Company Securityholders pursuant to Article VIII and one-half by Parent when due, and the Company
Securityholders and Parent will share equally in the expenses incurred in connection with filing all necessary Tax Returns and other
documentation with respect to all such Taxes, fees and charges. Parent shall file such Tax Returns and, if required by applicable Law, the
Stockholder Representative will join in the execution of any such Tax Returns and other documentation.
(j) Payment . If the Company Securityholders are obligated to pay, or indemnify for, any Tax of the Company or any Subsidiary
under this Section 5.10 , the Stockholder Representative and Parent shall cause to be paid the amount of such Tax out of the Escrow Account to
Parent (or its designee) no later than three (3) Business Days prior to the date such Tax is due to the applicable Governmental Entity.
(k) Conventions for Filing Tax Returns; Treatment of Indemnification Payments . For purposes of preparing Tax Returns, the
Stockholder Representative, Parent and the Surviving Corporation agree that (i) to the extent permissible under applicable Laws, the parties
shall elect to have each Tax period of the Company and any Subsidiary end on the Closing Date, and (ii) unless otherwise required under
applicable Law, all indemnification payments under this Agreement shall be reported as adjustments to the Merger Consideration for all
relevant Tax purposes.
Section 5.11 Further Action; Commercially Reasonable Efforts; Governmental Authorizations .
(a) Each of the parties shall use commercially reasonable efforts to take, or cause to be taken, all appropriate action, and do, or
cause to be done, all things necessary, proper or advisable under applicable Laws or otherwise to consummate and make effective the
transactions contemplated by this Agreement as promptly as practicable, including using its commercially reasonable efforts to obtain all
Governmental Authorizations and other consents or approvals of parties to contracts with the Company, its Subsidiaries or Parent as are
necessary for the transactions contemplated herein. In case at any time after the Effective Time any further action is necessary or desirable to
carry out the purposes of this Agreement, the proper officers and directors of each party to this Agreement shall use commercially reasonable
efforts to take all such action.
(b) From the date of this Agreement until the Effective Time, each of the parties shall promptly notify the other in writing of any
pending or, to the knowledge of such party, threatened action, proceeding or investigation by any Governmental Entity or any other Person
(i) challenging or seeking damages in connection with this Agreement or any of the transactions contemplated hereby, including the Merger or
(ii) seeking to restrain or prohibit the consummation of the Merger or otherwise limit the right of Parent to own or operate all or any portion of
the business or assets of the Company.
(c) In connection with the transactions contemplated by this Agreement, the parties shall comply promptly with the notification and
reporting requirements of the HSR Act and the requirements of any other similar applicable competition, antitrust or similar Laws of any other
Governmental Entity and use all commercially reasonable efforts to obtain approval
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pursuant to the HSR Act and such other similar applicable competition, antitrust or similar Laws of any other Governmental Entity, including
by promptly complying with any additional requests for information, including requests for production of documents and production of
witnesses for interviews or depositions, by any competition or antitrust authority.
(d) Notwithstanding but without limiting the foregoing provisions of this Section 5.11 , as promptly as reasonably practicable (but
in any event within ten (10) calendar days) following the date of this Agreement, Parent, Newco and the Company will, and will cause each of
their respective Affiliates to, make all filings required by Law to be made by them to consummate the transactions contemplated hereby
(including all filings under the HSR Act and similar applicable competition, antitrust or similar Laws in any relevant foreign country or
jurisdiction and all filings, notices and applications).
(e) Subject to applicable Laws relating to the exchange of information, Parent and the Company shall provide the other party and its
advisors or, if required or advisable under applicable Laws relating to the exchange of information, only to such other party’s outside counsel
on an “attorneys-eyes only” basis, with a reasonable opportunity to review in advance, and to the extent practicable each will consult the other
on, all the information relating to Parent or the Company, as the case may be, and any of their respective Affiliates, that appears in any filing
made with, or written materials submitted to, any third party and/or any Governmental Entity in connection with the Merger and the other
transactions contemplated by this Agreement. In exercising the foregoing right, each of the Company and Parent shall act reasonably and as
promptly as practicable.
(f) The Company and Parent each shall keep the other reasonably apprised of the status of matters relating to completion of the
transactions contemplated hereby, including furnishing the other as promptly as reasonably practicable with copies of notice or other
communications received by Parent or the Company, as the case may be, or any of their respective Affiliates, from any third party and/or any
Governmental Entity with respect to the Merger and the other transactions contemplated by this Agreement. Each of the Company and Parent
shall, if practicable, and, to the extent permitted by such Governmental Entity, give the other party prior written notice of any meeting of any of
its officers, employees or any other representatives or agents with any Governmental Entity in respect of any filings, investigation or other
inquiry relating to the Merger and the transactions contemplated by this Agreement.
ARTICLE VI
CONDITIONS TO CLOSING
Section 6.1 Mutual Conditions . The respective obligations of each party to consummate the transactions contemplated by this Agreement
shall be subject to the fulfillment at or prior to the Effective Time of each of the following conditions:
(a) No Injunction . At the Effective Time there shall be no effective injunction, writ or preliminary restraining order or any order of
any nature issued by a court or Governmental Entity of competent jurisdiction to the effect that the Merger may not be consummated as herein
provided, no proceeding or lawsuit shall have been commenced by any
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Governmental Entity or other Person for the purpose of obtaining any such injunction, writ or preliminary restraining order and no written
notice shall have been received from any such Governmental Entity indicating an intent to restrain, prevent, materially delay or restructure the
transactions contemplated hereby.
(b) Filings and Consents . Except for the filing of the Certificate of Merger with the Secretary of State of the State of Delaware, all
material consents, authorizations, orders or approvals of, and filings or registrations with, any Governmental Entity (other than as required with
respect to any contract), including approval under the HSR Act, which are required in connection with the execution and delivery of this
Agreement and the other Merger Documents and the consummation of the transactions contemplated hereby and thereby, subject to Company
Securityholder Approval, shall have been obtained or made and shall be in full force and effect.
(c) HSR Waiting Period . Any waiting period (and any extension thereof) under the HSR Act applicable to the transactions
contemplated hereby shall have expired or shall have been terminated.
(d) Securityholder Approval . Company Securityholder Approval of the transactions contemplated by this Agreement shall have
been obtained.
Section 6.2 Conditions to the Obligations of Parent and Newco . The obligations of Parent and Newco to consummate the transactions
contemplated by this Agreement shall be subject to the fulfillment prior to or at Closing of each of the following conditions, any and all of
which may be waived, in whole or in part, by Parent and Newco to the extent permitted by applicable law:
(a) Representations, Warranties and Covenants . All representations and warranties made by the Company in this Agreement shall
be true and correct as of the date hereof and as of the Closing Date as though such representations and warranties were made as of the Closing
Date (or on the date when made in the case of any representation or warranty which specifically relates to an earlier date), in each case without
giving effect to any exception or qualification contained therein relating to materiality or a Material Adverse Effect, except to the extent the
failure of such representations and warranties to be true and correct as of such dates, individually or in the aggregate, would not have or be
reasonably likely to have a Material Adverse Effect, and the Company shall have duly performed or complied with, in all material respects, all
of the covenants and obligations to be performed or complied with by it under the terms of this Agreement on or prior to or at Closing.
(b) Closing Deliveries . Prior to or at the Closing, the Company shall have delivered the following closing documents in form and
substance reasonably acceptable to Parent:
(i) a certificate of a duly authorized officer of the Company, dated the Closing Date, to the effect that the conditions specified
in Section 6.2(a) have been satisfied;
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(ii) a certified copy of the resolutions of the Company’s Board of Directors authorizing the execution, delivery and
consummation of this Agreement and the transactions contemplated hereby;
(iii) written consents, duly executed and delivered by the Requisite Stockholders under Section 228 of the DGCL, evidencing
the Company Securityholder Approval; and
(iv) a certificate of the Company, issued pursuant to and in compliance with (including the making of any required filings with
the IRS) Treasury Regulations Sections 1.897-2(h) and 1.1445-2(c)(3), certifying that as of the Closing Date an interest in the
Company is not a U.S. real property interest within the meaning of Section 897 of the Code.
Section 6.3 Conditions to the Obligations of the Company . The obligations of the Company to consummate the transactions
contemplated by this Agreement shall be subject to the fulfillment at or prior to the Closing of each of the following conditions, any and all of
which may be waived in whole or in part by the Company to the extent permitted by applicable law:
(a) Representations, Warranties and Covenants . All representations and warranties made by Parent and Newco in this Agreement
shall be true and correct as of the date hereof and as of the Closing Date as though such representations and warranties were made as of the
Closing Date (or on the date when made in the case of any representation or warranty which specifically relates to an earlier date), in each case
without giving effect to any exception or qualification contained therein relating to materiality, except to the extent the failure of such
representations and warranties to be true and correct as of such dates, individually or in the aggregate, would not have a material adverse effect
on the ability of Parent or Newco to perform its obligations hereunder, and Parent and Newco shall have duly performed or complied with, in
all material respects, all of the covenants and obligations to be performed or complied with by each of them under the terms of this Agreement
on or prior to or at the Closing.
(b) Closing Deliveries . Prior to or at the Closing, Parent and Newco shall have delivered to the Company the following closing
documents in form and substance reasonably acceptable to the Company:
(i) a certificate of a duly authorized officer of Parent and Newco, dated the Closing Date, to the effect that (1) the Person
signing such certificate is familiar with this Agreement and (2) the condition specified in Section 6.3(a) has been satisfied; and
(ii) certified copies of the resolutions of the board of directors of each of Parent and Newco authorizing the execution,
delivery and consummation of this Agreement and the transactions contemplated hereby and thereby.
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ARTICLE VII
TERMINATION
Section 7.1 Termination . This Agreement may be terminated and the Merger may be abandoned at any time, notwithstanding the
approval thereof by the stockholders of the Company at any time prior to Closing:
(a) by mutual consent of the Company, Parent and Newco;
(b) by either the Company or Parent and Newco, if the Merger shall not have been consummated on or before October 31, 2012 (the
“ Termination Date ”), unless extended by written agreement of the parties hereto; provided , however, that the right to terminate this
Agreement and abandon the Merger under this paragraph shall not be available to any party whose failure to fulfill any obligation under this
Agreement has been the cause of, or resulted in, the failure of the Merger to occur on or prior to such date;
(c) by either Parent or Newco, in the event that the conditions to its obligations set forth in Article VI hereof have not been satisfied
or waived at or prior to the Termination Date;
(d) by the Company, in the event that the conditions to its obligations set forth in Article VI hereof have not been satisfied or
waived at or prior to the Termination Date;
(e) by the Company, subject to the provisions of Section 5.3 , in the event that the Board of Directors of the Company receives a
Superior Proposal; provided that (i) the Company shall have given Parent prior written notice of the material terms of the Superior Proposal
and the Company’s intention to terminate this Agreement pursuant to this Section 7.1(e) , (ii) if requested by Parent, the Company has
negotiated in good faith with Parent during a period of three Business Days since the delivery of such notice to amend the terms of this
Agreement, and (iii) if Parent delivers a written, binding and irrevocable offer capable of being accepted by the Company to alter the terms of
the Agreement during such three Business Day period, the Board of Directors of the Company shall have concluded in good faith after
consultation with the Company’s legal and financial advisors that the failure of the Board of Directors of the Company to change, qualify,
withhold or withdraw its recommendation that the Company accept the Superior Proposal would still be inconsistent with the directors’
exercise of their fiduciary duties under applicable Law. If, within the three Business Day period following delivery of such notice, Parent
makes an offer that the Board of Directors of the Company determines in good faith after consultation with the Company’s legal and financial
advisors is more favorable to the stockholders of the Company than such Superior Proposal and agrees in writing to all adjustments in the terms
and conditions of this Agreement as are necessary to reflect such offer, then the notice of intent to terminate pursuant to this Section 7.1(e) shall
be deemed rescinded and of no further force and effect;
(f) by Parent, if the Board of Directors of the Company or any committee thereof shall have effected a Change of Recommendation;
(g) by either Parent or Newco or the Company, if any Governmental Entity shall have issued an order, decree or ruling or taken any
other action restraining, enjoining or otherwise prohibiting the Merger and such order, decree, ruling or other action shall have become final
and nonappealable; or
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(h) by Parent, if (i) the Requisite Stockholders have not executed and delivered to the Company written consents under Section 228
of DGCL evidencing the Company Securityholder Approval by 9:00 p.m., Tampa, Florida time, on the next calendar day after the date hereof,
or (ii) the Company has not delivered to Parent written confirmation thereof by such time on such date.
Section 7.2 Effect of Termination .
(a) If this Agreement is terminated pursuant to Article VII hereof, all rights and obligations of the parties hereunder shall terminate
and no party shall have any liability to the other party, except for obligations of the parties hereto in this Section 7.2 and the last sentence of
Section 5.1(a) , which shall survive the termination of this Agreement; provided , however, that termination shall not preclude either party from
suing the other party for any breach of this Agreement.
(b) If this Agreement is terminated by (i) the Company pursuant to Section 7.1(e) , or (ii) Parent pursuant to Section 7.1(c) (and the
failure of the Company’s obligations set forth in Article VI to have been satisfied prior to the Termination Date is a result of the Company’s
breach of, or failure to perform, its representations, warranties, covenants or other agreements set forth in this Agreement), or (iii) Parent
pursuant to Section 7.1(f) , or (iv) Parent pursuant to Section 7.1(h) then, as Parent’s and Newco’s sole and exclusive remedy, the Company
shall reimburse Parent for all reasonable and documented out-of-pocket fees and expenses actually incurred on or prior to the termination of
this Agreement by Parent or Newco or on their behalf in connection with or related to this Agreement or the transactions contemplated herein.
ARTICLE VIII
SURVIVAL OF REPRESENTATIONS; INDEMNIFICATION
Section 8.1 Survival of Representations . The representations and warranties of the Company, Parent and Newco contained in this
Agreement (whether or not contained in Articles III and IV ) or in any certificate delivered pursuant to Article VI shall survive the Closing for
a period of one year after the Closing Date.
Section 8.2 General Indemnification .
(a) For a period of one year after the Closing, if Parent, Newco and/or its officers, directors, employees, Affiliates and/or agents
(each a “ Parent Indemnitee ” and together the “ Parent Indemnitees ”) suffer any damages, losses, liabilities, obligations, claims of any kind,
interest or expenses (including reasonable attorneys’ fees and expenses) (“ Loss ”) as a result of, in connection with, or arising out of (i) the
breach of any representation or warranty made by the Company contained (A) in Article III of this Agreement or (B) in any certificate
delivered to Parent and Newco pursuant to Section 6.2, (ii) any breach by the Company of any of its covenants or agreements contained herein
which are to be performed by the Company on or before the Closing Date, (iii) a breach of any covenant contained in Section 5.10 and (iv) the
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exercise by any holder of Preferred Stock or Common Stock of their appraisal rights, if any, under Section 262 of the DGCL (it being
understood that any Loss in connection with this Section 8.2(a)(iv) shall be net of the Preferred Stock Consideration or the Common Stock
Consideration that such holder would have been entitled to receive as a result of the Merger hereunder), then, subject to the other provisions of
this Article VIII , such Parent Indemnitee(s) shall be entitled to be reimbursed the amount of such Loss from the Escrow Account.
(b) For a period of one year after the Closing, each of Parent and the Surviving Corporation, jointly and severally, agrees to
indemnify, defend and hold harmless each of the Company Securityholders as of the date of this Agreement and their respective officers,
directors, employees, Affiliates and/or agents (each a “ Stockholder Indemnitee ” and together the “ Stockholder Indemnitees ”) harmless from
any Loss suffered or paid, directly or indirectly, as a result of, in connection with, or arising out of (i) the breach of any representation or
warranty made by Parent or Newco contained (A) in Article IV of this Agreement to be true and correct as of the date of this Agreement or
(B) in any certificate delivered to the Company pursuant to Section 6.3 , (ii) any breach by Parent or Newco of any of its covenants or
agreements contained herein, and (iii) any breach by the Surviving Corporation (including by way of being the successor of Newco and the
Company) of any of its covenants or agreements contained herein which are to be performed by the Surviving Corporation after the Closing
Date. The foregoing notwithstanding, in no event shall the Parent or the Surviving Corporation be liable hereunder for an amount in excess of
$12,000,000.
(c) The obligations to indemnify and hold harmless pursuant to clause (i) of Section 8.2(a) and pursuant to clause (i) of Section 8.2
(b) shall survive the consummation of the transactions contemplated hereby for the period set forth in Section 8.1 , except for claims for
indemnification pursuant to such clauses asserted prior to the end of such period which claims shall survive until final resolution thereof.
(d) As used herein, the term “ Indemnification Claim ” means a claim for indemnification by Parent or any other Parent Indemnitee
or any Stockholder Indemnitee, as the case may be, for any Loss under this Article VIII (such Person making an Indemnification Claim, an “
Indemnitee ”). An Indemnitee may give notice of an Indemnification Claim under this Agreement, whether for its own Loss or for Losses
incurred by any other Parent Indemnitee or Stockholder Indemnitee, as applicable, pursuant to written notice of such Indemnification Claim
executed by an officer of Parent or the Stockholder Representative, as applicable (a “ Notice of Claim” ), and delivered to the Stockholder
Representative or Parent, as applicable (such receiving party, the “ Indemnitor ”), promptly after such Indemnitee becomes aware of the
existence of any potential claim by such Indemnitee for indemnification under this Article VIII , but in any event before the Escrow Release
Date, arising out of or resulting from:
(i) any item indemnified pursuant to the terms of Sections 8.2(a) or 8.2(b) ; or
(ii) the assertion in writing, against any Indemnitee of a claim, demand, suit, action, arbitration, investigation, inquiry or
proceeding brought by a third party against any Indemnitee (in each such case, a “ Third-Party Claim ”) that results from any item
indemnified pursuant to the terms of Sections 8.2(a) or 8.2(b) .
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(e) So long as such Notice of Claim is given on or prior to the Escrow Release Date, no delay on the part of an Indemnitee in giving the
Indemnitor a Notice of Claim shall limit or reduce the Indemnitee’s right to indemnity hereunder, nor relieve the Indemnitor from any of its
obligations under this Article VIII , unless (and then only to the extent that) the Indemnitor is (or the Company Securityholders are, in the case
of a Notice of Claim on behalf of an Parent Indemnitee) prejudiced thereby.
Section 8.3 Third Party Claims .
(a) If a claim, action, suit or proceeding by a third party (a “ Third Party Claim ”) is made against any person or entity entitled to
indemnification pursuant to Section 8.2 hereof (an “ Indemnified Party ”), and if such Indemnified Party intends to seek indemnity with respect
thereto under this Article VIII , such Indemnified Party shall promptly notify the party obligated to indemnify such Indemnified Party (or, in
the case of a Parent Indemnitee seeking indemnification, such Parent Indemnitee shall promptly notify Stockholder Representative) (such
notified party, the “ Responsible Party ”) of such claims; provided that the failure to so notify shall not relieve the Responsible Party of its
obligations hereunder, except to the extent that the Responsible Party is actually and materially prejudiced thereby. The Responsible Party shall
have 30 days after receipt of such notice to assume the conduct and control, through counsel reasonably acceptable to the Indemnified Party at
the expense of the Responsible Party, of the settlement or defense thereof, and the Indemnified Party shall cooperate with it in connection
therewith; provided that (i) the Responsible Party shall permit the Indemnified Party to participate in such settlement or defense through
counsel chosen by such Indemnified Party and (ii) the fees and expenses of such counsel shall be borne by such Indemnified Party.
Notwithstanding the foregoing, the Responsible Party shall be liable for the reasonable fees and expenses of counsel employed by the
Indemnitee if and only to the extent that representation of the Responsible Party and the Indemnitee by the same counsel would, in the
reasonable opinion of such counsel, constitute a conflict of interest under applicable standards of professional conduct. So long as the
Responsible Party is reasonably contesting any such claim in good faith, the Indemnified Party shall not pay or settle any such claim.
Notwithstanding the foregoing, the Indemnified Party shall have the right to pay or settle any such claim, provided that in such event it shall
waive any right to indemnity therefor by the Responsible Party or from the Escrow Account, as the case may be, for such claim unless the
Responsible Party shall have consented to such payment or settlement. If the Responsible Party does not notify the Indemnified Party within 30
days after the receipt of the Indemnified Party’s notice of a claim of indemnity hereunder that it elects to undertake the defense thereof, the
Indemnified Party shall have the right to contest, settle or compromise the claim but shall not thereby waive any right to indemnity therefor
pursuant to this Agreement. The Responsible Party shall not, except with the consent of the Indemnified Party, enter into any settlement that
does not include as an unconditional term thereof the giving by the person or persons asserting such claim to all Indemnified Parties of an
unconditional release from all liability with respect to such claim or consent to entry of any judgment.
(b) All of the parties shall cooperate in the defense or prosecution of any Third Party Claim in respect of which indemnity may be
sought hereunder and shall furnish such records, information and testimony, and attend such conferences, discovery proceedings, hearings,
trials and appeals, as may be reasonably requested in connection therewith.
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Section 8.4 Limitations on Indemnification Obligations . The rights of the Parent Indemnitees to indemnification pursuant to the
provisions of Section 8.2(a) other than with respect to fraud or intentional misrepresentation are subject to the following limitations:
(a) the amount of any and all Losses will be determined net of (i) any amounts recovered or reasonably expected to be recovered by
the Parent Indemnitees under insurance policies or other collateral sources (such as contractual indemnities of any Person which are contained
outside of this Agreement) with respect to such Losses and (ii) any Tax benefits realized with respect to such Losses in accordance with the
principles of Section 5.10(g) ;
(b) in valuing a Loss, no adjustment shall be made as a result of any multiple, increase factor, or any other premium over fair
market value, book or historical value which may have been paid by Parent and/or Newco in connection with the valuation of the Company
Securities for purposes of the Merger whether or not such multiple, increase factor or other premium had been used by Parent and/or Newco at
the time of, or in connection with, calculating or preparing their bid or in calculating the Enterprise Value or the final Purchase Price;
(c) in no event shall Loss include any consequential, indirect, lost profits, punitive and exemplary damages (other than to the extent
consequential, indirect, punitive or exemplary damages are paid in a Third Party Claim);
(d) the Parent Indemnitees will not be entitled to recover Losses pursuant to Section 8.2(a) until the total amount which the Parent
Indemnitees would recover under clause (i) of Section 8.2(a) (as limited by the provisions of Sections 8.4(a) and 8.4(e) ), but for this
Section 8.4(d) , exceeds One Million Two Hundred Fifty Thousand and No/100 Dollars ($1,250,000.00) (the “ Deductible ”) and then only for
the excess over the Deductible; provided , however , that, notwithstanding anything herein to the contrary, the foregoing limitation in this
Section 8.4(d) shall not apply in respect of Losses arising out of Section 8.2(a)(iv) or any breach by the Company of Sections 3.2 or 5.10(a) ;
(e) Parent Indemnitees shall not be entitled to indemnification pursuant to Section 8.2 if (i) Parent could have mitigated or
prevented such Loss (including seeking indemnification or other redress pursuant to the terms of any contract to which the Company is a party
and by which the Company has the right to seek indemnification from any third party), or (ii) such Loss is due to Parent or the Surviving
Corporation filing a Tax return, or taking a position for Tax purposes, that is inconsistent with a position taken on a Tax return that was filed on
or before the Closing Date; and
(f) at any time the Parent Indemnitees (x) will be entitled to recover no more than the amount of cash then in the Escrow Account
and (y) pursuant to this Agreement, will not be entitled to recover Losses from any source other than the Escrow Account.
Notwithstanding anything contained herein to the contrary, after the Closing, on the date that the amount of cash in the Escrow Account is
reduced to zero, the Parent Indemnitees shall have no further rights to indemnification under this Article VIII , other than for claims of fraud or
intentional misrepresentation.
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Section 8.5 Exclusive Remedy . Notwithstanding anything else contained in this Agreement to the contrary, other than in the case of
common law fraud relating to entry into this Agreement or intentional misrepresentation, after the Closing (i) indemnification pursuant to the
provisions of this Article VIII shall be the exclusive remedy for the parties hereto for any misrepresentation or breach of any warranty,
covenant or other provision contained in this Agreement or in any certificate delivered pursuant hereto or otherwise in connection with this
Agreement or the transactions contemplated hereby, and (ii) making a claim for a proper distribution from the Escrow Account shall be the sole
and exclusive remedy available to the Parent Indemnitees for any Loss, Losses or other amounts (including any relating to environmental,
health or safety matters or Tax matters) arising under the indemnification obligations set forth herein, or otherwise in respect of the transactions
contemplated hereby.
Section 8.6 Stockholder Representative . The parties hereto acknowledge and agree that the Stockholder Representative is a party to this
Agreement solely in its role of representative of the Company Securityholders according to the terms of Article IX hereof. Accordingly, the
parties hereto acknowledge and agree that the Stockholder Representative shall have no liability to, and shall not be liable for any Losses of, to
any party hereto or to any Parent Indemnitee in connection with any obligations of the Stockholder Representative under this Agreement or the
Escrow Agreement or otherwise in respect of this Agreement or the transactions contemplated hereby, except to the extent such Losses shall be
proven to be the direct result of willful misconduct by the Stockholder Representative in connection with the performance of its obligations
hereunder or under the Escrow Agreement.
ARTICLE IX
REPRESENTATIVE OF THE STOCKHOLDERS OF THE COMPANY
Section 9.1 Authorization of Stockholder Representative .
(a) The Stockholder Representative is authorized and empowered to act as a representative for the benefit of the each Company
Securityholder as the exclusive agent and attorney-in-fact with the power and authority to act on behalf of each holder of Company Equity
Securities in connection with and to facilitate the consummation of the transactions contemplated hereby, including pursuant to the Escrow
Agreement, which shall include the power and authority:
(i) to execute and deliver the Escrow Agreement (with such modifications or changes therein as to which the Stockholder
Representative, in its sole discretion, shall have consented) and to agree to such amendments or modifications thereto as the
Stockholder Representative, in its sole discretion, determines to be desirable;
(ii) to execute and deliver such waivers and consents in connection with this Agreement and the Escrow Agreement and the
consummation of the transactions contemplated hereby and thereby as the Stockholder Representative, in its sole discretion, may
deem necessary or desirable;
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(iii) as Stockholder Representative, to enforce and protect the rights and interests of the Company Securityholders (including,
if applicable, the Stockholder Representative, in its capacity as a stockholder in the Company) and to enforce and protect the rights
and interests of the Stockholder Representative arising out of or under or in any manner relating to this Agreement and the Escrow
Agreement, and each other agreement, document, instrument or certificate referred to herein or therein or the transactions provided
for herein or therein (including in connection with any and all claims for indemnification brought under Article VIII hereof), and to
take any and all actions which the Stockholder Representative believes are necessary or appropriate under the Escrow Agreement
and/or this Agreement for and on behalf of the Company Securityholders, including asserting or pursuing any claim, action,
proceeding or investigation (a “ Claim ”) against Parent, Newco and/or the Surviving Corporation, defending any Third Party
Claims or Claims by the Parent Indemnitees, consenting to, compromising or settling any such Claims, conducting negotiations
with Parent, the Surviving Corporation and their respective representatives regarding such Claims, and, in connection therewith, to
(A) assert any claim or institute any action, proceeding or investigation; (B) investigate, defend, contest or litigate any claim, action,
proceeding or investigation initiated by Parent, the Surviving Corporation or any other Person against the Stockholder
Representative and/or any of the Company Securityholders, the Escrow Funds, and receive process on behalf of any or all Company
Securityholders in any such claim, action, proceeding or investigation and compromise or settle on such terms as the Stockholder
Representative shall determine to be appropriate, and give receipts, releases and discharges with respect to, any such claim, action,
proceeding or investigation; (C) file any proofs of debt, claims and petitions as the Stockholder Representative may deem advisable
or necessary; (D) settle or compromise any claims asserted under the Escrow Agreement; and (E) file and prosecute appeals from
any decision, judgment or award rendered in any such action, proceeding or investigation, it being understood that the Stockholder
Representative shall not have any obligation to take any such actions, and shall not have any liability for any failure to take any
such actions;
(iv) to refrain from enforcing any right of the Company Securityholders or any of them and/or the Stockholder Representative
arising out of or under or in any manner relating to this Agreement, the Escrow Agreement or any other agreement, instrument or
document in connection with the foregoing; provided , however, that no such failure to act on the part of the Stockholder
Representative, except as otherwise provided in this Agreement or in the Escrow Agreement, shall be deemed a waiver of any such
right or interest by the Stockholder Representative or by the Company Securityholders unless such waiver is in writing signed by
the waiving party or by the Stockholder Representative; and
(v) to make, execute, acknowledge and deliver all such other agreements, guarantees, orders, receipts, endorsements, notices,
requests, instructions, certificates, stock powers, letters and other writings, and, in general, to do any and all things and to take any
and all action that the Stockholder Representative, in its sole and absolute discretion, may consider necessary or proper or
convenient in connection with or to carry out the transactions contemplated by this Agreement, the Escrow Agreement, and all other
agreements, documents or instruments referred to herein or therein or executed in connection herewith and therewith.
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All of the aforementioned actions shall be deemed to be facts ascertainable outside the Merger Agreement and shall be binding on the
Company Securityholders as a matter of contract law.
(b) The Stockholder Representative shall be entitled to the payment of all its expenses incurred as the Stockholder Representative.
In connection with the foregoing, at the Closing, the Surviving Corporation shall transfer $300,000 (the “ Expense Funds ”) to the Stockholder
Representative, to be used by Stockholder Representative to pay expenses incurred by Stockholder Representative in its capacity as
Stockholder Representative. The Company Securityholders will not receive interest or other earnings on the Expense Funds and the Company
Securityholders irrevocably transfer and assign to the Stockholder Representative any ownership right that they may have in any interest that
may accrue on funds held in the Expense Fund. The Company Securityholders acknowledge that the Stockholder Representative is not
providing any investment supervision, recommendations or advice. The Stockholder Representative shall have no responsibility or liability for
any loss of principal of the Expense Funds other than as a result of its willful misconduct. For tax purposes, the Expense Funds shall be treated
as having been received and voluntarily set aside by the Company Securityholders at the time of Closing. Once the Stockholder Representative
determines, in its sole discretion, that the Stockholder Representative will not incur any additional expenses in its capacity as the Stockholder
Representative, then the Stockholder Representative will appropriately distribute the remaining unused Expense Funds, if any, to the Company
Securityholders (either directly or through a third party paying agent), except in the case of payments to employees or former employees of the
Company for which employment tax withholding is required, which such amounts shall be delivered to Parent or the Surviving Corporation
and paid through Parent’s or Surviving Corporation’s payroll processing service or system. In connection with this Agreement, the Escrow
Agreement and any instrument, agreement or document relating hereto or thereto, and in exercising or failing to exercise all or any of the
powers conferred upon the Stockholder Representative hereunder (i) the Stockholder Representative shall incur no responsibility whatsoever to
any Company Securityholders by reason of any error in judgment or other act or omission performed or omitted hereunder or in connection
with the Escrow Agreement or any such other agreement, instrument or document, excepting only responsibility for any act or failure to act
which represents willful misconduct, and (ii) the Stockholder Representative shall be entitled to rely on the advice of counsel, public
accountants or other independent experts experienced in the matter at issue, and any error in judgment or other act or omission of the
Stockholder Representative pursuant to such advice shall in no event subject the Stockholder Representative to liability to any Company
Securityholders. Each Company Securityholder shall indemnify, pro rata based upon such holder’s share (excluding all Dissenting Shares) of
the number of shares of Common Stock outstanding as of immediately prior to the Closing (on a fully-diluted, as-converted basis excluding all
Dissenting Shares but including all Options), the Stockholder Representative against all losses, damages, liabilities, claims, obligations, costs
and expenses, including reasonable attorneys’, accountants’ and other experts’ fees and the amount of any judgment against them, of any nature
whatsoever (including, but not limited to, any and all expense whatsoever reasonably incurred in investigating, preparing or defending against
any litigation, commenced or threatened or any claims
61

whatsoever) (“ Representative Losses ”), arising out of or in connection with any actions taken or omitted to be taken by the Stockholder
Representative pursuant to the terms of this Agreement or the Escrow Agreement (including any claim, investigation, challenge, action or
proceeding or in connection with any appeal thereof, relating to the acts or omissions of the Stockholder Representative hereunder, or under the
Escrow Agreement or otherwise), in each case as such Representative Loss is incurred or suffered. In the event of any action or proceeding
which finally adjudicates that any Representative Loss was primarily caused by the willful misconduct or the Stockholder Representative, the
Stockholder Representative will reimburse the Company Securityholders the amount of such indemnified Representative Loss attributable to
such willful misconduct. In the event of any indemnification hereunder, upon written notice from the Stockholder Representative to the
Company Securityholders as to the existence of a deficiency toward the payment of any such indemnification amount, each Company
Securityholder shall promptly deliver to the Stockholder Representative full payment of his or her ratable share of the amount of such
deficiency based upon such holder’s share (excluding all Dissenting Shares) of the number of shares of Common Stock outstanding as of
immediately prior to the Closing (on a fully-diluted, as-converted basis excluding all Dissenting Shares but including all Options). If not paid
directly to the Stockholder Representative by the Company Securityholders, any such Representative Loss may be recovered by the
Stockholder Representative from (i) the funds in the Expense Funds and (ii) the amounts in the Escrow Account otherwise distributable to the
Company Securityholders pursuant to the terms hereof and the Escrow Agreement at the time of distribution in accordance with written
instructions delivered by the Stockholder Representative to the Escrow Agent; provided that while this section allows the Stockholder
Representative to be paid from the Expense Funds and the Escrow Funds, this does not relieve the Company Securityholders from their
obligation to promptly pay such Representative Losses as they are suffered or incurred, nor does it prevent the Stockholder Representative from
seeking any remedies available to it at law or otherwise.
(c) Each Company Securityholder acknowledges and agrees that each of (i) Stolberg, Meehan & Scano II, L.P. (or its designee) and
(ii) 5280 Partners I, LP (or its designee) (collectively, the “ Advisory Committee Stockholders ”) shall be designated to an advisory committee
(the “ Advisory Committee ”) that shall have the power to direct, instruct and advise, and take all other actions as they shall deem necessary or
advisable with respect to, the Stockholder Representative in connection with the fulfillment of its duties hereunder and under any engagement
agreement between the Company and the Stockholder Representative (the “ Covered Activities ”). Each of the Advisory Committee
Stockholders is authorized and empowered to act as a representative for the benefit of the each Company Securityholder as the exclusive agent
and attorney-in-fact with the power and authority to act on behalf of each holder of Company Equity Securities in connection with or related to
the Covered Activities. In connection therewith, the Advisory Committee Stockholders shall not incur any responsibility whatsoever to any
other Company Securityholders by reason of any error in judgment or other act or omission performed or omitted hereunder or in connection
with the Covered Activities, excepting only responsibility for any act or failure to act which represents willful misconduct. Each Company
Securityholder shall indemnify, pro rata based upon such holder’s share (excluding all Dissenting Shares) of the number of shares of Common
Stock outstanding as of immediately prior to the Closing (on a fully-diluted, as-converted basis excluding all Dissenting Shares but including
all Options), the Advisory Committee Stockholders against all losses, damages, liabilities, claims, obligations, costs and expenses, including
reasonable attorneys’,
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accountants’ and other experts’ fees and the amount of any judgment against them, of any nature whatsoever (including any and all expense
whatsoever reasonably incurred in investigating, preparing or defending against any litigation, commenced or threatened or any claims
whatsoever) (“ Advisory Committee Stockholder Losses ”), arising out of or in connection with any actions taken or omitted to be taken by the
Advisory Committee Stockholders in connection with the Covered Activities, in each case as such Advisory Committee Stockholder Loss is
incurred or suffered. In the event of any action or proceeding which finally adjudicates that any Advisory Committee Stockholder Loss was
primarily caused by the willful misconduct or the Advisory Committee Stockholders, the Advisory Committee Stockholders will reimburse the
Company Securityholders the amount of such indemnified Advisory Committee Stockholder Loss attributable to such willful misconduct. In
the event of any indemnification hereunder, upon written notice from the Advisory Committee Stockholders to the Company Securityholders as
to the existence of a deficiency toward the payment of any such indemnification amount, each Company Securityholder shall promptly deliver
to the Advisory Committee Stockholders full payment of his or her ratable share of the amount of such deficiency based upon such holder’s
share (excluding all Dissenting Shares) of the number of shares of Common Stock outstanding as of immediately prior to the Closing (on a
fully-diluted, as-converted basis excluding all Dissenting Shares but including all Options).
(d) All of the indemnities, immunities and powers granted to the Stockholder Representative or the Advisory Committee
Stockholders under this Agreement shall survive the Effective Date and/or any termination of this Agreement and/or the Escrow Agreement.
(e) If the Stockholder Representative shall have resigned, died or is otherwise become incapacitated or removed, Company
Securityholders who in the aggregate hold at least a majority of the interest in the Escrow Account shall appoint, subject to the prior approval
of the Parent (such approval not to be unreasonably withheld), a successor stockholder representative not later than 30 days following the
resignation, death, incapacity or removal of the Stockholder Representative.
(f) Parent and Surviving Corporation shall have the right to rely upon all actions taken or omitted to be taken by the Stockholder
Representative pursuant to this Agreement and the Escrow Agreement, all of which actions or omissions shall be legally binding upon the
Company Securityholders.
(g) The grant of authority provided for herein (i) is coupled with an interest and shall be irrevocable and survive the death,
incompetency, bankruptcy or liquidation of any holder of Company Equity Securities; and (ii) shall survive the consummation of the Merger.
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ARTICLE X
MISCELLANEOUS
Section 10.1 Notices . All notices or other communications required or permitted hereunder shall be in writing and shall be delivered
personally, by facsimile or sent by certified, registered or express air mail, postage prepaid, and shall be deemed given when so delivered
personally, or by facsimile, or if mailed, two days after the date of mailing, as follows:
If to Parent and Newco:
Sykes Enterprises, Incorporated
400 North Ashley Drive
Tampa, FL 33602
Attention: James T. Holder, Executive Vice President, General Counsel and Corporate Secretary
Telephone: (813) 274-1000
Facsimile: (813) 470-3737
with a copy to (which shall not constitute notice):
Shumaker, Loop & Kendrick LLP
101 East Kennedy Boulevard
Suite 2800
Tampa, FL 33602-515128
Attention: Gregory C. Yadley
Telephone: (813) 229-7600
Facsimile: (813) 229-1660
If to the Company:
Alpine Access, Inc.
1120 Lincoln Street, Suite 1400
Denver, CO 80203
Attention: Chris Carrington
Telephone: (303) 279-0585
Facsimile: (303) 279-0584
with a copy to:
Davis Graham & Stubbs LLP
1550 Seventeenth Street, Suite 500
Denver, Colorado 80202
Facsimile: (303) 893-1379
Attention: Ronald R. Levine, II, Esq.
If to Stockholder Representative:
Shareholder Representative Services LLC
1614 15 th Street, Suite 200
Denver, CO 80202
Facsimile.: (303) 623-0294
Attention: Managing Director
Email: deals@shareholderrep.com
64

with a copy to:
Davis Graham & Stubbs LLP
1550 Seventeenth Street, Suite 500
Denver, Colorado 80202
Facsimile: (303) 893-1379
Attention: Ronald R. Levine, II, Esq.
or to such other address as any party hereto shall notify the other parties hereto (as provided above) from time to time.
Section 10.2 Exhibits and Schedules . All exhibits and schedules hereto, or documents expressly incorporated into this Agreement, are
hereby incorporated into this Agreement and are hereby made a part hereof as if set out in full in this Agreement. For the purposes of this
Agreement, any matter that is clearly disclosed in a Schedule to this Agreement shall be deemed to have been included in such other Schedule,
notwithstanding the omission of an appropriate cross reference thereto. Disclosure of any fact or item in any Schedule shall not necessarily
mean that such fact or item is material to the Company or its Subsidiaries individually or taken as a whole.
Section 10.3 Time of the Essence; Computation of Time . Time is of the essence for each and every provision of this Agreement.
Whenever the last day for the exercise of any privilege or the discharge or any duty hereunder shall fall upon a Saturday, Sunday, or any date
on which banks in Denver, Colorado are authorized to be closed, the party having such privilege or duty may exercise such privilege or
discharge such duty on the next succeeding day which is a regular Business Day.
Section 10.4 Expenses . Regardless of whether the transactions provided for in this Agreement are consummated, except as otherwise
provided herein, each party hereto shall pay its own expenses incident to this Agreement and the transactions contemplated herein. Parent and
Newco understand and acknowledge that all out-of-pocket fees and expenses incurred or to be incurred by the Company in connection with the
transactions contemplated hereby (including the Seller Expenses), will be paid by the Company in cash at or prior to the Closing.
Section 10.5 Governing Law . This Agreement shall be governed by, and construed in accordance with, the internal laws of the State of
Delaware, without reference to the choice of law or conflicts of law principles thereof.
Section 10.6 Assignment; Successors and Assigns; No Third Party Rights . Except as otherwise provided herein, this Agreement may not,
without the prior written consent of the other parties hereto, be assigned by operation of law or otherwise, and any attempted assignment shall
be null and void. Subject to the foregoing, this Agreement shall be binding upon and inure to the benefit of the parties hereto and their
respective heirs, successors, permitted assigns and legal representatives. This Agreement shall be for the sole benefit of the parties to this
Agreement and their respective heirs, successors, permitted assigns and legal representatives and is not intended, nor shall be construed, to give
any Person, other than the parties hereto and their respective heirs, successors, assigns and legal representatives, any legal or equitable right,
remedy or claim hereunder.
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Section 10.7 Counterparts . This Agreement may be executed in one or more counterparts for the convenience of the parties hereto, each
of which shall be deemed an original and all of which together will constitute one and the same instrument. Delivery of an executed counterpart
of a signature page to this Agreement by facsimile shall be effective as delivery of a mutually executed counterpart to this Agreement.
Section 10.8 Titles and Headings . The titles, captions and table of contents in this Agreement are for reference purposes only, and shall
not in any way define, limit, extend or describe the scope of this Agreement or otherwise affect the meaning or interpretation of this
Agreement.
Section 10.9 Entire Agreement . This Agreement, including the Schedules attached thereto, and the Confidentiality Agreement, constitute
the entire agreement among the parties with respect to the matters covered hereby and supersedes all previous written, oral or implied
understandings among them with respect to such matters.
Section 10.10 Severability . The invalidity of any portion hereof shall not affect the validity, force or effect of the remaining portions
hereof. If it is ever held that any restriction hereunder is too broad to permit enforcement of such restriction to its fullest extent, such restriction
shall be enforced to the maximum extent permitted by law.
Section 10.11 No Strict Construction . Each of the parties hereto acknowledge that this Agreement has been prepared jointly by the
parties hereto, and shall not be strictly construed against either party.
Section 10.12 Specific Performance . Each of the Company and Parent and Newco acknowledge that the rights of each party to
consummate the transactions contemplated hereby are unique and recognize and affirm that in the event of a breach of this Agreement by any
party, money damages may be inadequate and the non-breaching party may have no adequate remedy at law. Accordingly, the parties agree
that such non-breaching party shall have the right, in addition to any other rights and remedies existing in their favor at law or in equity, to
enforce their rights and the other party’s obligations hereunder not only by an action or actions for damages but also by an action or actions for
specific performance, injunctive and/or other equitable relief (without posting of bond or other security).
Section 10.13 Waiver of Jury Trial . Each of the parties hereto waives any right it may have to trial by jury in respect of any litigation
based on, arising out of, under or in connection with this Agreement or any course of conduct, course of dealing, verbal or written statement or
action of any party hereto.
Section 10.14 Failure or Indulgence not Waiver . No failure or delay on the part of any party hereto in the exercise of any right hereunder
shall impair such right or be construed to be waiver of, or acquiescence in, any breach of any representation, warranty or agreement herein, nor
shall any single or parties exercise of any such right preclude any other or further exercise thereof or any other right. All rights and remedies
existing under this Agreement are cumulative to, and not exclusive of, any rights or remedies otherwise available.
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Section 10.15 Amendments . This Agreement may be amended, at any time prior to the Effective Time, by action taken by the respective
boards of directors of the Company, Parent and Newco. This Agreement (including the provisions of this Section 10.15 ) may not be amended
or modified except by an instrument in writing signed on behalf of all of the parties required pursuant to the preceding sentence.
*******
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement and Plan of Merger to be duly executed as of the day and year
first above written.
SYKES ENTERPRISES, INCORPORATED
By: /s/ Charles E. Sykes
Name: Charles E. Sykes
Title: President and Chief Executive Officer
SYKES ACQUISITION SUBSIDIARY II, INC.
By: /s/ James Holder
Name: James Holder
Title: President and Secretary
ALPINE ACCESS, INC.
By: /s/ Robert Pinkerton
Name: Robert Pinkerton
Title: Chief Financial Officer
SHAREHOLDER REPRESENTATIVE SERVICES
LLC, solely in its capacity as Stockholder
Representative
By: /s/ Mark B. Vogel
Name: Mark B. Vogel
Title: Managing Director

Exhibit 99.1

FOR IMMEDIATE RELEASE

JULY 30, 2012
SYKES ENTERPRISES, INCORPORATED TO ACQUIRE
BEST-IN-CLASS AT-HOME AGENT PROVIDER ALPINE ACCESS

—Transaction to drive differentiation and substantially strengthen competitive position
—Transaction expected to be accretive to earnings per share on a non-GAAP basis in 2013
—Second quarter and full year 2012 business outlook update
For SYKES, the acquisition of Alpine Access provides opportunity as it:

SYKES Enterprises, Incorporated
Corporate Headquarters:
400 North Ashley Drive
Tampa, FL USA 33602
1 • 800 • TO • SYKES
http://www.sykes.com
EMEA Operations:
599 Calder Road
Edinburgh EH11 4GA
Scotland
+44 (0) 131 458-6500

•

Creates significant competitive differentiation for quality, speed to market, scalability and
flexibility driven by proprietary, internally-developed software, systems, processes and other
intellectual property which uniquely overcome the challenges of the at-home delivery model;

•

Dramatically strengthens the Company’s current service portfolio and go-to-market offering
while expanding the breadth of clients with minimal client overlap;

•

Broadens the addressable market opportunity within existing and new verticals as well as
clients;

•

Expands the addressable pool of skilled labor;

•

Allows SYKES to leverage operational best practices across its global platform, with the
potential to convert more of the fixed cost to variable cost; and

•

Further enhances the growth and margin profile of SYKES to drive shareholder value

TAMPA, FL – July 30, 2012 – Sykes Enterprises Incorporated (“SYKES” or the “Company”)
(NasdaqGS: SYKE), a global leader in providing outsourced customer contact management solutions and
services in the business process outsourcing (BPO) arena, announced today that it has signed a definitive
agreement to acquire Alpine Access, Inc. (“Alpine Access”). Founded in 1998 in Denver, Colorado,
Alpine Access is an industry leader in the at-home agent space – recruiting, training, managing and
delivering award-winning customer contact services through a secured and proprietary virtual call center
environment. Alpine Access leverages its broad portfolio of service offerings across a diverse set of
clients and various verticals, including communications, healthcare, retail, government, financial services
and technology in the U.S. and Canadian markets. The Board of Directors of SYKES and Alpine Access
have each approved the transaction unanimously. Alpine Access has already received shareholder
approval from the shareholders necessary to approve the transaction. The transaction is expected to close
sometime around the end of the third quarter, subject to the satisfaction of customary closing conditions,
including Hart-Scott-Rodino clearance.
According to industry research firm Ovum, the outsourcing of at-home agents is a growing customer
relationship management (CRM) segment. Ovum also notes that value surrounding home agents is as
solid as ever, and has been augmented in recent years, due to innovation around security, vertical market
expansion, and forays beyond the traditional U.S. market. From 2008 to 2011, Alpine Access’ revenues
have grown at a compound annual rate of approximately 34% while remaining profitable since 2009. For
the trailing 12-months ended June 30, 2012, Alpine Access’ revenues were $105.7 million. Alpine Access
had a positive net cash position at the end of second quarter 2012.
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Alpine Access’ Chief Executive Officer Christopher Carrington stated, “This is a very exciting day for the
employees, clients, and shareholders of Alpine Access as we look forward to joining forces with an
industry leader such as SYKES. Our vision has been to ‘transform where and how the world learns, works
and lives’, and our team remains committed to executing on this vision as part of the SYKES global
platform. Throughout our history, we have built an organization with a people-centered culture, a
reputation for consistent operational excellence, and a track record of delivering exceptional value to our
clients, creating perfect alignment with the traits that also set SYKES apart in the brick-and-mortar
customer care marketplace. As part of SYKES, we will have the opportunity to further accelerate the
growth and adoption of the at-home agent model while leveraging the combined resources to bring even
greater innovations and capabilities to the marketplace. In a rapidly evolving landscape, the combined
company will marshal a comprehensive and differentiated set of solutions with the quality, scale, speed,
flexibility and cost dimensions that will further distinguish the organization from the competition. Just as
our clients will benefit greatly from the broader and deeper operating capabilities of the combined
company, our employees will also benefit from this transaction as they will have the opportunity to
advance their careers as part of a larger and more global organization.”
Chuck Sykes, President and Chief Executive Officer of Sykes Enterprises, Inc, remarked, “This is a
momentous day for SYKES, our clients and our investors, as we take our business model to the next level.
Increasingly in the call center BPO industry, the ability to flex, adapt and scale is at a premium and can be
a competitive advantage both from clients’ and vendors’ perspectives. This has never been more so than
in today’s volatile macro-economic environment. Alpine Access, with its solid brand recognition and
domain expertise developed around its operating model, is a scarce asset that builds markedly on our
existing at-home agent initiative. Given the breadth and depth of clients, verticals and offerings, Alpine
Access, through years of hard work, has taken the at-home agent model from a niche concept to a
breakthrough offering that has seen a broader and steeper adoption curve among a growing number of
Fortune 1000 clients. The transaction is consistent with our disciplined strategy of staying focused within
the core customer contact management industry and managing for the long-term. In addition, this
transaction positions us extremely well in what we view as a fast growing segment within the industry.
Having known Alpine Access for almost a decade, it is also a good fit with our culture at SYKES. We are
impressed with the caliber of talent at Alpine Access and believe that together, we can bring differentiated
value to our clients and shareholders. We would like to use this occasion to welcome the Alpine Access
team to the SYKES family.”
Alpine Access’ President & Chief Executive Officer Christopher Carrington and key members of his
management team, along with most Alpine Access employees across each functional group, are expected
to join SYKES upon the close of the transaction.
Transaction Terms
Under the terms of the merger agreement, SYKES will pay approximately $150 million in cash for 100%
of the equity of Alpine Access. The purchase price is expected to be funded through a combination of
cash on hand and a draw-down of the Company’s existing credit facility. This acquisition is expected to
be accretive on a non-GAAP diluted earnings per share basis in 2013, which excludes amortization of
acquisition-related intangible assets, severance and consulting engagement costs, and merger and
integration costs. The Company does not anticipate any meaningful cost synergies, as the elimination of
certain duplicative functions (board fees, D&O insurance, etc.) and greater purchasing power are likely to
be largely offset by public-company compliance costs.
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Conference Call
The Company will conduct a conference call regarding the Alpine Access transaction Monday, July 30,
2012, at 10:00 a.m. Eastern Daylight Savings Time. The conference call will be carried live on the
Internet. Instructions for listening to the call over the Internet are available on the Investors page of
SYKES’ website at www.sykes.com. A replay will be available at this location until October 31, 2012.
This press release is also posted on the SYKES website at http://investor.sykes.com/investorrelations/Investor-Resources/Investor-Relations-Home/default.aspx.
Advisors
Greenhill & Co LLC served as the exclusive financial advisor to SYKES on the transaction, while Wells
Fargo Securities served as the exclusive financial advisor to Alpine Access. Shumaker, Loop & Kendrick,
LLP served as SYKES’ legal advisor, while Davis Graham & Stubbs LLP served as Alpine Access’ legal
advisor.
Second-Quarter 2012 Business Outlook Update
•

Separate from the Alpine Access acquisition, the Company anticipates a better-than-expected
second quarter 2012 operating performance

•

For the second quarter ended June 30, 2012, SYKES anticipates revenues to be between $263
million and $265 million versus the previously discussed business outlook revenue range of
$260 million to $265 million

•

Both GAAP and non-GAAP earnings per diluted share are expected to range between $0.16
to $0.18 and between $0.22 and $0.24, respectively, exceeding the previously discussed
business outlook ranges of $0.08 to $0.10 and $0.14 to $0.16 (see Exhibit 1 for
reconciliation), respectively, driven largely by lower SG&A expenses, some of which were
timing related

•

The Company will release its second quarter 2012 results on Monday, August 6, 2012, after
the market close and conduct a conference call on August 7 th , 2012, to discuss its second
quarter 2012 financial results

•

The Company expects to provide an update on the financial impact of the Alpine Access
transaction when it reports its financial results for the period in which the closing occurs

Full Year 2012 Business Outlook Update
•

For the full year 2012, SYKES now anticipates revenues to range between $1,070 million and
$1,085 million versus the previous business outlook range of $1,100 million to $1,115
million. The change in revenue outlook is driven by a combination of uneven demand in the
second half of the year among certain clients and an elongated sales cycle due to macroeconomic uncertainty, coupled with delays in certain program starts due to political
uncertainty in the U.S. and foreign exchange headwinds. SYKES’ revised 2012 business
outlook does not reflect the impact of the Alpine Access transaction

•

Both GAAP and non-GAAP earnings per diluted share are expected to range between $0.86
and $0.96 and $1.10 and $1.20, respectively. This compares to the previously discussed
business outlook ranges of $0.93 to $1.03 and $1.15 to $1.25 (see Exhibit 2 for
reconciliation), respectively

Non-GAAP Financial Measures
Non-GAAP adjusted earnings per diluted share is an important indicator of performance as this nonGAAP financial measures assists readers in further understanding the Company’s results from operations
and how management evaluates and measures such performance. This non-GAAP
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indicator of performance is not a measure of financial performance under U.S. Generally Accepted
Accounting Principles (“GAAP”) and should not be considered a substitute for measures determined in
accordance with GAAP. Refer to the exhibits in the release for detailed reconciliations.
About Alpine Access, Inc.
Alpine Access is redefining the contact center industry through its virtual outsourcing services and
solutions. Founded in 1998, Alpine Access powers the customer service and technical support operations
of many leading international brands through approximately 5,000 work-at-home professionals across the
U.S. and Canada. Listed as a “2012 Cool Vendor” by Gartner Inc. for its innovative business services
model, Alpine Access’ clients include respected Fortune 1000 companies in the financial services,
communications, technology, healthcare, retail, travel and hospitality sectors.
About Sykes Enterprises, Incorporated
SYKES is a global leader in providing customer contact management solutions and services in the
business process outsourcing (BPO) arena. SYKES provides an array of sophisticated customer contact
management solutions to Fortune 1000 companies around the world, primarily in the communications,
financial services, healthcare, technology and transportation and leisure industries. SYKES specializes in
providing flexible, high quality customer support outsourcing solutions with an emphasis on inbound
technical support and customer service. Headquartered in Tampa, Florida, with customer contact
management centers throughout the world, SYKES provides its services through multiple communication
channels encompassing phone, e-mail, web, chat and social media. Utilizing its integrated
onshore/offshore global delivery model, along with virtual at-home agents, SYKES serves its clients
through two geographic operating segments: the Americas (United States, Canada, Latin America, India
and the Asia Pacific region) and EMEA (Europe, Middle East and Africa). SYKES also provides various
enterprise support services in the Americas and fulfillment services in EMEA, which include multilingual sales order processing, payment processing, inventory control, product delivery and product
returns handling. For additional information please visit www.sykes.com .
Forward-Looking Statements
This press release may contain “forward-looking statements,” including SYKES’ estimates of future
business outlook, prospects or financial results, statements regarding SYKES’ objectives, expectations,
intentions, beliefs or strategies, or statements containing words such as “believe,” “estimate,” “project,”
“expect,” “intend,” “may,” “anticipate,” “plans,” “seeks,” “implies,” or similar expressions. It is important
to note that SYKES’ actual results could differ materially from those in such forward-looking statements,
and undue reliance should not be placed on such statements. Among the important factors that could
cause such actual results to differ materially are (i) the impact of economic recessions in the U.S. and
other parts of the world, (ii) fluctuations in global business conditions and the global economy,
(iii) SYKES’ ability to continue the growth of its support service revenues through additional technical
and customer contact centers, (iv) currency fluctuations, (v) the timing of significant orders for SYKES’
products and services, (vi) loss or addition of significant clients, (vii) the early termination of contracts by
clients, (viii) SYKES’ ability to recognize deferred revenue through delivery of products or satisfactory
performance of services, (ix) construction delays of new or expansion of existing customer support
centers, (x) difficulties or delays in implementing SYKES’ bundled service offerings, (xi) failure to
achieve sales, marketing and other objectives, (xii) variations in the terms and the elements of services
offered under SYKES’ standardized contract including those for future bundled service offerings,
(xiii) changes in applicable accounting principles or interpretations of such principles, (xiv) delays in the
Company’s ability to develop new products and services and market acceptance of new products and
services, (xv) rapid technological change, (xvi) political and country-specific risks inherent in conducting
business abroad, (xvii) SYKES’ ability to attract and retain key management personnel, (xviii) SYKES’
ability to further penetrate into vertically integrated markets, (xix) SYKES’ ability to expand its global
presence through strategic alliances and selective acquisitions, (xx) SYKES’ ability to
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continue to establish a competitive advantage through sophisticated technological capabilities, (xxi) the
ultimate outcome of any lawsuits or penalties (regulatory or otherwise), (xxii) SYKES’ dependence on
trends toward outsourcing, (xxiii) risk of interruption of technical and customer contact management
center operations due to such factors as fire, earthquakes, inclement weather and other disasters, power
failures, telecommunications failures, unauthorized intrusions, computer viruses and other emergencies,
(xxiv) the existence of substantial competition, (xxv) the ability to obtain and maintain grants and other
incentives, including tax holidays or otherwise, (xxvi) the potential of non-GAAP diluted earnings per
share accretion not being realized, or not being realized within the anticipated time period, (xxvii) risks
related to the integration of the businesses of SYKES and Alpine Access and (xxviii) other risk factors
listed from time to time in SYKES’ registration statements and reports as filed with the Securities and
Exchange Commission. All forward-looking statements included in this press release are made as of the
date hereof, and SYKES undertakes no obligation to update any such forward-looking statements,
whether as a result of new information, future events, or otherwise.
For additional information contact:
Subhaash Kumar
Sykes Enterprises, Incorporated
(813) 233-7143
5

Sykes Enterprises, Incorporated
Reconciliation of Non-GAAP Financial Information
(in thousands, except per share data)
Exhibit 1
Business Outlook
Second Quarter
2012

GAAP Income from Continuing Operations, net of taxes, per diluted share
Adjustments:
ICT Severance & Consulting Engagement Costs
ICT Depreciation & Amortization of Plant, Property & Equipment and Intangible Write-ups
Merger & Integration Costs
EMEA Restructuring
Other
Non-GAAP Income from Continuing Operations, net of taxes, per diluted share

$

0.08 - $0.10

$

—
0.05
—
0.01
—
0.14 - $0.16

Updated Business Outlook
Second Quarter
2012

GAAP Income from Continuing Operations, net of taxes, per diluted share
Adjustments:
ICT Severance & Consulting Engagement Costs
ICT Depreciation & Amortization of Plant, Property & Equipment and Intangible Write-ups
Merger & Integration Costs
EMEA Restructuring
Other
Non-GAAP Income from Continuing Operations, net of taxes, per diluted share

$

0.16 - $0.18

$

—
0.05
0.01
—
—
0.22 - $0.24

Sykes Enterprises, Incorporated
Reconciliation of Non-GAAP Financial Information
(in thousands, except per share data)
Exhibit 2
Business Outlook
Full Year
2012

GAAP Income from Continuing Operations, net of taxes, per diluted share
Adjustments:
ICT Severance & Consulting Engagement Costs
ICT Depreciation & Amortization of Plant, Property & Equipment and Intangible Write-ups
Merger & Integration Costs
EMEA Restructuring
Other
Non-GAAP Income from Continuing Operations, net of taxes, per diluted share

$

0.93 - $1.03

$

—
0.19
—
0.03
—
1.15 - $1.25

Updated Business Outlook
Full Year
2012

GAAP Income from Continuing Operations, net of taxes, per diluted share
Adjustments:
ICT Severance & Consulting Engagement Costs
ICT Depreciation & Amortization of Plant, Property & Equipment and Intangible Write-ups
Merger & Integration Costs
EMEA Restructuring
Other
Non-GAAP Income from Continuing Operations, net of taxes, per diluted share

$

0.86 - $0.96

$

—
0.19
0.02
0.03
—
1.10 - $1.20

