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UNITED STATES  

SECURITIES AND EXCHANGE COMMISSION  
Washington, D.C. 20549  

   

FORM 8-K  
   

CURRENT REPORT  
Pursuant to Section 13 or 15(d) of  

The Securities Exchange Act of 1934  
   

Date of report (Date of earliest event reported): October 11, 2005  
   

VICAL INCORPORATED  
(Exact name of registrant as specified in charter)  

   

   

   
Registrant’s telephone number, including area code: (858) 646-1100  

   
Not Applicable.  

(Former name or former address, if changed since last report.)  
   

Delaware   000-21088   93-0948554 
(State or other  
jurisdiction of  
incorporation)    

(Commission File  
Number)  

  

(I.R.S. Employer  
Identification No.)  

10390 Pacific Center Court  
San Diego, California    92121-4340 

(Address of principal executive offices)   (Zip Code) 



   
Item 1.01 Entry into a Material Definitive Agreement. 

On October 11, 2005, Vical Incorporated entered into a placement agency agreement with Piper Jaffray & Co., Needham & Company, 
LLC and Rodman & Renshaw, LLC relating to a registered direct offering of 4,704,000 shares of Vical’s common stock. Under the terms of 
the transaction, Vical will sell the common stock at $4.80 per share to a group of institutional investors for gross proceeds of approximately 
$22.6 million. The closing of the offering is expected to take place on October 17, 2005, subject to the satisfaction of customary closing 
conditions. A copy of the placement agency agreement is attached as Exhibit 1.1 hereto and is incorporated herein by reference.  
   

The common stock will be issued pursuant to a prospectus supplement filed with the Securities and Exchange Commission on 
October 12, 2005, in connection with a shelf takedown from Vical’s registration statement on Form S-3 (File No. 333-107986) which became 
effective on December 9, 2003. A copy of the opinion of Cooley Godward LLP relating to the legality of the issuance and sale of the shares in 
the offering is attached as Exhibit 5.1 hereto.  
   

The net proceeds from the offering will be used primarily in the further development of Vical’s cytomegalovirus vaccine, interleukin-
2/electroporation, and avian influenza vaccine programs. The remainder of the net proceeds will be used for general corporate purposes, 
including clinical trials, research and development expenses, general and administrative expenses, manufacturing expenses, and potential 
acquisitions of companies and technologies that complement Vical’s business. Vical does not expect to use any of the net proceeds from the 
offering in the further development of its Allovectin-7 ® program. Vical is currently seeking a partner to pursue further development of 
Allovectin-7 ® and does not expect to conduct a Phase 3 trial of Allovectin-7 ® until such time, if any, as it identifies and reaches agreement 
with a partner.  
   

On October 12, 2005, Vical issued a press release announcing the offering. A copy of the press release is attached as Exhibit 99.1 hereto 
and is incorporated herein by reference.  
   

   
Item 9.01 Financial Statements and Exhibits. 

   
(c) Exhibits. 

Exhibit No.  
   

Description  

1.1 
   

Placement Agency Agreement dated October 11, 2005, by and among Vical Incorporated, Piper Jaffray & Co., 
Needham & Company, LLC and Rodman & Renshaw, LLC. 

5.1    Opinion of Cooley Godward LLP. 

10.1    Separation Agreement dated April 13, 2004, by and between Vical Incorporated and Martha J. Demski. 

10.2    Separation Agreement dated June 29, 2004, by and between Vical Incorporated and Alan E. Dow. 



10.3   Employment offer letter effective October 11, 2004, by and between Vical Incorporated and Jill M. Church. 

10.4* 
  

Fifth Amendment dated September 8, 2005, to Research Collaboration and License Agreement dated May 31, 1991, by and between 
Vical Incorporated and Merck & Co., Inc. 

23.1   Consent of Cooley Godward LLP (included in Exhibit 5.1). 

99.1   Press release of Vical Incorporated dated October 12, 2005. 

* 
  

Confidential treatment has been requested with respect to certain portions of this exhibit. Omitted portions have been filed separately 
with the Securities and Exchange Commission. 



   
SIGNATURES  

   
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf 

by the undersigned hereunto duly authorized.  
   
        VICAL INCORPORATED 

Date: October 12, 2005        By:    /s/ JILL M. CHURCH  
                Jill M. Church  
  

  

  

  

  

  

  

  

Vice President, Chief Financial Officer  
and Secretary  
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Exhibit 1.1 
   

4,704,000 Shares  
   

VICAL INCORPORATED  
   

Common Stock  
   

PLACEMENT AGENCY AGREEMENT  
   

October 11, 2005 
   
PIPER JAFFRAY & CO.  
U.S. Bancorp Center  
800 Nicollet Mall  
Minneapolis, Minnesota 55402  
   
NEEDHAM & COMPANY, LLC  
445 Park Avenue  
3rd Floor  
New York, New York 10022  
   
RODMAN & RENSHAW, LLC  
1270 Avenue of the Americas  
16th Floor  
New York, New York 10020  
   
Ladies and Gentlemen:  
   

Vical Incorporated, a Delaware corporation (the “ Company ”), proposes, subject to the terms and conditions contained herein to issue 
and sell to certain investors (each an “ Investor ” and, collectively, the “ Investors ”), an aggregate of 4,704,000 shares of common stock, 
$0.01 par value per share (the “ Common Stock ”), of the Company directly to the Investors. The aggregate of 4,704,000 shares of Common 
Stock so proposed to be sold is hereinafter referred to as the “ Shares .” The Company desires to engage Piper Jaffray & Co. as its lead 
placement agent (the “ Lead Placement Agent ”) and Needham & Company, LLC and Rodman & Renshaw, LLC, as its co-placement agents 
(the “ Co-Placement Agents ” and, collectively with the Lead Placement Agent, the “ Placement Agents ”) in connection with such issuance 
and sale. The Shares are more fully described in the Registration Statement (as hereinafter defined).  



1. Agreement to Act as Placement Agents; Delivery and Payment . On the basis of the representations, warranties and agreements of 
the Company herein contained, and subject to all the terms and conditions of this Agreement:  
   

(a) The Placement Agents agree to act as the Company’s exclusive placement agents in connection with the issuance and sale, on a 
best efforts basis, by the Company of the Shares to the Investors. Upon the occurrence of the Closing (as hereinafter defined), the 
Company shall pay to the Lead Placement Agent (to be divided after the Closing among all of the Placement Agents pursuant to a prior 
existing agreement among the Placement Agents) an aggregate of six percent (6.0%) of the total gross proceeds received by the Company 
from the sale of the Shares. The Company acknowledges and agrees that the Placement Agents’ engagement hereunder is not an 
agreement by the Placement Agents or any of their affiliates to underwrite or purchase any securities or otherwise provide any financing. 
Under no circumstances will the Placement Agents be obligated to purchase any Shares for their own accounts and, in soliciting 
purchases of Shares, the Placement Agents shall act solely as the Company’s agents and not as principals. Notwithstanding the foregoing, 
it is understood and agreed that the Placement Agents (or their affiliates) may, solely at their discretion and without any obligation to do 
so, purchase Shares as principals. The Co-Placement Agents hereby authorize the Lead Placement Agent to take such action on their 
behalf and to exercise such powers under this Agreement as are provided to the Lead Placement Agent by the terms hereof, together with 
such powers as are reasonably incidental thereto.  

   
(b) Payment of the purchase price for, and delivery of, the Shares shall be made at a closing (the “ Closing ”) at the offices of 

Cooley Godward LLP, counsel for the Company, located at 4401 Eastgate Mall, San Diego, California 92121 at 7:00 a.m., local time, on 
the third or fourth business day (as permitted under Rule 15c6-1 under the Exchange Act) after the determination of the public offering 
price of the Shares (such time and date of payment and delivery being herein called the “ Closing Date ”). All such actions taken at the 
Closing shall be deemed to have occurred simultaneously.  

   
(c) Concurrently with the execution and delivery of this Agreement, the Company, the Placement Agents and Lowenstein Sandler 

PC, as escrow agent (the “ Escrow Agent ”), shall enter into an escrow agreement (the “ Escrow Agreement ”), pursuant to which an 
escrow account (the “ Escrow Accoun t”) will be established for the benefit of the Company and the Investors who desire to settle their 
purchase through the facilities of The Depository Trust Company’s DWAC system. Prior to the Closing, each such Investor shall deposit 
into the Escrow Account an amount equal to the product of (x) the number of Shares such Investor has agreed to purchase and (y) the 
purchase price per share as set forth on the cover page of the Prospectus (as defined below) (the “ Purchase Amount ”). The aggregate of 
such amounts is herein referred to as the “ Escrow Funds ”. On the Closing Date, the Escrow Agent will disburse the Escrow Funds to 
the Company and the Placement Agents as provided in the Escrow Agreement and the Company shall cause its transfer agent to deliver 
the Shares purchased by such Investors.  

   
(d) Any Investor not settling its purchase of Shares pursuant to Section 1(c ) above shall deposit its respective Purchase Amount 

into an account or accounts established with the Lead Placement Agent. On the Closing Date, the Lead Placement Agent shall, with 
respect to each such Investor, cause the Purchase Amount for such Shares to be wired from such accounts to an account designated by the 
Company in exchange for the delivery of such Investor’s Shares.  

   
(e) The purchases of Shares by each of the Investors shall be evidenced by the execution of a Subscription Agreement in 

substantially the form attached hereto as Exhibit A  
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(collectively, the “ Subscription Agreements ”). The Shares shall be registered in such names and in such denominations as provided in 
the Subscription Agreements.  

   
(f) Prior to the earlier of (i) the date on which this Agreement is terminated and (ii) the Closing Date, the Company shall not, 

without the prior written consent of the Lead Placement Agent, solicit or accept offers to purchase shares of its Common Stock or other 
equity or equity-linked securities of the Company (other than pursuant to the exercise of options or warrants to purchase shares of 
Common Stock or the settlement of delayed issuance stock purchase rights that are outstanding at the date hereof) otherwise than through 
the Lead Placement Agent.  

   
2. Representations and Warranties of the Company . The Company represents and warrants to the Placement Agents as of the date 

hereof and as of the Closing Date, as follows:  
   

(a) Registration Statement . The Company has filed in conformity with the requirements of the Securities Act of 1933, as amended 
(the “ Securities Act ”), and published rules and regulations thereunder (the “ Rules and Regulations ”) adopted by the Securities and 
Exchange Commission (the “ Commission ”) a “shelf” Registration Statement (as hereinafter defined) on Form S-3 (No. 333-107986), 
which was declared by the Commission to be effective under the Securities Act as of December 9, 2003 (the “ Effective Date ”) 
including a Base Prospectus, dated as of the Effective Date, relating to the Shares (the “ Base Prospectus ”), and such amendments and 
supplements thereto as may have been required to the date of this Agreement. The Company will next file with the Commission pursuant 
to Rule 424(b) under the Securities Act a final prospectus supplement to the Base Prospectus (a “ Prospectus Supplement ”) describing 
the Shares and the offering thereof, in such form as has been provided to or discussed with, and approved, by the Placement Agents.  

   
The term “ Registration Statement ” as used in this Agreement means the registration statement, as amended at the time it became 

effective, including all exhibits, financial schedules and all documents and information deemed to be a part of the Registration Statement 
at the time of effectiveness pursuant to Rule 430A or 434(d) under the Securities Act. No stop order preventing or suspending the 
effectiveness of the Registration Statement has been issued and, to the Company’s knowledge, no proceeding for that purpose has been 
initiated or threatened by the Commission. If the Company has filed an abbreviated registration statement to register additional securities 
pursuant to Rule 462(b) under the Rules (the “ 462(b) Registration Statement ”), then any reference herein to the Registration Statement 
shall also be deemed to include such 462(b) Registration Statement.  

   
The Company, if required by the Rules and Regulations, proposes to file the Prospectus (as hereinafter defined) with the 

Commission pursuant to Rule 424(b) of the Rules and Regulations (“ Rule 424(b) ”). The term “ Prospectus ” as used in this Agreement 
means the Prospectus, in the form in which it is to be filed with the Commission pursuant to Rule 424(b), or, if the Prospectus is not to be 
filed with the Commission pursuant to Rule 424(b), the Prospectus in the form included as part of the Registration Statement at the time 
the Registration Statement became effective, except that if any revised prospectus or prospectus supplement shall be provided to the 
Placement Agents by the Company for use in connection with the offering and  
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sale of the Shares which differs from the Prospectus (whether or not such revised prospectus or prospectus supplement is required to be 
filed by the Company pursuant to Rule 424(b)), the term “ Prospectus ” shall be deemed to include such revised prospectus or prospectus 
supplement, as the case may be, from and after the time it is first provided to the Placement Agents for such use. Any preliminary 
prospectus or prospectus subject to completion included in the Registration Statement or filed with the Commission pursuant to Rule 424 
under the Act is hereafter called a “ Preliminary Prospectus .” Any reference herein to the Registration Statement, any Preliminary 
Prospectus or the Prospectus shall be deemed to refer to and include the documents incorporated by reference therein pursuant to Item 12 
of Form S-3 (the “ Incorporated Documents ”) which were filed by the Company under the Securities Exchange Act of 1934, as 
amended (the “ Exchange Act ”), on or before the last to occur of the effective date of the Registration Statement, the date of the 
Preliminary Prospectus, or the date of the Prospectus, and any reference herein to the terms “amend,” “amendment” or “supplement” with 
respect to the Registration Statement, any Preliminary Prospectus or the Prospectus shall be deemed to refer to and include (i) the filing of 
any document under the Exchange Act after the effective date of the Registration Statement, the date of such Preliminary Prospectus or 
the date of the Prospectus, as the case may be, and on or before the Closing Date, which is incorporated therein by reference and (ii) any 
such document so filed. As used in this Agreement, the phrase “disclosed in” as it relates to information disclosed in any document 
includes any information included or incorporated by reference in such document.  

   
(b) Registration Statement and Prospectus . On the Effective Date, the Registration Statement (and any post-effective amendment 

thereto), as amended or as supplemented if the Company shall have filed with the Commission any amendment or supplement to the 
Registration Statement, complied in all material respects with the requirements of the Securities Act and the Rules and Regulations, and 
did not contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary to make 
the statements therein not misleading. Upon the filing or first delivery to the Investors of the Prospectus, as of the date hereof, and at the 
Closing Date, the Prospectus (as amended or as supplemented if the Company shall have filed with the Commission any amendment or 
supplement to the Registration Statement or the Prospectus) complied and will comply, in all material respects, with the requirements of 
the Securities Act and the Rules and Regulations and the Exchange Act and the rules and regulations of the Commission thereunder and 
did not at the Effective Date, does not as of the date hereof and will not as of the Closing Date, contain any untrue statement of a material 
fact or omit to state any material fact required to be stated therein or necessary in order to make the statements therein (in light of the 
circumstances under which they were made, in the case of the Prospectus) not misleading. Notwithstanding the foregoing, none of the 
representations and warranties in this Section 2(b) shall apply to statements or omissions made in reliance upon, and in conformity with, 
information herein or otherwise furnished in writing by or on behalf of the Placement Agents to the Company expressly for inclusion in 
the Registration Statement or the Prospectus or any amendment or supplement thereto. The Incorporated Documents, at the time they 
became effective or were filed with the Commission, complied in all material respects with the requirements of the Exchange Act and did 
not contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to 
make the statements therein, in light of the circumstances under which they were made, not misleading. The Company has not distributed  
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and will not distribute, prior to the completion of the distribution of the Shares, any offering material in connection with the offering and 
sale of the Shares, other than the Registration Statement and the Prospectus.  

   
(c) Financial Statements . The financial statements, together with the related notes and schedules, of the Company included in the 

Registration Statement and the Prospectus, or incorporated by reference therein, as the case may be, present fairly the financial condition, 
results of operations and cash flows of the Company as of the dates and for the periods indicated, comply in all material respects with the 
Securities Act and the Rules and Regulations thereunder, and have been prepared in conformity with generally accepted accounting 
principles applied on a consistent basis throughout the periods involved. No other financial statements or supporting schedules or exhibits 
are required by the Securities Act or the Rules and Regulations thereunder to be included in the Registration Statement or the Prospectus, 
or incorporated by reference therein, as the case may be.  

   
(d) Independent Accountants . Deloitte & Touche LLP (the “ Auditors ”), whose report with respect to certain of the audited 

financial statements and schedules of the Company included in the Prospectus or the Registration Statement, or incorporated by reference 
therein, as the case may be, is, and during the periods covered by its reports, was an independent registered public accounting firm within 
the meaning of the Securities Act and the Rules and Regulations.  

   
(e) Organization . The Company has been duly organized and is validly existing as a corporation and is in good standing (or the 

equivalent thereof, if any) under the laws of its jurisdiction of incorporation, is duly qualified to do business and is in good standing (or 
the equivalent thereof, if any) as a foreign corporation in each jurisdiction in which the ownership or lease of property or the conduct of 
its business requires such qualification, and has all power and corporate authority necessary to own or hold its properties and to conduct 
the business in which it is engaged, except where the failure to be so qualified and in good standing or have such power or authority 
would not have, singularly or in the aggregate, a material adverse effect on the condition (financial or otherwise), results of operations, 
business, properties or prospects of the Company (a “ Material Adverse Effect ”). The Company has no subsidiaries.  

   
(f) No Material Adverse Change . The Company has not sustained, since the date of the latest audited financial statements included 

in the Prospectus or the Registration Statement, or incorporated by reference therein, as the case may be, any material loss or interference 
with its business from fire, explosion, flood, terrorist act or other calamity, whether or not covered by insurance, or from any labor 
dispute or court or governmental action, order or decree; and, since such date, there has not been any change in the capital stock or long-
term debt of the Company or any material adverse change, or any development involving a prospective material adverse change, in or 
affecting the business, general affairs, management, financial position, stockholders’ equity, results of operations or prospects of the 
Company, otherwise than as set forth in the Prospectus and the Registration Statement (a “ Material Adverse Change ”).  

   
(g) Legal Proceedings . Except as set forth in the Registration Statement and the Prospectus, there is no legal or governmental 

proceeding pending to which the Company is a party or of which any property or assets of the Company is the subject which, singularly 
or in the  
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aggregate, if determined adversely to the Company, would be likely to have a Material Adverse Effect or would prevent or adversely 
affect the ability of the Company to perform its obligations under this Agreement; and to the Company’s knowledge, no such proceedings 
are threatened or contemplated by governmental authorities or threatened by others.  

   
(h) Due Authorization and Enforceability . The Company has the full right, power and corporate authority to enter into this 

Agreement and each of the Subscription Agreements and to perform and to discharge its obligations hereunder and thereunder; and each 
of this Agreement and each of the Subscription Agreements has been duly authorized, executed and delivered by the Company, and 
constitutes a valid and binding obligation of the Company enforceable in accordance with its terms, except as enforceability may be 
limited by bankruptcy, insolvency, reorganization, moratorium or similar laws affecting creditors’ rights generally, and by general 
principles, and except to the extent that the indemnification and contribution provisions of Section 7 hereof may be limited by federal or 
state securities laws and public policy considerations in respect thereof.  

   
(i) The Shares . The Shares to be issued and sold by the Company hereunder and under the Subscription Agreements have been duly 

and validly authorized and, when issued and delivered against payment therefor as provided herein and therein, will be duly and validly 
issued, fully paid and nonassessable and free of any preemptive or similar rights. The Shares conform to the description thereof contained 
in the Registration Statement and the Prospectus.  

   
(j) No Conflicts . The execution, delivery and performance of this Agreement and the Subscription Agreements by the Company 

and the consummation of the transactions contemplated hereby and thereby will not conflict with or result in a breach or violation of any 
of the terms or provisions of, or constitute a default under, any indenture, mortgage, deed of trust, loan agreement or other agreement or 
instrument to which the Company is a party or by which the Company is bound or to which any of the property or assets of the Company 
is subject, except for such breach, violation or default which would not reasonably be likely to have a Material Adverse Effect, nor will 
such actions result in any violation of the provisions of the charter or by-laws of the Company or any statute, law, rule or regulation, 
judgment, order or decree of any court or governmental agency or body having jurisdiction over the Company or any of its properties or 
assets.  

   
(k) No Consents Required . No consent, approval, authorization, filing with or order of or registration with, any court or 

governmental agency or body is required in connection with the transactions contemplated herein and in the Subscription Agreements, 
except such as have been obtained or made under the Securities Act or the Exchange Act and such as may be required under the 
securities, or blue sky, laws of any jurisdiction in connection with the offer and sale of the Shares by the Company in the manner 
contemplated herein and in the Prospectus.  

   
(l) Capitalization . The Company has an authorized capitalization as set forth in the Registration Statement and the Prospectus, all of 

the issued and outstanding shares of Common Stock of the Company have been duly and validly authorized and issued, are fully paid and 
non-assessable, have been issued in compliance with federal and state securities laws, and conform to the description thereof contained in 
the Registration Statement and the Prospectus. There are no outstanding options, warrants, or other rights to purchase, or equity or debt  
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securities convertible into or exchangeable or exercisable for, any capital stock of the Company that have been granted by the Company 
other than those accurately described in the Registration Statement and the Prospectus. The description of the Company’s stock option, 
stock bonus and other stock plans or arrangements, and the options or other rights granted thereunder, as described in the Registration 
Statement and the Prospectus accurately and fairly present the information required to be shown with respect to such plans, arrangements, 
options and rights.  

   
(m) Title to Real and Personal Property . Except for equipment purchased with the proceeds from a line of credit with General 

Electric Capital Corporation, the Company has good and marketable title in fee simple to, or valid rights to lease or otherwise use, all 
items of real or personal property (other than Intellectual Property) which are material to the business of the Company, in each case free 
and clear of any lien, charge or encumbrance that would be likely to result in a Material Adverse Effect.  

   
(n) Title to Intellectual Property . Except as set forth in the Prospectus, the Company owns, possesses, licenses or has other rights to 

use all foreign and domestic patents, patent applications, trade and service marks, trade and service mark registrations, trade names, 
copyrights, licenses, inventions, trade secrets, technology, Internet domain names, know-how and other intellectual property (collectively, 
the “ Intellectual Property ”) necessary for the conduct of the Company’s business as now conducted or as proposed in the Prospectus to 
be conducted. Except as set forth in the Prospectus, (a) there are no rights of third parties to any such Intellectual Property; (b) to the 
Company’s knowledge, there is no material infringement by third parties of any such Intellectual Property; (c) there is no pending or, to 
the Company’s knowledge, threatened action, suit, proceeding or claim by others challenging the Company’s rights in or to any such 
Intellectual Property, and the Company is unaware of any facts which would form a reasonable basis for any such claim; (d) there is no 
pending or, to the Company’s knowledge, threatened action, suit, proceeding or claim by others challenging the validity or scope of any 
such Intellectual Property; (e) there is no pending or, to the Company’s knowledge, threatened action, suit, proceeding or claim by others 
that the Company infringes or otherwise violates any patent, trademark, copyright, trade secret or other proprietary rights of others, and to 
the Company’s knowledge there are no other facts which would form a reasonable basis for any material claim; (f) to the Company’s 
knowledge, there is no third-party U.S. patent or published U.S. patent application which contains claims for which an Interference 
Proceeding could be commenced against any patent or patent application described in the Prospectus as being owned by or licensed to the 
Company; and (g) the Company has taken all steps reasonably determined by the Company to be necessary to perfect its ownership of, 
other rights to or interest in the Intellectual Property.  

   
(o) No Violation or Default . The Company is not (i) in violation of any provision of its charter or bylaws, (ii) in default in any 

respect, and no event has occurred which, with notice or lapse of time or both, would constitute such a default, in the due performance or 
observance of any term, covenant, or condition of any indenture, contract, lease, mortgage, deed of trust, note agreement, loan agreement 
or other agreement, obligation, condition, covenant or instrument to which it is a party or by which it is bound or to which any of its 
property or assets is subject, or (iii) in violation in any respect of any statute, law, rule, regulation, ordinance, judgment, order or decree 
of any court, regulatory body, administrative agency, governmental body, arbitrator or other authority having jurisdiction over the 
Company, or any of its properties  
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(including, without limitation, those administered by the Food and Drug Administration of the U.S. Department of Health and Human 
Services (the “ FDA ”) or by any foreign, federal, state or local governmental or regulatory authority performing functions similar to 
those performed by the FDA), except, with respect to clause (ii), any violations or defaults which, singularly or in the aggregate, would 
not have a Material Adverse Effect.  

   
(p) Permits . The Company has made all filings, applications and submissions required by, and possesses all approvals, licenses, 

certificates, certifications, clearances, consents, exemptions, marks, notifications, orders, permits and other authorizations issued by, the 
appropriate federal, state or foreign regulatory authorities (including, without limitation, the FDA, and any other foreign, federal, state or 
local government or regulatory authorities performing functions similar to those performed by the FDA) necessary to conduct its 
businesses (collectively, “ Permits ”), except for such Permits which the failure to obtain would not have a Material Adverse Effect, and 
is in compliance in all material respects with the terms and conditions of all such Permits; all of such Permits held by the Company are 
valid and in full force and effect; there is no pending or, to the Company’s knowledge, threatened action, suit, claim or proceeding which 
may cause any such Permit to be limited, revoked, cancelled, suspended, modified or not renewed and the Company has not received any 
notice of proceedings relating to the limitation, revocation, cancellation, suspension, modification or non-renewal of any such Permit 
which, singly or in the aggregate, if the subject of an unfavorable decision, ruling or finding, would have a Material Adverse Effect, 
whether or not arising from transactions in the ordinary course of business, except as set forth in or contemplated by the Registration 
Statement or the Prospectus.  

   
(q) Taxes . The Company has filed all foreign, federal, state and local tax returns that are required to be filed or has requested 

extensions thereof (except in any case in which the failure so to file would not have a Material Adverse Effect, and except as set forth in 
the Prospectus) and has paid all taxes required to be paid by it and any other assessment, fine or penalty levied against it, to the extent that 
any of the foregoing is due and payable, except for any such assessment, fine or penalty that is currently being contested in good faith or 
as would not have a Material Adverse Effect, or except as set forth in the Prospectus.  

   
(r) Listing . The Shares are registered under the Exchange Act and are duly listed and admitted and authorized for trading, subject to 

official notice of issuance, on the Nasdaq National Market (“ Nasdaq ”) and the Company has taken no action designed to, or likely to 
have the effect of terminating the registration of the Common Stock under the Exchange Act or delisting or suspending from trading the 
Common Stock from Nasdaq, nor has the Company received any information suggesting that the Commission or the National 
Association of Securities Dealers, Inc. (“ NASD ”) is contemplating terminating or suspending such registration or listing.  

   
(s) Accounting Controls . The Company maintains a system of internal accounting controls sufficient to provide reasonable 

assurance that (i) transactions are executed in accordance with management’s general or specific authorizations; (ii) transactions are 
recorded as necessary to permit preparation of financial statements in conformity with generally accepted accounting principles and to 
maintain accountability of assets; (iii) access to assets is permitted only in accordance with management’s general or specific 
authorization; and (iv) the  
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recorded accountability for assets is compared with the existing assets at reasonable intervals and appropriate action is taken with respect 
to any differences.  

   
(t) No Undisclosed Relationships . No relationship, direct or indirect, exists between or among the Company on the one hand and 

the directors, officers, stockholders, customers or suppliers of the Company on the other hand which is required to be described in the 
Registration Statement and the Prospectus and which is not so described.  

   
(u) No Registration Rights . Except as described in the Registration Statement and the Prospectus, no person or entity has the right 

to require registration of shares of Common Stock or other securities of the Company because of the filing or effectiveness of the 
Registration Statement or otherwise, except for persons and entities who have expressly waived such right or who have been given timely 
and proper notice and have failed to exercise such right within the time or times required under the terms and conditions of such right, 
and the Company is not required to file any registration statement for the registration of any securities of any person or register any such 
securities pursuant to any other registration statement filed by the Company under the Securities Act for a period of at least 90 days after 
the date hereof.  

   
(v) Sarbanes-Oxley Act; Disclosure Controls . The principal executive officer and principal financial officer of the Company have 

made all certifications required by the Sarbanes-Oxley Act of 2002 and the rules and regulations promulgated in connection therewith 
(the “ Sarbanes-Oxley Act ”), and the statements contained in any such certification are complete and correct. The Company maintains 
“disclosure controls and procedures” (as defined in Rule 13a-15(e) under the Exchange Act), and such controls and procedures are 
designed (i) to ensure that information required to be disclosed by the Company in the reports that it files or submits under the Exchange 
Act is recorded, processed, summarized and reported, within the time periods specified in the Commission’s rules and forms and (ii) to 
ensure that information required to be disclosed by the Company in the reports that it files or submits under the Exchange Act is 
accumulated and communicated to the Company’s management, including its principal executive officer and principal financial officer, 
as appropriate to allow timely decisions regarding required disclosure. The Company does not have any material weaknesses in internal 
controls, and there has been no fraud, whether or not material, that involves management or other employees who have a significant role 
in the Company’s internal control over financial reporting. The Company is otherwise in compliance in all respects with all applicable 
effective provisions of the Sarbanes-Oxley Act and the rules and regulations promulgated by the Commission.  

   
(w) Compliance with Environmental Laws . The Company (i) is in compliance in all material respects with any and all applicable 

foreign, federal, state and local laws and regulations relating to the protection of human health and safety, the environment or hazardous 
or toxic substances or wastes, pollutants or contaminants (“ Environmental Laws ”), (ii) has received and is in compliance with all 
permits, licenses or other approvals required of it under applicable Environmental Laws to conduct its business and (iii) has not received 
notice of any actual or potential liability for the investigation or remediation of any disposal or release of hazardous or toxic substances or 
wastes, pollutants or contaminants, except where such non-compliance with Environmental Laws, failure to receive required permits, 
licenses or other approvals, or liability would not, individually or in the aggregate, have a Material Adverse  
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Effect. The Company has not been named as a “potentially responsible party” under the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as amended.  

   
There has been no storage, disposal, generation, manufacture, refinement, transportation, handling or treatment of medical wastes, 

toxic wastes, hazardous wastes or hazardous substances by the Company at, upon or from any of the property now or previously owned 
or leased by the Company in violation of any applicable Environmental Law which would require remedial action under any applicable 
Environmental Law, except for any violation or remedial action which would not cause, singularly or in the aggregate with all such 
violations and remedial actions, a Material Adverse Effect; there has been no material spill, discharge, leak, emission, injection, escape, 
dumping or release of any kind onto such property or of any medical wastes, toxic wastes, hazardous wastes or hazardous substances due 
to or caused by the Company or with respect to which the Company had knowledge, except for any such spill, discharge, leak, emission, 
injection, escapes, dumpings or releases which would not cause or would not be reasonably likely to cause, singularly or in the aggregate 
with all such spills, discharges, leaks, emissions, injections, escapes, dumpings or releases, a Material Adverse Effect; and the terms 
“hazardous substances,” “toxic wastes,” “hazardous wastes” and “medical wastes” shall have the meanings specified in any applicable 
Environmental Laws. In the ordinary course of its business, the Company periodically reviews the effect of Environmental Laws on the 
business, operations and properties of the Company, in the course of which it identifies and evaluates associated costs and liabilities 
(including, without limitation, any capital or operating expenditures required for clean-up, closure of properties or compliance with 
Environmental Laws, or any permit, license or approval, any related constraints on operating activities and any potential liabilities to third 
parties). On the basis of such review, the Company has reasonably concluded that such associated costs and liabilities would not, singly 
or in the aggregate, have a Material Adverse Effect.  

   
(x) Compliance with ERISA . The Company has fulfilled its obligations, if any, under the minimum funding standards of 

Section 302 of the United States Employee Retirement Income Security Act of 1974 (“ ERISA ”) and the regulations and published 
interpretations thereunder with respect to each “plan” (as defined in Section 3(3) of ERISA and such regulations and published 
interpretations) in which employees of the Company are eligible to participate and each such plan is in compliance in all material respects 
with the presently applicable provisions of ERISA and such regulations and published interpretations. No “prohibited transaction” (as 
defined in Section 406 of ERISA, or Section 4975 of the Internal Revenue Code of 1986, as amended from time to time (the “ Code ”)) 
has occurred with respect to any employee benefit plan which would be likely to have a Material Adverse Effect. The Company has not 
incurred any unpaid liability to the Pension Benefit Guaranty Corporation (other than for the payment of premiums in the ordinary 
course) or to any such plan under Title IV of ERISA. Each “pension plan” (as defined in ERISA) for which the Company would have any 
liability that is intended to be qualified under Section 401(a) of the Code is so qualified in all material respects and nothing has occurred, 
whether by action or by failure to act, which would be likely to cause the loss of such qualification.  

   
10  



(y) No Labor Disputes . No labor problem or dispute with the employees of the Company exists or, to the Company’s knowledge, is 
threatened or imminent, which would be likely to have a Material Adverse Effect.  

   
(z) Insurance . The Company is insured by insurers of recognized financial responsibility against such losses and risks and in such 

amounts as are prudent and customary in the business in which it is engaged; all policies of insurance and fidelity or surety bonds 
insuring the Company and its business, assets, employees, officers and directors are in full force and effect; the Company is in 
compliance with the terms of such policies and instruments in all material respects; and there are no claims by the Company under any 
such policy or instrument as to which any insurance company is denying liability or defending under a reservation of rights clause; the 
Company has not been refused any insurance coverage sought or applied for; and the Company has no reason to believe that it will not be 
able to renew its existing insurance coverage as and when such coverage expires or to obtain similar coverage from similar insurers as 
may be necessary to continue its business at a cost that would not have a Material Adverse Effect, except as set forth in the Prospectus.  

   
(aa) No Stabilization . Neither the Company nor any of its officers, directors or, to the Company’s knowledge, its affiliates, has 

taken or will take, directly or indirectly, any action designed or intended to stabilize or manipulate the price of any security of the 
Company, or which caused or resulted in, or which might in the future reasonably be expected to cause or result in, stabilization or 
manipulation of the price of any security of the Company.  

   
(bb) Investment Company Act . The Company is not and, after giving effect to the offering and sale of the Shares and the 

application of the proceeds thereof as described in the Prospectus, will not become an “investment company” as defined in the Investment 
Company Act of 1940, as amended.  

   
(cc) No Broker’s Fees . Other than as provided by this Agreement, the Company is not a party to any contract, agreement or 

understanding with any person that would give rise to a valid claim against the Company or the Placement Agents for a brokerage 
commission, finder’s fee or like payment in connection with the offering and sale of the Shares.  

   
(dd) Contracts . There is no franchise, contract, lease, instrument or other document of a character required by the Securities Act or 

the Rules and Regulations to be described in the Registration Statement and the Prospectus, or to be filed as an exhibit to the Registration 
Statement, which is not described or filed as required, other than the contracts to be filed as exhibits to the Current Report on Form 8-K to 
be filed by the Company with the Commission on or about the first business day following the date hereof. All statements summarizing 
any franchises, contracts, leases, instruments or other documents or legal matters contained in the Registration Statement are accurate and 
complete in all material respects. No franchise, contract, lease, instrument or other document described in the Registration Statement and 
the Prospectus has been suspended or terminated for convenience or default by the Company or any of the other parties thereto, and the 
Company has not received notice or any other knowledge of any such pending or threatened suspension or termination by any of such 
other parties thereto, except, in either case, as described in the Registration Statement and the  
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Prospectus, and except for such pending or threatened suspensions or terminations that would not reasonably be likely to, singularly or in 
the aggregate, have a Material Adverse Effect.  

   
The contracts described in the Company’s periodic reports on Forms 10-Q, 10-K, and 8-K as filed by the Company with the 

Commission or incorporated by reference therein that are material to the Company are in full force and effect on the date hereof, and 
neither the Company nor, to the Company’s knowledge, any other party to such contracts is in breach of or default under any of such 
contracts which would have a Material Adverse Effect, except in either case as described in the Prospectus.  

   
(ee) Forward-Looking Statements . No forward-looking statement (within the meaning of Section 27A of the Securities Act and 

Section 21E of the Exchange Act) contained in the Registration Statement and the Prospectus has been made or reaffirmed without a 
reasonable basis or has been disclosed other than in good faith.  

   
(ff) Foreign Corrupt Practices . Neither the Company nor any other person associated with or acting on behalf of the Company 

including, without limitation, any director, officer, agent or employee of the Company, has, directly or indirectly, while acting on behalf 
of the Company (i) used any corporate funds for unlawful contributions, gifts, entertainment or other unlawful expenses, or received or 
retained any funds, relating to political activity; (ii) made any unlawful payment from corporate funds to, or received or retained any 
unlawful funds from, foreign or domestic government officials or employees or to or from foreign or domestic political parties or 
campaigns; (iii) violated any provision of the Foreign Corrupt Practices Act of 1977, as amended; or (iv) made any other unlawful 
payment or received or retained any other unlawful funds.  

   
(gg) Clinical Studies . The clinical, pre-clinical and other studies and tests conducted by or on behalf of or sponsored by the 

Company were and, if still pending, are being conducted in accordance with all statutes, laws, rules and regulations, as applicable 
(including, without limitation, those administered by the FDA or by any foreign, federal, state or local governmental or regulatory 
authority performing functions similar to those performed by the FDA). The descriptions of the results of such studies and tests contained 
in the Registration Statement and the Prospectus are accurate and complete in all material respects and fairly present the published data 
derived from such studies and tests. The Company has not received any notices or other correspondence from the FDA or any other 
foreign, federal, state or local governmental or regulatory authority performing functions similar to those performed by the FDA with 
respect to any ongoing clinical or pre-clinical studies or tests requiring the termination or suspension of such studies or tests.  

   
(hh) Code of Ethics . The Company has adopted a Code of Business Conduct and Ethics that establishes policies and procedures for 

the conduct of the Company’s business in a legal, ethical and responsible manner.  
   

(ii) Regulatory Filings . The Company has not failed to file with the applicable regulatory authorities (including, without limitation, 
the FDA or any foreign, federal, state or local governmental or regulatory authority performing functions similar to those  
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performed by the FDA) any material required filing, declaration, listing, registration, report or submission; all such filings, declarations, 
listings, registrations, reports or submissions were in compliance in all material respects with applicable laws when filed and no 
deficiencies have been asserted by any applicable regulatory authority (including, without limitation, the FDA or any foreign, federal, 
state or local governmental or regulatory authority performing functions similar to those performed by the FDA) with respect to any such 
filings, declarations, listings, registrations, reports or submissions.  

   
(jj) Nasdaq Compliance . The Company has taken all necessary actions to ensure that, upon and at all times after the Nasdaq 

National Market shall have approved the Shares for inclusion, it will be in compliance with all applicable corporate governance 
requirements set forth in the Nasdaq National Marketplace Rules that are then in effect and is actively taking steps to ensure that it will be 
in compliance with other applicable corporate governance requirements set forth in the Nasdaq National Marketplace Rules not currently 
in effect upon and all times after the effectiveness of such requirements.  

   
(kk) NASD Affiliations . There are no affiliations with the NASD among the Company’s officers, directors or, to the best of the 

knowledge of the Company, any five percent or greater stockholder of the Company, except as set forth in the Registration Statement or 
the Prospectus or otherwise disclosed in writing to the Placement Agents.  

   
(ll) Corporate Records . All existing minute books of the Company, including all existing records of all meetings and actions of the 

board of directors (including, Audit, Compensation, Stock Plan, Nominating/Governance and other board committees) and stockholders 
of the Company from January 1, 2002 through the date of the latest meeting and action (collectively, the “ Corporate Records ”) have 
been made available to the Placement Agents and counsel for the Placement Agents. All such Corporate Records are complete and 
accurately reflect, in all material respects, all transactions referred to in such Corporate Records. There are no material transactions, 
agreements or other actions of the Company for the period covered by the Corporate Records that are not properly approved and/or 
recorded in the Corporate Records.  

   
Any certificate signed by any officer of the Company and delivered to the Placement Agents or to counsel for the Placement Agents shall 

be deemed a representation and warranty by the Company to the Placement Agents as to the matters covered thereby.  
   

3. Reserved .  
   

4. Covenants. The Company covenants and agrees with the Placement Agents as follows:  
   

(a) Effectiveness . The Registration Statement has become effective, and if Rule 430A under the Securities Act (“ Rule 430A ”) is 
used or the filing of the Prospectus Supplement is otherwise required pursuant to Rule 424(b), the Company shall prepare the Prospectus 
in a form approved by the Placement Agents and file such Prospectus pursuant to Rule 424(b) not later than the Commission’s close of 
business on the business day following the execution and  
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delivery of this Agreement, or, if applicable, such earlier time as may be required by the Rules and Regulations.  
   

(b) Amendments or Supplements . The Company will not, during such period as the Prospectus would be required by law to be 
delivered in connection with sales of the Shares by the Placement Agents or a dealer in connection with the offering contemplated by this 
Agreement, file any amendment or supplement to the Registration Statement or the Prospectus, except as required by law, unless a copy 
thereof shall first have been submitted to the Placement Agents within a reasonable period of time prior to the filing thereof and the 
Placement Agents shall not have reasonably objected thereto in good faith.  

   
(c) Notice to Placement Agents . The Company will notify the Placement Agents promptly, and will, if requested, confirm such 

notification in writing: (1) when any post-effective amendment to the Registration Statement becomes effective, but only during the 
period mentioned in Section 4(b) ; (2) of any request by the Commission for any amendment to the Registration Statement or any 
amendment or supplement to the Prospectus or for additional information relating to or in connection with the sale of the Shares, but only 
during the period mentioned in Section 4(b) ; (3) of the issuance by the Commission of any stop order suspending the effectiveness of the 
Registration Statement or any order directed at any Incorporated Document or any amendment or supplement thereto or any order 
preventing or suspending the use of the Prospectus or any amendment or supplement thereto, but only during the period mentioned in 
Section 4(b) ; and (4) of receipt by the Company of any notification with respect to any suspension of the qualification of the Shares for 
offer and sale in any jurisdiction. If at any time during the period mentioned in Section 4(b) the Commission shall issue any order 
suspending the effectiveness of the Registration Statement in connection with the offering contemplated hereby, the Company will make 
every reasonable effort to obtain the withdrawal of any such order at the earliest possible moment. If the Company has omitted any 
information from the Registration Statement, pursuant to Rule 430A, it will use its best efforts to comply with the provisions of and make 
all requisite filings with the Commission pursuant to said Rule 430A and to notify the Placement Agents promptly of all such filings.  

   
(d) Ongoing Compliance of the Prospectus . If, at any time when a Prospectus relating to the Shares is required to be delivered 

under the Act, the Company becomes aware of the occurrence of any event as a result of which the Prospectus, as then amended or 
supplemented, would, in the reasonable judgment of counsel to the Company or counsel to the Placement Agents, include any untrue 
statement of a material fact or omit to state a material fact necessary in order to make the statements therein, in the light of the 
circumstances under which they were made, not misleading, or the Registration Statement, as then amended or supplemented, would, in 
the reasonable judgment of counsel to the Company or counsel to the Placement Agents, include any untrue statement of a material fact 
or omit to state a material fact necessary to make the statements therein not misleading, or if for any other reason it is necessary, in the 
reasonable judgment of counsel to the Company or counsel to the Placement Agents, at any time to amend or supplement the Prospectus 
or the Registration Statement to comply with the Securities Act or the Rules and Regulations, the Company will promptly notify the 
Placement Agents and, subject to Section 4(b)  hereof, will promptly prepare and file with the Commission, at the Company’s expense, an 
amendment to the Registration Statement or an  
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amendment or supplement to the Prospectus that corrects such statement or omission or effects such compliance and will deliver to the 
Placement Agents, without charge, such number of copies thereof as the Placement Agents may reasonably request in compliance with 
Section 4(e) below. The Company consents to the use of the Prospectus or any amendment or supplement thereto by the Placement 
Agents, and the Placement Agents agree to provide to each Investor, prior to the Closing, a copy of the Prospectus and any amendments 
or supplements thereto.  

   
(e) Delivery of Copies . To deliver promptly to the Placement Agents and their counsel such number of the following documents as 

the Placement Agents shall reasonably request: (i) conformed copies of the Registration Statement as originally filed with the 
Commission and each amendment thereto (in each case excluding exhibits), (ii) so long as a prospectus relating to the Shares is required 
to be delivered under the Securities Act, as many copies of each Preliminary Prospectus or the Prospectus or any amendment or 
supplement thereto; (iii) any document incorporated by reference in the Prospectus (other than any such document that is filed with the 
Commission electronically via the Commission’s Electronic Data Gathering and Retrieval system (“ EDGAR ”) or any successor system) 
and (iv) all correspondence to and from, and all documents issued to and by, the Commission in connection with the registration of the 
Shares under the Securities Act. The Company will pay the expenses of printing or other production of all documents relating to the 
Offering.  

   
(f) Use of Proceeds . The Company will apply the net proceeds from the sale of the Shares in the manner set forth in the Prospectus 

under the heading “Use of Proceeds”.  
   

(g) Reports . During a period of three years commencing with the date hereof, the Company will furnish to the Placement Agents, 
copies of all periodic and special reports furnished to the stockholders of the Company and all information, documents and reports filed 
with the Commission, the NASD, Nasdaq or any securities exchange (other than any such information, documents and reports that are 
filed with the Commission electronically via EDGAR or any successor system).  

   
(h) Blue Sky Compliance . The Company will promptly take from time to time such actions as the Placement Agents may 

reasonably request to qualify the Shares for offering and sale under the state securities, or blue sky, laws of such jurisdictions as the 
Placement Agents may reasonably request, provided, that in no event shall the Company be obligated to qualify as a foreign corporation 
in any jurisdiction in which it is not so qualified or to file a general consent to service of process in any jurisdiction or subject itself to 
taxation as doing business in any jurisdiction.  

   
(i) Lock-Up Period . For a period of 90 days after the date hereof (the “ Lock-Up Period ”), the Company will not directly or 

indirectly, (1) offer, pledge, announce the intention to sell, sell, contract to sell, sell any option or contract to purchase, purchase any 
option or contract to sell, grant any option, right or warrant to purchase or otherwise transfer or dispose of, directly or indirectly, any 
shares of Common Stock, any securities convertible into or exercisable or exchangeable for Common Stock; or (2) enter into any swap or 
other agreement that transfers, in whole or in part, any of the economic consequences of ownership of the Common Stock, whether any 
such transaction described in clause (1) or (2) above is to be settled  
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by delivery of Common Stock or such other securities, in cash or otherwise, without the prior written consent of the Lead Placement 
Agent (which consent may be withheld in its sole discretion), other than (i) the Shares to be sold hereunder, (ii) securities issued pursuant 
to stock option plans, deferred compensation plans, restricted stock plans and employee stock purchase plans existing on, or upon the 
conversion or exchange of convertible or exchangeable securities outstanding as of, the date of this Agreement; (iii) the issuance by the 
Company of any shares of Common Stock as consideration for mergers, acquisitions, other business combinations, or strategic alliances, 
occurring after the date of this Agreement; (iv) the offer, issuance or sale of any securities of the Company in exchange for any 
“underwater” options of the Company; or (v) the purchase or sale of the Company’s securities pursuant to, or the entry into or 
modification of, a plan, contract or instruction that satisfies all of the requirements of Rule 10b5-1(c)(1)(i)(B) (other than the entry into or 
modification of such a plan, contract or instruction in such a manner as to cause the purchase or sale of the Company’s securities within 
the Lock-Up Period). Notwithstanding the foregoing, for the purpose of allowing the Placement Agents to comply with NASD Rule 2711
(f)(4), if (1) during the last 17 days of the Lock-Up Period, the Company releases earnings results or publicly announces other material 
news or a material event relating to the Company occurs or (2) prior to the expiration of the Lock-Up Period, the Company announces 
that it will release earnings results during the 16 day period beginning on the last day of the Lock-Up Period, then in each case the Lock-
Up Period will be extended until the expiration of the 18 day period beginning on the date of release of the earnings results or the public 
announcement regarding the material news or the occurrence of the material event, as applicable, unless the Lead Placement Agent 
waives, in writing, such extension. The Company agrees not to accelerate the vesting of any in-the-money option or warrant or the lapse 
of any repurchase right prior to the expiration of the Lock-Up Period.  

   
(j) Lock-Up Agreements . The Company will cause each of its executive officers and directors whose names are set forth on Exhibit 

C hereto to furnish to the Placement Agents, prior to the Closing Date, a letter, substantially in the form of Exhibit B hereto (the “ Lock-
Up Agreement ”). The Company will enforce the terms of each Lock-Up Agreement and issue stop transfer instructions to the transfer 
agent for the Common Stock with respect to any transaction or contemplated transaction that would constitute a breach or default under 
the applicable Lock-Up Agreement.  

   
(k) Press Releases . Prior to the Closing Date, the Company will not issue any press release or other communication directly or 

indirectly or hold any press conference with respect to the Company, its condition, financial or otherwise, or earnings, business affairs or 
business prospects (except for routine oral marketing communications in the ordinary course of business and consistent with the past 
practices of the Company and of which the Placement Agents are notified), without the prior written consent of the Lead Placement 
Agent, unless in the reasonable judgment of the Company and its counsel, and after notification to the Placement Agents, such press 
release or communication is required by law.  

   
(l) Maintenance of Internal Procedures . The Company will maintain such controls and other procedures that are designed to ensure 

that information required to be disclosed by the Company in the reports that it files or submits under the Exchange Act is (i) recorded, 
processed, summarized and reported within the time periods specified in the  
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Commission’s rules and forms and (ii) accumulated and communicated to the Company’s management, including its principal executive 
officer and its principal financial officer, or persons performing similar functions, as appropriate to allow timely decisions regarding 
required disclosure.  

   
(m) Transfer Agent . The Company shall engage and maintain, at its expense, a registrar and transfer agent for the Shares.  

   
(n) Listing . The Company shall use its best efforts to cause the qualification of the Shares for quotation on the Nasdaq National 

Market at the time of the Closing.  
   

5. Payment Of Expenses . The Company, whether or not the transactions contemplated hereunder are consummated or this Agreement is 
terminated, will pay or cause to be paid all costs and expenses incident to the performance of the obligations of the Company under this 
Agreement, including but not limited to costs and expenses of or relating to (i) the preparation, printing, filing, delivery, and shipping 
(including costs of mailing) of the Registration Statement (including each pre- and post-effective amendment thereto) and exhibits thereto, each 
Preliminary Prospectus, the Prospectus and any amendment or supplement to the Prospectus, (ii) the registration, issue, sale and delivery of the 
Shares including any stock or transfer taxes and stamp or similar duties payable upon the sale, issuance or delivery of the Shares and the 
printing, delivery, and shipping of the certificates representing the Shares, (iii) all filing fees and fees and disbursements of the Placement 
Agents’ counsel incurred in connection with the registration or qualification of the Shares for offering and sale by the Company under the state 
securities or blue sky laws of such jurisdictions designated pursuant to Section 4(h) , (iv) the fees and expenses of any transfer agent or registrar 
for the Shares, (v) fees, disbursements and other charges of counsel to the Company, (vi) if applicable, the filing fees of the NASD in 
connection with its review of the terms of the public offering and reasonable fees and disbursements of counsel for the Placement Agents in 
connection with such review (including all COBRAdesk fees), (vii) listing fees, if any, for the quotation of the Common Stock on the Nasdaq 
National Market, (viii) fees and disbursements of the Auditors incurred in delivering the letter(s) described in Section 6(h) of this Agreement, 
and (ix) the costs and expenses of the Company and the Placement Agents in connection with the marketing of the offering and the sale of the 
Shares to prospective investors related to any presentations or meetings undertaken in connection therewith including, without limitation, 
expenses associated with the production of road show slides and graphics, fees and expenses of any consultants engaged with the consent of the 
Company in connection with the road show presentations, and travel, lodging and other expenses incurred by the officers of the Company and 
any such consultants (but not the Placement Agents). It is understood, however, that except as provided in this Section 5 , Section 7 entitled 
“Indemnification and Contribution” and Section 9(b) , the Placement Agents shall pay all of their own expenses, including the fees and 
disbursements of its counsel.  
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6. Conditions of Placement Agents’  Obligations . The obligations of the Placement Agents hereunder are subject to the following 
conditions:  
   

(a) (i) No stop order suspending the effectiveness of the Registration Statement shall have been issued and no proceedings for that 
purpose shall be pending or threatened by any securities or other governmental authority (including, without limitation, the Commission), 
(ii) no order suspending the qualification or registration of the Shares under the securities or blue sky laws of any jurisdiction shall be in 
effect, (iii) any request for additional information on the part of the staff of any securities or other governmental authority (including, 
without limitation, the Commission) shall have been complied with to the satisfaction of the staff of the Commission or such other 
authorities and (iv) after the date hereof no amendment or supplement to the Registration Statement or the Prospectus shall have been 
filed unless a copy thereof was first submitted to the Placement Agents and the Placement Agents did not reasonably object thereto in 
good faith.  

   
(b) Since the respective dates as of which information is given in the Registration Statement and the Prospectus, (i) there shall not 

have been a Material Adverse Change, whether or not arising from transactions in the ordinary course of business, in each case other than 
as set forth in or contemplated by the Registration Statement or the Prospectus, and (ii) the Company shall not have sustained any loss or 
interference with its business from fire, explosion, storm, flood, act of war, terrorist act or other calamity, whether or not covered by 
insurance, or from any labor dispute or court or governmental action, order or decree, otherwise than as set forth in or contemplated by 
the Registration Statement or the Prospectus, the effect of which, in any such case described in clauses (i) and (ii) above, is, in the 
judgment of the Lead Placement Agent, so material and adverse as to make it impracticable or inadvisable to proceed with the sale or 
delivery of the Shares on the terms and in the manner contemplated by the Prospectus.  

   
(c) The Placement Agents shall not have discovered and disclosed to the Company on or prior to the Closing Date that (i) the 

Registration Statement, or any amendment or supplement thereto contains an untrue statement of a fact which, in the opinion of the 
Placement Agents, is material, or omits to state any fact which, in the opinion of the Placement Agents, is material and is required to be 
stated therein or is necessary to make the statements therein not misleading, or (ii) the Prospectus, or any amendment or supplement 
thereto contains an untrue statement of a fact which, in the opinion of the Placement Agents, is material, or omits to state any fact which, 
in the opinion of the Placement Agents, is material and is required to be stated therein or is necessary to make the statements therein, in 
light of the circumstances under which they were made, not misleading.  

   
(d) Each of the representations and warranties of the Company contained herein shall be true and correct at the Closing Date, as if 

made on such date, and all covenants and agreements herein contained to be performed on the part of the Company and all conditions 
herein contained to be fulfilled or complied with by the Company at or prior to the Closing Date shall have been duly performed, fulfilled 
or complied with.  
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(e) The Placement Agents and the Investors shall have received from Cooley Godward LLP, corporate counsel to the Company, 
such counsel’s written opinions, addressed to the Placement Agents and the Investors and dated the Closing Date, in form and substance 
reasonably satisfactory to the Placement Agents.  

   
(f) The Placement Agents and the Investors shall have received from Sterne, Kessler, Goldstein & Fox, patent counsel to the 

Company, such counsel’s written opinion, addressed to the Placement Agents and the Investors and dated the Closing Date, in form and 
substance reasonably satisfactory to the Placement Agents.  

   
(g) The Placement Agents shall have received from Lowenstein Sandler PC, such opinion or opinions, dated the Closing Date and 

addressed to the Placement Agents, covering such matters as are customarily covered in transactions of this type, and the Company shall 
have furnished to such counsel such documents as it requests for the purpose of enabling it to pass upon such matters.  

   
(h) Concurrently with the execution and delivery of this Agreement, or, if the Company elects to rely on Rule 430A, on the date of 

the Prospectus, the Auditors shall have furnished to the Placement Agents a letter, dated the date of its delivery (the “ Original Letter ”), 
addressed to the Placement Agents and in form and substance reasonably satisfactory to the Placement Agents, containing statements and 
information of the type customarily included in accountants’ “comfort letters” to underwriters. At the Closing Date, the Auditors shall 
have furnished to the Placement Agents a letter, dated the date of its delivery, which shall confirm, on the basis of a review in accordance 
with the procedures set forth in the Original Letter, that nothing has come to their attention during the period from the date of the Original 
Letter referred to in the prior sentence to a date (specified in the letter) not more than three days prior to the Closing Date which would 
require any change in the Original Letter if it were required to be dated and delivered at the Closing Date .  

   
(i) The Placement Agents shall have received on the Closing Date a certificate, addressed to the Placement Agents and dated the 

Closing Date, of the chief executive or chief operating officer and the chief financial officer or chief accounting officer of the Company 
to the effect that:  

   
(i) each of the representations, warranties and agreements of the Company in this Agreement were true and correct when 

made and are true and correct as of the Closing Date; and the Company has complied with all agreements and satisfied all the 
conditions on its part required under this Agreement to be performed or satisfied at or prior to the Closing Date;  

   
(ii) to their knowledge, (A) no stop order suspending the effectiveness of the Registration Statement or any part thereof shall 

have been issued, and no proceedings for that purpose shall be pending or threatened by any securities or other governmental 
authority (including, without limitation, the Commission), and (B) no order suspending the qualification or registration of the 
Shares under the securities or blue sky laws of any jurisdiction shall be in  
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effect and no proceeding for such purpose shall be pending before or threatened or contemplated by any securities or other 
governmental authority.  

   
(iii) the signers of said certificate have carefully examined the Registration Statement and the Prospectus, and any 

amendments thereof or supplements thereto (and any documents filed under the Exchange Act and deemed to be incorporated by 
reference into the Prospectus), and (A) as of its effective date, the Registration Statement, did not contain any untrue statement of a 
material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein not 
misleading, and, as of the Closing Date, the Prospectus, as amended or supplemented, does not include any untrue statement of 
material fact or omit to state a material fact necessary to make the statements therein, in light of the circumstances under which they 
were made, not misleading, and (B) no event has occurred as a result of which it is necessary to amend or supplement the 
Prospectus in order to make the statements therein not untrue or misleading in any material respect; and  

   
(iv) subsequent to the date of the most recent financial statements included or incorporated by reference in the Prospectus, 

there has been no change in the financial position or results of operation of the Company that would have a Material Adverse 
Effect, except as set forth in the Prospectus.  

   
(j) The Shares shall have been approved for quotation on the Nasdaq National Market and listed and admitted and authorized for 

trading on the Nasdaq National Market, subject only to official notice of issuance. Satisfactory evidence of such actions shall have been 
provided to the Placement Agents.  

   
(k) No action shall have been taken and no statute, rule, regulation or order shall have been enacted, adopted or issued by any 

governmental agency or body which would, as of the Closing Date, prevent the issuance or sale of the Shares; and no injunction, 
restraining order or order of any other nature by any federal or state court of competent jurisdiction shall have been issued as of the 
Closing Date which would prevent the issuance or sale of the Shares.  

   
(l) The Company shall have prepared and filed with the Commission a Current Report on Form 8-K with respect to the transactions 

contemplated hereby, including as an exhibit thereto this Agreement and any other documents relating thereto.  
   

(m) The NASD shall have raised no objection to the fairness and reasonableness of the placement agency terms and arrangements 
relating to the issuance and sale of the Shares.  

   
(n) The Placement Agents shall have received copies of the executed Lock-Up Agreements executed by each person listed on 

Exhibit C hereto, and such Lock-Up Agreements shall be in full force and effect on the Closing Date.  
   

(o) Prior to the Closing Date, the Company shall have furnished to the Placement Agents such further information, certificates or 
documents as the Placement Agents shall have reasonably requested.  
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All opinions, letters, evidence and certificates mentioned above or elsewhere in this Agreement shall be deemed to be in compliance with 
the provisions hereof only if they are in form and substance reasonably satisfactory to counsel for the Placement Agents. The Company will 
furnish the Placement Agents with such conformed copies of such opinions, certificates, letters and other documents as they shall reasonably 
request.  
   

7. Indemnification and Contribution .  
   

(a) Indemnification of the Placement Agents . The Company shall indemnify and hold harmless each Placement Agent, its officers, 
employees, representatives and agents and each person, if any, who controls each Placement Agent within the meaning of the Securities 
Act (collectively the “ Placement Agent Indemnified Parties ” and each a “ Placement Agent Indemnified Party ”) against any loss, 
claim, damage or liability, joint or several, or any action in respect thereof, to which that Placement Agent Indemnified Party may 
become subject, under the Securities Act or otherwise, insofar as such loss, claim, damage, liability or action arises out of, is based upon 
or is in connection with (i) any untrue statement or alleged untrue statement of a material fact contained in the Registration Statement or 
the Prospectus or in any amendment or supplement thereto, (ii) the omission or alleged omission to state in the Registration Statement or 
the Prospectus or in any amendment or supplement thereto a material fact required to be stated therein or necessary to make the 
statements therein not misleading, (iii) any breach of the representations and warranties of the Company contained herein or (iv) any act 
or failure to act, or any alleged act or failure to act, by such Placement Agent in connection with, or relating in any manner to, the Shares 
or the offering contemplated hereby, and which is included as part of or referred to in any loss, claim, damage, liability or action arising 
out of or based upon matters covered by clause (i), (ii) or (iii) above; (provided that the Company shall not be liable in the case of any 
matter covered by this clause (iv) to the extent that it is determined in a final judgment by a court of competent jurisdiction that such loss, 
claim, damage, liability or action resulted directly from any such act or failure to act undertaken or omitted to be taken by such Placement 
Agent through its gross negligence or willful misconduct), and shall reimburse each Placement Agent Indemnified Party promptly upon 
demand for any legal or other expenses reasonably incurred by that Placement Agent Indemnified Party in connection with investigating 
or preparing to defend or defending against or appearing as a third party witness in connection with any such loss, claim, damage, liability 
or action as such expenses are incurred; provided, however, that the Company shall not be liable in any such case to the extent that any 
such loss, claim, damage, liability or action arises out of or is based upon an untrue statement or alleged untrue statement in or omission 
or alleged omission from the Registration Statement or the Prospectus or any such amendment or supplement solely in reliance upon and 
in conformity with written information furnished to the Company by or on behalf of such Placement Agent specifically for use therein. 
This indemnity agreement is not exclusive and will be in addition to any liability which the Company might otherwise have and shall not 
limit any rights or remedies which may otherwise be available at law or in equity to each Placement Agent Indemnified Party.  

   
(b) Indemnification of the Company . Each Placement Agent, severally and not jointly, will indemnify and hold harmless the 

Company its officers, employees, representatives and agents, each of its directors and each person, if any, who controls the  
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Company within the meaning of the Securities Act (collectively the “ Company Indemnified Parties ” and each a “ Company 
Indemnified Party ”) against any loss, claim, damage or liability, joint or several, or any action in respect thereof, to which the Company 
Indemnified Parties may become subject, under the Securities Act or otherwise, insofar as such loss, claim, damage, liability or action 
arises out of, is based upon or is in connection with (i) any untrue statement or alleged untrue statement of a material fact contained in the 
Registration Statement or the Prospectus or in any amendment or supplement thereto, (ii) the omission or alleged omission to state therein 
a material fact required to be stated therein or necessary to make the statements therein not misleading, but in each case only to the extent 
that the untrue statement or alleged untrue statement or omission or alleged omission was made in reliance upon and in conformity with 
written information furnished to the Company by or on behalf of each Placement Agent specifically for use therein, or (iii) any act or 
failure to act, or any alleged act or failure to act, by such Placement Agent in connection with, or relating in any manner to, the Shares or 
the offering contemplated hereby to the extent that it is determined in a final judgment by a court of competent jurisdiction that such loss, 
claim, damage, liability or action resulted directly from any such act or failure to act undertaken or omitted to be taken by such Placement 
Agent through its gross negligence or willful misconduct, and shall reimburse the Company Indemnified Parties for any legal or other 
expenses reasonably incurred by such parties in connection with investigating or preparing to defend or defending against or appearing as 
a third party witness in connection with any such loss, claim, damage, liability or action as such expenses are incurred; provided that the 
parties hereto hereby agree that such written information provided by or on behalf of the Placement Agents consists solely of the 
statements set forth under the heading “Plan of Distribution.” This indemnity agreement is not exclusive and will be in addition to any 
liability, which the Placement Agents and the Purchasers might otherwise have and shall not limit any rights or remedies which may 
otherwise be available at law or in equity to the Company Indemnified Parties. Notwithstanding the provisions of this Section 7(b) , in no 
event shall any indemnity by the Placement Agents under this Section 7(b) exceed the total compensation received by such Placement 
Agents in accordance with Section 1(a) .  

   
(c) Notice and Procedures . Promptly after receipt by an indemnified party under this Section 7 of notice of any claim or the 

commencement of any action, the indemnified party shall, if a claim in respect thereof is to be made against the indemnifying party under 
this Section 7 , notify the indemnifying party in writing of the claim or the commencement of that action; provided, however, that the 
failure to notify the indemnifying party shall not relieve it from any liability which it may have under this Section 7 except to the extent it 
has been materially prejudiced by such failure; and, provided, further, that the failure to notify the indemnifying party shall not relieve it 
from any liability which it may have to an indemnified party otherwise than under this Section 7 . If any such claim or action shall be 
brought against an indemnified party, and it shall notify the indemnifying party thereof, the indemnifying party shall be entitled to 
participate therein and, to the extent that it wishes, jointly with any other similarly notified indemnifying party, to assume the defense 
thereof with counsel reasonably satisfactory to the indemnified party. After notice from the indemnifying party to the indemnified party 
of its election to assume the defense of such claim or action, the indemnifying party shall not be liable to the indemnified party under this 
Section 7 for any legal or other expenses subsequently incurred by the indemnified party in connection with the defense thereof other than 
reasonable costs of investigation; provided, however, that any indemnified party shall have the right to  
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employ separate counsel in any such action and to participate in the defense thereof but the fees and expenses of such counsel shall be at 
the expense of such indemnified party unless (i) the employment thereof has been specifically authorized by the indemnifying party in 
writing, (ii) such indemnified party shall have been advised by such counsel that there may be one or more legal defenses available to it 
which are different from or additional to those available to the indemnifying party and in the reasonable judgment of such counsel it is 
advisable for such indemnified party to employ separate counsel or (iii) the indemnifying party has failed to assume the defense of such 
action in accordance with the terms hereof and employ counsel reasonably satisfactory to the indemnified party, in which case, if such 
indemnified party notifies the indemnifying party in writing that it elects to employ separate counsel at the expense of the indemnifying 
party, the indemnifying party shall not have the right to assume the defense of such action on behalf of such indemnified party, it being 
understood, however, that the indemnifying party shall not, in connection with any one such action or separate but substantially similar or 
related actions in the same jurisdiction arising out of the same general allegations or circumstances, be liable for the reasonable fees and 
expenses of more than one separate firm of attorneys at any time for all such indemnified parties, which firm shall be designated in 
writing by the Placement Agents, if the indemnified parties under this Section 7 consist of any Placement Agent Indemnified Party, or by 
the Company if the indemnified parties under this Section 7 consist of any Company Indemnified Parties. Each indemnified party, as a 
condition of the indemnity agreements contained in Sections 7(a) and 7(b) shall use all reasonable efforts to cooperate with the 
indemnifying party in the defense of any such action or claim. Subject to the provisions of Section 7(d) below, no indemnifying party 
shall be liable for any settlement, compromise or consent to the entry of judgment in connection with any such action effected without its 
written consent (which consent shall not be unreasonably withheld), but if settled with its written consent or if there be a final judgment 
for the plaintiff in any such action (other than a judgment entered with the consent of such indemnified party), the indemnifying party 
agrees to indemnify and hold harmless any indemnified party from and against any loss or liability by reason of such settlement or 
judgment.  

   
(d) Reimbursement . If at any time an indemnified party shall have requested that an indemnifying party reimburse the indemnified 

party for reasonable fees and actual out-of-pocket expenses of counsel, such indemnifying party agrees that it shall be liable for any 
settlement of the nature contemplated by this Section 7 effected without its written consent if (i) such settlement is entered into more than 
45 days after receipt by such indemnifying party of the request for reimbursement, (ii) such indemnifying party shall have received notice 
of the terms of such settlement at least 30 days prior to such settlement being entered into and (iii) such indemnifying party shall not have 
reimbursed such indemnified party in accordance with such request prior to the date of such settlement.  

   
(e) Contribution; Limitation on Liability . If the indemnification provided for in this Section 7 is unavailable or insufficient to hold 

harmless an indemnified party under Section 7(a) or 7(b) , then each indemnifying party shall, in lieu of indemnifying such indemnified 
party, contribute to the amount paid or payable by such indemnified party as a result of such loss, claim, damage or liability, or action in 
respect thereof, (i) in such proportion as shall be appropriate to reflect the relative benefits received by the Company on the one hand and 
the Placement Agents on the other from the offering of the Shares or (ii) if the allocation provided  
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by clause (i) above is not permitted by applicable law, in such proportion as is appropriate to reflect not only the relative benefits referred 
to in clause (i) above but also the relative fault of the Company on the one hand and the Placement Agents on the other with respect to the 
statements or omissions which resulted in such loss, claim, damage or liability, or action in respect thereof, as well as any other relevant 
equitable considerations. The relative benefits received by the Company on the one hand and the Placement Agents on the other with 
respect to such offering shall be deemed to be in the same proportion as the total net proceeds from the offering of the Shares purchased 
under this Agreement (before deducting expenses) received by the Company bears to the total compensation received by the Placement 
Agents with respect to the Shares purchased under this Agreement. The relative fault shall be determined by reference to, among other 
things, whether the untrue or alleged untrue statement of a material fact or the omission or alleged omission to state a material fact relates 
to information supplied by the Company on the one hand or the Placement Agents on the other, the intent of the parties and their relative 
knowledge, access to information and opportunity to correct or prevent such untrue statement or omission; provided that the parties 
hereto agree that the written information furnished to the Company by the Placement Agents for use in the Prospectus consists solely of 
the statements set forth under the heading “Plan of Distribution.” The Company and the Placement Agents agree that it would not be just 
and equitable if contributions pursuant to this Section 7(e) were to be determined by pro rata allocation or by any other method of 
allocation which does not take into account the equitable considerations referred to herein. The amount paid or payable by an indemnified 
party as a result of the loss, claim, damage or liability, or action in respect thereof, referred to above in this Section 7(e) shall be deemed 
to include, for purposes of this Section 7(e) , any legal or other expenses reasonably incurred by such indemnified party in connection 
with investigating or defending any such action or claim. Notwithstanding the provisions of this Section 7(e) , the Placement Agents shall 
not be required to contribute any amount in excess of (x) the total price at which the Shares were offered and sold to the public, less 
(y) the amount of any damages which such Placement Agents have otherwise paid or become liable to pay by reason of any untrue or 
alleged untrue statement or omission or alleged omission. No person guilty of fraudulent misrepresentation (within the meaning of 
Section 11(f) of the Securities Act) shall be entitled to contribution from any person who was not guilty of such fraudulent 
misrepresentation.  

   
8. Representations and Agreements to Survive Delivery . All representations, warranties, and agreements of the Company herein or in 

certificates delivered pursuant hereto, and the agreements of the Placement Agents and the Company contained in Section 7 hereof, shall 
remain operative and in full force and effect regardless of any investigation made by or on behalf of the Placement Agents or any controlling 
person thereof, or the Company or any of its officers, directors, or controlling persons and shall survive delivery of, and payment for, the 
Shares.  
   

9. Termination .  
   

(a) The Lead Placement Agent shall have the right to terminate this Agreement by giving notice as hereinafter specified at any time 
at or prior to the Closing Date, without liability on the part of the Placement Agents to the Company, if, prior to delivery and payment for 
the Shares (i) trading in securities generally shall have been suspended or materially limited or minimum or maximum prices shall have 
been generally established on NASDAQ, the  
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New York Stock Exchange, the American Stock Exchange, the National Association of Securities Dealers Inc., the Chicago Board 
Options Exchange, the Chicago Mercantile Exchange or the Chicago Board of Trade (each, a “ Trading Market ”); (ii) trading in the 
Common Stock of the Company shall have been suspended by the Commission or by NASDAQ, or trading of any other securities issued 
or guaranteed by the Company shall have been suspended on any Trading Market or in any over-the-counter market, (iii) a banking 
moratorium shall have been declared by federal, New York or California state authorities or a material disruption in commercial banking 
or securities settlement or clearance services in the United States shall have occurred, (v) there shall have occurred any outbreak or 
escalation of hostilities or acts of terrorism within or outside the United States or there shall have been a declaration by the United States 
of a national emergency or war, (vi) any change in general economic, political or financial conditions in the United States or elsewhere or 
any other calamity or crisis shall have occurred, or (vii) there has been any Material Adverse Effect, if the effect of any such event 
specified in clause (v), (vi) or (vii), in the judgment of the Lead Placement Agent, makes it impractical or inadvisable to proceed with the 
completion of the sale of and payment for the Shares on the Closing Date on the terms and in the manner contemplated by this Agreement 
and the Prospectus. Any such termination shall be without liability of any party to any other party except that the provisions of Section 5 , 
Section 7 and Section 12 hereof shall at all times be effective notwithstanding such termination.  

   
(b) If this Agreement shall be terminated pursuant to any of the provisions hereof (other than a termination of the Placement 

Agents’ engagement pursuant to Section 9(a) ), or if the sale of the Shares provided for herein is not consummated by reason of any 
failure, refusal or inability on the part of the Company to perform any agreement on its part to be performed, or because any other 
condition of the Placement Agents’ obligations hereunder required to be fulfilled by the Company is not fulfilled, the Company will, 
subject to demand by the Placement Agents, reimburse the Placement Agents for all reasonable out-of-pocket disbursements (including 
reasonable fees and disbursements of counsel) incurred by the Placement Agents in connection with this Agreement and the proposed 
offering of the Shares.  

   
10. Notices . All statements, requests, notices and agreements hereunder shall be in writing, and:  

   
(a) if to the Lead Placement Agent, shall be delivered or sent by mail, telex or facsimile transmission to Piper Jaffray & Co., U.S. 

Bancorp Center, 800 Nicollet Mall, Minneapolis, Minnesota 55402, Attention: James Martin, Esq. (Fax: 612-303-1410); if to the Co-
Placement Agents, shall be delivered or sent by mail, telex or facsimile transmission to (i) Needham & Company, LLC, 445 Park 
Avenue, 3rd Floor, New York, New York 10022, Attention: Simon Gill (Fax: 212-751-1450) and (ii) Rodman & Renshaw, LLC, 1270 
Avenue of the Americas, 16th Floor, New York, New York 10020 Attention: Edward Rubin (Fax: 212-356-0536); with a copy (which 
shall not constitute notice) to: Lowenstein Sandler PC, 1251 Avenue of the Americas, New York, New York 10020, Attention: Michael 
D. Maline, Esq. (Fax: 973-422-6873);  

   
(b) if to the Company shall be delivered or sent by mail, telex or facsimile transmission to Vical Incorporated, 10390 Pacific Center 

Court, San Diego, California 92121, Attention: Vijay B. Samant (Fax: 858-646-1152), with a copy (which shall not  
   

25  



constitute notice) to: Cooley Godward LLP, 4401 Eastgate Mall, San Diego, California 92121, Attention: Frederick T. Muto, Esq. (Fax: 
858-550-6420). Any such notice shall be effective only upon receipt. Any party to this Agreement may change such address for notices 
by sending to the parties to this Agreement written notice of a new address for such purpose.  

   
11. Persons Entitled to Benefit of Agreement . This Agreement shall inure to the benefit of and shall be binding upon the Placement 

Agents, the Company and their respective successors and assigns and the controlling persons, officers and directors referred to in Section 7 . 
Nothing in this Agreement is intended or shall be construed to give to any other person, firm or corporation, other than the persons, firms or 
corporations mentioned in the preceding sentence, any legal or equitable remedy or claim under or in respect of this Agreement, or any 
provision herein contained. The term “successors and assigns” as herein used shall not include any purchaser of the Shares by reason merely of 
such purchase.  
   

12. Governing Law . This Agreement shall be governed by and construed in accordance with the laws of the State of New York, without 
giving effect to the conflicts of laws provisions thereof.  
   

13. Counterparts . This Agreement may be executed in one or more counterparts and, if executed in more than one counterpart, the 
executed counterparts shall each be deemed to be an original and all such counterparts shall together constitute one and the same instrument.  
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If the foregoing is in accordance with your understanding of the agreement between the Company and the Placement Agents, kindly 
indicate your acceptance in the space provided for that purpose below.  
   

   

Very truly yours,  

VICAL INCORPORATED  

By:   /s/ Vijay B. Samant 
    Name: Vijay B. Samant  
    Title:   President and CEO  

Accepted as of the date first above written:  

PIPER JAFFRAY & CO.  

By:   /s/ David W. Stadinski 
    Name: David W. Stadinski  
    Title:   Principal  

NEEDHAM & COMPANY, LLC  

By:   /s/ Simon L. Gill 
    Name: Simon L. Gill  
    Title:   Managing Director  

RODMAN & RENSHAW, LLC  

By:   /s/ Thomas G. Pinou 
    Name: Thomas G. Pinou  
    Title:   Chief Financial Officer  
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Exhibit A:    Form of Subscription Agreement 
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Exhibit A  
   

Form of Subscription Agreement  



SUBSCRIPTION AGREEMENT  
   
Vical Incorporated  
10390 Pacific Center Court  
San Diego, California 92121  
   
Ladies and Gentlemen:  
   

The undersigned (the “ Investor ”) hereby confirms its agreement with you as follows:  
   
1. This Subscription Agreement is made as of the date set forth below between Vical Incorporated, a Delaware corporation (the “ Company ”), 
and the Investor.  
   
2. The Company has authorized the sale and issuance to certain investors of up to 4,704,000 shares (the “ Shares ”) of its Common Stock, par 
value $0.01 per share (the “ Common Stock ”), for a purchase price of $4.80 per share (the “ Purchase Price ”).  
   
3. Subject to execution by the Company and the Placement Agents (as defined in Annex I attached hereto) of the Placement Agreement (as 
defined in Annex I attached hereto) and delivery of a final prospectus, the Company and the Investor agree that the Investor will purchase from 
the Company and the Company will issue and sell to the Investor the number of Shares of Common Stock set forth below for the aggregate 
purchase price set forth below. The Shares shall be purchased pursuant to the Terms and Conditions for Purchase of Shares attached hereto as 
Annex I and incorporated herein by this reference as if fully set forth herein. The Investor acknowledges that the offering is not being 
underwritten by the Placement Agents and that there is no minimum offering amount.  
   
4. The manner of settlement of the Shares purchased by the Investor shall be determined by such Investor as follows ( check one ):  
   

   

�   A. Delivery by electronic book-entry at The Depository Trust Company (“ DTC ”), registered in the Investor’s name and address as set 
forth below, and released by Mellon Investor Services, LLC, the Company’s transfer agent (the “ Transfer Agent ”), to the Investor 
at the Closing. NO LATER THAN ONE (1) BUSINESS DAY AFTER THE EXECUT ION OF THIS AGREEMENT BY 
THE INVESTOR AND THE COMPANY, THE INVESTOR SHALL: 

   

  

(I) DIRECT THE BROKER-DEALER AT WHICH THE ACCOUNT O R ACCOUNTS TO BE CREDITED WITH 
THE SHARES ARE MAINTAINED TO SET UP A DEPOSIT/WITHD RAWAL AT CUSTODIAN (“ DWAC ”) 
INSTRUCTING THE TRANSFER AGENT TO CREDIT SUCH ACCOU NT OR ACCOUNTS WITH THE 
SHARES, AND 

   
PNC Bank New Jersey  
ABA#: 031-207-607  
Account Name: Lowenstein Sandler PC Attorney Trust Account  
Account #: 8025720166  

  
(II) REMIT BY WIRE TRANSFER THE AMOUNT OF FUNDS EQUAL TO  THE AGGREGATE PURCHASE PRICE 

FOR THE SHARES BEING PURCHASED BY THE INVESTOR TO T HE FOLLOWING ACCOUNT: 



      – OR –  
   

   

�   B. Delivery versus payment (“ DVP ”) through DTC (i.e., the Company shall deliver Shares registered in the Investor’s name and 
address as set forth below and released by the Transfer Agent to the Investor at the Closing directly to the account(s) at the Lead 
Placement Agent (as defined in Annex I attached hereto) identified by the Investor and simultaneously therewith payment shall be 
made from such account(s) to the Company through DTC). NO LATER THAN ONE (1) BUSINESS DAY AFTER THE 
EXECUTION OF THIS AGREEMENT BY THE INVESTOR AND THE  COMPANY, THE INVESTOR SHALL: 

   

  
(I) NOTIFY THE LEAD PLACEMENT AGENT OF THE ACCOUNT OR ACCOUNTS AT THE LEAD 

PLACEMENT AGENT TO BE CREDITED WITH THE SHARES BEIN G PURCHASED BY SUCH INVESTOR, 
AND 

   
IT IS THE INVESTOR ’S RESPONSIBILITY TO (A) MAKE THE NECESSARY WIRE TRA NSFER OR CONFIRM THE PROPER 
ACCOUNT BALANCE IN A TIMELY MANNER AND (B) ARRANGE FOR SETTLEMENT BY WAY OF DWAC OR DVP IN A 
TIMELY MANNER. IF THE INVESTOR DOES NOT DELIVER THE  AGGREGATE PURCHASE PRICE FOR THE SHARES OR 
DOES NOT MAKE PROPER ARRANGEMENTS FOR SETTLEMENT IN  A TIMELY MANNER, THE SHARES MAY NOT BE 
DELIVERED AT CLOSING TO THE INVESTOR OR THE INVESTO R MAY BE EXCLUDED FROM THE CLOSING 
ALTOGETHER .  
   
5. The Investor represents that, except as set forth below, (a) it has had no position, office or other material relationship within the past three 
years with the Company or persons known to it to be affiliates of the Company, (b) it is not a, and it has no direct or indirect affiliation or 
association with any, NASD member or an Associated Person (as such term is defined under the NASD Membership and Registration Rules 
Section 1011) as of the Closing, and (c) neither the Investor nor any group of investors (as identified in a public filing made with the 
Commission) of which the Investor is a part in connection with the offering of the Shares, acquired, or obtained the right to acquire, 20% or 
more of the Common Stock (or securities convertible or exercisable for Common Stock) or the voting power of the Company on a post-
transaction basis. Exceptions:  
   

                                                                                                                                                                                                                                
(If no exceptions, write “none.” If left blank, response will be deemed to be “none.”)  

   
6. The Investor represents that it has received the prospectus, dated December 9, 2003, which is a part of the Company’s registration statement 
relating to the Shares, prior to or in connection with the receipt of this Agreement and confirms that it had full access to all filings made by the 
Company with the Securities and Exchange Commission (the “ SEC ”) pursuant to the SEC’s Electronic Data Gathering and Retrieval System, 
including the registration statement relating to the Shares, and that it was able to read, review, download and print each such filing.  

  
(II) CONFIRM THAT THE ACCOUNT OR ACCOUNTS AT THE LE AD PLACEMENT AGENT TO BE CREDITED 

WITH THE SHARES BEING PURCHASED BY THE INVESTOR HAV E A MINIMUM BALANCE EQUAL TO 
THE AGGREGATE PURCHASE PRICE FOR THE SHARES BEING PURCHASED BY THE INVESTOR. 



Number of Shares: _________________________  
Purchase Price Per Share: $___________________  
Aggregate Purchase Price: $__________________  
   

Please confirm that the foregoing correctly sets forth the agreement between us by signing in the space provided below for that purpose.  
   

   

Dated as of: October 11, 2005  

  

INVESTOR  

By:     

Print Name:     

Title:     

Address:     

      
      

Agreed and Accepted  
this 11th day of October 2005:  

VICAL INCORPORATED 

By:     

Title:     



   
ANNEX I  

   
TERMS AND CONDITIONS FOR PURCHASE OF SHARES  

   
1. Agreement to Sell and Purchase the Shares; Placement Agents.  

   
1.1 At the Closing (as defined in Section 2.1 ), the Company will sell to the Investor, and the Investor will purchase from the 

Company, upon the terms and conditions set forth herein, the number of Shares set forth on the last page of the Agreement to which these 
Terms and Conditions for Purchase of Shares are attached as Annex I (the “ Signature Page ”) for the aggregate purchase price therefor 
set forth thereon.  

   
1.2 The Company may enter into substantially the same form of the accompanying Subscription Agreement with certain other 

investors (the “ Other Investors ”) and expects to complete sales of Shares to them. These Terms and Conditions for Purchase of Shares 
and the accompanying Subscription Agreement are collectively referred to as the “ Agreement .” The Company may accept or reject any 
one or more Subscription Agreements in its sole discretion.  

   
1.3 Investor acknowledges that the Company intends to pay Piper Jaffray & Co. (the “ Lead Placement Agent ”) and Needham & 

Company, LLC and Rodman & Renshaw, LLC (together the “ Co-Placement Agents ” and, collectively with the Lead Placement Agent, 
the “ Placement Agents ”) a fee (the “ Placement Fee ”) in respect of the sale of Shares to the Investor.  

   
1.4 The Company has entered into a Placement Agency Agreement (the “ Placement Agreement ”), dated October 11, 2005 with the 

Placement Agents that contains certain representations and warranties of the Company. The Company acknowledges and agrees that the 
Investor may rely on the representations and warranties made by it to the Placement Agents in Section 2 of the Placement Agreement to 
the same extent as if such representations and warranties had been incorporated in full herein and made directly to the Investor.  

   
1.5 This Agreement constitutes a valid and binding obligation of the Company enforceable against the Company in accordance with 

its terms, except as enforceability may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws 
affecting creditors’ and contracting parties’ rights generally and except as enforceability may be subject to general principles of equity 
(regardless of whether such enforceability is considered in a proceeding in equity or at law).  

   
2. Closings and Delivery of the Shares and Funds.  

   
2.1 Closing . The completion of the purchase and sale of the Shares (the “ Closing ”) shall occur at a place and time (the “ Closing 

Date ”) to be specified by the Company and the Placement Agents, and of which the Investor will be notified in advance by the 
Placement Agents in accordance with Rule 15c6-1 promulgated under the Securities Exchange Act of 1934, as amended. At the Closing, 
(a) the Company shall cause the Transfer Agent to deliver to the Investor, the number of Shares set forth on the Signature Page registered 
in the name of the Investor or, if so indicated on the Investor Questionnaire attached hereto as Exhibit A , in the name of a nominee 
designated by the Investor and (b) the aggregate purchase price for the Shares being purchased by the Investor will be delivered by or on 
behalf of the Investor to the Company.  

   
2.2 (a)  Conditions to the Company’s Obligations . The Company’s obligation to issue and sell the Shares to the Investor shall be 

subject to: (i) the receipt by the Company of the purchase price for the Shares being purchased hereunder as set forth on the Signature 
Page and (ii) the accuracy of the representations and warranties made by the Investor and the fulfillment of those undertakings of the 
Investor to be fulfilled prior to the Closing Date.  



(b) Conditions to the Investor’s Obligations . The Investor’s obligation to purchase the Shares will be subject to the 
condition that the Placement Agents shall not have: (i) terminated the Placement Agreement pursuant to the terms thereof or 
(ii) determined that the conditions to closing in the Placement Agreement have not been satisfied. The Investor’s obligations are 
expressly not conditioned on the purchase by any or all of the Other Investors of the Shares that they have agreed to purchase from 
the Company.  

   
2.3 Delivery of Funds .  

   
(a) Delivery by Electronic Book-Entry at The Depository Trust Company . If the Investor elects to settle the Shares purchased 

by such Investor through delivery by electronic book-entry at DTC, no later than one (1) business day after the execution of this 
Agreement by the Investor and the Company , the Investor shall remit by wire transfer the amount of funds equal to the 
aggregate purchase price for the shares being purchased by the Investor to the following account designated by the Company and 
the Placement Agents pursuant to the terms of that certain Escrow Agreement (the “ Escrow Agreement ”) dated as of October 11, 
2005, by and among the Company, the Placement Agents and Lowenstein Sandler PC (the “ Escrow Agent ”):  

   
PNC Bank New Jersey  
ABA#: 031-207-607  
Account Name: Lowenstein Sandler PC Attorney Trust Account  
Account #: 8025720166  

   
Such funds shall be held in escrow until the Closing and delivered by the Escrow Agent on behalf of the Investor to the 

Company upon the satisfaction, in the sole judgment of the Placement Agents, of the conditions set forth in Section 2.2(b) hereof. 
The Placement Agents shall have no rights in or to any of the escrowed funds, unless the Placement Agents and the Escrow Agent 
are notified in writing by the Company in connection with the Closing that a portion of the escrowed funds shall be applied to the 
Placement Fee. The Company and the Investor agree to indemnify and hold the Escrow Agent harmless from and against any and 
all losses, costs, damages, expenses and claims (including, without limitation, court costs and reasonable attorneys fees) (“ Losses ” ) 
arising under this Section 2.3 or otherwise with respect to the funds held in escrow pursuant hereto or arising under the Escrow 
Agreement, unless it is finally determined that such Losses resulted directly from the willful misconduct or gross negligence of the 
Escrow Agent. Anything in this Agreement to the contrary notwithstanding, in no event shall the Escrow Agent be liable for any 
special, indirect or consequential loss or damage of any kind whatsoever (including but not limited to lost profits), even if the 
Escrow Agent has been advised of the likelihood of such loss or damage and regardless of the form of action.  

   
Investor acknowledges that the Escrow Agent acts as counsel to the Placement Agents, and shall have the right to continue to 

represent the Placement Agents, in any action, proceeding, claim, litigation, dispute, arbitration or negotiation in connection with 
the Offering, and Investor hereby consents thereto and waives any objection to the continued representation of the Placement 
Agents by the Escrow Agent in connection therewith based upon the services of the Escrow Agent under the Escrow Agreement, 
without waiving any duty or obligation the Escrow Agent may have to any other person.  

   
(b) Delivery Versus Payment through The Depository Trust Company . If the Investor elects to settle the Shares purchased by 

such Investor by delivery versus payment through DTC, no later than one (1) business day after the execution of this 
Agreement by the Investor and the Company , the Investor shall confirm that the account or accounts at the Lead Placement 
Agent to be credited with the Shares being purchased by the Investor have a minimum balance equal to the aggregate purchase price 
for the Shares being purchased by the Investor.  



2.4 Delivery of Shares .  
   

(a) Delivery by Electronic Book-Entry at The Depository Trust Company . If the Investor elects to settle the Shares purchased 
by such Investor through delivery by electronic book-entry at DTC, no later than one (1) business day after the execution of this 
Agreement by the Investor and the Company , the Investor shall direct the broker-dealer at which the account or accounts to be 
credited with the Shares being purchased by such Investor are maintained, which broker/dealer shall be a DTC participant, to set up 
a Deposit/Withdrawal at Custodian (“DWAC”) instructing Mellon Investor Services, LLC, the Company’s transfer agent, to credit 
such account or accounts with the Shares by means of an electronic book-entry delivery. Such DWAC shall indicate the settlement 
date for the deposit of the Shares, which date shall be provided to the Investor by the Placement Agents. Simultaneously with the 
delivery to the Company by the Escrow Agent of the funds held in escrow pursuant to Section 2.3 above, the Company shall direct 
its transfer agent to credit the Investor’s account or accounts with the Shares pursuant to the information contained in the DWAC.  

   
(b) Delivery Versus Payment through The Depository Trust Company . If the Investor elects to settle the Shares purchased by 

such Investor by delivery versus payment through DTC, no later than one (1) business day after the execution of this 
Agreement by the Investor and the Company , the Investor shall notify the Lead Placement Agent of the account or accounts at 
the Lead Placement Agent to be credited with the Shares being purchased by such Investor. On the Closing Date, the Company 
shall deliver the Shares to the Investor directly to the account(s) at the Lead Placement Agent identified by Investor and 
simultaneously therewith payment shall be made from such account(s) to the Company through DTC.  

   
3. Representations, Warranties and Covenants of the Investor.  

   
3.1 The Investor represents and warrants to, and covenants with, the Company that (a) it has received the Company’s prospectus for 

the Offering, (b) it is knowledgeable, sophisticated and experienced in making, and is qualified to make, decisions with respect to 
investments in securities representing an investment decision like that involved in the purchase of the Shares, (c) it has, in connection 
with its decision to purchase the number of Shares set forth on the Signature Page, relied solely upon the registration statement, the 
prospectus, and any amendments or supplements thereto as filed by the Company with the Commission, and the representations and 
warranties of the Company referenced in Section 1.4 herein and has not relied upon any information provided by the Placement Agents in 
their capacity as Placement Agents for the Company, and (d) does not have any agreement or understanding, directly or indirectly, with 
any person or entity to distribute any of the Shares.  

   
3.2 The Investor acknowledges, represents and agrees that no action has been or will be taken in any jurisdiction outside the United 

States by the Company or any Placement Agent that would permit an offering of the Shares, or possession or distribution of offering 
materials in connection with the issue of the Shares in any jurisdiction outside the United States where action for that purpose is required. 
Each Investor outside the United States will comply with all applicable laws and regulations in each foreign jurisdiction in which it 
purchases, offers, sells or delivers Shares or has in its possession or distributes any offering material, in all cases at its own expense.  

   
3.3 The Investor further represents and warrants to, and covenants with, the Company that (a) the Investor has full right, power, 

authority and capacity to enter into this Agreement and to consummate the transactions contemplated hereby and has taken all necessary 
action to authorize the execution, delivery and performance of this Agreement, and (b) this Agreement constitutes a valid and binding 
obligation of the Investor enforceable against the Investor in accordance with its terms, except as enforceability may be limited by 
applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting creditors’ and contracting parties’ rights 
generally and except as enforceability may be subject to general principles of equity (regardless of whether such enforceability is 
considered in a proceeding in equity or at law).  



3.4 The Investor understands that nothing in this Agreement, the prospectus or any other materials presented to the Investor in 
connection with the purchase and sale of the Shares constitutes legal, tax or investment advice. The Investor has consulted such legal, tax 
and investment advisors as it, in its sole discretion, has deemed necessary or appropriate in connection with its purchase of Shares.  

   
3.5 The Investor represents, warrants and agrees that, since the earlier to occur of (i) the date on which any of the Company or the 

Placement Agents first contacted the Investor about the potential sale of the Shares and (ii) the date that is the tenth (10th) trading day 
prior to the date of this Agreement, it has not engaged in any transactions in the securities of the Company (including, without limitation, 
any Short Sales involving the Company’s securities). Such Investor covenants that it will not engage in any transactions in the securities 
of the Company (including Short Sales) prior to the time that the transactions contemplated by this Agreement are publicly disclosed. 
Each Investor agrees that it will not use any of the Shares acquired pursuant to this Agreement to cover any short position in the Common 
Stock if doing so would be in violation of applicable securities laws. For purposes hereof, “Short Sales” include, without limitation, all 
“short sales” as defined in Rule 3b-3 of the Exchange Act and Rule 200 promulgated under Regulation SHO under the Exchange Act, 
whether or not against the box, and all types of direct and indirect stock pledges, forward sale contracts, options, puts, calls, short sales, 
swaps, “put equivalent positions” (as defined in Rule 16a-1(h) under the Exchange Act) and similar arrangements (including on a total 
return basis), and sales and other transactions through non-US broker dealers or foreign regulated brokers.  

   
4. Survival of Representations, Warranties and Agreements. Notwithstanding any investigation made by any party to this Agreement, 

all covenants, agreements, representations and warranties made by the Company and the Investor herein will survive the execution of this 
Agreement, the delivery to the Investor of the Shares being purchased and the payment therefor.  
   

5. Notices. All notices, requests, consents and other communications hereunder will be in writing, will be mailed (a) if within the 
domestic United States by first-class registered or certified airmail, or nationally recognized overnight express courier, postage prepaid, or by 
facsimile or (b) if delivered from outside the United States, by International Federal Express or facsimile, and will be deemed given (i) if 
delivered by first-class registered or certified mail domestic, three business days after so mailed, (ii) if delivered by nationally recognized 
overnight carrier, one business day after so mailed, (iii) if delivered by International Federal Express, two business days after so mailed and 
(iv) if delivered by facsimile, upon electric confirmation of receipt and will be delivered and addressed as follows:  
   

(a) if to the Company, to:  
   

Vical Incorporated  
10390 Pacific Center Court  
San Diego, California 92121  
Attention: Vijay B. Samant  
Facsimile: (858) 646-1152  

   
with copies to:  

   
Cooley Godward LLP  
4401 Eastgate Mall  
San Diego, California 92121  
Attention: Frederick T. Muto, Esq.  
Facsimile: (858) 550-6420  

   
(b) if to the Investor, at its address on the Signature Page hereto, or at such other address or addresses as may have been furnished 

to the Company in writing.  



6. Changes. This Agreement may not be modified or amended except pursuant to an instrument in writing signed by the Company and 
the Investor.  
   

7. Headings. The headings of the various sections of this Agreement have been inserted for convenience of reference only and will not be 
deemed to be part of this Agreement.  
   

8. Severability. In case any provision contained in this Agreement should be invalid, illegal or unenforceable in any respect, the validity, 
legality and enforceability of the remaining provisions contained herein will not in any way be affected or impaired thereby.  
   

9. Governing Law. This Agreement will be governed by, and construed in accordance with, the internal laws of the State of New York, 
without giving effect to the principles of conflicts of law that would require the application of the laws of any other jurisdiction.  
   

10. Counterparts. This Agreement may be executed in two or more counterparts, each of which will constitute an original, but all of 
which, when taken together, will constitute but one instrument, and will become effective when one or more counterparts have been signed by 
each party hereto and delivered to the other parties. The Company and the Investor acknowledge and agree that the Company shall deliver its 
counterpart to the Investor along with the Prospectus Supplement.  
   

11. Confirmation of Sale. The Investor acknowledges and agrees that such Investor’s receipt of the Company’s counterpart to this 
Agreement, together with the Prospectus Supplement, shall constitute written confirmation of the Company’s sale of Shares to such Investor.  
   

12. Press Release . The Company and the Investor agree that the Company shall issue a press release announcing the transaction prior to 
the opening of the financial markets in New York City on the business day immediately after the date hereof.  
   

13. Termination . In the event that the Placement Agreement is terminated by the Placement Agents pursuant to the terms thereof, this 
Agreement shall terminate without any further action on the part of the parties hereto.  



   
E XHIBIT A  

   
VICAL INCORPORATED  

   
INVESTOR QUESTIONNAIRE  

   
Pursuant to Section 2.1 of Annex I to the Subscription Agreement, please provide us with the following information:  

   
1.      The exact name that your Shares are to be registered in. You may use a nominee name if 

appropriate:    
                                                                         

2.      The relationship between the Investor and the registered holder listed in response to item 1 
above:    

                                                                         

3.      The mailing address of the registered holder listed in response to item 1 above:                                                                             

4.      The Social Security Number or Tax Identification Number of the registered holder listed 
in the response to item 1 above:    

                                                                         

5.      Name of DTC Participant (broker-dealer at which the account or accounts to be credited 
with the Shares are maintained)    

                                                                         

6.      DTC Participant Number                                                                             

7.      Name of Account at DTC Participant being credited with the Shares                                                                             

8.      Account Number at DTC Participant being credited with the Shares                                                                             



Exhibit B  
   

Form of Lock-Up Agreement  



   
LOCK-UP AGREEMENT  

   
October     , 2005 

   
Piper Jaffray & Co.  
800 Nicollet Mall  
Minneapolis, Minnesota 55402  
   
Needham & Company, LLC  
445 Park Avenue, 3 rd Floor  
New York, New York 10022  
   
Rodman & Renshaw, LLC  
1270 Avenue of the Americas, 16 th Floor  
New York, New York 10020  
   
Ladies and Gentlemen:  
   

The undersigned understands that you, as Placement Agents, propose to enter into a Placement Agency Agreement (the “Placement 
Agency Agreement”) with Vical Incorporated, a Delaware corporation (the “Company”), providing for the offering (the “Offering”) of shares 
(the “Shares”) of common stock, par value $0.01 per share (the “Common Stock”), of the Company. Capitalized terms used herein and not 
otherwise defined shall have the meanings set forth in the Placement Agency Agreement.  
   

In consideration of the foregoing, and in order to induce you to act as Placement Agents in the offering, and for other good and valuable 
consideration, the receipt of which is hereby acknowledged, the undersigned hereby agrees that, without the prior written consent of the Lead 
Placement Agent (which consent may be withheld in its sole discretion), the undersigned will not, during the period beginning on the date 
hereof and ending on the date 90 days after the date of the final prospectus (including the final prospectus supplement) to be used in confirming 
the sale of the Shares (the “Final Prospectus”), (1) offer, pledge, announce the intention to sell, sell, contract to sell, sell any option or contract 
to purchase, purchase any option or contract to sell, grant any option, right or warrant to purchase, or otherwise transfer or dispose of, directly 
or indirectly, any shares of Common Stock or any securities convertible into or exercisable or exchangeable for Common Stock (including 
without limitation, Common Stock which may be deemed to be beneficially owned by the undersigned in accordance with the rules and 
regulations of the Securities and Exchange Commission and securities which may be issued upon exercise of a stock option or warrant), or 
(2) enter into any swap or other agreement that transfers, in whole or in part, any of the economic consequences of ownership of the Common 
Stock, whether any such transaction described in clause (1) or (2) above is to be settled by delivery of Common Stock or such other securities, 
in cash or otherwise. In addition, the undersigned agrees that, without the prior written consent of the Lead Placement Agent (which consent 
may be withheld in it sole discretion), it will not, during the period ending 90 days after the date of such Final  



Prospectus, make any demand for or exercise any right with respect to, the registration of any shares of Common Stock or any security 
convertible into or exercisable or exchangeable for Common Stock.  
   

Notwithstanding the foregoing, the restrictions set forth in clause (1) and (2) above shall not apply to (a) transfers (i) as a bona fide gift or 
gifts, provided that the donee or donees thereof agree to be bound in writing by the restrictions set forth herein, (ii) to any trust for the direct or 
indirect benefit of the undersigned or the immediate family of the undersigned, provided that the trustee of the trust agrees to be bound in 
writing by the restrictions set forth herein, and provided further that any such transfer shall not involve a disposition for value, (iii) with the 
prior written consent of the Lead Placement Agent or (iv) effected pursuant to any exchange of “underwater” options with the Company, 
(b) the acquisition or exercise of any stock option, or the acquisition or settlement of any delayed issuance stock purchase right, issued pursuant 
to the Company’s existing stock incentive plan, including any exercise effected by the delivery of Shares of the Company held by the 
undersigned, or (c) the purchase or sale of the Company’s securities pursuant to, or the entry into or modification of, a plan, contract or 
instruction that satisfies all of the requirements of Rule 10b5-1(c)(1)(i)(B) (other than the entry into or modification of such a plan, contract or 
instruction in such a manner as to cause the sale of the Company’s securities within the Lock-Up Period). For purposes of this Lock-Up 
Agreement, “immediate family” shall mean any relationship by blood, marriage or adoption, not more remote than first cousin. None of the 
restrictions set forth in this Lock-Up Agreement shall apply to Common Stock acquired in open market transactions.  
   

For the purpose of allowing the Placement Agents to comply with NASD Rule 2711(f)(4), if (1) during the last 17 days of the Lock-Up 
Period, the Company releases earnings results or publicly announces other material news or a material event relating to the Company occurs or 
(2) prior to the expiration of the Lock-Up Period, the Company announces that it will release earnings results during the 16 day period 
beginning on the last day of the Lock-Up Period, then in each case the Lock-Up Period will be extended until the expiration of the 18 day 
period beginning on the date of release of the earnings results or the public announcement regarding the material news or the occurrence of the 
material event, as applicable, unless the Lead Placement Agent waives, in writing, such extension.  
   

The foregoing restrictions are expressly agreed to preclude the undersigned from engaging in any hedging or other transaction which is 
designed to or reasonably expected to lead to or result in a sale or disposition of the Common Stock even if such Common Stock would be 
disposed of by someone other than the undersigned. Such prohibited hedging or other transactions would include without limitation any short 
sale or any purchase, sale or grant of any right (including without limitation any put option or put equivalent position or call option or call 
equivalent position) with respect to any of the Common Stock or with respect to any security that includes, relates to, or derives any significant 
part of its value from such Common Stock.  
   

The undersigned hereby represents and warrants that the undersigned has full power and authority to enter into this Lock-Up 
Agreement. All authority herein conferred or agreed to be conferred and any obligations of the undersigned shall be binding upon the 
successors, assigns, heirs or personal representatives of the undersigned.  



The undersigned also agrees and consents to the entry of stop transfer instructions with the Company’s transfer agent and registrar against 
the transfer of the undersigned’s shares of Common Stock except in compliance with the foregoing restrictions.  
   

The undersigned understands that, if the Company notifies you in writing that it will not proceed with the Offering, if the Placement 
Agency Agreement is not executed by December 31, 2005, or if the Placement Agency Agreement (other than the provisions thereof which 
survive termination) shall terminate or be terminated prior to payment for and delivery of the Shares to be sold thereunder, the undersigned 
shall be released from all obligations under this Lock-Up Agreement.  
   

This Lock-Up Agreement shall be governed by and construed in accordance with the laws of the State of New York, without regard to the 
conflict of laws principles thereof.  
   

Very truly yours,  

[NAME OF OFFICER/DIRECTOR] 

By:     
    Title:  



Exhibit C  
   

List of Directors and Executive Officers  
Executing Lock-Up Agreements  

   
Robert H. Campbell  
R. Gordon Douglas, M.D.  
M. Blake Ingle, Ph.D.  
Gary A. Lyons  
Robert C. Merton, Ph.D.  
Vijay B. Samant  
Jill M. Church  
David C. Kaslow, M.D.  



Exhibit 5.1 
   
October 11, 2005  
   
Vical Incorporated  
10390 Pacific Center Court  
San Diego, CA 92121  
   
Ladies and Gentlemen:  
   
You have requested our opinion with respect to certain matters in connection with the public offering by V ICAL I NCORPORATED , a Delaware 
corporation (the “ Company ”), of up to 4,704,000 shares of the Company’s common stock, par value $0.01 (the “ Shares ”), pursuant to a 
Registration Statement on Form S-3 (Registration Statement No. 333-107986) (the “Registration Statement”) and the related Base Prospectus 
and Prospectus Supplement (collectively, the “Prospectus”) filed with the Securities and Exchange Commission. All of the Shares are to be 
sold by the Company as described in the Registration Statement and Prospectus.  
   
In connection with this opinion, we have examined and relied upon the Registration Statement and Prospectus, the Company’s certificate of 
incorporation and bylaws, as amended, and the originals or copies certified to our satisfaction of such records, documents, certificates, 
memoranda and other instruments as in our judgment are necessary or appropriate to enable us to render the opinion expressed below. We have 
assumed the genuineness and authenticity of all documents submitted to us as originals, and the conformity to originals of all documents where 
due execution and delivery are a prerequisite to the effectiveness thereof.  
   
On the basis of the foregoing, and in reliance thereon, we are of the opinion that the Shares, when sold in accordance with the Registration 
Statement and Prospectus, will be validly issued, fully paid and nonassessable.  
   
We consent to the reference to our firm under the caption “Legal Matters” in the Prospectus included in the Registration Statement and to the 
filing of this opinion as an exhibit to the Registration Statement.  
   
Very truly yours,  
   
Cooley Godward LLP  

By:   /s/ Frederick T. Muto  
    Frederick T. Muto  



Exhibit 10.1 
   
April 6, 2004  
   
Martha J. Demski  
Via Hand Delivery  
   
Re: Separation Agreement  
   
Dear Martha:  
   
This letter sets forth the terms and conditions of our agreement (the “Agreement” ) regarding the termination of your employment with Vical 
Incorporated (the “Company” ). This Separation Agreement shall be effective as specified in Section 13 below.  
   
1. A DMINISTRATIVE L EAVE AND S EPARATION D ATE . Effective at the close of business on June 1, 2004 you will be placed on administrative 
leave, said leave to extend through June 1, 2006 (the “Leave Period”). During the Leave Period you will remain an employee of the Company 
and you will receive one-half of your base salary in effect as of April 1, 2004, subject to standard deductions and withholdings and in 
accordance with the Company’s standard payroll practices. The Company will pay the cost of COBRA medical insurance coverage for you and 
your family on the same terms as you currently enjoy until the earlier of (i) the expiration of the Leave Period, ii) the date on which you 
become employed by an entity or organization other than the Company that provides you with medical insurance, or iii) the expiration of the 
COBRA insurance continuation coverage period as mandated by law. During the Leave Period, you will not have the authority to conduct or 
transact business on behalf of the Company or to authorize or approve any expenditure by the Company. You agree that during the Leave 
Period you will not represent or hold yourself out as being able to bind the Company or transact or conduct business on its behalf. Likewise, 
you will be free to engage in other employment or self-employment. You will not accrue any vacation or paid time off benefits during the 
Leave Period. Your employment will be terminated effective June 1, 2006 (the “Separation Date”).  
   
2. A CCRUED V ACATION P AYMENT . On June 1, 2004 you will be paid all accrued, unused vacation or paid time off benefits, less standard 
deductions and withholdings, in accordance with the Company’s regular payroll practices. You are entitled to this payment regardless of 
whether you execute this Agreement.  
   
3. E XPENSE R EIMBURSEMENT . No later than July 15, 2004, you shall submit all final documented expense reimbursement statements 
reflecting all business expenses you incurred prior to June 2, 2004, if any, for which you seek reimbursement. The Company shall reimburse 
your expenses pursuant to Company policy and its regular business practices.  



4. S TOCK O PTIONS . The several options to purchase common stock of the Company previously granted to you (“the Options”) will continue 
to vest during the Leave Period, i.e., through June 1, 2006. Following the Separation Date, you will have a period of ninety (90) days from 
June 1, 2006 to exercise any vested options. Such exercise will be governed by the terms of the applicable option or equity incentive plan(s), 
option agreement(s), and/or option grant notice(s). With respect to the options granted to you at the exercise price of three dollars and eleven 
cents ($3.11) per share that are not vested as of June 1, 2006 (the “Unvested Options”), to the extent that the Unvested Options are in the 
money (i.e., the daily trading price at closing exceeds the exercise price) on June 1, 2006, the Company will pay you the difference between the 
exercise price and the June 1, 2006 closing price in cash. (Example: 100 shares of options issued at an exercise price of $3.11 are unvested as 
of June 1, 2006. If the closing price of the Company’s common stock on June 1, 2006 is $4.11, then the Company will pay you $100.00.) 
Effective June 1, 2006 the Unvested Options will consist of nine thousand three hundred seventy five (9,375) shares at an exercise price of 
$3.11, as shown on the attached schedule.  
   
5. S TOCK P URCHASE R IGHT . On or before June 1, 2004, you will be granted a right (the “Stock Purchase Right”) to purchase 8,000 shares of 
the Company’s Common Stock pursuant to Section 6 of the Company’s Stock Incentive Plan (the “Plan”) at a purchase price equal to $.01 per 
share. The Stock Purchase Right will be granted pursuant to the terms and conditions set forth in a separate Stock Purchase Agreement and the 
Company’s Stock Incentive Plan (the “Plan”). The Stock Purchase Right will be subject to equal quarterly vesting over a 2 year period 
beginning June 1, 2004. You may elect to delay the issuance of the shares subject to the Stock Purchase Right by executing a Delayed Issuance 
Stock Purchase Agreement and related election form. If you have any questions about the tax implications of the Stock Purchase Right, please 
consult your personal tax advisor.  
   
6. O THER C OMPENSATION AND B ENEFITS . Except as expressly provided herein, you acknowledge and agree that you are not entitled to and 
will not receive any additional compensation, severance, stock options, stock, equity or equity rights, pay, vacation or paid time off pay, or 
benefits from the Company.  
   
7. R ETURN OF C OMPANY P ROPERTY . On or before June 1, 2004, you shall return to the Company all Company documents (and all copies 
thereof) and other Company property that you have had in your possession at any time, including, but not limited to, Company files, notes, 
notebooks, memoranda, correspondence drawings, books and records, plans and forecasts, financial information, personnel information, sales 
and marketing information, research and development information, specifications, computer-recorded information, tangible property, credit 
cards, entry cards, equipment, identification badges and keys, and any materials of any kind that contain or embody any proprietary or 
confidential information of the Company (and all reproductions thereof). However, you may elect to purchase from the Company for $1.00 the 
notebook computer that the Company has made available to you, along with the peripherals associated with that computer; provided that you 
permit the Company to remove from that computer all files containing Company information on or before June 1, 2004.  
   
8. P ROPRIETARY I NFORMATION O BLIGATIONS . You hereby acknowledge that you have had access to confidential and proprietary information 
and trade secrets of the Company in connection with your relationship therewith. You hereby acknowledge that such information  



includes, but is not limited to: (a) inventions, developments, designs, applications, improvements, trade secrets, formulae, know-how, methods 
or processes, discoveries, techniques, plans, strategies and data (hereinafter “Inventions”); and (b) plans for research, development, new 
products, marketing and selling, information regarding business plans, budgets and unpublished financial statements, licenses, prices and costs, 
information concerning potential and existing suppliers and customers and information regarding the skills and compensation of employees of 
the Company (collectively, with Inventions, hereinafter referred to as “Proprietary Information”). In view of the foregoing, you hereby agree, 
warrant and acknowledge that:  
   

(a) You will surrender and deliver to the Company no later than June 1, 2004 all documents, notes, laboratory notebooks, drawings, 
specifications, calculations, sequences, data and other materials of any nature pertaining to your work with the Company, and any documents or 
data of any description (or any reproduction of any documents or data) containing or pertaining to any of the foregoing Proprietary Information. 
   

(b) You have held and will continue to hold in confidence and trust all Proprietary Information and shall not use or disclose any 
Proprietary Information or anything related to such information without the prior written consent of the Company.  
   

(c) You have assigned to the Company your entire right, title and interest in and to any and all Inventions (and all proprietary rights with 
respect thereto) whether or not patentable or registrable under copyright or similar statutes, made, conceived of, reduced to practice, or learned, 
by you, either alone or jointly with others, during the course of your relationship with the Company.  
   

(d) You will assist the Company in every proper way to obtain, and from time to time enforce, United States and foreign proprietary 
rights relating to Inventions in any and all countries. To that end you will execute, verify and deliver such documents and perform such other 
acts (including appearances as a witness) as the Company may reasonably request for use in applying for, obtaining, perfecting, evidencing, 
sustaining and enforcing such proprietary rights and the assignment thereof. In addition, you will execute, verify and deliver assignments of 
such proprietary rights to the Company or its designee. Your obligation to assist the Company with respect to proprietary rights relating to such 
Inventions in any and all countries shall continue beyond the termination of your employment, but the Company shall compensate you at a 
reasonable rate after your termination for the time actually spent by you at the Company’s request on such assistance.  
   

(e) In the event the Company is unable for any reason, after reasonable effort, to secure your signature on any document needed in 
connection with the actions specified in the preceding paragraph, you hereby irrevocably designates and appoints the Company and its duly 
authorized officers and agents as your agents and attorneys in fact, which appointment is coupled with an interest, to act for and in your behalf 
to execute, verify and file any such documents and to do all other lawfully permitted acts to further the purposes of the preceding paragraph 
with the same legal force and effect as if executed by you. You hereby waive and quitclaim to the Company any and all claims, of any nature 
whatsoever, which you now or may hereafter have for infringement of any proprietary rights assigned hereunder to the Company.  



(f) Your breach of the foregoing agreements and acknowledgments will result in unique and special harm to the Company and therefore 
the Company shall have the right to enforce this Agreement and any of its provisions by injunction, specific performance or other equitable 
relief without prejudice to any other rights and remedies that the Company may have for a breach of this Agreement.  
   

(g) You acknowledge your continuing obligation to comply with any proprietary information and inventions agreement (“ PIIA ”) 
between you and the Company, both before and after the Separation Date. You represent that you have not violated and will not violate the 
PIIA prior to the Effective Date.  
   
9. N ONDISPARAGEMENT . You agree that you will not at any time disparage the Company (including its officers, directors, employees, 
shareholders and agents), in any manner likely to be harmful to the Company or its business, business reputation or personal reputation; 
provided that you shall respond accurately and fully to any questions, inquiry or request for information when required by legal process. The 
Company agrees that it will not at any time disparage you in any manner likely to be harmful to you or your reputation; provided that it shall 
respond accurately and fully to any questions, inquiry or request for information when required by legal process.  
   
10. C ONFIDENTIALITY . The provisions of this Agreement shall be held in strictest confidence and shall not be publicized or disclosed in any 
manner whatsoever. Notwithstanding the prohibition in the preceding sentence: (a) you may disclose this Agreement, in confidence, to your 
immediate family; (b) the parties may disclose this Agreement in confidence to their attorneys, accountants, auditors, tax preparers, and 
financial advisors; and (c) the Company may disclose this Agreement as necessary to complete any sale transaction and to comply with any 
reporting requirements; and (d) the parties may disclose this Agreement insofar as such disclosure may be necessary to enforce its terms or as 
otherwise required by law.  
   
11. P UBLIC A NNOUNCEMENT . Before June 1, 2004, the Company will publish a public announcement regarding your departure which will 
explain that you are leaving and taking a sabbatical and then will pursue other interests, said announcement to be in a form mutually agreed 
between you and the Company.  
   
12. R ELEASE OF C LAIMS . In exchange for the promises and covenants set forth herein, you hereby release, acquit, and forever discharge the 
Company, its parents and subsidiaries, and their officers, directors, agents, servants, employees, attorneys, shareholders, partners, successors, 
assigns, affiliates, customers, and clients of and from any and all claims, liabilities, demands, causes of action, costs, expenses, attorneys’ fees, 
damages, indemnities and obligations of every kind and nature, in law, equity, or otherwise, known and unknown, suspected and unsuspected, 
disclosed and undisclosed, arising out of or in any way related to agreements, acts, or conduct at any time prior to the Effective Date, including, 
but not limited to: all such claims and demands directly or indirectly arising out of or in any way connected with your employment with the 
Company, the termination of that employment, and the Company’s performance of its obligations as your former employer; claims or demands 
related to salary, bonuses, commissions, stock, stock options, the issuance or re-purchase of restricted stock, put rights, or any other ownership 
interests in the Company, vacation pay, fringe benefits, expense reimbursements, severance pay, or any form of compensation; claims pursuant 
to any federal, state or local law or  



cause of action including, but not limited to, the California Fair Employment and Housing Act; the federal Civil Rights Act of 1964, as 
amended; the federal Age Discrimination in Employment Act ( “ADEA” ), as amended; the federal Americans With Disabilities Act; the 
Employee Retirement Income Security Act; tort law; contract law; wrongful discharge; discrimination; harassment; fraud; defamation; 
emotional distress; and breach of the implied covenant of good faith and fair dealing. However, you will not be required to release any right to 
indemnification that you may have under applicable law, the Company’s bylaws or the indemnification agreement between you and the 
Company.  
   
13. ADEA. You acknowledge that you are knowingly and voluntarily waiving and releasing any rights you may have under ADEA. You also 
acknowledge that the consideration given for your waivers in this Agreement is in addition to anything of value to which you were already 
entitled. You are advised by this writing, as required by the ADEA that: (a) your waiver and release do not apply to any claims that may arise 
after you sign this Agreement; (b) you should consult with an attorney prior to executing this release; (c) you have twenty-one (21) days within 
which to consider this release (although you may choose to voluntarily execute this release earlier); (d) you have seven (7) days following the 
execution of this release to revoke the Agreement; and (e) this Agreement will not be effective until the date upon which the revocation period 
has expired, which will be the eighth day after this Agreement has been signed both by you and by the Company (the “Effective Date” ).  
   
14. S ECTION  1542 W AIVER . In giving the releases herein, which includes claims which may be unknown to you at present, you acknowledge 
that you have read and understand Section 1542 of the Civil Code of the State of California which reads as follows:  
   

A general release does not extend to claims which the creditor does not know or suspect to exist in his favor at the time of 
executing the release, which if known by him must have materially affected his settlement with the debtor.  

   
You hereby expressly waive and relinquish all rights and benefits under this section and any law or legal principle of similar effect in any 
jurisdiction with respect to claims released hereby.  
   
15. N O A DMISSIONS . The parties hereto hereby acknowledge that this is a compromise settlement of various matters, and it shall not be 
construed to be an admission of any liability or obligation by either party to the other party or to any other person whomsoever.  
   
16. A RBITRATION . To ensure rapid and economical resolution of any disputes which may arise under this Agreement, you and the Company 
agree that any and all disputes or controversies of any nature whatsoever, arising from or regarding the interpretation, performance, 
enforcement or breach of this Agreement shall be resolved by confidential, final and binding arbitration (rather than trial by jury or court or 
resolution in some other forum). Any arbitration proceeding pursuant to this Agreement shall be conducted by the Judicial Arbitration and 
Mediation Service ( “JAMS” ) in San Diego, California, under the then-existing JAMS’ rules.  
   
17. E NTIRE A GREEMENT . This Agreement, including all exhibits, constitutes the complete, final and exclusive embodiment of the entire 
agreement between you and the Company with regard to the subject matter hereof. This Agreement is entered into without reliance on any  



promise or representation, written or oral, other than those expressly contained herein, and supercedes any such promises or representations. 
This Agreement may not be modified except in a writing signed by you and a duly authorized officer of the Company. Each party has carefully 
read this Agreement, has been afforded the opportunity to be advised of its meaning and consequences by his or its respective attorneys, and 
signed the same of his or its free will.  
   
18. S UCCESSORS AND A SSIGNS . This Agreement shall bind the heirs, personal representatives, successors, assigns, executors, and 
administrators of each party, and inures to the benefit of each party, its agents, directors, officers, employees, servants, heirs, successors and 
assigns.  
   
19. A PPLICABLE L AW . This Agreement shall be deemed to have been entered into and shall be construed and enforced in accordance with the 
laws of the State of California as applied to contracts made and to be performed entirely within California.  
   
20. S EVERABILITY . If a court, arbitrator, or other authority of competent jurisdiction determines that any term or provision of this Agreement 
is invalid or unenforceable, in whole or in part, then the remaining terms and provisions hereof shall be unimpaired, and the invalid or 
unenforceable term or provision shall be replaced with a valid and enforceable term or provision that most accurately represents the parties’ 
intention with respect to the invalid or unenforceable term or provision.  
   
21. A UTHORITY . You warrant and represent that there are no liens or claims of lien or assignments in law or equity or otherwise of or against 
any of the claims or causes of action released herein and that you are duly authorized to give the release granted herein.  
   
22. C OUNTERPARTS . This Agreement may be executed in two counterparts, each of which shall be deemed an original, all of which together 
shall constitute one and the same instrument.  
   
23. S ECTION H EADINGS . The section and paragraph headings contained in this Separation Agreement are for reference purposes only and 
shall not affect in any way the meaning or interpretation of this Agreement.  
   
Sincerely,  
   

   
H AVING READ AND UNDERSTOOD THE FOREGOING , I HEREBY AGREE TO THE TERMS AND CONDITIONS STATED ABO VE .  
   

V ICAL I NCORPORATED 

/s/ Vijay B. Samant  
Vijay B. Samant  
President and Chief Executive Officer  

/s/ Martha J. Demski        Dated: April 13, 2004 
M ARTHA J. D EMSKI         



Exhibit 10.2 
   
June 29, 2004  
   
Alan E. Dow, Ph.D.  
Via Hand Delivery  
   

   
Dear Alan:  
   
This letter sets forth the terms and conditions of our agreement (the “Separation Agreement” ) regarding the termination of your employment 
with Vical Incorporated (the “Company” ). This Separation Agreement shall be effective as specified in Section 12 below.  
   
1. S EPARATION D ATE . Effective July 30, 2004 your employment by the Company will terminate (the “Separation Date”).  
   
2. V ACATION L EAVE . You shall use all of your accrued vacation earned through June 30, 2004, during the month of July, 2004. You will not 
be eligible to accrue vacation during the period of July 1 – July 30, 2004. While you are on vacation during July, 2004, you will receive your 
base salary in effect as of June 30, 2004, in accordance with the Company’s standard payroll practices and policies.  
   
3. S EVERANCE P AYMENT . Pursuant to the employment agreement between you and the Company of May 30, 2001 (the “Employment 
Agreement”), following the Effective Date of this Separation Agreement (as defined below in Section 12) and in consideration of your 
promises, releases, and covenants in this Separation Agreement, the Company shall continue to pay your base salary at the rate in effect as of 
the Separation Date for a period of six months following the Separation Date, subject to standard deductions and withholdings (the “Salary 
Continuation”). The provisions of Section 8(d) of the Employment Agreement notwithstanding, the Salary Continuation shall not be reduced 
by any compensation you earn following the Separation Date.  
   
4. E XPENSE R EIMBURSEMENT . No later than July 30, 2004, you shall submit all final documented expense reimbursement statements 
reflecting all business expenses you incurred prior to June 30, 2004, if any, for which you seek reimbursement. The Company shall reimburse 
your expenses pursuant to Company policy and its regular business practices.  
   
5. O THER C OMPENSATION AND B ENEFITS . On or before June 30, 2004, you will be paid all accrued salary earned through that date. Your 
right to exercise any vested stock options shall be controlled by the specific terms of the relevant stock option grant(s), stock option agreement
(s), and Company stock option plan(s). Except as expressly provided herein, you acknowledge and agree that you are not entitled to and will 
not receive any additional  

Re: Separation Agreement 



compensation, severance, stock options, stock, equity or equity rights, pay, vacation or paid time off pay, or benefits from the Company.  
   
6. COBRA. To the extent provided by the federal COBRA law or, if applicable, state insurance laws, and by the Company’s current group 
health insurance policies, you will be eligible to continue your health insurance benefits after the Separation Date. The Company will pay the 
cost of COBRA medical insurance for you and your family on the same terms as you currently enjoy for the period of six (6) months following 
the Separation Date. Later, you may be able to convert to an individual policy through the provider of the Company’s health insurance, if you 
wish. You will be provided with a separate notice of your COBRA rights.  
   
7. R ETURN OF C OMPANY P ROPERTY . On or before June 30, 2004, you shall return to the Company all Company documents (and all copies 
thereof) and other Company property that you have had in your possession at any time, including, but not limited to, Company files, notes, 
notebooks, memoranda, correspondence drawings, books and records, plans and forecasts, financial information, personnel information, sales 
and marketing information, research and development information, specifications, computer-recorded information, tangible property, credit 
cards, entry cards, equipment, identification badges and keys, and any materials of any kind that contain or embody any proprietary or 
confidential information of the Company (and all reproductions thereof).  
   
8. P ROPRIETARY I NFORMATION O BLIGATIONS . You hereby acknowledge that you have had access to confidential and proprietary information 
and trade secrets of the Company in connection with your relationship therewith. You hereby acknowledge that such information includes, but 
is not limited to: (a) inventions, developments, designs, applications, improvements, trade secrets, formulae, know-how, methods or processes, 
discoveries, techniques, plans, strategies and data (hereinafter “Inventions”); and (b) plans for research, development, new products, marketing 
and selling, information regarding business plans, budgets and unpublished financial statements, licenses, prices and costs, information 
concerning potential and existing suppliers and customers and information regarding the skills and compensation of employees of the Company 
(collectively, with Inventions, hereinafter referred to as “Proprietary Information”). In view of the foregoing, you hereby agree, warrant and 
acknowledge that:  
   

(a) You will surrender and deliver to the Company all documents, notes, laboratory notebooks, drawings, specifications, calculations, 
sequences, data and other materials of any nature pertaining to your work with the Company, and any documents or data of any description (or 
any reproduction of any documents or data) containing or pertaining to any of the foregoing Proprietary Information.  
   

(b) You have held and will continue to hold in confidence and trust all Proprietary Information and shall not use or disclose any 
Proprietary Information or anything related to such information without the prior written consent of the Company.  
   

(c) You have assigned to the Company your entire right, title and interest in and to any and all Inventions (and all proprietary rights with 
respect thereto) whether or not patentable or registrable under copyright or similar statutes, made, conceived of, reduced to practice, or  



learned, by you, either alone or jointly with others, during the course of your relationship with the Company.  
   

(d) You will assist the Company in every proper way to obtain, and from time to time enforce, United States and foreign proprietary 
rights relating to Inventions in any and all countries. To that end you will execute, verify and deliver such documents and perform such other 
acts (including appearances as a witness) as the Company may reasonably request for use in applying for, obtaining, perfecting, evidencing, 
sustaining and enforcing such proprietary rights and the assignment thereof. In addition, you will execute, verify and deliver assignments of 
such proprietary rights to the Company or its designee. Your obligation to assist the Company with respect to proprietary rights relating to such 
Inventions in any and all countries shall continue beyond the termination of your employment, but the Company shall compensate you at a 
reasonable rate after your termination for the time actually spent by you at the Company’s request on such assistance.  
   

(e) In the event the Company is unable for any reason, after reasonable effort, to secure your signature on any document needed in 
connection with the actions specified in the preceding paragraph, you hereby irrevocably designates and appoints the Company and its duly 
authorized officers and agents as your agents and attorneys in fact, which appointment is coupled with an interest, to act for and in your behalf 
to execute, verify and file any such documents and to do all other lawfully permitted acts to further the purposes of the preceding paragraph 
with the same legal force and effect as if executed by you. You hereby waive and quitclaim to the Company any and all claims, of any nature 
whatsoever, which you now or may hereafter have for infringement of any proprietary rights assigned hereunder to the Company.  
   

(f) Your breach of the foregoing agreements and acknowledgments will result in unique and special harm to the Company and therefore 
the Company shall have the right to enforce this Agreement and any of its provisions by injunction, specific performance or other equitable 
relief without prejudice to any other rights and remedies that the Company may have for a breach of this Agreement.  
   

(g) You acknowledge your continuing obligation to comply with any proprietary information and inventions agreement ( “ PIIA ” ) 
between you and the Company, both before and after the Separation Date. You represent that you have not violated and will not violate the 
PIIA prior to the Effective Date.  
   
9. N ONDISPARAGEMENT . You and the Company agree that each will not at any time disparage the other (including the Company’s officers, 
directors, employees, shareholders and agents), in any manner likely to be harmful to the other or the other’s business, business reputation or 
personal reputation; provided that each shall respond accurately and fully to any questions, inquiry or request for information when required by 
legal process.  
   
10. C ONFIDENTIALITY . The provisions of this Separation Agreement shall be held in strictest confidence and shall not be publicized or 
disclosed in any manner whatsoever. Notwithstanding the prohibition in the preceding sentence: (a) you may disclose this Separation 
Agreement, in confidence, to your immediate family; (b) the parties may disclose this Separation Agreement in confidence to their attorneys, 
accountants, auditors, tax preparers, and financial  



advisors; and (c) the Company may disclose this Separation Agreement as necessary to complete any sale transaction and to comply with any 
reporting requirements; and (d) the parties may disclose this Separation Agreement insofar as such disclosure may be necessary to enforce its 
terms or as otherwise required by law.  
   
11. R ELEASE OF C LAIMS . In exchange for the promises and covenants set forth herein, you hereby release, acquit, and forever discharge the 
Company, its parents and subsidiaries, and their officers, directors, agents, servants, employees, attorneys, shareholders, partners, successors, 
assigns, affiliates, customers, and clients of and from any and all claims, liabilities, demands, causes of action, costs, expenses, attorneys’ fees, 
damages, indemnities and obligations of every kind and nature, in law, equity, or otherwise, known and unknown, suspected and unsuspected, 
disclosed and undisclosed, arising out of or in any way related to agreements, acts, or conduct at any time prior to the Effective Date, including, 
but not limited to: all such claims and demands directly or indirectly arising out of or in any way connected with your employment with the 
Company, the termination of that employment, and the Company’s performance of its obligations as your former employer; claims or demands 
related to salary, bonuses, commissions, stock, stock options, the issuance or re-purchase of restricted stock, put rights, or any other ownership 
interests in the Company, vacation pay, fringe benefits, expense reimbursements, severance pay, or any form of compensation; claims pursuant 
to any federal, state or local law or cause of action including, but not limited to, the California Fair Employment and Housing Act; the federal 
Civil Rights Act of 1964, as amended; the federal Age Discrimination in Employment Act ( “ADEA” ), as amended; the federal Americans 
With Disabilities the Employee Retirement Income Security Act; tort law; contract law; wrongful discharge; discrimination; harassment; fraud; 
defamation; emotional distress; and breach of the implied covenant of good faith and fair dealing.  
   
12. ADEA . You acknowledge that you are knowingly and voluntarily waiving and releasing any rights you may have under ADEA. You also 
acknowledge that the consideration given for the waiver in the above paragraph is in addition to anything of value to which you were already 
entitled. You are advised by this writing, as required by the ADEA that: (a) your waiver and release do not apply to any claims that may arise 
after you sign this Separation Agreement; (b) You should consult with an attorney prior to executing this release; (c) You have twenty-one 
(21) days within which to consider this release (although you may choose to voluntarily execute this release earlier); (d) You have seven 
(7) days following the execution of this release to revoke the Separation Agreement; and (e) this Separation Agreement will not be effective 
until the eighth day after this Separation Agreement has been signed both by you and by the Company and the revocation period has expired 
(the “Effective Date” ).  
   
13. S ECTION  1542 W AIVER . In giving the releases herein, which includes claims which may be unknown to you at present, you acknowledge 
that you have read and understand Section 1542 of the Civil Code of the State of California which reads as follows:  
   

A general release does not extend to claims which the creditor does not know or suspect to exist in his favor at the time of 
executing the release, which if known by him must have materially affected his settlement with the debtor.  



You hereby expressly waive and relinquish all rights and benefits under this section and any law or legal principle of similar effect in any 
jurisdiction with respect to claims released hereby.  
   
14. N O A DMISSIONS . The parties hereto hereby acknowledge that this is a compromise settlement of various matters, and it shall not be 
construed to be an admission of any liability or obligation by either party to the other party or to any other person whomsoever.  
   
15. A RBITRATION . To ensure rapid and economical resolution of any disputes which may arise under this Separation Agreement, you and the 
Company agree that any and all disputes or controversies of any nature whatsoever, arising from or regarding the interpretation, performance, 
enforcement or breach of this Separation Agreement shall be resolved by confidential, final and binding arbitration (rather than trial by jury or 
court or resolution in some other forum). Any arbitration proceeding pursuant to this Separation Agreement shall be conducted by the Judicial 
Arbitration & Mediation Service ( “JAMS” ) in San Diego, California, under the then-existing JAMS rules.  
   
16. E NTIRE A GREEMENT . This Separation Agreement, including all exhibits, constitutes the complete, final and exclusive embodiment of the 
entire agreement between you and the Company with regard to the subject matter hereof. This Separation Agreement is entered into without 
reliance on any promise or representation, written or oral, other than those expressly contained herein, and supercedes any such promises or 
representations. This Separation Agreement may not be modified except in a writing signed by you and a duly authorized officer of the 
Company. Each party has carefully read this Separation Agreement, has been afforded the opportunity to be advised of its meaning and 
consequences by his or its respective attorneys, and signed the same of his or its free will.  
   
17. S UCCESSORS AND A SSIGNS . This Separation Agreement shall bind the heirs, personal representatives, successors, assigns, executors, and 
administrators of each party, and inures to the benefit of each party, its agents, directors, officers, employees, servants, heirs, successors and 
assigns.  
   
18. A PPLICABLE L AW . This Separation Agreement shall be deemed to have been entered into and shall be construed and enforced in 
accordance with the laws of the State of California as applied to contracts made and to be performed entirely within California.  
   
19. S EVERABILITY . If a court, arbitrator, or other authority of competent jurisdiction determines that any term or provision of this Separation 
Agreement is invalid or unenforceable, in whole or in part, then the remaining terms and provisions hereof shall be unimpaired, and the invalid 
or unenforceable term or provision shall be replaced with a valid and enforceable term or provision that most accurately represents the parties’ 
intention with respect to the invalid or unenforceable term or provision.  
   
20. A UTHORITY . You warrant and represent that there are no liens or claims of lien or assignments in law or equity or otherwise of or against 
any of the claims or causes of action released herein and that you are duly authorized to give the release granted herein.  



21. C OUNTERPARTS . This Separation Agreement may be executed in two counterparts, each of which shall be deemed an original, all of which 
together shall constitute one and the same instrument.  
   
22. S ECTION H EADINGS . The section and paragraph headings contained in this Separation Agreement are for reference purposes only and 
shall not affect in any way the meaning or interpretation of this Separation Agreement.  
   

   
H AVING READ AND UNDERSTOOD THE FOREGOING , I HEREBY AGREE TO THE TERMS AND CONDITIONS STATED ABO VE .  
   

Sincerely,  

V ICAL I NCORPORATED 

/s/ Vijay B. Samant  
Vijay B. Samant  
President and Chief Executive Officer  

/s/ Alan E. Dow        Dated: June 30, 2004  
Alan E. Dow, Ph.D.         



Exhibit 10.3 
   
September 20, 2004  
   
Jill Church  
227 Muirfield Way  
San Marcos, CA 92069  
   
Dear Jill:  
   
On behalf of Vijay Samant, I am pleased to confirm our offer of full-time employment with Vical. We hope that you will join us in this 
rewarding endeavor.  
   
As we discussed, the basic components of the position and compensation will be as follows:  
   

   
Additionally, you will receive stock options exercisable for 60,000 shares of Vical common stock. These options will be granted by the Stock 
Plan Committee of the Board and will reflect the fair market value of the stock on the date you begin as a Vical employee. The specific terms 
and conditions of these options are governed by both the Stock Incentive Plan of Vical Incorporated and the Option Agreement between you 
and the company. These will be provided to you upon execution of the required documents.  
   
You will also be considered for a cash bonus award targeted at 0 - 25% of the base salary paid to you during 2005. Bonuses are proposed in 
February of each year and, if approved by the Vical Board of Directors, are paid out in March.  
   
The enclosed benefit summary describes the benefits Vical currently offers to its employees. The effective date of group medical/dental 
coverage is the first of the month following your date of hire.  
   
Jill, this offer is also contingent upon (1) the execution of the Company’s standard form of Employee Proprietary Information and Inventions 
Agreement (see attachment), and (2) satisfying the requirements of the Immigration Control and Reform Act. The latter issue can be 
accomplished by presenting a document or documents that establish identity and eligibility for employment within three days of commencing 
employment. A copy of the INS (Employment Eligibility Verification) form is attached. If you have any questions with regard to documents 
appropriate for these purposes, please contact me directly.  
   
This offer is also contingent upon a background check and drug screen. A positive test will result in resention of the offer. Please contact HR at 
858-646-1142 to set up the process.  

Title:   Vice President, Chief Financial Officer 
Reporting To:   Vijay Samant 
Salary Rate:   $17,500.00/month (Which is equivalent to an annual salary of $210,000) 
Start Date:   October 11, 2004 



Jill Church  
Page 2  
   
Your employment with Vical is “at-will”. In other words, either you or Vical can terminate your employment at any time for any reason, with 
or without cause and with or without notice. Except as described in the attachment titled “Salary Continuation,” upon termination of your 
employment you will only be entitled to the compensation and benefits described previously in this letter for the period preceding the effective 
date of the termination.  
   
Please note that this offer supersedes any prior agreements, representations or promises of any kind, whether written, oral, express or implied, 
between the parties hereto with respect to the subject matters herein. It constitutes the full, complete and exclusive agreement between you and 
Vical with respect to the subject matters herein.  
   
We hope you will decide to join us. We look forward to hearing positively from you.  
   
Sincerely,  
   
Vicki Hewlett  
Director Human Resources  
   
Upon acceptance of this offer, please sign one copy of this letter and one copy of the Employee Proprietary Information and Inventions 
Agreement and return them to Vicki Hewlett at Vical.  
   
This offer of employment is accepted and agreed to:  
   
   
/s/ Jill Church       September 21, 2004 
Jill Church      Date             



Jill Church  
Attachment  
   
Salary Continuation  
   
Subject to mitigation , Vical will continue to pay your base compensation, at the rate then in effect, for up to six months following the 
termination of your employment if, prior to the fourth annual anniversary of the commencement of your employment:  
   

   
  1. Vical terminates your employment without your consent for any reason other than Cause or Disability ; or 

   
The salary continuation payments will cease in the event of your death. In order to receive your salary continuation, you will be required to sign 
a release in a form acceptable to Vical, of any and all claims that you may have against Vical.  
   
Definitions:  
   

  2. You voluntarily resign your employment for Good Reason 

   

  

1. Mitigation. The payments described in the section above titled “Salary Continuation” shall be reduced on a dollar-for-dollar basis 
by any other compensation earned by you for personal services performed as an employee or independent contractor during the six-
month period following the termination of your employment, including (without limitation) deferred compensation. You will apply 
your best efforts to seek and obtain other employment or consulting engagements, whether on a full- or part-time basis during such 
six-month period in order to mitigate the Company’s obligations. At reasonable intervals, you will report to Vical with respect to 
such efforts and any compensation earned during such six-month period. 

   

  
2. Cause shall mean a failure to perform your duties, other than a failure resulting from complete or partial incapacity due to physical 

or mental illness or impairment, gross misconduct or fraud or conviction of, or a plea of “guilty”  or “no contest”  to a felony. 

   

  
3. Disability shall mean that you, at the time your employment is terminated, have performed substantially none of your duties under 

this Agreement for a period of not less than three consecutive months as the result of your incapacity due to physical or mental 
illness. 

   

  
4. Good Reason shall mean that you have incurred a material reduction in your authority or responsibility or a reduction in base salary 

of more than 25%. 

   
/s/ Jill Church       September 21, 2004 
Jill Church      Date         



Exhibit 10.4 
   

***Text Omitted and Filed Separately 
with the Securities and Exchange Commission. 

Confidential Treatment Requested 
Under 17 C.F.R. Sections 200.80(b)(4) 

and 240.24b-2. 
   

FIFTH AMENDMENT TO RESEARCH COLLABORATION AND LICEN SE  
AGREEMENT DATED MAY 31, 1991  

   
This Fifth Amendment (“Fifth Amendment”), entered into this 8th day of September, 2005 (“Amendment Effective Date”), between 

Merck & Co., Inc. (“MERCK”) and Vical Incorporated (“VICAL”), amends the Research Collaboration and License Agreement between 
MERCK and VICAL dated May 31, 1991, as previously amended on April 27, 1994, December 13, 1995, November 3, 1997 and August 20, 
2003 (such August 20, 2003 amendment referred to as the “Fourth Amendment”) (collectively, including all amendments, the “Agreement”).  
   
RECITALS:  
   

WHEREAS, pursuant to the Agreement, MERCK obtained an exclusive license under VICAL PATENT RIGHTS and VICAL KNOW-
HOW to develop, make, have made, use and sell LICENSED PRODUCTS in the TERRITORY upon the terms and conditions set forth therein; 
and  
   

WHEREAS, AIDS VACCINE is a LICENSED PRODUCT and TREATMENT VACCINE is a LICENSED PRODUCT; and  
   

WHEREAS, the parties wish to amend the Agreement to provide for the reversion of non-exclusive rights to VICAL under the VICAL 
PATENT RIGHTS and VICAL KNOW-HOW for AIDS VACCINE and TREATMENT VACCINE for human immunodeficiency virus 
(“HIV-1”), subject to certain conditions described herein; and  
   

WHEREAS, under the Fourth Amendment, VICAL granted MERCK an option to obtain up to three (3) CANCER TARGET LICENSES; 
and  
   

WHEREAS, MERCK has recently exercised its option to obtain all three (3) CANCER TARGET LICENSES available to MERCK 
pursuant to the Fourth Amendment;  
   

WHEREAS, MERCK and VICAL have agreed that MERCK shall have an option to obtain up to [***] additional CANCER TARGET 
LICENSES, and to extend the Option Period (as such term is defined in the Fourth Amendment) for such CANCER TARGET LICENSES, on 
the same terms as applicable to CANCER TARGET LICENSES under the Fourth Amendment, as further set forth herein;  
   

NOW, THEREFORE, in consideration of the premises and covenants set forth herein, the parties hereto agree as follows:  
   

   
1 . This Fifth Amendment shall be effective as of the date set forth above (the “Amendment Effective Date” ). 

   

2. Modification of License Regarding AIDS VACCINE and TREATMENT VACCINE for HIV-1 . As of the Amendment Effective Date, 
the license granted to MERCK pursuant to Article 3.1 of the Agreement, and the rights and obligations of MERCK and VICAL arising 
therefrom, are modified as it relates to AIDS VACCINE and TREATMENT VACCINE for HIV-1. Accordingly, the following 
provisions of the Agreement shall be amended: 

   
  2.1 The following new definitions shall be added: 

“DNA HIV VACCINE” shall mean a bulk or finished vaccine containing a plasmid nucleic acid that encodes for an antigenic 
protein, where such vaccine is utilized for prevention and/or treatment of human immunodeficiency virus and/or diseases or medical 
conditions involving infection with human immunodeficiency virus.  
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“ELECTROPORATION” shall mean the use of an electrical pulse to temporarily disturb membranes of a cell or cells.  
   

“ELECTROPORATION EXCLUSIVITY PERIOD” shall mean the [***] period immediately following the Amendment Effective 
Date.  

   
“ELECTROPORATION HIV FIELD” shall mean the use of ELECTROPORATION TECHNOLOGY to assist with the in vivo 

delivery of the DNA HIV VACCINE into human tissue.  
   

“ELECTROPORATION TECHNOLOGY” shall mean any device for use in ELECTROPORATION, such device including any 
software, applicators or custom components used in such ELECTROPORATION.  

   
“VICAL ELECTROPORATION KNOW-HOW” shall mean all information and data in the ELECTROPORATION HIV FIELD, 

which are not generally known to the public, including, but not limited to, formulae, procedures, protocols, techniques and results of 
experimentation and testing, which are necessary or useful in the ELECTROPORATION HIV FIELD to make, use, develop, sell or seek 
regulatory approval to market a composition, or to practice any method or process related to information or data claimed or disclosed in 
any issued patent or pending patent application within the VICAL ELECTROPORATION PATENT RIGHTS, (i) which are in existence 
as of the Amendment Effective Date or thereafter during the ELECTROPORATION EXCLUSIVITY PERIOD and (ii) in which VICAL 
has a licensable or sublicensable interest and which is in the possession or control of VICAL (including but not limited to any such rights 
obtained by VICAL from Inovio Biomedical Corporation or its subsidiary). For clarification, VICAL ELECTROPORATION KNOW-
HOW shall not include any information and data pertaining to the DNA HIV VACCINE itself, and VICAL ELECTROPORATION 
KNOW-HOW shall not be included in the VICAL KNOW-HOW or VICAL PATENT RIGHTS.  

   
“VICAL ELECTROPORATION PATENT RIGHTS” shall mean any and all patents and patent applications in the TERRITORY 

which are necessary or useful in the ELECTROPORATION HIV FIELD and in which VICAL has a licensable or sublicensable interest 
as of the Amendment Effective Date or thereafter during the ELECTROPORATION EXCLUSIVITY PERIOD, including any patent 
issued from any such patent application, including utility, model and design patents and certification of invention, and all divisionals, 
continuations, continuations-in-part, reissues, renewals, extensions, or additions to any such patents and patent applications claiming 
benefit of the priority date thereof to the extent the foregoing are applicable to the ELECTROPORATION HIV FIELD. For clarification, 
VICAL ELECTROPORATION PATENT RIGHTS shall not include any patents or patent applications claiming the DNA HIV 
VACCINE or its manufacture or use, and VICAL ELECTROPORATION PATENT RIGHTS shall not be included in the VICAL 
KNOW-HOW or VICAL PATENT RIGHTS.  

   
Article 3.1 is amended by reorganizing the existing text of Article 3.1 into different subsections, and revising the text of such 

provision, as follows:  
   

   

   
2  

  
3.1 (a) VICAL grants to MERCK an exclusive license (even as to VICAL) under VICAL KNOW-HOW and VICAL PATENT 

RIGHTS to develop, make,  
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have made, use and sell LICENSED PRODUCTS, other than AIDS VACCINE and TREATMENT VACCINES for HIV-1, in the 
TERRITORY, and a non-exclusive license under VICAL KNOW-HOW and VICAL PATENT RIGHTS to conduct research with 
regard to LICENSED PRODUCTS, other than AIDS VACCINE and TREATMENT VACCINES for HIV-1, in the TERRITORY, 
with the right to grant sublicenses to AFFILIATES of MERCK and those persons or entities through whom MERCK, in the normal 
course of its business collaborates in the research, development, manufacture and/or sale of its products.  

   

  

(b) VICAL grants to MERCK a non-exclusive license under VICAL KNOW-HOW and VICAL PATENT RIGHTS to research, 
develop, make, have made, use and sell AIDS VACCINE and TREATMENT VACCINES for HIV-1 in the TERRITORY 
with the right to grant sublicenses to AFFILIATES of MERCK and those persons or entities through whom MERCK, in the 
normal course of its business collaborates in the research, development, manufacture and/or sale of its products. Such license 
shall be subject to the provisions of Article 3.5. 

   

  

(c) Notwithstanding the remaining provisions of this Article 3.1, nothing in this Agreement shall prohibit VICAL from utilizing 
the VICAL KNOW-HOW and/or VICAL PATENT RIGHTS, exclusive of MERCK KNOW-HOW, to develop, make, have 
made, use and sell, either by itself or with one or more third parties, products for the treatment of infectious diseases; 
provided, notwithstanding the preceding language in this Section 3.1(c), that VICAL shall not have any right to develop, 
make, have made, use or sell, either by itself or with one or more third parties, TREATMENT VACCINES other than AIDS 
VACCINE and TREATMENT VACCINES for HIV-1, which activities relating to AIDS VACCINE and TREATMENT 
VACCINES for HIV-1 shall be subject to the provisions of Article 3.5. 

   
  2.2 Article 2.6 of the Agreement is hereby amended to be replaced in its entirety as follows: 

Unless otherwise mutually agreed by MERCK and VICAL, responsibility for development of LICENSED PRODUCTS shall 
belong to MERCK; provided, however that VICAL or its licensees shall have responsibility for development of AIDS VACCINE 
and TREATMENT VACCINES for HIV-1 developed pursuant to VICAL’s retained rights under Article 3.5. In this connection, 
MERCK shall use diligent efforts, consistent with those applied to other products of similar commercial value, to conduct a 
development program for each LICENSED PRODUCT (other than those developed by VICAL or its licensees) to obtain regulatory 
approvals for such LICENSED PRODUCT to the extent provided in Article 13 below. [Since we are updating, deleted language no 
longer applicable] Summary reports with respect to such development activities shall be made as outlined in Article 13 below.  

   

   
  2.3 A new Article 3.5 shall be added to the Agreement, as follows: 

   
  3.5 Rights With Respect to Human Immunodeficiency Virus . 
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(a) VICAL shall retain the non-exclusive right under the VICAL PATENT RIGHTS and VICAL KNOW-HOW to research, 

develop, make, have made, use, sell, offer for sale and/or import AIDS VACCINE and TREATMENT VACCINES for HIV-
1 in the TERRITORY with the right to grant licenses (including the right to further sublicense under such licenses). 



   

  

(b) VICAL shall retain the non-exclusive right under the VICAL ELECTROPORATION KNOW-HOW and VICAL 
ELECTROPORATION PATENT RIGHTS to conduct research of DNA HIV VACCINE using ELECTROPORATION 
TECHNOLOGY in the ELECTROPORATION HIV FIELD in the TERRITORY on its own behalf and on behalf of its 
AFFILIATES or any federal government agency. VICAL grants to MERCK during the ELECTROPORATION 
EXCLUSIVITY PERIOD a non-exclusive license under VICAL ELECTROPORATION KNOW-HOW and VICAL 
ELECTROPORATION PATENT RIGHTS to conduct research of DNA HIV VACCINE using ELECTROPORATION 
TECHNOLOGY in the ELECTROPORATION HIV FIELD in the TERRITORY, with the right to grant sublicenses to 
AFFILIATES of MERCK and those persons or entities through whom MERCK, in the normal course of its business, 
collaborates in the research of its products. 

   

  

(c) In addition to the rights retained by VICAL in the ELECTROPORATION HIV FIELD set forth in Section 3.5(b), VICAL 
retains the exclusive right under the VICAL ELECTROPORATION KNOW-HOW and VICAL ELECTROPORATION 
PATENT RIGHTS to develop, make, have made, use, sell, offer for sale and/or import DNA HIV VACCINE using 
ELECTROPORATION TECHNOLOGY in the ELECTROPORATION HIV FIELD in the TERRITORY, provided, 
however, that during the ELECTROPORATION EXCLUSIVITY PERIOD, such rights retained by VICAL shall subject to 
the provisions of Section 3.5(d). During the ELECTROPORATION EXCLUSIVITY PERIOD, VICAL shall not have the 
right to grant sublicenses to any third party of its rights retained under this Section 3.5(b) or (c), but may engage in clinical 
development activities on its own behalf and on behalf of its AFFILIATES or any federal government agency. If MERCK 
and VICAL do not enter into a license pursuant to the right of negotiation under Section 3.5(d), VICAL shall have the right 
to grant sublicenses (including the right to further sublicense under such licenses) of its rights retained under Sections 3.5(b) 
and (c). 
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(d) During the ELECTROPORATION EXCLUSIVITY PERIOD, Merck shall have an exclusive option to negotiate an 
exclusive, sublicensable license under the VICAL ELECTROPORATION KNOW-HOW and VICAL 
ELECTROPORATION PATENT RIGHTS to develop, make, have made, use, sell, offer for sale and/or import DNA HIV 
VACCINE using ELECTROPORATION TECHNOLOGY in the ELECTROPORATION HIV FIELD in the TERRITORY, 
and a non-exclusive, sublicenseable license under VICAL ELECTROPORATION KNOW-HOW and VICAL 
ELECTROPORATION PATENT RIGHTS to conduct research with regard to DNA HIV VACCINE using 
ELECTROPORATION TECHNOLOGY in the ELECTROPORATION HIV FIELD in the TERRITORY, such license to be 
on terms to be negotiated in good faith between the parties (and, as applicable, subject to the terms and conditions of the 
license granted to VICAL by Inovio Biomedical Corporation or its subsidiary). MERCK may, in its discretion, notify 
VICAL in writing at any time during the ELECTROPORATION EXCLUSIVITY PERIOD that it desires to obtain such an 
exclusive license in the ELECTROPORATION HIV FIELD, and the parties shall thereafter negotiate in good faith 
regarding the terms of such an exclusive license; provided that any agreement for such an exclusive license negotiated by the 
parties would have to be signed by the parties within ninety (90) days after the end of the ELECTROPORATION 
EXCLUSIVITY PERIOD and VICAL may continue to conduct research pursuant to its rights under Section 3.5(b) during 
the period from the written notice from MERCK to VICAL through the date that any agreement for such an exclusive 
license is signed by the parties. MERCK’s rights pursuant to this Section 3.5(d) shall expire upon the expiration of the 
ELECTROPORATION EXCLUSIVITY PERIOD. If MERCK does not notify VICAL in writing that it desires to obtain 
such an exclusive license in the ELECTROPORATION HIV FIELD during the ELECTROPORATION EXCLUSIVITY 
PERIOD or, if MERCK does so notify VICAL during the ELECTROPORATION EXCLUSIVITY PERIOD but the parties 
do not enter  



   

  
into an agreement for such an exclusive license after good faith negotiations within ninety (90) days after the end of the 
ELECTROPORATION EXCLUSIVITY PERIOD, then VICAL shall have no further obligation to MERCK with respect to 
a license under VICAL ELECTROPORATION KNOW-HOW and VICAL ELECTROPORATION PATENT RIGHTS.  

   

  
2.4 In Article 13.1 of the Agreement, at the end of the first sentence, the following language shall be added: “provided, however, that 

effective as of the Amendment Effective Date for the Fifth Amendment, MERCK shall have no obligation to exercise such diligent 
efforts with regard to an AIDS VACCINE or TREATMENT VACCINES for HIV-1.”  

   

3. No Obligation to Provide Data; No Diligence Obligation . MERCK shall have no obligation to provide any MERCK KNOW-HOW or 
any other materials, data or other information to VICAL in connection with the reversion to VICAL of rights to AIDS VACCINE and 
TREATMENT VACCINE for HIV-1 as contemplated by this Fifth Amendment. VICAL shall have no diligence obligation with regard to 
development or commercialization by VICAL or its licensees of any AIDS VACCINE or TREATMENT VACCINE for HIV-1. 

   
4. Additional Option to Obtain Exclusive License for CANCER TARGETS . 

   

  

(a) Additional Option Grant . In addition to the CANCER TARGET Option granted pursuant to the Fourth Amendment, VICAL 
hereby grants MERCK an additional option (the “Additional Option”) to obtain a license under the VICAL PATENT RIGHTS and 
VICAL KNOW-HOW to make, have made, use, sell, offer to sell and import CANCER VACCINES in the TERRITORY for up to 
an additional [***] CANCER TARGETS. Except as provided in this Fifth Amendment, the terms and conditions of the Additional 
Option, and the CANCER TARGET LICENSES obtained by MERCK pursuant to such an Additional Option, shall be as provided 
for in Paragraph 9 of the Fourth Amendment. VICAL intends to grant to a third party the first right to obtain a license under the 
VICAL PATENT RIGHTS and VICAL KNOW-HOW solely with respect to such CANCER TARGETS described on 
Attachment 1 (the “Third Party Right”), and MERCK acknowledges that, notwithstanding anything to the contrary in Paragraph 9 
of the Fourth Amendment, the Additional Option granted to MERCK with respect to such CANCER TARGETS is subject to such 
Third Party Right and may only be exercised if such third party waives or does not exercise the Third Party Right. For avoidance of 
doubt, in exercising the Additional Option for a CANCER TARGET LICENSE, a CANCER TARGET shall be identified by 
MERCK by providing appropriate identifying information identifying such CANCER TARGET; such appropriate information may 
include, but shall not limited to, GenBank accession numbers, a locus link number, or other identifying information that uniquely 
identifies such CANCER TARGET. 

   

  

(b) Additional Option Period . The term of the Additional Option shall commence on the Amendment Effective Date of this Fifth 
Amendment and shall expire on the [***] anniversary thereof (the “Additional Option Period”). Such Additional Option Period 
shall be automatically renewed for [***] additional [***] terms, for a total of [***], unless MERCK notifies VICAL in writing prior 
to the first anniversary of the Amendment Effective Date of this Fifth Amendment (for the [***] year of the Additional Option 
Term), or the [***] anniversary of the Amendment Effective Date of this Fifth Amendment (for the [***] year of the Additional 
Option Term) that it does not desire to further extend the Additional Option Period or MERCK does not make the payment for the 
[***] year of the Additional Option Term or the [***] year of the Additional Option Term as provided in Paragraph 5(c) below. 
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(c) Payment for [***] of Additional Option Period . As consideration for the Additional Option during [***] year of the Additional 

Option Period, MERCK shall pay to VICAL [***] for each CANCER TARGET for which it has not yet exercised an Additional  

          ***Confidential Treatment Requested 



   

  

Option as of the [***] anniversary of the Amendment Effective Date of this Fifth Amendment. As consideration for the Additional 
Option during [***] year of the Additional Option Period, MERCK shall pay to VICAL [***] for each CANCER TARGET for 
which it has not yet exercised an Additional Option as of the [***] anniversary of the Amendment Effective Date of this Fifth 
Amendment. Such payments shall be made within 30 days after the start of the [***] years of the Additional Option Period, and 
upon issuance of an invoice to MERCK by VICAL. No payment shall be required for Merck obtaining the Additional Option 
during [***].  

   
5. The parties have agreed upon a press release relating to this Fifth Amendment, which is attached hereto as Attachment 2. 

   

6. Effect of Amendment . In no event shall this Fifth Amendment be interpreted as a termination of the Agreement. This Fifth Amendment 
shall not be interpreted as an amendment of any provisions of the Agreement except as specifically set forth in this Fifth Amendment, and 
all other terms and conditions of the Agreement shall remain unmodified and in full force and effect except specifically amended by this 
Fifth Amendment. 

   

7. Defined Terms . Unless otherwise provided in this Fifth Amendment, all capitalized terms in this Fifth Amendment shall have the 
meaning provided for in the Agreement. 
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8. Counterparts . This Fifth Amendment may be executed in two or more counterparts, each of which shall be deemed an original, but all of 
which together shall constitute one and the same instrument. 
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IN WITNESS WHEREOF the parties have executed this Agreement the day and year first above written.  
   
MERCK & CO., INC.       VICAL INCORPORATED 

BY:   /s/ Mervyn J. Turner, Ph.D.        BY:   /s/ Mr. Vijay B. Samant  
TITLE: 

  

Senior Vice President, Worldwide Licensing and External 
Research   

  

  

TITLE: 
  

President & CEO  

DATE:   September 8, 2005       DATE:   September 8, 2005  



Attachment 1  
   
[***]  
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Exhibit 99.1 
   

   

   
Vical Announces Pricing of Common Stock in Registered Direct Offering  

   
SAN DIEGO—October 12, 2005—Vical Incorporated (Nasdaq:VICL) today announced that it has obtained commitments to purchase 
approximately $22.6 million of its common stock in a registered direct offering. Under the terms of the transaction, Vical will sell 
approximately 4.7 million shares of its common stock at $4.80 per share to a select group of institutional investors. The 30-day average closing 
price of Vical common stock was $4.83.  
   
The closing of the offering is expected to take place on October 17, 2005, subject to the satisfaction of customary closing conditions. All of the 
shares of common stock are being offered by Vical pursuant to an effective registration statement previously filed with the Securities and 
Exchange Commission. Piper Jaffray & Co. acted as lead placement agent for the offering, with Needham & Company, LLC, and Rodman & 
Renshaw, LLC, acting as co-placement agents.  
   
This press release shall not constitute an offer to sell or the solicitation of an offer to buy nor shall there be any sale of these securities in any 
state or jurisdiction in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities laws of 
any such state or jurisdiction. The shares of common stock may only be offered by means of a prospectus. Copies of the final prospectus 
supplement and accompanying base prospectus can be obtained from Piper Jaffray & Co. at 800 Nicollet Mall, Suite 800, Minneapolis, MN 
55402, +1-612-303-6000.  
   
About Vical  
   

     

10390 Pacific Center Court, San Diego, CA 92121-4340  
858 • 646 • 1100, FAX: 858 • 646 • 1150  
www.vical.com  

   

News Release 

FOR IMMEDIATE RELEASE  
October 12, 2005     

  

Contacts:  

   

Alan R. Engbring  
Executive Director, Investor Relations  
(858) 646-1127  
Website: www.vical.com     

Jill M. Church  
Vice President and Chief Financial Officer  

Vical researches and develops biopharmaceutical products based on its patented DNA delivery technologies for the prevention and treatment of 
serious or life-threatening diseases. Potential applications of the company’s DNA delivery technology include DNA vaccines for infectious 
diseases or cancer, in which the expressed  
   

-more-  



protein is an immunogen; cancer immunotherapeutics, in which the expressed protein is an immune system stimulant; and cardiovascular 
therapies, in which the expressed protein is an angiogenic growth factor. The company has retained all rights to its internally developed product 
candidates. In addition, the company collaborates with major pharmaceutical companies and biotechnology companies that give it access to 
complementary technologies or greater resources. These strategic partnerships provide the company with mutually beneficial opportunities to 
expand its product pipeline and serve significant unmet medical needs. Additional information on Vical is available at www.vical.com .  
   
This press release contains forward-looking statements subject to risks and uncertainties that could cause actual results to differ materially from 
those projected, including: whether the offering will close as expected on October 17, if at all; whether any product candidates will be shown to 
be safe and efficacious in clinical trials; the timing of clinical trials; whether Vical or its collaborative partners will seek or gain approval to 
market any product candidates; the dependence of the company on its collaborative partners; and additional risks set forth in the company’s 
filings with the Securities and Exchange Commission. These forward-looking statements represent the company’s judgment as of the date of 
this release. The company disclaims, however, any intent or obligation to update these forward-looking statements.  
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