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UNITED STATES  

SECURITIES AND EXCHANGE COMMISSION  
Washington, D.C. 20549  

   

   

FORM 8-K  
   

CURRENT REPORT  
   

Pursuant to Section 13 or 15(d) of the  
Securities Exchange Act of 1934  

   
Date of report (Date of earliest event reported):  July 11, 2010  

   

   

Aon Corporation  
(Exact Name of Registrant as Specified in Charter)  

   

   

   
Registrant’s telephone number, including area code:  (312) 381-1000  

   
Not Applicable  

(Former Name or Former Address, if Changed Since Last Report)  
   

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of 
the following provisions ( see General Instruction A.2. below):  

   
    Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)  
   
�     Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)  
   
�     Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))  
   
�     Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))  
   
   
   

 

Delaware  
   1-7933  

   36-3051915  
(State or Other Jurisdiction  

of Incorporation)  
   

(Commission File Number)  
   

(IRS Employer  
Identification No.)  

200 East Randolph Street, Chicago, Illinois  
   60601  

(Address of Principal Executive Offices)  
   (Zip Code)  



   
Item 1.01. Entry into a Material Definitive Agreement.  
   
Agreement and Plan of Merger  
   

On July 11, 2010, Aon Corporation, a Delaware corporation (“Aon”), entered into an Agreement and Plan of Merger (the “Merger 
Agreement”) with Hewitt Associates, Inc., a Delaware corporation (“Hewitt”), Alps Merger Corp., a Delaware corporation and wholly owned 
subsidiary of Aon (“Merger Sub”), and Alps Merger LLC, a Delaware limited liability company and wholly owned subsidiary of Aon (“Merger 
LLC”).  The Merger Agreement provides, among other things, that, upon the terms and subject to the conditions set forth in the Merger 
Agreement, (i) Merger Sub will merge with and into Hewitt, with Hewitt surviving as a wholly owned subsidiary of Aon (the “Merger”), and 
(ii) following the completion of the Merger, the surviving corporation from the Merger will merge with and into Merger LLC (the “Subsequent 
Merger”), with Merger LLC surviving the Subsequent Merger and continuing as a wholly owned subsidiary of Aon.  

   
Subject to the terms and conditions of the Merger Agreement, which has been approved and adopted by the boards of directors of each 

of Aon and Hewitt, at the effective time of the Merger (the “Effective Time”), each share of Class A common stock, par value $0.01 per share, 
of Hewitt (“Hewitt Common Stock”) outstanding immediately prior to the Effective Time will convert into, at the election of each of the 
holders of Hewitt Common Stock, (i) 0.6362 of a share of common stock, par value $1.00 per share, of Aon (“Aon Common Stock”), and 
$25.61 in cash (the “Mixed Consideration”), (ii) an amount of cash (the “Cash Consideration”) equal to the sum of (a) $25.61 and (b) the 
product obtained by multiplying 0.6362 by the Closing Volume-Weighted Average Price (as defined in the Merger Agreement), or (iii) a 
number of shares of Aon Common Stock (the “Stock Consideration”) equal to the sum of (a) 0.6362 and (b) the quotient obtained by dividing 
$25.61 by the Closing Volume-Weighted Average Price (the “Exchange Ratio”).  Holders of Hewitt Common Stock who do not make an 
election will receive the Mixed Consideration.  The consideration to be paid to holders of Hewitt Common Stock electing to receive the Cash 
Consideration or the Stock Consideration in connection with the Merger is subject, pursuant to the terms of the Merger Agreement, to 
automatic adjustment, as applicable, to ensure that the amount of cash paid and the number of shares of Aon Common Stock issued by Aon in 
the Merger each represents approximately 50% of the aggregate merger consideration (taking into account the roll-over of Hewitt options, as 
described below).  No fractional shares of Aon Common Stock will be issued in the Merger, and holders of Hewitt Common Stock will receive 
cash in lieu of any fractional shares of Aon Common Stock.  

   
In connection with the Merger, each outstanding unvested Hewitt stock option will fully vest, and, pursuant to the Merger Agreement, 

at the Effective Time, each outstanding Hewitt stock option will be converted into an option to purchase Aon Common Stock, with the same 
terms and conditions (but taking into account any changes, including any acceleration or vesting of such option, by reason of the Merger), with 
adjustments to reflect the Exchange Ratio.  Shares of Hewitt restricted stock will vest and be converted into the Mixed Consideration, and 
restricted stock units of Hewitt and performance share units of Hewitt will be settled in Hewitt common stock and then converted into the 
Mixed Consideration.  

   
The closing of the Merger is subject to certain conditions, including, among others, (i) approval and adoption by Hewitt stockholders 

of the Merger Agreement, (ii) approval by Aon stockholders of the issuance of Aon Common Stock in connection with the Merger, (iii) the  
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expiration or termination of the waiting period under the Hart-Scott-Rodino Antitrust Improvements Act and certain approvals by foreign 
governmental entities, (iv) no court order prohibiting the transactions contemplated by the Merger Agreement, (v) receipt of tax opinions from 
counsel to each of Aon and Hewitt with respect to the treatment of the Merger and Subsequent Merger from a tax perspective, (vi) no exercise 
of appraisal rights by more than 12.5% of Hewitt stockholders and (vii) subject to materiality exceptions, the accuracy of the representations 
and warranties made by Aon, Merger Sub and Merger LLC, on the one hand, and Hewitt, on the other hand, and compliance by Aon, Merger 
Sub, Merger LLC and Hewitt with their respective obligations under the Merger Agreement.  

   
Each of Aon and Hewitt has made representations and warranties in the Merger Agreement.  Hewitt has agreed to certain covenants 

and agreements, including, among others, (i) to conduct its business in the ordinary course of business during the period between the execution 
of the Merger Agreement and the closing of the Merger, (ii) not to solicit alternate transactions and (iii) to call and hold a special stockholders’ 
meeting and recommend adoption of the Merger Agreement.  Aon has also agreed to various covenants and agreements, including, among 
other things, (i) to conduct its business in the ordinary course of business during the period between the execution of the Merger Agreement 
and the closing of the Merger and (ii) to call and hold a special stockholders’ meeting to approve the issuance of Aon Common Stock in 
connection with the Merger.  

   
The Merger Agreement contains specified termination rights for both Aon and Hewitt.  If the Merger Agreement is terminated under 

certain specified circumstances, Hewitt must pay Aon a termination fee of $85 million or $190 million, as applicable.  If the Merger Agreement 
is terminated under certain other specified circumstances, Aon must pay Hewitt a termination fee of $190 million or, if the Merger Agreement 
is terminated under certain specified circumstances relating to Aon’s failure to obtain the requisite financing for the Merger, a termination fee 
of $225 million.  

   
The Merger and the Subsequent Merger, considered together as a single integrated transaction for United States federal income tax 

purposes along with the other transactions effected pursuant to the Merger Agreement, are intended to qualify as a “reorganization” within the 
meaning of Section 368(a) of the Internal Revenue Code of 1986, as amended.  

   
The Merger Agreement also provides that, at the Effective Time, the board of directors of Aon will consist of the fourteen current Aon 

directors and two directors mutually agreed upon by Aon and Hewitt.  
   
The foregoing summary of the Merger Agreement and the transactions contemplated thereby contained in this Item 1.01 does not 

purport to be a complete description and is qualified in its entirety by reference to the terms and conditions of the Merger Agreement, a copy of 
which is attached as Exhibit 2.1 and incorporated herein by reference.  

   
The Merger Agreement has been included in this communication to provide investors and stockholders with information regarding its 

terms.  It is not intended to provide any other factual information about Aon, Merger Sub, Merger LLC or Hewitt.  The representations, 
warranties and covenants contained in the Merger Agreement were made only for purposes of that agreement and as of specific dates, were 
solely for the benefit of the parties to the Merger  
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Agreement, may be subject to limitations agreed upon by the contracting parties, including being qualified by confidential disclosures made for 
the purposes of allocating contractual risk between the parties to the Merger Agreement instead of establishing these matters as facts, and may 
be subject to standards of materiality applicable to the contracting parties that differ from those applicable to investors.  Investors are not third-
party beneficiaries under the Merger Agreement and should not rely on the representations, warranties and covenants or any descriptions 
thereof as characterizations of the actual state of facts or condition of Aon, Merger Sub, Merger LLC or Hewitt or any of their respective 
subsidiaries or affiliates.  Moreover, information concerning the subject matter of the representations and warranties may change after the date 
of the Merger Agreement, which subsequent information may or may not be fully reflected in Aon’s or Hewitt’s public disclosures.  
   
Debt Commitment Letter  
   

Concurrently, and in connection with entering into the Merger Agreement, Aon entered into a commitment letter (the “Debt 
Commitment Letter”) with Credit Suisse AG, Cayman Islands Branch (“Credit Suisse”), Credit Suisse Securities (USA) LLC (“CS Securities”) 
and Morgan Stanley Senior Funding, Inc. (“Morgan Stanley”) pursuant to which, subject to the conditions set forth therein, Credit Suisse and 
Morgan Stanley committed to provide an unsecured term loan financing of up to $1.0 billion (the “Term Loan Facility”) and an unsecured 
bridge financing of up to $1.5 billion (the “Bridge Facility” and, together with the Term Loan Facility, the “Facilities”).  Aon has the option to 
issue up to $1.5 billion in senior notes in lieu of all or a portion of the drawing under the Bridge Facility or to refinance all or a portion of the 
Bridge Facility at a later date. The proceeds from these borrowings or issuances will be used by Aon to pay a portion of the cash consideration 
to be paid in the Merger, to refinance existing indebtedness of Hewitt and its subsidiaries and to pay related fees and expenses.  Pursuant to the 
Debt Commitment Letter, CS Securities and Morgan Stanley will act as joint lead arrangers and bookrunners for each of the Facilities, Credit 
Suisse, acting through one or more of its branches or affiliates, will act as administrative agent for each of the Facilities, and Morgan Stanley 
will act as syndication agent for each of the Facilities.  The Term Loan Facility will mature three years following the Effective Time, and the 
Bridge Facility will mature 364 days following the Effective Time.  The Debt Commitment Letter provides, among other things, that the 
closings of the Term Loan Facility and the Bridge Facility are subject to certain conditions.  

   
The foregoing summary of the Debt Commitment Letter and the transactions contemplated thereby contained in this Item 1.01 does 

not purport to be a complete description and is qualified in its entirety by reference to the terms and conditions of the Debt Commitment Letter, 
a copy of which is attached as Exhibit 10.1 and incorporated herein by reference.  

   
Safe Harbor Statement  
   

This communication contains certain statements related to future results, or states our intentions, beliefs and expectations or 
predictions for the future which are forward-looking statements as that term is defined in the Private Securities Litigation Reform Act of 1995. 
These forward-looking statements are subject to certain risks and uncertainties that could cause actual results to differ materially from either 
historical or anticipated results depending on a variety of factors. Potential factors that could impact results include: the possibility that the 
expected efficiencies and cost savings from the proposed transaction will not be realized, or will not be  
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realized within the expected time period; the ability to obtain governmental approvals of the merger on the proposed terms and schedule 
contemplated by the parties; the failure of stockholders of Hewitt to approve the proposed merger; the failure of the stockholders of Aon to 
approve the issuance of Aon Common Stock to Hewitt stockholders; the risk that the Aon and Hewitt businesses will not be integrated 
successfully; disruption from the proposed transaction making it more difficult to maintain business and operational relationships; the 
possibility that the proposed transaction does not close, including, but not limited to, due to the failure to satisfy the closing conditions; general 
economic conditions in different countries in which Aon and Hewitt do business around the world; changes in global equity and fixed income 
markets that could affect the return on invested assets; fluctuations in exchange and interest rates that could influence revenue and expense; 
rating agency actions that could affect Aon’s ability to borrow funds; funding of Aon’s various pension plans; changes in the competitive 
environment; changes in commercial property and casualty markets and commercial premium rates that could impact revenues; the outcome of 
inquiries from regulators and investigations related to compliance with the U.S. Foreign Corrupt Practices Act and non-U.S. anti-corruption 
laws; the impact of investigations brought by U.S. state attorneys general, U.S. state insurance regulators, U.S. federal prosecutors, U.S. federal 
regulators, and regulatory authorities in the U.K. and other countries; the impact of class actions and individual lawsuits including client class 
actions, securities class actions, derivative actions and ERISA class actions; the cost of resolution of other contingent liabilities and loss 
contingencies; and the ability to realize the anticipated benefits to Aon of the Benfield merger.  Further information concerning Aon, Hewitt, 
and their business, including factors that potentially could materially affect Aon’s and Hewitt’s financial results, is contained in Aon’s and 
Hewitt’s filings with the Securities and Exchange Commission (the “SEC”).  See Aon’s and Hewitt’s Annual Reports on Form 10-K and 
Annual Reports to Stockholders for the fiscal years ended December 31, 2009 and September 30, 2009, respectively, and other public filings 
with the SEC for a further discussion of these and other risks and uncertainties applicable to our businesses. Neither Aon nor Hewitt 
undertakes, and each of them expressly disclaims, any duty to update any forward-looking statement whether as a result of new information, 
future events or changes in their respective expectations, except as required by law.  
   
Additional Information  
   

This communication does not constitute an offer to sell or the solicitation of an offer to buy our securities or the solicitation of any 
vote or approval.  This communication is being made in respect of the proposed transaction involving Aon and Hewitt.  In connection with the 
proposed transaction, Aon and Hewitt will be filing documents with the SEC, including the filing by Aon of a registration statement on 
Form S-4, and Aon and Hewitt intend to mail a joint proxy statement regarding the proposed Merger to their respective stockholders that will 
also constitute a prospectus of Aon. Before making any voting or investment decision, investors and stockholders are urged to read carefully in 
their entirety the joint proxy statement/prospectus regarding the proposed transaction and any other relevant documents filed by either Aon or 
Hewitt with the SEC when they become available because they will contain important information about the proposed transaction.  You may 
obtain copies of all documents filed with the SEC regarding this transaction, free of charge, at the SEC’s website ( www.sec.gov ), by accessing 
Aon’s website at www.aon.com under the heading “Investor Relations” and then under  
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the link “SEC Filings” and from Aon by directing a request to Aon at Aon Corporation, 200 E. Randolph Street, Chicago, Illinois 60601, 
Attention: Investor Relations, and by accessing Hewitt’s website at www.hewittassociates.com under the heading “Investor Relations” and then 
under the link “Reports & SEC Filings” and from Hewitt by directing a request to Hewitt at Hewitt Associates, Inc., 100 Half Day Road, 
Lincolnshire, Illinois 60069, Attention: Investor Relations.  
   

Aon and Hewitt and their respective directors and executive officers and certain other members of management and employees may 
be deemed to be participants in the solicitation of proxies in respect of the proposed transaction. You can find information about Aon’s 
directors and executive officers in its definitive proxy statement filed with the SEC on April 7, 2010. You can find information about Hewitt’s 
directors and executive officers in its definitive proxy statement filed with the SEC on December 16, 2009. Other information regarding the 
participants in the proxy solicitation and a description of their direct and indirect interests, by security holdings or otherwise, will be contained 
in the joint proxy statement/prospectus and other relevant materials to be filed with the SEC when they become available. You can obtain free 
copies of these documents from Aon and Hewitt using the contact information above.  
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Item 9.01. Financial Statements and Exhibits.  
   

(a)—(c)    Not applicable.  
   
(d)            Exhibits:  
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Exhibit  
Number  

   Description of Exhibit  
         

2.1 
   Agreement and Plan of Merger, dated as of July 11, 2010, among Aon, Alps Merger Corp., Alps Merger LLC and Hewitt.  

         
10.1 

   
Debt Commitment Letter, dated as of July 11, 2010, among Aon, Credit Suisse Securities (USA) LLC, Credit Suisse AG, Cayman 
Islands Branch and Morgan Stanley Senior Funding, Inc.  



   
SIGNATURES  

   
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf 

by the undersigned hereunto duly authorized.  
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Aon CORPORATION  

      
   

By:  /s/ Gregory C. Case  
      

Gregory C. Case  
      

President and Chief Executive Officer  
Date: July 12, 2010  

   



   
EXHIBIT INDEX  
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Number  
   Description of Exhibit  

         
2.1 

   Agreement and Plan of Merger, dated as of July 11, 2010, among Aon, Alps Merger Corp., Alps Merger LLC and Hewitt.  
         

10.1 
   

Debt Commitment Letter, dated as of July 11, 2010, among Aon, Credit Suisse Securities (USA) LLC, Credit Suisse AG, Cayman 
Islands Branch and Morgan Stanley Senior Funding, Inc.  



Exhibit 2.1 
   
   
   

AGREEMENT AND PLAN OF MERGER  
   
   

Among  
   
   

AON CORPORATION,  
   
   

ALPS MERGER CORP.,  
   
   

ALPS MERGER LLC  
   
   

And  
   
   

HEWITT ASSOCIATES, INC.  
   
   

Dated as of July 11, 2010  
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AGREEMENT AND PLAN OF MERGER  

   
AGREEMENT AND PLAN OF MERGER, dated as of July 11, 2010, among Aon Corporation, a Delaware corporation (“ Parent ”), 

Alps Merger Corp., a Delaware corporation (“ Merger Sub ”) and a wholly owned subsidiary of Parent, Alps Merger LLC, a Delaware limited 
liability company (“ Merger LLC ”) and a wholly owned subsidiary of Parent, and Hewitt Associates, Inc., a Delaware corporation (the “ 
Company ”).  

   
W I T N E S S E T H:  

   
WHEREAS, the Boards of Directors of Parent, Merger Sub and the Company, and the sole member of Merger LLC, have each 

determined that the transactions described herein are consistent with, and will further, their respective business strategies and goals, and have 
deemed it advisable and in the best interests of their respective companies and stockholders that Parent and the Company enter into a business 
combination;  

   
WHEREAS, in furtherance thereof, the respective Boards of Directors of Parent, Merger Sub and the Company have approved and 

declared advisable this Agreement and the merger of Merger Sub into the Company (the “ Merger ”) in accordance with the applicable 
provisions of the Delaware General Corporation Law (the “ DGCL ”) and upon the terms and subject to the conditions set forth in this 
Agreement;  

   
WHEREAS, immediately following the Merger, Parent will cause the surviving corporation in the Merger to merge with and into 

Merger LLC, a direct wholly owned subsidiary of Parent (the “ Subsequent Merger ”), in accordance with Section 1.08 , on the terms and 
subject to the conditions of this Agreement and in accordance with the Delaware Limited Liability Company Act (the “ LLC Act ”);  

   
WHEREAS, for U.S. federal income tax purposes, it is intended that the Merger and the Subsequent Merger shall qualify as a 

“reorganization” within the meaning of Section 368(a) of the Internal Revenue Code of 1986, as amended (the “ Code ”), and that this 
Agreement will be, and hereby is, adopted as a plan of reorganization; and  

   
WHEREAS, Parent, Merger Sub, Merger LLC and the Company desire to make certain representations, warranties, covenants and 

agreements in connection with the Merger and also to prescribe various conditions to the Merger.  
   
NOW, THEREFORE, in consideration of the foregoing and the representations, warranties, covenants and agreements contained 

herein, and intending to be legally bound hereby, Parent, Merger Sub, Merger LLC and the Company agree as follows:  
   

ARTICLE I  
   

The Merger and Subsequent Merger  
   

SECTION 1.01.      The Merger .  On the terms and subject to the conditions set forth in this Agreement, and in accordance 
with the DGCL, Merger Sub shall be merged with and into the Company at the Effective Time.  At the Effective Time, the separate corporate  
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existence of Merger Sub shall cease and the Company shall continue as the surviving corporation (the “ Surviving Corporation ”).  The Merger, 
Subsequent Merger, the issuance by Parent of Parent Common Stock in connection with the Merger (the “ Share Issuance ”), payment of cash 
consideration in connection with the Merger and the other transactions contemplated by this Agreement are referred to herein as the “ 
Transactions ”.  

   
SECTION 1.02.      Closing .  The closing of the Transactions (the “ Closing ”) shall take place at the offices of Sidley Austin 

LLP, One South Dearborn Street, Chicago, Illinois, at 10:00 a.m. local time, no later than the second Business Day following the date on which 
each of the conditions set forth in Article VII is satisfied or, to the extent permitted by Law, waived by the party entitled to waive such 
condition (except for any conditions that by their nature can only be satisfied on the Closing Date, but subject to the satisfaction of such 
conditions or waiver by the party entitled to waive such conditions) or at such other time and place as Parent and the Company shall agree.  The 
date on which the Closing occurs is referred to herein as the “ Closing Date ”.  

   
SECTION 1.03.      Effective Time .   On the Closing Date, the Company and Merger Sub shall file with the Secretary of 

State of the State of Delaware a certificate of merger or other appropriate documents (in any such case, the “ Certificate of Merger ”) executed 
in accordance with the relevant provisions of the DGCL and shall make all other filings or recordings required under the DGCL.  The Merger 
shall become effective at such time as the Certificate of Merger is duly filed with such Secretary of State, or at such other time as Parent and 
the Company shall agree and specify in the Certificate of Merger (the time the Merger becomes effective being the “ Effective Time ”).  

   
SECTION 1.04.      Effects .  The Merger shall have the effects set forth in this Agreement and Section 259 of the DGCL.  
   
SECTION 1.05.      Certificate of Incorporation and By-laws .  
   
(a)           At the Effective Time, the certificate of incorporation of Merger Sub as in effect immediately prior to the Effective 

Time shall be the certificate of incorporation of the Surviving Corporation until thereafter amended in accordance with the provisions thereof 
and hereof and applicable Law, in each case consistent with the obligations set forth in Section 6.06 .  

   
(b)           At the Effective Time, the By-laws of Merger Sub as in effect immediately prior to the Effective Time shall be the 

By-laws of the Surviving Corporation until thereafter changed or amended as provided therein or by Law.  
   
SECTION 1.06.      Directors .  The directors of Merger Sub immediately prior to the Effective Time shall be the directors of 

the Surviving Corporation, until the earlier of their resignation or removal or until their respective successors are duly elected and qualified, as 
the case may be.  

   
SECTION 1.07.      Officers .  The officers of Merger Sub immediately prior to the Effective Time shall be the officers of the 

Surviving Corporation, until the earlier of their resignation or removal or until their respective successors are duly elected or appointed and 
qualified, as the case may be.  
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SECTION 1.08.      Subsequent Merger .  
   
(a)           Immediately after the Effective Time, Parent will cause the Surviving Corporation to merge with and into Merger 

LLC, the separate corporate existence of the Surviving Corporation shall thereupon cease, Merger LLC shall continue as the surviving entity 
(the “ Surviving Company ”) and all of the rights and obligations of the Surviving Corporation under this Agreement shall be deemed the rights 
and obligations of the Surviving Company.  The Subsequent Merger shall have the effects set forth in Section 18-209(g) of the LLC Act.  
Immediately following the completion of the Subsequent Merger, the Certificate of Formation and Operating Agreement of the Surviving 
Company shall be in the forms attached hereto as Exhibit A and Exhibit B , respectively.  

   
(b)           The Merger and Subsequent Merger, taken together, are intended to be treated for federal income tax purposes as a 

“reorganization” under Section 368(a) of the Code (to which each of Parent and the Company are to be parties under Section 368(b) of the 
Code) in which the Company is to be treated as merging directly with and into Parent, with the Company Common Stock converted in such 
merger into the right to receive the consideration provided for hereunder.  

   
(c)           Each of the parties hereto shall, and shall cause its Affiliates to, treat the Merger and Subsequent Merger for all Tax 

(as hereinafter defined) purposes consistent with Section 1.08(b)  unless required to do otherwise by applicable Law.  
   

ARTICLE II  
   

Effect on the Capital Stock of the  
Constituent Corporations; Exchange of Certificates  

   
SECTION 2.01.      Effect on Capital Stock .  At the Effective Time, by virtue of the Merger and without any action on the 

part of the holder of any shares of Company Common Stock or any shares of capital stock of Merger Sub:  
   
(a)           Each issued and outstanding share of capital stock of Merger Sub shall be converted into and become one fully paid 

and nonassessable share of common stock, par value $0.01 per share, of the Surviving Corporation.  
   
(b)           Each share of Company Common Stock that is owned by the Company, Parent or Merger Sub shall no longer be 

outstanding and shall automatically be cancelled and retired and shall cease to exist, and no Parent Common Stock or other consideration shall 
be delivered or deliverable in exchange therefor.  

   
(c)           At the Effective Time, by virtue of the Merger and without any action on the part of the Company, Merger Sub or 

the holders of any securities of the Company or Merger Sub:  
   
(i)            Subject to Section 2.01(c)(ii) , 2.01(d)  and 2.02 , each issued and outstanding share (other than shares to be 

cancelled in accordance with Section 2.01(b)  and any Appraisal Shares (to the extent provided in Section 2.01(d) )) of  
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Company Common Stock, which immediately prior to the Effective Time will be the only class of common stock of the Company 
then outstanding, shall thereupon be converted into and shall thereafter represent the right to receive the following consideration:  

   
(A)          Each share of Company Common Stock with respect to which an election to receive a combination of 

stock and cash (a “ Mixed Election ”) has been effectively made and not revoked or lost pursuant to Section 2.03 (each, a “ 
Mixed Consideration Electing Share ”) and each Non-Electing Company Share shall be converted into the right to receive the 
combination (which combination shall hereinafter be referred to as the “ Mixed Consideration ”) of (x) $ 25.61 in cash (the “ 
Per Share Cash Amount ”) and (y) 0.6362 of a share of validly issued, fully paid and non-assessable shares of Parent 
Common Stock (the “ Mixed Election Stock Exchange Ratio ”), subject to adjustment in accordance with Section 2.01(c)(ii) . 

   
(B)           Each share of Company Common Stock with respect to which an election to receive only cash (a “ Cash 

Election ”) has been effectively made and not revoked or lost pursuant to Section 2.03 (each, a “ Cash Electing Company 
Share ”) shall be converted ( provided that the Available Cash Election Amount equals or exceeds the Cash Election 
Amount) into the right to receive in cash, without interest, an amount (rounded to two decimal places) (the “ Per Share Cash 
Election Consideration ”) equal to the sum of (i) the Per Share Cash Amount plus (ii) the product of the Mixed Election Stock 
Exchange Ratio multiplied by the Closing Volume-Weighted Average Price; provided , however , that if (x) the product of 
the number of Cash Electing Company Shares and the Per Share Cash Election Consideration (such product being the “ Cash 
Election Amount ”) exceeds (y) the difference between (I) the product of the Per Share Cash Amount and the total number of 
shares of Company Common Stock (other than the shares to be cancelled in accordance with Section 2.01(b) ) issued and 
outstanding immediately prior to the Effective Time minus (II) the product of the number of Mixed Consideration Electing 
Shares (including any Non-Electing Company Shares) and the Per Share Cash Amount (such difference being the “ Available 
Cash Election Amount ”), then each Cash Electing Company Share shall be converted into a right to receive (1) an amount of 
cash (without interest) equal to the product (rounded to two decimal places) of (p) the Per Share Cash Election Consideration 
and (q) a fraction, the numerator of which shall be the Available Cash Election Amount and the denominator of which shall 
be the Cash Election Amount (such fraction being the “ Cash Fraction ”) and (2) a number of validly issued, fully paid and 
non-assessable shares of Parent Common Stock equal to the product of (r) the Exchange Ratio and (s) one (1) minus the Cash 
Fraction.  

   
(C)           Each share of Company Common Stock with respect to which an election to receive only stock 

consideration (a “ Stock Election ”) is properly made and not revoked or lost pursuant to Section 2.03 (each, a “ Stock 
Electing Company Share ”) shall be converted ( provided that the Cash Election Amount equals or exceeds the Available 
Cash Election Amount), into a number of shares of validly issued, fully paid and non-assessable shares of Parent Common 
Stock  
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(the “ Exchange Ratio ”), subject to adjustment in accordance with Section 2.01(c)(ii) , equal to (i) the Mixed Election Stock 
Exchange Ratio plus (ii) the quotient (rounded to four decimal places) of the Per Share Cash Amount divided by the Closing 
Volume-Weighted Average Price; provided , however , that if the Available Cash Election Amount exceeds the Cash 
Election Amount, then each Stock Electing Company Share shall be converted into the right to receive (1) an amount of cash 
(without interest) equal to the amount (rounded to two decimal places) of such excess divided by the number of Stock 
Electing Company Shares and (2) a number of validly issued, fully paid and non-assessable shares of Parent Common Stock 
equal to the product (rounded to four decimal places) of (x) the Exchange Ratio and (y) a fraction, the numerator of which 
shall be the Per Share Cash Election Consideration minus the amount calculated in clause (1) of this paragraph and the 
denominator of which shall be the Per Share Cash Election Consideration.  

   
(ii)           Notwithstanding anything in this Agreement to the contrary, if, from the date of this Agreement until the Effective 

Time, the outstanding shares of Parent Common Stock or Company Common Stock or the securities convertible into or exercisable for 
shares of Parent Common Stock or Company Common Stock shall have been changed into a different number of shares or a different 
class by reason of any reclassification, stock split (including a reverse stock split), recapitalization, split-up, combination, exchange of 
shares, readjustment, or other similar transaction, or a stock dividend or stock distribution thereon shall be declared with a record date 
within said period, the Merger Consideration and the Exchange Ratio and any other similarly dependent items, as the case may be, 
shall be appropriately adjusted to provide the holders of Company Common Stock the same economic effect as contemplated by this 
Agreement prior to such event.  

   
(iii)          The shares of Parent Common Stock to be issued, and cash payable, upon the conversion of shares of Company 

Common Stock pursuant to this Section 2.01(c)  and cash in lieu of fractional shares of Parent Common Stock as contemplated by 
Section 2.02(e) , are referred to collectively as “ Merger Consideration ”.  As of the Effective Time, all such shares of Company 
Common Stock shall no longer be outstanding and shall automatically be cancelled and retired and shall cease to exist, and each 
holder of a certificate representing any such shares of Company Common Stock or Company Book-Entry Shares (either case being 
referred to in this Agreement, to the extent applicable, as a “ Certificate ”) shall cease to have any rights with respect thereto, except 
the right to receive, in accordance with Section 2.02 , the Merger Consideration and any other amounts therein provided, upon 
surrender of such Certificate, without interest.  

   
(d)           Notwithstanding anything in this Agreement to the contrary, shares (“ Appraisal Shares ”) of Company Common 

Stock that are outstanding immediately prior to the Effective Time and that are held by any Person who is entitled to demand and properly 
demands appraisal of such Appraisal Shares pursuant to, and who complies in all respects with, Section 262 of the DGCL (“ Section 262 ”) 
shall not be converted into Merger Consideration as provided in Section 2.01(c) , but rather the holders of Appraisal Shares shall be entitled to 
payment by the Surviving Corporation of the fair market value of such Appraisal Shares in accordance with  
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Section 262; provided , however , that if any such holder shall fail to perfect or otherwise shall waive, withdraw or lose the right to appraisal 
under Section 262, then the right of such holder to be paid the fair market value of such holder’s Appraisal Shares shall cease and such 
Appraisal Shares shall be deemed to be Mixed Consideration Electing Shares that have been converted as of the Effective Time into, and to 
have become exchangeable solely for the right to receive, Merger Consideration as provided in Section 2.01(c) .  The Company shall serve 
prompt notice to Parent of any demands received by the Company for appraisal of any shares of Company Common Stock, and Parent shall 
have the right to participate in and direct all negotiations and Proceedings with respect to such demands.  Prior to the Effective Time, the 
Company shall not, without the prior written consent of Parent, make any payment with respect to, or settle or offer to settle, any such 
demands, or agree to do any of the foregoing.  

   
SECTION 2.02.      Exchange of Certificates .  
   
(a)           Prior to the Effective Time, Parent shall deposit with a nationally recognized financial institution designated by 

Parent and reasonably acceptable to the Company (the “ Exchange Agent ”), for the benefit of the holders of shares of Company Common 
Stock, for exchange in accordance with this Article II , through the Exchange Agent, certificates representing the full number of shares of 
Parent Common Stock issuable pursuant to Section 2.01 in exchange for outstanding shares of Company Common Stock.  Prior to the Effective 
Time, Parent shall provide or shall cause to be provided to the Exchange Agent all of the cash necessary to pay the cash portion of the Merger 
Consideration, and shall, after the Effective Time on the appropriate payment date, if applicable, provide or cause to be provided to the 
Exchange Agent any dividends or other distributions payable on such shares of Parent Common Stock pursuant to Section 2.02(c)  (such shares 
of Parent Common Stock and cash provided to the Exchange Agent, together with any dividends or other distributions with respect thereto, 
being hereinafter referred to as the “ Exchange Fund ”).  For the purposes of such deposit, Parent shall assume that there will not be any 
fractional shares of Parent Common Stock.  Parent shall make available to the Exchange Agent, for addition to the Exchange Fund, from time 
to time as needed, cash sufficient to pay cash in lieu of fractional shares in accordance with Section 2.02(e) .  The Exchange Agent shall, 
pursuant to irrevocable instructions, deliver the Parent Common Stock and cash contemplated to be issued pursuant to Section 2.01 out of the 
Exchange Fund.  The Exchange Fund shall not be used for any other purpose.  

   
(b)           Parent shall instruct the Exchange Agent to mail, as soon as reasonably practicable after the Effective Time, to each 

holder of record of a Certificate whose shares were converted into the right to receive Merger Consideration pursuant to Section 2.01(c) , (i) a 
letter of transmittal (which shall specify that delivery shall be effected, and risk of loss and title to the Certificates shall pass, only upon 
delivery of the Certificates to the Exchange Agent and shall be in such form and have such other provisions as Parent may reasonably specify 
after consultation with the Company) and (ii) instructions for use in effecting the surrender of the Certificates in exchange for Merger 
Consideration.  Upon surrender of a Certificate for cancellation to the Exchange Agent or to such other agent or agents as may be appointed by 
Parent, together with such letter of transmittal, duly executed, and such other documents as may reasonably be required by the Exchange 
Agent, the holder of such Certificate shall be entitled to receive in exchange therefor the amount of cash, if any, and the number of whole 
shares of Parent Common Stock (which shall be in non-certificated book entry form unless a physical certificate is  
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requested), if any, which the aggregate number of shares of Company Common Stock previously represented by such Certificate shall have 
been converted pursuant to Section 2.01(c)  into the right to receive and cash in lieu of fractional shares of Parent Common Stock as set forth in 
Section 2.02(e) , and the Certificate so surrendered shall forthwith be cancelled.  In the event of a transfer of ownership of Company Common 
Stock that is not registered in the transfer records of the Company, payment may be made and shares may be issued to a Person other than the 
Person in whose name the Certificate so surrendered is registered, if such Certificate shall be properly endorsed or otherwise be in proper form 
for transfer and the Person requesting such payment shall pay any transfer or other taxes required by reason of the payment to a Person other 
than the registered holder of such Certificate or establish to the satisfaction of Parent that such tax has been paid or is not applicable.  Subject to 
the last sentence of Section 2.02(c) , until surrendered as contemplated by this Section 2.02 , each Certificate shall be deemed at any time after 
the Effective Time to represent only the right to receive upon such surrender the Merger Consideration into which the shares of Company 
Common Stock theretofore represented by such Certificate have been converted pursuant to Section 2.01(c) .  No interest shall be paid or 
accrue on any cash payable upon surrender of any Certificate.  

   
(c)           No dividends or other distributions with respect to Parent Common Stock with a record date after the Effective 

Time shall be paid to the holder of any certificate formerly representing Company Common Stock with respect to the shares of Parent Common 
Stock issuable upon surrender thereof, and no cash payment in lieu of fractional shares shall be paid to any such holder pursuant to 
Section 2.02(e)  until the surrender of such Certificate in accordance with this Article II .  Subject to applicable Law, following surrender of 
any such Certificate, there shall be paid to the holder of the shares of Parent Common Stock issued in exchange therefor, without interest, (i) at 
the time of such surrender, the amount of any cash payable in lieu of a fractional share of Parent Common Stock to which such holder is 
entitled pursuant to Section 2.02(e)  and the amount of dividends or other distributions with a record date after the Effective Time theretofore 
paid with respect to such whole shares of Parent Common Stock and (ii) at the appropriate payment date, the amount of dividends or other 
distributions with a record date after the Effective Time but prior to such surrender and a payment date subsequent to such surrender payable 
with respect to such whole shares of Parent Common Stock.  

   
(d)           The Merger Consideration issued (and paid) in accordance with the terms of this Article II upon conversion of any 

shares of Company Common Stock shall be deemed to have been issued (and paid) in full satisfaction of all rights pertaining to such shares of 
Company Common Stock (other than the right to receive dividends or other distributions, if any, in accordance with Section 2.02(c) ).  After 
the Effective Time there shall be no further registration of transfers on the stock transfer books of the Surviving Corporation of shares of 
Company Common Stock that were outstanding immediately prior to the Effective Time.  If, after the Effective Time, any certificates formerly 
representing shares of Company Common Stock are presented to the Surviving Corporation or the Exchange Agent for any reason, they shall 
be cancelled and exchanged as provided in this Article II .  

   
(e)           No certificates or scrip representing fractional shares of Parent Common Stock shall be issued upon the conversion 

of Company Common Stock pursuant to Section 2.01 , and such fractional share interests shall not entitle the owner thereof to vote or to any 
rights of a holder of Parent Common Stock.  For purposes of this Section 2.02(e) , all fractional shares to  
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which a single record holder would be entitled shall be aggregated and calculations shall be rounded to three decimal places.  In lieu of any 
such fractional shares, each holder of Company Common Stock who would otherwise be entitled to such fractional shares shall be entitled to an 
amount in cash, without interest, rounded down to the nearest cent, equal to the product of (A) the amount of the fractional share interest in a 
share of Parent Common Stock to which such holder is entitled under Section 2.01(c)  (or would be entitled but for this Section 2.02(e) ) and 
(B) an amount equal to the average of the closing sale prices of the Parent Common Stock on the NYSE for each of the twenty consecutive 
trading days ending with the fifth complete trading day prior to the Closing Date.  As soon as practicable after the determination of the amount 
of cash, if any, to be paid to holders of Company Common Stock in lieu of any fractional share interests in Parent Common Stock, the 
Exchange Agent shall make available such amounts, without interest, to the holders of Company Common Stock entitled to receive such cash.  

   
(f)            Any portion of the Exchange Fund that remains undistributed to the holders of Company Common Stock for twelve 

months after the Effective Time shall be delivered to Parent, upon demand, and any holder of Company Common Stock who has not 
theretofore complied with this Article II shall thereafter look only to Parent for payment of its claim for Merger Consideration and any 
dividends or distributions with respect to Parent Common Stock as contemplated by Section 2.02(c)(i) .  

   
(g)           None of Parent, Merger Sub, the Company, the Surviving Corporation, the Surviving Company or the Exchange 

Agent shall be liable to any Person in respect of any shares of Parent Common Stock (or dividends or distributions with respect thereto) or cash 
from the Exchange Fund (including any amounts delivered to Parent in accordance with Section 2.02(f) ) delivered to a public official pursuant 
to any applicable abandoned property, escheat or similar Law.  If any Certificate has not been surrendered prior to five years after the Effective 
Time (or immediately prior to such earlier date on which Merger Consideration or any dividends or distributions with respect to Parent 
Common Stock as contemplated by Section 2.02(c)(i)  in respect of such Certificate would otherwise escheat to or become the property of any 
Governmental Entity), any such shares, cash, dividends or distributions in respect of such Certificate shall, to the extent permitted by Law, 
become the property of the Surviving Company, free and clear of all claims or interest of any Person previously entitled thereto.  

   
(h)           In the event any Certificate shall have been lost, stolen or destroyed, upon the making of an affidavit of that fact by 

the Person claiming such Certificate to be lost, stolen or destroyed and, if reasonably required by Parent, the posting by such Person of a bond 
in customary amount as indemnity against any claim that may be made against it with respect to such Certificate, the Exchange Agent will 
issue in exchange for such lost, stolen or destroyed Certificate the shares of Parent Common Stock and the cash, unpaid dividends or other 
distributions that would be payable or deliverable in respect thereof pursuant to this Agreement had such lost, stolen or destroyed Certificate 
been surrendered.  

   
(i)            The Exchange Agent shall invest any cash included in the Exchange Fund, as directed by Parent, on a daily basis.  

Any interest and other income resulting from such investments shall be paid to Parent.  
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(j)            Parent shall be entitled to deduct and withhold from the consideration otherwise payable to any holder of Company 

Common Stock pursuant to this Agreement such amounts as may be required to be deducted and withheld with respect to the making of such 
payment under the Code, or under any provision of state, local or foreign Tax Law.  To the extent that amounts are so withheld and paid over to 
the appropriate taxing authority, such amount deducted or withheld shall be treated as having been paid to the holder of Company Common 
Stock in respect of which such deduction or withholding was made, and, in the case of any amounts withheld from any payments not consisting 
entirely of cash, Parent shall be treated as though it withheld an appropriate amount of the type of consideration otherwise payable pursuant to 
this Agreement to any holder of Company Common Stock, sold such consideration for an amount of cash equal to the fair market value of such 
consideration at the time of such deemed sale and paid such cash proceeds to the holder of Company Common Stock in respect of which such 
deduction or withholding was made.  Parent shall pay, or shall cause to be paid, all amounts so deducted or withheld to the appropriate taxing 
authority within the period required under applicable Law.  

   
SECTION 2.03.      Company Election Procedures .  
   
(a)           Each person who, on or prior to the Election Deadline, is a record holder of shares of Company Common Stock 

other than Appraisal Shares shall be entitled to specify the number of such holder’s shares of Company Common Stock with respect to which 
such holder makes a Cash Election, a Stock Election or a Mixed Election.  

   
(b)          Parent shall prepare and file as an exhibit to the Form S-4 a form of election (the “ Form of Election ”) in form and 

substance reasonably acceptable to the Company.  The Form of Election shall specify that delivery shall be effected, and risk of loss and title to 
any Certificates shall pass only upon proper delivery of the Form of Election and any Certificates.  The Company shall mail the Form of 
Election with the Joint Proxy Statement to all persons who are record holders of shares of Company Common Stock as of the record date for 
the Company Stockholders Meeting.  The Form of Election shall be used by each record holder of shares of Company Common Stock (or, in 
the case of nominee record holders, the beneficial owner through proper instructions and documentation) to make a Cash Election, a Stock 
Election or a Mixed Election.  In the event that a holder fails to make a Cash Election, a Stock Election or a Mixed Election with respect to any 
shares of Company Common Stock held or beneficially owned by such holder by the Election Deadline, then such holder shall be deemed to 
have made a Mixed Election with respect to those shares (each such share, a “ Non-Electing Company Share ”).  The Company shall use its 
reasonable best efforts to make the Form of Election available to all persons who become record holders of shares of Company Common Stock 
during the period between the record date for the Company Stockholders Meeting and the Election Deadline.  

   
(c)           Any holder’s election shall have been properly made only if the Exchange Agent shall have received at its 

designated office by 5:00 p.m., New York City time, on the date that is two (2) Business Days preceding the Closing Date (the “ Election 
Deadline ”), a Form of Election properly completed and signed and accompanied by (i) Certificates representing the shares of Company 
Common Stock to which such Form of Election relates, duly endorsed in blank or otherwise in form acceptable for transfer on the books of the 
Company (or by an  
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appropriate guarantee of delivery of such Certificates as set forth in such Form of Election from a firm that is an “eligible guarantor 
institution” (as defined in Rule 17Ad-15 under the Exchange Act); provided , that such Certificates are in fact delivered to the Exchange Agent 
by the time set forth in such guarantee of delivery) or (ii) in the case of Company Book-Entry Shares, any additional documents required by the 
procedures set forth in the Form of Election.  After a Cash Election, a Stock Election or a Mixed Election is validly made with respect to any 
shares of Company Common Stock, no further registration of transfers of such shares shall be made on the stock transfer books of the 
Company, unless and until such Cash Election, Stock Election or Mixed Election is properly revoked.  

   
(d)          Parent and the Company shall publicly announce the anticipated Election Deadline at least three (3) Business Days 

prior to the anticipated Election Deadline.  If the Closing Date is delayed to a subsequent date, the Election Deadline shall be similarly delayed 
to a subsequent date, and Parent and the Company shall promptly announce any such delay and, when determined, the rescheduled Election 
Deadline.  

   
(e)           Any Cash Election, Stock Election or Mixed Election may be revoked with respect to all or a portion of the shares 

of Company Common Stock subject thereto by the holder who submitted the applicable Form of Election by written notice received by the 
Exchange Agent prior to the Election Deadline.  In addition, all Cash Elections, Stock Elections and Mixed Elections shall automatically be 
revoked if this Agreement is terminated in accordance with Article VIII .  If a Cash Election or Stock Election is revoked, the shares as to 
which such election previously applied shall be treated as Mixed Consideration Electing Shares in accordance with Section 2.01(c)(i)  unless a 
contrary election is submitted by the holder within the period during which elections are permitted to be made pursuant to Section 2.03(c) .  
Certificates will not be returned to holders, and the accounts of holders of Company Book-Entry Shares will not be credited at the Depository 
Trust Company, unless the holder so requests.  

   
(f)           The determination of the Exchange Agent (or the joint determination of Parent and the Company, in the event that 

the Exchange Agent declines to make any such determination) shall be conclusive and binding as to whether or not Cash Elections and Stock 
Elections shall have been properly made or revoked pursuant to this Section 2.03 and as to when Cash Elections, Stock Elections and 
revocations were received by the Exchange Agent.  The Exchange Agent (or Parent and the Company jointly, in the event that the Exchange 
Agent declines to make the following computation) shall also make all computations contemplated by Section 2.01(c) , and absent manifest 
error this computation shall be conclusive and binding.  The Exchange Agent may, with the written agreement of Parent (subject to the consent 
of the Company, which shall not be unreasonably withheld, delayed or conditioned), make any rules as are consistent with this Section 2.03 for 
the implementation of the Cash Elections and Stock Elections provided for in this Agreement as shall be necessary or desirable to effect these 
Cash Elections and Stock Elections.  
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ARTICLE III  

   
Representations and Warranties of the Company  

   
Except (i) as disclosed in the Company SEC Documents filed with the SEC prior to the date of this Agreement (excluding 

any risk factor disclosures contained under the heading “Risk Factors,” any disclosure of risks included in any “forward-looking statements” 
disclaimer or any other statements that are similarly predictive or forward-looking in nature); provided , however , that any disclosures in such 
Company SEC Documents that are the subject of this clause (i) shall be deemed to qualify a representation or warranty only if the relevance of 
such disclosure to such representation or warranty is reasonably apparent from the text of such disclosure; provided , further , that the 
disclosures in the Company SEC Documents shall not be deemed to qualify any representations or warranties made in Section 3.02(a) , or 
(ii) in the disclosure letter delivered by the Company to Parent immediately prior to the execution of this Agreement (the “ Company 
Disclosure Letter ”), which shall be arranged in numbered and lettered sections corresponding to the numbered and lettered sections contained 
in this Article III , and the disclosure of any item in any section or subsection of the Company Disclosure Letter shall be deemed to qualify or 
apply to other sections in this Article III to the extent (and only to the extent) that the relevance of such disclosure to such other sections in this 
Article III is reasonably apparent from the text of such disclosure, the Company represents and warrants to Parent, Merger Sub and Merger 
LLC as follows:  

   
SECTION 3.01.      Organization, Standing and Power .  
   
(a)           The Company and each of its subsidiaries (the “ Company Subsidiaries ”) is duly organized, validly existing and in 

good standing under the laws of the jurisdiction in which it is organized and has all requisite corporate power and authority to conduct its 
businesses as presently conducted.  Section 3.01(a) of the Company Disclosure Letter lists each Company Subsidiary and its jurisdiction of 
organization.  The Company and each Company Subsidiary is duly qualified and in good standing to do business in each jurisdiction in which 
the conduct or nature of its business or the ownership, leasing or holding of its properties make such qualification necessary, except such 
jurisdictions where the failure to be so qualified or in good standing, individually or in the aggregate, has not had and would not reasonably be 
expected to have a Company Material Adverse Effect.  

   
(b)           The Company has made available to Parent true and complete copies of the certificate of incorporation of the 

Company, as amended to the date of this Agreement (as so amended, the “ Company Charter ”), and the By-laws of the Company, as amended 
to the date of this Agreement (as so amended, the “ Company By-laws ”), and, if requested by Parent, the comparable charter and 
organizational documents of each Significant Company Subsidiary, in each case as amended through the date of this Agreement.  The stock 
certificate and transfer books and the minute books of the Company and each Significant Company Subsidiary, all of which have been made 
available to Parent before the date hereof, are true and complete.    At the Closing, all such books will be in the possession of the Company or 
the applicable Significant Company Subsidiary.  For purposes of this Agreement, “ Significant Company Subsidiary ” means any Company 
Subsidiary that constitutes a significant subsidiary within the meaning of Rule 1-02 of Regulation S-X of the SEC.  
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SECTION 3.02.      Capital Stock of the Company and the Company Subsidiaries .  

   
(a)           The authorized capital stock of the Company consists of 750,000,000 shares of Company Common Stock and 

10,000,000 shares of preferred stock, par value $0.01 per share (the “ Company Preferred Stock ” and, together with the Company Common 
Stock, the “ Company Capital Stock ”).  At the close of business on June 30, 2010, (i) 91,956,752 shares of Company Common Stock and no 
shares of Company Preferred Stock were issued and outstanding, (ii) 42,667,723 shares of Company Common Stock were held by the 
Company in its treasury and (iii) 5,255,000 shares of Company Common Stock were subject to outstanding Company Stock Options and 
3,765,883 shares of restricted Company Common Stock and shares of Company Common Stock reserved for issuance pursuant to equity or 
equity-based awards outstanding were under the Company Stock Plans.  All of the outstanding equity securities and other securities of each 
Company Subsidiary are owned of record and beneficially by the Company or one or more Company Subsidiaries, free and clear of all Liens.  
Except for legends required by the Securities Act, no legend or other reference to any purported Lien appears upon any certificate representing 
the shares or any equity securities or other securities of any Company Subsidiary.  Except as set forth above and except for any issuances of 
Company Common Stock pursuant to equity awards described above under the Company Stock Plans, on the date of this Agreement, no shares 
of capital stock or other voting securities of the Company were issued, outstanding or reserved for issuance pursuant to outstanding Company 
Convertible Securities.  All outstanding shares of Company Capital Stock and all the outstanding shares of capital stock of each Company 
Subsidiary are, and all such shares that may be issued prior to the Effective Time will be when issued, duly authorized, validly issued, fully 
paid and nonassessable and, with respect to Company Subsidiaries organized in the United States, not subject to or issued in violation of any 
purchase option, call option, right of first refusal, preemptive right, subscription right or any similar right under any provision of Law 
(including the DGCL), the Company Charter, the Company By-laws, the certificate of incorporation or by-laws (or comparable documents) of 
any Company Subsidiary or any contract, lease, license, indenture, bond, note, mortgage, guarantee, agreement, instrument, obligation, 
understanding, permit, franchise, commitment or other legally binding arrangement, whether written or oral (“ Contract ”) to which the 
Company or any Company Subsidiary is a party or otherwise bound.  There are not any bonds, debentures, notes or other indebtedness of the 
Company or any Company Subsidiary having the right to vote (or convertible into, or exchangeable for, securities having the right to vote) on 
any matters on which holders of common stock of the Company or any Company Subsidiary may vote (“ Voting Company Debt ”).  Except as 
set forth above, there are not any options, warrants, rights, convertible or exchangeable securities, “phantom” stock rights, stock appreciation 
rights, stock-based performance units, commitments, Contracts, arrangements or undertakings of any kind to which the Company or any 
Company Subsidiary is a party or by which any of them is bound (i) obligating the Company or any Company Subsidiary to issue, deliver or 
sell, or cause to be issued, delivered or sold, additional shares of capital stock or other equity interests in, or any security convertible or 
exercisable for or exchangeable into any capital stock of or other equity interest in, the Company or of any Company Subsidiary or any Voting 
Company Debt or (ii) obligating the Company or any Company Subsidiary to issue, grant, extend or enter into any such option, warrant, call, 
right, security, commitment, Contract, arrangement or undertaking (collectively, “ Company Convertible Securities ”).  There are not any 
outstanding contractual obligations of the Company or any Company Subsidiary to repurchase, redeem or otherwise acquire any shares of 
capital stock, membership interests, partnership interests, joint venture interests or other equity interests of the Company or any Company 
Subsidiary.  
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(b)           Section 3.02(b) of the Company Disclosure Letter sets forth a true and complete list of all capital stock, 

membership interests, partnership interests, joint venture interests and other equity interests with a fair market value as of the date hereof in 
excess of $10,000,000 in any Person (other than a Company Subsidiary) owned as of the date hereof, directly or indirectly, by the Company or 
any Company Subsidiary.  

   
SECTION 3.03.      Authority; Execution and Delivery; Enforceability; State Takeover Statutes .  
   
(a)           The Company has full power and authority to execute and deliver this Agreement, to perform and comply with each 

of its obligations under this Agreement and to consummate the Transactions.  The execution and delivery by the Company hereof, the 
performance and compliance by the Company with each of its obligations herein and the consummation by the Company of the Transactions 
have been duly authorized by all necessary corporate action on the part of the Company, subject, in the case of the Merger, to receipt of the 
Company Stockholder Approval.  The Company has duly executed and delivered this Agreement and, assuming the due authorization, 
execution and delivery by Parent, Merger Sub and Merger LLC of this Agreement, this Agreement constitutes its legal, valid and binding 
obligation, enforceable against it in accordance with its terms, except as limited by Laws affecting the enforcement of creditors’ rights 
generally, by general equitable principles or by the discretion of any Governmental Entity before which any Proceeding seeking enforcement 
may be brought.  

   
(b)           The Board of Directors of the Company (the “ Company Board ”), at a meeting duly called and held, duly and 

unanimously adopted resolutions (i) approving this Agreement, the Merger, the Subsequent Merger and the other Transactions, (ii) determining 
that the terms of the Merger, the Subsequent Merger and the other Transactions are fair to and in the best interests of the Company and its 
stockholders, (iii) directing that this Agreement be submitted to the stockholders of the Company for adoption and approval, 
(iv) recommending that the Company’s stockholders adopt this Agreement and (v) declaring that this Agreement is advisable.  Such resolutions 
are sufficient to render inapplicable to this Agreement, the Merger, the Subsequent Merger and the other Transactions (x) the provisions of 
Section 203 of the DGCL (“ Section 203 ”) and (y) the provisions of Article Twelfth of the Company Charter.  No other “business 
combination,” “control share acquisition,” “fair price,” “moratorium” or other anti-takeover Laws (collectively, “ Takeover Laws ”) apply or 
purport to apply to this Agreement, the Merger, the Subsequent Merger or any other Transaction.  

   
(c)           The only vote of holders of any class or series of Company Capital Stock necessary to approve and adopt this 

Agreement, the Merger and the Subsequent Merger is the approval and adoption of this Agreement by the holders of a majority of the issued 
and outstanding shares of Company Common Stock entitled to vote thereon (the “ Company Stockholder Approval ”).  The affirmative vote of 
the holders of Company Capital Stock, or any of them, is not necessary to consummate any Transaction other than the Merger.  

   
SECTION 3.04.      No Conflicts; Consents .  
   
(a)           The execution and delivery by the Company hereof do not, and the consummation of the Merger, the Subsequent 

Merger and the other Transactions and compliance  
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with the terms hereof and thereof will not contravene, conflict with, or result in any violation of or default (with or without notice or lapse of 
time, or both) under, or give rise to a right of termination, cancellation or acceleration of any obligation, to a right to challenge the Transactions 
or to loss of a material benefit under, or result in the creation of any Lien upon any of the properties or assets of the Company or any Company 
Subsidiary under, any provision of (i) the Company Charter, the Company By-laws or the comparable charter or organizational documents of 
any Significant Company Subsidiary, (ii) any Company Contract or Benefit Plan to which the Company or any Company Subsidiary is a party 
or by which any of their respective properties or assets is bound or (iii) subject to the filings and other matters referred to in Section 3.04(b) , 
any Judgment or Law applicable to the Company or any Company Subsidiary or their respective properties or assets, other than, in the case of 
clauses (ii) and (iii) above, any such items that, individually or in the aggregate, have not had and would not reasonably be expected to have a 
Company Material Adverse Effect or materially impair the ability of the Company to perform its obligations hereunder or prevent or 
unreasonably delay the consummation of any of the Transactions.  

   
(b)           No consent, approval, waiver, license, permit, franchise, authorization or Judgment (“ Consent ”) of, or registration, 

declaration, notice, report, submission or other filing (“ Filing ”) with, any government or any arbitrator, tribunal or court of competent 
jurisdiction, administrative agency or commission or other governmental or quasi-governmental authority or instrumentality (in each case 
whether Federal, state, local, foreign, international or multinational) (a “ Governmental Entity ”) is required to be obtained or made by or with 
respect to the Company or any Company Subsidiary in connection with the execution, delivery and performance hereof or the consummation of 
the Transactions or the ownership by Parent of the Surviving Corporation following the Closing, other than (i) compliance with, and Filings 
under, the Hart-Scott-Rodino Antitrust Improvements Act of 1976 (the “ HSR Act ”) and any filings required under other applicable 
Regulatory Laws,  (ii) the filing with the SEC of (A) the Form S-4 and the Joint Proxy Statement and (B) such reports under the Exchange Act 
as may be required in connection with this Agreement, the Merger, the Subsequent Merger and the other Transactions, (iii) such filings as are 
required under U.S. state securities or “blue sky” Laws or securities Laws of jurisdictions other than the United States, (iv) the filing of the 
Certificate of Merger and the filing of the certificate of merger in connection with the Subsequent Merger, in each case with the Secretary of 
State of the State of Delaware and (v) such other Consents and Filings with Governmental Entities the failure of which to obtain or make has 
not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect or materially 
impair the ability of the Company to perform its obligations hereunder or prevent or unreasonably delay the consummation of any of the 
Transactions.  

   
SECTION 3.05.      SEC Documents; Undisclosed Liabilities .  
   
(a)           The Company has filed or furnished all reports, schedules, forms, statements and other documents required to be 

filed or furnished by the Company with the SEC under the Securities Act or the Exchange Act since October 1, 2009 (the “ Company SEC 
Documents ”).  None of the Company Subsidiaries is required to make any filings with the SEC.  

   
(b)           As of its respective filing date, or, if amended, as of the date of the last amendment prior to the date of this 

Agreement, each Company SEC Document complied in all  
   

14  

 



   
material respects with the requirements of the Exchange Act or the Securities Act, as the case may be, and the rules and regulations of the SEC 
promulgated thereunder applicable to such Company SEC Document, and did not contain any untrue statement of a material fact or omit to 
state a material fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which 
they were made, not misleading.  

   
(c)           The consolidated financial statements of the Company included in the Company SEC Documents (including, in 

each case, any notes or schedules thereto) and all related compilations, reviews and other reports issued by the Company’s accountants with 
respect thereto (the “ Company Financial Statements ”), comply as to form in all material respects with applicable accounting requirements and 
the published rules and regulations of the SEC with respect thereto.  The Company Financial Statements fairly present, in all material respects 
the financial condition and the results of operations, cash flows and changes in stockholders’ equity of the Company (on a consolidated basis) 
as of the respective dates of and for the periods referred to in the Company Financial Statements, all in accordance with GAAP (except as 
otherwise noted therein), subject, in the case of interim Company Financial Statements, to normal year-end adjustments and the absence of 
notes.  The books and records of the Company and the Company Subsidiaries, all of which have been made available to Parent before the date 
hereof, are true and complete, have been maintained in accordance with sound business practices and accurately present and reflect in all 
material respects all of the transactions and actions therein described.  At the Closing, all such books and records will be in the possession of 
the Company or the applicable Company Subsidiary.  No financial statements of any Person other than the Company and the Company 
Subsidiaries are required by GAAP to be included in the consolidated financial statements of the Company.  Except as required by GAAP, the 
Company has not, between September 30, 2009 and the date of this Agreement, made or adopted any material change in its accounting 
methods, practices or policies in effect on September 30, 2009.  

   
(d)           The Company is in compliance in all material respects with (i) the applicable provisions of the Sarbanes-Oxley Act 

of 2002 and the related rules and regulations promulgated thereunder or under the Exchange Act (the “ Sarbanes-Oxley Act ”) and (ii) the 
applicable listing and corporate governance rules and regulations of the NYSE.  

   
(e)           The Company has made available to Parent true and complete copies of all written comment letters from the staff of 

the SEC received since January 1, 2008 relating to the Company SEC Documents and all written responses of the Company thereto other than 
with respect to requests for confidential treatment.  There are no outstanding or unresolved comments in comment letters received from the 
SEC staff with respect to any Company SEC Documents and, to the Knowledge of the Company, none of the Company SEC Documents (other 
than confidential treatment requests) is the subject of ongoing SEC review.  There are no internal investigations, or to the Knowledge of the 
Company, any SEC inquiries or investigations or other governmental inquiries or investigations pending or threatened, in each case regarding 
any accounting practices of the Company.  

   
(f)            The Company has established and maintains disclosure controls and procedures and internal control over financial 

reporting (as such terms are defined in paragraphs (e) and (f), respectively, of Rule 13a-15 and paragraph (e) of Rule 15d-15 under the 
Exchange Act) as required by Rules 13a-15 and 15d-15 under the Exchange Act.  The Company’s  
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disclosure controls and procedures are designed to ensure that all information (both financial and non-financial) required to be disclosed by the 
Company in the reports that it files or furnishes under the Exchange Act is recorded, processed, summarized and reported within the time 
periods specified in the rules and forms of the SEC, and that all such information is accumulated and communicated to the Company’s 
management as appropriate to allow timely decisions regarding required disclosure and to make the certifications required pursuant to Sections 
302 and 906 of the Sarbanes-Oxley Act.  The Company’s management has completed an assessment of the effectiveness of the Company’s 
disclosure controls and procedures and, to the extent required by applicable Law, presented in any applicable Company SEC Document that is 
a report on Form 10-K or Form 10-Q, or any amendment thereto, its conclusions about the effectiveness of the disclosure controls and 
procedures as of the end of the period covered by such report or amendment based on such evaluation.  Based on the Company’s 
management’s most recently completed evaluation of the Company’s internal control over financial reporting prior to the date of this 
Agreement, (i) the Company had no significant deficiencies or material weaknesses in the design or operation of its internal control over 
financial reporting that would reasonably be expected to adversely affect the Company’s ability to record, process, summarize and report 
financial information and (ii) the Company does not have knowledge of any fraud, whether or not material, that involves management or other 
employees who have a significant role in the Company’s internal control over financial reporting.  

   
(g)           The Company and the Company Subsidiaries do not have any liabilities or obligations of any nature (whether 

absolute or contingent, asserted or unasserted, known or unknown, primary or secondary, direct or indirect, and whether or not accrued) that 
would reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, except (i) as disclosed, reflected 
or reserved against in the most recent audited balance sheet included in the Company Financial Statements or the notes thereto, (ii) for 
liabilities and obligations incurred in the Ordinary Course of Business since the date of the most recent audited balance sheet included in the 
Company Financial Statements and not in violation hereof and (iii) for liabilities and obligations arising out of or in connection with this 
Agreement or the Transactions.  

   
SECTION 3.06.      Information Supplied .  None of the information supplied or to be supplied by the Company for inclusion 

or incorporation by reference in (i) the registration statement on Form S-4 to be filed with the SEC by Parent in connection with the Share 
Issuance (together with any amendment or supplements thereto, the “ Form S-4 ”) will, at the time the Form S-4 is filed with the SEC, at any 
time it is amended or supplemented or at the time it becomes effective under the Securities Act, contain any untrue statement of a material fact 
or omit to state any material fact required to be stated therein or necessary to make the statements therein not misleading, or (ii) the Joint Proxy 
Statement will, at the date it is first mailed to the Company’s stockholders or Parent’s stockholders or at the time of the Company Stockholders 
Meeting or the Parent Stockholders Meeting, contain any untrue statement of a material fact or omit to state any material fact required to be 
stated therein or necessary in order to make the statements therein, in light of the circumstances under which they are made, not misleading.  
The Joint Proxy Statement will comply as to form in all material respects with the requirements of the Exchange Act and the rules and 
regulations thereunder, except that no representation is made by the Company with respect to statements made or incorporated by reference 
therein based on information supplied by Parent, Merger Sub or Merger LLC for inclusion or incorporation by  
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reference in the Joint Proxy Statement.  

   
SECTION 3.07.      Absence of Certain Changes or Events .  
   
(a)           Since September 30, 2009, there has not occurred any event, change, effect, development, state of facts, condition, 

circumstance or occurrence has had or would reasonably be expected to have, individually or in the aggregate, a Company Material Adverse 
Effect.  

   
(b)           From September 30, 2009 to the date hereof, (i) the business of the Company and the Company Subsidiaries has 

been conducted in the Ordinary Course of Business and (ii) neither the Company nor any Company Subsidiary has taken any action that, if 
taken after the date hereof, would constitute a breach of or require a consent under clause (i), (iii), (iv), (v)(A), (v)(B), (v)(E), (vi), (vii), (viii), 
(ix), (xi), (xiv), (xv), (xviii), (xix), (xxi) or (xxii) (but solely with respect to the foregoing enumerated clauses) of Section 5.01(a) .  No 
standstill or similar agreement to which the Company or any Company Subsidiary is a party has or will be terminated as a result of the 
execution and delivery hereof.  

   
SECTION 3.08.      Properties .  Except as has not had and would not reasonably be expected to have, individually or in the 

aggregate, a Company Material Adverse Effect, the Company or one of the Company Subsidiaries has good and valid title to, or in the case of 
leased property and leased tangible assets, a valid leasehold interest in, all of the Company’s material real properties and tangible assets, free 
and clear of all Liens other than (a) Liens for current taxes and assessments not yet past due or the amount or validity of which is being 
contested in good faith by appropriate proceedings, (b) mechanics’, workmen’s, repairmen’s, warehousemen’s and carriers’ Liens arising in the 
ordinary course of business of the Company or such Company Subsidiary consistent with past practice and (c) any such matters of record, 
Liens and other imperfections of title that do not, individually or in the aggregate, materially impair the continued ownership, use and operation 
of the assets to which they relate in the business of the Company and the Company Subsidiaries as currently conducted.  This Section 3.08 does 
not relate to Company Intellectual Property, which is the subject of Section 3.09 .  

   
SECTION 3.09.      Intellectual Property .  Except as has not had and would not reasonably be expected to have, individually 

or in the aggregate, a Company Material Adverse Effect, either the Company or a Company Subsidiary owns, or is licensed or otherwise 
possesses adequate rights to use (in the manner and to the extent it has used the same), all of the Company Intellectual Property and 
Technology.  Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material 
Adverse Effect,  (a) there are no pending or, to the Knowledge of the Company, threatened claims by any Person alleging infringement, 
misappropriation or dilution by the Company or any of the Company Subsidiaries of the intellectual property rights of any Person, (b) to the 
Knowledge of the Company, the conduct of the businesses of the Company and the Company Subsidiaries has not infringed, misappropriated 
or diluted, and does not infringe, misappropriate or dilute, any intellectual property rights of any Person and (c) to the Knowledge of the 
Company, no Person is infringing, misappropriating or diluting any Company Intellectual Property or Technology.  The Company and the 
Company Subsidiaries have taken reasonable steps to protect the confidentiality of their  
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trade secrets and the security of their computer systems and networks.  

   
SECTION 3.10.      Information Technology; Security and Privacy .  Except as has not had, or would not reasonably be 

expected to have, individually or in the aggregate, a Company Material Adverse Effect, (a) since January 1, 2008, (i) there have been, to the 
Knowledge of the Company, no security breaches in the Company’s or any of the Company Subsidiaries’ information technology systems, and 
(ii) there have been no disruptions in any of the Company’s or the Company Subsidiaries’ information technology systems that adversely 
affected the Company’s or any of the Company Subsidiaries’ business or operations; (b) no material capital expenditures are necessary with 
respect to the Company’s or the Company Subsidiaries’ information technology systems with respect to their businesses as currently 
conducted, other than capital expenditures in the Ordinary Course of Business that are consistent with the past practice of the Company or the 
Company Subsidiaries; and (c) the Company has established and is in compliance with a written information security program or programs 
covering the Company and the Company Subsidiaries that (i) includes safeguards for the security, confidentiality, and integrity of transactions 
and confidential or proprietary Company Data and (ii) is designed to protect against unauthorized access to the Company IT Systems, 
Company Data, and the systems of any third party service providers that have access to (A) Company Data or (B) Company IT Systems.  

   
SECTION 3.11.      Contracts .  
   
(a)           All Contracts required to be filed as exhibits to the Company SEC Documents have been so filed in a timely 

manner.  Section 3.11(a) of the Company Disclosure Letter sets forth a true and complete list of each of the following Contracts to which the 
Company or any Company Subsidiary is a party or by which the Company or any Company Subsidiary or any of their assets or businesses are 
bound (and any amendments, supplements and modifications thereto):  

   
(1)           any Contract that is a “material contract” (as such term is defined in Item 601(b)(10) of Regulation S-K of the 

Exchange Act other than any such Contract that is not required to be filed under clause (iii)(C) thereof);  
   
(2)           any employment Contract that has an aggregate future liability in excess of $1,000,000 and is not terminable by the 

Company or a Company Subsidiary by notice of not more than 60 days;  
   
(3)           any collective bargaining agreement or other Contract with any labor organization, union or association;  
   
(4)           any Contract that limits in any material respect the ability of the Company or any Company Subsidiary (or, 

following the consummation of the Transactions, would limit in any material respect the ability of Parent or any Parent Subsidiary, 
including the Surviving Corporation or the Surviving Company) to compete in any line of business or with any Person or in any 
geographic area;  

   
(5)           any Contract that would be required to be disclosed pursuant to Item 404 of Regulation S-K of the Exchange Act;  
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(6)           any Contract for the lease of real property by the Company or any Company Subsidiary that by its terms calls for 

aggregate annual rent payments of more than $2,000,000 by the Company and the Company Subsidiaries;  
   
(7)           any license, sublicense, option or other Contract relating in whole or in part to the Company Intellectual Property 

(including any license or other Contract under which the Company or a Company Subsidiary is licensee or licensor of any Intellectual 
Property) or to any Technology, in each case material to the Company and the Company Subsidiaries, taken as a whole, other than 
licenses granted by the Company or Company Subsidiaries to clients in the Ordinary Course of Business or license agreements for 
software that is generally commercially available;  

   
(8)           any Contract or series of related Contracts relating to indebtedness for borrowed money (i) in excess of $5,000,000 

or (ii) that becomes due and payable as a result of the Transactions;  
   
(9)           any Contract under which the Company or a Company Subsidiary has, directly or indirectly, made any advance, 

loan, extension of credit or capital contribution to, or other investment in, any Person (other than the Company or a Company 
Subsidiary), in any such case that is in excess of $10,000,000;  

   
(10)         any Contract that provides for any standstill or similar obligations to which the Company or any Company 

Subsidiary is subject or a beneficiary thereof, which is material to the Company and Company Subsidiaries taken as a whole (or, 
following the consummation of the Transactions, would be material to Parent or any Parent Subsidiary, including the Surviving 
Corporation or the Surviving Company);  

   
(11)         any Contract (including a purchase order) with any of the Company’s top-50 suppliers (measured by dollar volume 

of purchases of the Company during the twelve months ended June 30, 2010);  
   
(12)         any master services agreement (or similar master agreements), human resources services agreement, administrative 

services agreement or similar client agreement pursuant to which the Company and/or any of the Company Subsidiaries provides 
(i) services or products to any client in its benefits outsourcing segment under which the Company and the Company Subsidiaries have 
recognized or are reasonably expected to recognize more than $10,000,000 in revenues in any fiscal year, (ii) services or products to 
any client in its HR BPO segment under which the Company and the Company Subsidiaries have recognized or are reasonably 
expected to recognize more than $10,000,000 in revenues in any fiscal year or (iii) services or products to any client in its consulting 
segment under which the Company and the Company Subsidiaries have recognized or are reasonably expected to recognize more than 
$10,000,000 in revenues in any fiscal year;  

   
(13)         any Contract for any joint venture, partnership or similar arrangement, or any Contract involving a sharing of 

revenues, profits, losses, costs, or liabilities by the Company or any Company Subsidiary with any other Person involving a potential  
   

19  

 



   
combined commitment or payment by the Company and any Company Subsidiary in excess of $5,000,000 annually;  

   
(14)         any other Contract not otherwise required to be disclosed pursuant to this Section 3.11(a)  that has an aggregate 

payment obligation to any Person in excess of $20,000,000 and is not terminable by the Company or a Company Subsidiary by notice 
of not more than 60 days; or  

   
(15)         any Contract that is material to the business of the Company and the Company Subsidiaries, taken as a whole, that 

would or would reasonably be expected to prevent, materially delay or impair the consummation of the Transactions.  
   
(b)           To the Knowledge of the Company, all Contracts set forth or required to be set forth in Section 3.11(a) of the 

Company Disclosure Letter or filed or required to be filed as exhibits to the Company SEC Documents (the “ Company Contracts ”) are valid, 
binding and in full force and effect and are enforceable by the Company or the applicable Company Subsidiary in accordance with their terms, 
except as limited by Laws affecting the enforcement of creditors’ rights generally, by general equitable principles or by the discretion of any 
Governmental Entity before which any Proceeding seeking enforcement may be brought and except for such failures to be valid, binding, in 
full force and effect or enforceable that, individually or in the aggregate, have not had and would not reasonably be expected to have a 
Company Material Adverse Effect.  To the Knowledge of the Company, the Company or the applicable Company Subsidiary has performed all 
material obligations required to be performed by it under the Company Contracts, and it is not (with or without notice or lapse of time, or both) 
in breach or default in any material respect thereunder and, to the Knowledge of the Company, no other party to any Company Contract is (with 
or without notice or lapse of time, or both) in breach or default in any material respect thereunder.  Since October 1, 2009, to the Knowledge of 
the Company, neither the Company nor any of the Company Subsidiaries has received written notice of any actual, alleged, possible or 
potential violation of, or failure to comply with, any material term or requirement of any Company Contract.  To the Knowledge of the 
Company, neither the Company nor any of the Company Subsidiaries has received any written notice of the intention of any party to terminate 
any Company Contract.  

   
SECTION 3.12.      Permits .  Except as has not had and would not reasonably be expected to have, individually or in the 

aggregate, a Company Material Adverse Effect, the Company and each Company Subsidiary has in effect all permits, licenses, variances, 
exemptions, authorizations, operating certificates, franchises, orders and approvals of all Governmental Entities (collectively, “ Permits ”) 
necessary for them to own, lease or operate their properties and assets and to carry on their businesses and operations as now conducted.  
Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, all 
Permits are in full force and effect, and to the Knowledge of the Company, none of such Permits will be subject to revocation, withdrawal, 
suspension, termination, nonrenewal or modification as a result of the execution and delivery hereof or the consummation of the Transactions.  

   
SECTION 3.13.      Insurance .  Section 3.13 of the Company Disclosure Letter sets forth a true and complete list of all 

material errors & omissions insurance, directors &  
   

20  

 



   
officers liability insurance, comprehensive general liability insurance and fiduciary insurance policies issued in favor of the Company or any of 
the Company Subsidiaries, or pursuant to which the Company or any of the Company Subsidiaries is a named insured or otherwise a 
beneficiary, as well as any historic occurrence-based policies still in force.  All such material insurance policies are in full force and effect, all 
premiums due and payable thereon have been paid (other than retroactive or retrospective premium adjustments that are not yet, but may be, 
required to be paid with respect to any period ending before the Closing Date) and provide insurance in such amounts and against such risks as 
are prudent in accordance with industry practices or as is required by Law.  Except as has not had and would not reasonably be expected to 
have, individually or in the aggregate, a Company Material Adverse Effect, neither the Company nor any of the Company Subsidiaries is in 
breach or default, and neither Company nor any of the Company Subsidiaries has taken any action or failed to take any action which, with 
notice or the lapse of time or both, would constitute such a breach or default, or permit termination or modification, of any of such insurance 
policies.  Since January 1, 2009, no notice of cancellation or termination has been received by the Company or any Company Subsidiary with 
respect to any such material insurance policy, nor will any such cancellation or termination result from the consummation of the Transactions.  
The Company and the Company Subsidiaries have given notice to each such insurer of all material claims that have arisen since January 1, 
2009 and may be insured thereby.  

   
SECTION 3.14.      Taxes .  
   
(a)           The Company and each Company Subsidiary has timely filed, or has caused to be timely filed on its behalf, all 

material Tax Returns required to be filed by it (giving effect to all extensions), and all such Tax Returns are true, complete and correct in all 
material respects.  All material Taxes shown to be due on such Tax Returns, or otherwise owed, have been timely paid or adequate reserves in 
accordance with GAAP have been established for such Taxes on the consolidated financial statements of the Company.  

   
(b)           The most recent financial statements contained in the Company SEC Documents reflect an adequate reserve in 

accordance with GAAP for all Taxes payable by the Company and the Company Subsidiaries (in addition to any reserve for deferred Taxes to 
reflect timing differences between book and Tax items) for all Taxable periods and portions thereof through the date of such financial 
statements.  Except as has not had, or would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse 
Effect: (i) no deficiency with respect to any Taxes has been proposed in writing or assessed against the Company or any Company Subsidiary 
for which adequate reserves in accordance with GAAP have not been established, and no requests for waivers of the time to assess any such 
Taxes are pending and (ii) neither the Company nor any Company Subsidiary has granted an extension or waiver of the applicable limitations 
period for the assessment or collection of any Taxes which period (after giving effect to such extension or waiver) has not yet expired.  

   
(c)           The Federal income Tax Returns of the Company and each Company Subsidiary consolidated in such Tax Returns 

have been examined by and settled with the United States Internal Revenue Service, or have closed by virtue of the expiration of the relevant 
statute of limitations, for all years through September 30, 2008.  All material assessments for Taxes due with respect to such completed and 
settled examinations or any concluded litigation have been  
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fully paid.  There is no material Proceeding pending or proposed in writing with respect to Taxes of the Company or any Company Subsidiary.  

   
(d)           Except as has not had, or would not reasonably be expected to have, individually or in the aggregate, a Company 

Material Adverse Effect, there are no Liens for Taxes (other than for Taxes not yet due and payable) on the assets of the Company or any 
Company Subsidiary.  

   
(e)           Neither the Company nor any Company Subsidiary is a party to any material agreement providing for the 

allocation, indemnification or sharing of Taxes that would reasonably be expected to give rise to a material liability for Taxes other than such 
an agreement exclusively between or among the Company and any Company Subsidiary, and neither the Company nor any Company 
Subsidiary (i) has been a member of an affiliated group (or similar state, local or foreign filing group) filing a material consolidated income Tax 
Return (other than a group the common parent of which is the Company) or (ii) has any material liability (including as a result of any 
agreement or obligation to reimburse or indemnify) for the Taxes of any other person (other than the Company or any Company Subsidiary) 
under Treasury Regulation Section 1.1502-6 (or any similar provision of state, local or foreign Tax Law), as a transferee or successor, by 
contract or otherwise.  

   
(f)            For purposes of this Agreement:  
   
“ Taxes ” includes all forms of taxation, whenever created or imposed, and whether of the United States or elsewhere, and 

whether imposed by a local, municipal, governmental, state, foreign, Federal or other Governmental Entity, or in connection with any 
agreement with respect to Taxes, including all interest, penalties and additions imposed with respect to such amounts.  

   
“ Tax Return ” means any return, declaration, statement, report, schedule, form, information return or similar statement 

required to be filed with respect to any Tax, including any amended Tax return relating to Taxes.  
   
SECTION 3.15.      Tax Treatment .  Neither the Company nor any Company Subsidiary has taken any action or failed to take 

any action or knows of any fact, agreement, plan or other circumstance that would, to the Knowledge of the Company, jeopardize the 
qualification of the Merger and the Subsequent Merger, taken together, as a “reorganization” within the meaning of Section 368(a) of the 
Code.  The representations and warranties set forth in the Company Tax Certificate are correct in all material respects as of the date hereof, 
assuming the Merger and the Subsequent Merger occurred on the date hereof.  

   
SECTION 3.16.      Proceedings .  There is no Proceeding pending or, to the Knowledge of the Company, threatened against 

or affecting the Company, any Company Subsidiary, any of their respective properties or assets, or any present or former officer, director or 
employee (in their capacity as an employee) of the Company or any Company Subsidiary, nor is there any Judgment outstanding against the 
Company, any Company Subsidiary, any of their respective properties or assets, or any present or former officer, director or employee (in their 
capacity as an employee) of the Company or any Company Subsidiary, that (a) reasonably  
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relates to or involves more than $25,000,000, (b) seeks or imposes any material injunctive relief, (c) was commenced by a Governmental Entity 
or (d) has had or would reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.  There is no 
Proceeding pending, or to the Knowledge of the Company, threatened against the Company or any Company Subsidiary that seeks to prevent, 
hinder, modify, delay or challenge the Transactions.  

   
SECTION 3.17.      Compliance with Laws; Environmental Laws .  
   
(a)           Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Company 

Material Adverse Effect, (i) the Company and the Company Subsidiaries are in compliance with all Laws and all Judgments applicable to the 
Company, any Company Subsidiary or any assets owned or used by any of them, and (ii) neither the Company nor any Company Subsidiary 
has received any written communication during the past two years from a Governmental Entity that alleges that the Company or a Company 
Subsidiary is not in compliance with any Law.  

   
(b)           Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Company 

Material Adverse Effect, (i) the Company and the Company Subsidiaries are in compliance with applicable Environmental Laws, and (ii) there 
are no claims pursuant to any Environmental Law pending or, to the Knowledge of the Company, threatened against the Company or any 
Company Subsidiary.  

   
(c)           To the Knowledge of the Company, (i) it is in compliance in all material respects with the United States Foreign 

Corrupt Practices Act of 1977 (the “ Foreign Corrupt Practices Act ”) and any other United States and foreign Laws concerning corrupting 
payments; (ii) between October 1, 2007 and the date of this Agreement, the Company has not been investigated by any Governmental Entity 
with respect to, or been given notice by a Governmental Entity of, any violation by the Company of the Foreign Corrupt Practices Act or any 
other United States or foreign Laws concerning corrupting payments; and (iii) the Company and the Company Subsidiaries have an operational 
and effective Foreign Corrupt Practices Act/anti-corruption compliance program that includes, at a minimum, policies, procedures and training 
intended to enhance awareness of and compliance by the Company or such Company Subsidiary with the Foreign Corrupt Practices Act and 
any other applicable United States or foreign Laws concerning corrupting payments.  

   
(d)           The Company and the Company Subsidiaries have operational and effective privacy compliance and data security 

programs that include assigned staff, policies, procedures and training to enhance awareness of and compliance by the Company and the 
Company Subsidiaries with relevant United States and applicable foreign Laws concerning privacy and data security.  

   
SECTION 3.18.      Absence of Changes in Benefit Plans .  Since September 30, 2009, there has not been any adoption or 

amendment in any material respect by the Company or any Company Subsidiary of any bonus, pension, profit sharing, deferred compensation, 
incentive compensation, stock ownership, stock purchase, equity or equity-based incentive, phantom stock, retirement, directors’ 
compensation, vacation, severance, disability, death benefit,  
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hospitalization, medical or other plan, arrangement or understanding (whether or not legally binding) providing benefits to any current or 
former employee, officer or director of the Company or any Company Subsidiary (collectively, “ Company Benefit Plans ”).  Section 3.18 of 
the Company Disclosure Letter contains a list of any material employment, consulting, indemnification, severance or termination agreements or 
arrangements between the Company or any Company Subsidiary and any current or former employee, executive officer or director of the 
Company or any Company Subsidiary (collectively, the “ Company Benefit Agreements ”).  

   
SECTION 3.19.      ERISA Compliance; Excess Parachute Payments .  
   
(a)           Section 3.19(a) of the Company Disclosure Letter contains a list of all “employee pension benefit plans” (as defined 

in Section 3(2) of the Employee Retirement Income Security Act of 1974 (“ ERISA ”)) (each such plan, excluding any “multiemployer plan” 
within the meaning of Section 4001(a)(3) of ERISA (“ Multiemployer Plan ”), a “ Company Pension Plan ”), all material “employee welfare 
benefit plans” (as defined in Section 3(1) of ERISA) and all other material Company Benefit Plans maintained, or contributed to, by the 
Company or any Company Subsidiary for the benefit of any current or former employees, consultants, officers or directors of the Company or 
any Company Subsidiary.  Each Company Benefit Plan has been administered in all material respects in compliance with its terms and, if 
subject to ERISA and the Code, with the requirements of ERISA and the Code.  No Proceeding is pending or, to the Knowledge of the 
Company, threatened, with respect to any Company Benefit Plan, in each case that is reasonably expected to result in a material liability to the 
Company or a Company Subsidiary.  All contributions required to be made to each Company Benefit Plan as of the date hereof have been 
timely made and all obligations in respect of each Company Benefit Plan have been properly accrued and reflected on the Company’s financial 
statements except where the failure to do so is not material.  The Company has made available to Parent true, complete and correct copies of 
(i) each Company Benefit Plan set forth in Section 3.19(a) of the Company Disclosure Letter and all amendments thereto (or, in the case of any 
unwritten Company Benefit Plan, a description thereof), (ii) with respect to each Company Benefit Plan, to the extent applicable, for the two 
most recent plan years (A) the annual report on Form 5500 and attached schedules, (B) audited financial statements, (C) actuarial valuation 
reports, and (D) attorney’s response to an auditor’s request for information, (iii) the most recent summary plan description for each Company 
Benefit Plan (or other written explanation provided to employees in the case of a Company Benefit Plan for which such summary plan 
description is not required) and (iv) each trust agreement and group annuity contract relating to any Company Benefit Plan.  

   
(b)           All Company Pension Plans that are intended to be qualified under Section 401(a) of the Code have been the 

subject of determination letters from the Internal Revenue Service to the effect that such Company Pension Plans are so qualified and all related 
trusts that are intended to be exempt from Federal income taxes under Section 501(a) of the Code have been the subject of determination letters 
from the Internal Revenue Service to the effect that such trusts are so exempt, and no such determination letter has been revoked nor, to the 
Knowledge of the Company, has revocation been threatened or any fact or event occurred that would reasonably be expected to adversely 
affect the qualified status of any such Company Pension Plan or the exempt status of any such trust, nor has any such Company Pension Plan 
been amended since the date of its most recent determination letter or application therefor in any  
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respect that would reasonably be expected to adversely affect its qualification or materially increase its costs.  

   
(c)           None of the Company Benefit Plans are subject to Title IV of ERISA, and neither the Company nor any Company 

Subsidiary has any liability or obligation with respect to a Multiemployer Plan.  There are no pending, or to the Knowledge of the Company, 
threatened Proceedings against any Company Pension Plan, any fiduciary thereof, the Company or any Company Subsidiary that could 
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.  To the Knowledge of the Company, 
none of the Company, any Company Subsidiary, any officer of the Company or of any Company Subsidiary or any of the Company Benefit 
Plans which are subject to ERISA, including the Company Pension Plans, any trusts created thereunder or any trustee or administrator thereof, 
has engaged in a “prohibited transaction” (as such term is defined in Section 406 of ERISA or Section 4975 of the Code) or any other breach of 
fiduciary responsibility that could subject the Company, any Company Subsidiary or any officer of the Company or of any Company 
Subsidiary to any material tax or material penalty on prohibited transactions imposed by such Section 4975 of the Code or to any material 
liability under Section 502(i) or 502(1) of ERISA.  None of such Company Benefit Plans and trusts has been terminated, other than in a 
“standard termination” (as defined in ERISA), nor has there been any “reportable event” (as that term is defined in Section 4043 of ERISA, but 
excluding reportable events with respect to which notice has been waived by the Pension Benefit Guaranty Corporation (“ PBGC ”)) with 
respect to any Company Pension Plan during the last two years.  

   
(d)           With respect to Company Pension Plans that are subject to or governed by the Laws of any jurisdiction other than 

the United States (the “ Non-US Company Pension Plans ”), except as would not, individually or in the aggregate, reasonably be expected to 
have a Company Material Adverse Effect, (i) all amounts required to be reserved under each book reserved Non-US Company Pension Plan 
have been so reserved in accordance with GAAP and (ii) each Non-US Company Pension Plan required to be registered with a Governmental 
Entity has been registered, has been maintained in good standing with the appropriate Governmental Entities, has been maintained and operated 
in all respects in accordance with its terms and is in compliance with all applicable Law.  

   
(e)           Any arrangement of the Company or any Company Subsidiary that is subject to Section 409A of the Code was 

administered in reasonable, good faith compliance with the requirements of Section 409A through December 31, 2008, and all arrangements of 
the Company or any Company Subsidiary that are subject to Section 409A, provide for payment after December 31, 2008 and were in 
existence on such date have been amended to comply with the requirements of the final regulations under Section 409A, in each case except as 
would not, individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect.  Neither the Company nor any 
Company Subsidiary has any obligation to provide any gross-up payment to any individual with respect to any income tax, additional tax or 
interest charge imposed pursuant to Section 409A of the Code, except as would not, individually or in the aggregate, reasonably be expected to 
have a Company Material Adverse Effect.  

   
(f)            With respect to any Company Benefit Plan that is an employee welfare benefit plan, (i) no such Company Benefit 

Plan is unfunded or funded through a “welfare  
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benefits fund” (as such term is defined in Section 419(e) of the Code), and (ii) each such Company Benefit Plan that is a “group health 
plan” (as such term is defined in Section 5000(b)(1) of the Code), complies in all material respects with the applicable requirements of 
Section 4980B(f) of the Code.  

   
(g)           Other than payments that may be made to the Persons listed in Section 3.19(g) of the Company Disclosure Letter 

(the “ Primary Company Executives ”), any amount that could be received (whether in cash or property or the vesting of property) as a result of 
the Merger, the Subsequent Merger or any other Transaction by any employee, officer or director of the Company or any of its Affiliates who 
is a “disqualified individual” (as such term is defined in proposed Treasury Regulation Section 1.280G-1) under any employment, severance or 
termination agreement, other compensation arrangement or Company Benefit Plan currently in effect would not be characterized as an “excess 
parachute payment” (as defined in Section 280G(b)(1) of the Code).  To its Knowledge, the Company has provided Parent with true, complete 
and accurate information regarding the Company Benefit Plans and the compensation histories of the Primary Company Executives by which 
Parent’s representatives could estimate (using such assumptions as are selected by Parent) the amount of such excess parachute payments in all 
material respects.  

   
(h)           The execution and delivery by the Company of this Agreement do not, and the consummation of the Merger, the 

Subsequent Merger and the other Transactions and compliance with the terms hereof and thereof will not (i) entitle any employee, officer or 
director of the Company or any Company Subsidiary to severance pay, (ii) accelerate the time of payment or vesting or trigger any payment or 
funding (through a grantor trust or otherwise) of compensation or benefits under, increase the amount payable or trigger any other material 
obligation pursuant to, any Company Benefit Plan or Company Benefit Agreement or (iii) result in any breach or violation of, or a default 
under, any Company Benefit Plan or Company Benefit Agreement.  

   
SECTION 3.20.      Employee and Labor Matters .  Neither the Company nor any Company Subsidiary is a party to any 

collective bargaining Contract or any labor Contract.  Except as would not reasonably be expected to have, individually or in the aggregate, a 
Company Material Adverse Effect, (i) neither the Company nor any Company Subsidiary has engaged in any unfair labor practice or violation 
of state or local labor, wage and hour, or employment laws with respect to any Persons employed by or otherwise performing services 
primarily for the Company or any Company Subsidiary (the “ Company Business Personnel ”), and (ii) there is no unfair labor practice 
complaint or grievance or other administrative or judicial complaint, action or investigation pending or, to the Knowledge of the Company, 
threatened in writing against the Company or any of the Company Subsidiaries by the National Labor Relations Board, any comparable state or 
federal agency, or any other third party with respect to the Company Business Personnel. There is no labor strike, dispute, slowdown or 
stoppage pending or, to the Knowledge of the Company, threatened against or affecting the Company or any Company Subsidiary which may 
interfere with the respective business activities of the Company or any Company Subsidiary, except where such dispute, strike or work 
stoppage would not, individually or in the aggregate, have a Company Material Adverse Effect.  

   
SECTION 3.21.      Investment Company .  Neither the Company nor any  
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Company Subsidiary is an “investment company,” a company “controlled” by an “investment company,” or an “investment adviser” within the 
meaning of the Investment Company Act of 1940 or the Investment Advisers Act of 1940.  

   
SECTION 3.22.      Opinion of Financial Advisor .  The Board of Directors of the Company has received the opinion of 

Citigroup Global Markets Inc., dated as of the date of this Agreement, to be confirmed in writing (with a copy provided solely for 
informational purposes to Parent promptly after the Company receiving such confirmation), to the effect that, as of such date, the Mixed 
Consideration, the Per Share Cash Election Consideration and the Exchange Ratio, taken in the aggregate, is fair, from a financial point of 
view, to the holders of Company Common Stock.  

   
SECTION 3.23.      Brokers .  No broker, investment banker, financial advisor or other Person, other than Citigroup Global 

Markets Inc., the fees and expenses of which will be paid by the Company, is entitled to any broker’s, finder’s, financial advisor’s or other 
similar fee or commission in connection with the Merger, the Subsequent Merger and the other Transactions based upon arrangements made by 
or on behalf of the Company.  

   
ARTICLE IV  

   
Representations and Warranties of Parent, Merger Sub and Merger LLC  

   
Except (i) as disclosed in the Parent SEC Documents filed with the SEC prior to the date of this Agreement (excluding any 

risk factor disclosures contained under the heading “Risk Factors,” any disclosure of risks included in any “forward-looking statements” 
disclaimer or any other statements that are similarly predictive or forward-looking in nature); provided , however , that any disclosures in such 
Parent SEC Documents that are the subject of this clause (i) shall be deemed to qualify a representation or warranty only if the relevance of 
such disclosure to such representation or warranty is reasonably apparent from the text of such disclosure; provided , further , that the 
disclosures in the Parent SEC Documents shall not be deemed to qualify any representations or warranties made in Section 4.02(a) , or (ii) in 
the disclosure letter delivered by Parent to the Company immediately prior to the execution of this Agreement (the “ Parent Disclosure Letter 
”), which shall be arranged in numbered and lettered sections corresponding to the numbered and lettered sections contained in this Article IV , 
and the disclosure of any item in any section or subsection of the Parent Disclosure Letter shall be deemed to qualify or apply to other sections 
in this Article IV to the extent (and only to the extent) that the relevance of such disclosure to such other sections in this Article IV is 
reasonably apparent from the text of such disclosure, Parent, Merger Sub and Merger LLC jointly and severally represent and warrant to the 
Company as follows:  

   
SECTION 4.01.      Organization, Standing and Power .  
   
(a)           Parent and each Significant Parent Subsidiary is duly organized, validly existing and in good standing under the 

laws of the jurisdiction in which it is organized and has all requisite corporate power and authority to conduct its businesses as presently 
conducted.  Each Parent Subsidiary that is not a Significant Parent Subsidiary is duly organized, validly existing and in good standing under the 
laws of the jurisdiction in which it is organized and has  
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all requisite corporate power and authority to conduct its businesses as presently conducted, except where the failure to remain in good 
standing, individually or in the aggregate, has not had and would not reasonably be expected to have a Parent Material Adverse Effect.  
Section 4.01(a) of the Parent Disclosure Letter lists each Parent Subsidiary and its jurisdiction of organization.  Parent and each Parent 
Subsidiary is duly qualified and in good standing to do business in each jurisdiction in which the conduct or nature of its business or the 
ownership, leasing or holding of its properties make such qualification necessary, except such jurisdictions where the failure to be so qualified 
or in good standing, individually or in the aggregate, has not had and would not reasonably be expected to have a Parent Material Adverse 
Effect.  For purposes of this Agreement, “ Parent Subsidiary ” means any subsidiary of Parent and “ Significant Parent Subsidiary ” means any 
Parent Subsidiary that constitutes a significant subsidiary within the meaning of Rule 1-02 of Regulation S-X of the SEC.  

   
(b)           Parent has made available to the Company true and complete copies of the certificate of incorporation of Parent, as 

amended to the date of this Agreement (as so amended, the “ Parent Charter ”), and the By-laws of Parent, as amended to the date of this 
Agreement (as so amended, the “ Parent By-laws ”), and, if requested by the Company, the certificate of incorporation of Merger Sub, as 
amended to the date of this Agreement, and the By-laws of Merger Sub, as amended to the date of this Agreement, the certificate of formation 
of Merger LLC, as amended to the date of this Agreement, and the operating agreement of Merger LLC, as amended to the date of this 
Agreement, and the comparable charter and organizational documents of each other Significant Parent Subsidiary, in each case as amended 
through the date of this Agreement.  

   
SECTION 4.02.      Capital Stock of Parent and the Parent Subsidiaries .  
   
(a)           The authorized capital stock of Parent consists of 750,000,000 shares of Parent Common Stock and 25,000,000 

shares of preferred stock, par value $1.00 per share (the “ Parent Preferred Stock ” and, together with the Parent Common Stock, the “ Parent 
Capital Stock ”).  At the close of business on June 30, 2010, (i) 269,705,249 shares of Parent Common Stock and no shares of Parent Preferred 
Stock were issued and outstanding, (ii) 92,952,903 shares of Parent Common Stock were held by Parent in its treasury, and (iii) 13,889,986.68 
shares of Parent Common Stock were subject to outstanding Parent Stock Options and 27,094,975.92 additional shares of Parent Common 
Stock may be issued pursuant to equity or equity-based awards outstanding under the Parent Stock Plans.  The authorized capital stock of 
Merger Sub consists of 1,000 shares of common stock, par value $0.01 per share, all of which have been validly issued, are fully paid and 
nonassessable and are owned by Parent free and clear of any Lien.  Except as set forth above and except for any issuances of Parent Common 
Stock pursuant to equity awards described above under the Parent Stock Plans, on the date of this Agreement, no shares of capital stock or 
other voting securities of Parent were issued, outstanding or reserved for issuance pursuant to outstanding Parent Convertible Securities.  All 
outstanding shares of Parent Capital Stock and all the outstanding shares of capital stock of each Significant Parent Subsidiary are, and all such 
shares that may be issued prior to the Effective Time will be when issued, duly authorized, validly issued, fully paid and nonassessable and, 
with respect to Significant Parent Subsidiaries organized in the United States, not subject to or issued in violation of any purchase option, call 
option, right of first refusal, preemptive right, subscription right or any similar right under any provision of Law (including the DGCL), the  
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Parent Charter, the Parent By-laws, the certificate of incorporation or by-laws (or comparable documents) of any such Significant Parent 
Subsidiary or any Contract to which Parent or any Significant Parent Subsidiary is a party or otherwise bound.  There are not any bonds, 
debentures, notes or other indebtedness of Parent or any Significant Parent Subsidiary having the right to vote (or convertible into, or 
exchangeable for, securities having the right to vote) on any matters on which holders of common stock of Parent or any Significant Parent 
Subsidiary may vote (“ Voting Parent Debt ”).  Except as set forth above, there are not any options, warrants, rights, convertible or 
exchangeable securities, “phantom” stock rights, stock appreciation rights, stock-based performance units, commitments, Contracts, 
arrangements or undertakings of any kind to which Parent or any Significant Parent Subsidiary is a party or by which any of them is bound 
(i) obligating Parent or any Significant Parent Subsidiary to issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of 
capital stock or other equity interests in, or any security convertible or exercisable for or exchangeable into any capital stock of or other equity 
interest in, Parent or of any Significant Parent Subsidiary or any Voting Parent Debt or (ii) obligating Parent or any Significant Parent 
Subsidiary to issue, grant, extend or enter into any such option, warrant, call, right, security, commitment, Contract, arrangement or 
undertaking (collectively, “ Parent Convertible Securities ”).  There are not any outstanding contractual obligations of Parent or any Significant 
Parent Subsidiary to repurchase, redeem or otherwise acquire any shares of capital stock, membership interests, partnership interests, joint 
venture interests or other equity interests of Parent or any Significant Parent Subsidiary.  

   
(b)           Section 4.02(b) of the Parent Disclosure Letter sets forth a true and complete list of all capital stock, membership 

interests, partnership interests, joint venture interests and other equity interests with a fair market value as of the date hereof in excess of 
$10,000,000 in any Person (other than a Parent Subsidiary) owned as of the date hereof, directly or indirectly, by Parent or any Significant 
Parent Subsidiary.  

   
SECTION 4.03.      Authority; Execution and Delivery; Enforceability .  
   
(a)           Each of Parent, Merger Sub and Merger LLC has full power and authority to execute and deliver this Agreement, to 

perform and comply with each of its obligations under this Agreement and to consummate the Transactions.  The execution and delivery by 
each of Parent, Merger Sub and Merger LLC of this Agreement, the performance and compliance by Parent with each of its obligations herein 
and the consummation by it of the Transactions have been duly authorized by all necessary corporate or limited liability company action on the 
part of Parent, Merger Sub and Merger LLC subject in the case of the Share Issuance, to receipt of the Parent Stockholder Approval.  Parent, as 
sole stockholder of Merger Sub, has approved this Agreement.  Parent, as sole member of Merger LLC, has approved this Agreement.  Each of 
Parent, Merger Sub and Merger LLC has duly executed and delivered this Agreement and, assuming the due authorization, execution and 
delivery by the Company of this Agreement, this Agreement constitutes its legal, valid and binding obligation, enforceable against it in 
accordance with its terms, except as limited by Laws affecting the enforcement of creditors’ rights generally, by general equitable principles or 
by the discretion of any Governmental Entity before which any Proceeding seeking enforcement may be brought.  None of Parent, Merger Sub 
or Merger LLC is, nor at any time during the last three years has been, an “interested stockholder” of the Company as defined in Section 203.  
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(b)           The Board of Directors of Parent (the “ Parent Board ”), at a meeting duly called and held duly and unanimously 

(with one director recusing himself) adopted resolutions (i) approving this Agreement, the Merger, the Subsequent Merger, the Share Issuance 
and the other Transactions, (ii) determining that the terms of the Merger, the Subsequent Merger, the Share Issuance and the other Transactions 
are fair to and in the best interests of Parent and its stockholders and (iii) recommending that Parent’s stockholders approve the Share Issuance.  
Such resolutions are sufficient to render inapplicable to this Agreement, the Merger, the Subsequent Merger, the Share Issuance and the other 
Transactions the provisions of Section 203.  No other Takeover Laws apply or purport to apply to this Agreement, the Merger, the Subsequent 
Merger or any other Transaction.  

   
(c)           Assuming that neither the Company nor any of its “affiliates” or “associates” is an “interested stockholder” (each 

term, as defined in Section 203), the only vote of holders of any class or series of Parent Capital Stock necessary to approve this Agreement, 
the Merger, the Subsequent Merger, the Share Issuance and the other Transactions is the approval of the Share Issuance by the holders of a 
majority of the shares of Parent Capital Stock entitled to vote and present in person or represented by proxy at the Parent Stockholder Meeting 
(the “ Parent Stockholder Approval ”).  The affirmative vote of the holders of Parent Capital Stock, or any of them, is not necessary to 
consummate any Transaction other than the Share Issuance.  

   
SECTION 4.04.      No Conflicts; Consents .  
   
(a)           The execution and delivery by each of Parent, Merger Sub and Merger LLC hereof do not, and the consummation 

of the Merger, the Subsequent Merger, the Share Issuance and the other Transactions and compliance with the terms hereof and thereof will not 
contravene, conflict with, or result in any violation of or default (with or without notice or lapse of time, or both) under, or give rise to a right 
of termination, cancellation or acceleration of any obligation, to a right to challenge the Transactions or to loss of a material benefit under, or 
result in the creation of any Lien upon any of the properties or assets of Parent or any Parent Subsidiary under, any provision of (i) the Parent 
Charter, Parent By-laws or the comparable charter or organizational documents of any Significant Parent Subsidiary, (ii) any material Contract 
to which Parent or any Parent Subsidiary is a party or by which any of their respective properties or assets is bound or (iii) subject to the filings 
and other matters referred to in Section 4.04(b) , any material Judgment or material Law applicable to Parent or any Parent Subsidiary or their 
respective properties or assets, other than, in the case of clauses (ii) and (iii) above, any such items that, individually or in the aggregate, have 
not had and would not reasonably be expected to have a Parent Material Adverse Effect or materially impair the ability of Parent to perform its 
obligations hereunder or prevent or unreasonably delay the consummation of any of the Transactions.  

   
(b)           No Consent of, or Filing with, any Governmental Entity is required to be obtained or made by or with respect to 

Parent or any Parent Subsidiary in connection with the execution, delivery and performance hereof or the consummation of the Transactions, 
other than (i) compliance with and filings under the HSR Act and any filings required under other applicable Regulatory Laws, (ii) the filing 
with the SEC of (A) the Form S-4 and the Joint Proxy Statement and (B) such reports under the Exchange Act as may be required in 
connection with this Agreement, the Merger, the Subsequent Merger and the other Transactions, (iii) such filings  
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as are required under U.S. state securities or “blue sky” Laws or securities Laws of jurisdictions other than the United States, (iv) the filing of 
the Certificate of Merger with the Secretary of State of the State of Delaware, (v) compliance with and filings under the rules and regulations of 
the NYSE and (vi) such other Consents and Filings the failure of which to obtain or make has not had and would not reasonably be expected to 
have, individually or in the aggregate, a Parent Material Adverse Effect or materially impair the ability of Parent to perform its obligations 
hereunder or prevent or unreasonably delay the consummation of any of the Transactions.  

   
SECTION 4.05.      SEC Documents; Undisclosed Liabilities .  
   
(a)           Parent has filed or furnished all reports, schedules, forms, statements and other documents required to be filed or 

furnished by Parent with the SEC under the Securities Act or the Exchange Act since December 31, 2009 (the “ Parent SEC Documents ”).  
   
(b)           As of its respective filing date, or, if amended, as of the date of the last amendment prior to the date of this 

Agreement, each Parent SEC Document complied in all material respects with the requirements of the Exchange Act or the Securities Act, as 
the case may be, and the rules and regulations of the SEC promulgated thereunder applicable to such Parent SEC Document, and did not 
contain any untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary in order to make the 
statements therein, in light of the circumstances under which they were made, not misleading.  

   
(c)           The consolidated financial statements of Parent included in the Parent SEC Documents (including, in each case, any 

notes or schedules thereto) and all related compilations, reviews and other reports issued by Parent’s accountants with respect thereto (the “ 
Parent Financial Statements ”), comply as to form in all material respects with applicable accounting requirements and the published rules and 
regulations of the SEC with respect thereto.  The Parent Financial Statements fairly present in all material respects the financial condition and 
the results of operations, cash flows and changes in stockholders’ equity of Parent (on a consolidated basis) as of the respective dates of and for 
the periods referred to in the Parent Financial Statements, all in accordance with GAAP (except as otherwise noted therein), subject, in the case 
of interim Parent Financial Statements, to normal year-end adjustments and the absence of notes.  No financial statements of any Person other 
than Parent and the Parent Subsidiaries are required by GAAP to be included in the consolidated financial statements of Parent.  Except as 
required by GAAP, Parent has not, between December 31, 2009 and the date of this Agreement, made or adopted any material change in its 
accounting methods, practices or policies in effect on December 31, 2009.  

   
(d)           Parent is in compliance in all material respects with (i) the applicable provisions of the Sarbanes-Oxley Act of 2002 

and (ii) the applicable listing and corporate governance rules and regulations of the NYSE.  
   
(e)           Parent has made available to the Company true and complete copies of all written comment letters from the staff of 

the SEC received since January 1, 2008 relating to the Parent SEC Documents and all written responses of Parent thereto other than with 
respect to requests for confidential treatment.  There are no outstanding or unresolved comments in comment letters received from the SEC 
staff with respect to any Parent SEC Documents and, to  
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the Knowledge of Parent, none of the Parent SEC Documents (other than confidential treatment requests) is the subject of ongoing SEC 
review.  There are no internal investigations, or to the Knowledge of Parent, any SEC inquiries or investigations or other governmental 
inquiries or investigations pending or threatened, in each case regarding any accounting practices of Parent.  

   
(f)            Parent has established and maintains disclosure controls and procedures and internal control over financial 

reporting (as such terms are defined in paragraphs (e) and (f), respectively, of Rule 13a-15 and paragraph (e) of Rule 15d-15 under the 
Exchange Act) as required by Rules 13a-15 and 15d-15 under the Exchange Act.  Parent’s disclosure controls and procedures are designed to 
ensure that all information (both financial and non-financial) required to be disclosed by Parent in the reports that it files or furnishes under the 
Exchange Act is recorded, processed, summarized and reported within the time periods specified in the rules and forms of the SEC, and that all 
such information is accumulated and communicated to Parent’s management as appropriate to allow timely decisions regarding required 
disclosure and to make the certifications required pursuant to Sections 302 and 906 of the Sarbanes-Oxley Act.  Parent’s management has 
completed an assessment of the effectiveness of Parent’s disclosure controls and procedures and, to the extent required by applicable Law, 
presented in any applicable Parent SEC Document that is a report on Form 10-K or Form 10-Q, or any amendment thereto, its conclusions 
about the effectiveness of the disclosure controls and procedures as of the end of the period covered by such report or amendment based on 
such evaluation.  Based on Parent’s management’s most recently completed evaluation of Parent’s internal control over financial reporting 
prior to the date of this Agreement, (i) Parent had no significant deficiencies or material weaknesses in the design or operation of its internal 
control over financial reporting that would reasonably be expected to adversely affect Parent’s ability to record, process, summarize and report 
financial information and (ii) Parent does not have knowledge of any fraud, whether or not material, that involves management or other 
employees who have a significant role in Parent’s internal control over financial reporting.  

   
(g)           Parent and the Parent Subsidiaries do not have any material liabilities or obligations of a nature required by GAAP 

to be reflected on a consolidated balance sheet of Parent or in the notes thereto that would reasonably be expected to have, individually or in the 
aggregate, a Parent Material Adverse Effect, except (i) as disclosed, reflected or reserved against in the most recent audited balance sheet 
included in the Parent Financial Statements or the notes thereto, (ii) for liabilities and obligations incurred in the Ordinary Course of Business 
and (iii) for liabilities and obligations arising out of or in connection with this Agreement or the Transactions.  

   
SECTION 4.06.      Information Supplied .  None of the information supplied or to be supplied by Parent, Merger Sub or 

Merger LLC for inclusion or incorporation by reference in (i) the Form S-4 will, at the time the Form S-4 is filed with the SEC, at any time it is 
amended or supplemented or at the time it becomes effective under the Securities Act, contain any untrue statement of a material fact or omit to 
state any material fact required to be stated therein or necessary to make the statements therein not misleading, or (ii) the Joint Proxy Statement 
will, at the date it is first mailed to the Company’s stockholders or Parent’s stockholders or at the time of the Company Stockholders Meeting 
or the Parent Stockholders Meeting, contain any untrue statement of a material fact or omit to state any material fact required to be stated 
therein or necessary in order to make the statements therein, in light of the circumstances under which they  
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are made, not misleading.  The Form S-4 and the Joint Proxy Statement will comply as to form in all material respects with the requirements of 
the Securities Act or the Exchange Act, as applicable, and the rules and regulations thereunder, except that no representation is made by Parent, 
Merger Sub or Merger LLC with respect to statements made or incorporated by reference therein based on information supplied by the 
Company for inclusion or incorporation by reference therein.  

   
SECTION 4.07.      Absence of Certain Changes or Events .  
   
(a)           Since December 31, 2009, there has not occurred any event, change, effect, development, state of facts, condition, 

circumstance or occurrence that has had or would reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse 
Effect.  

   
(b)           From December 31, 2009 to the date hereof, (i) the business of Parent and the Parent Subsidiaries has been 

conducted in the Ordinary Course of Business and (ii) neither Parent nor any Parent Subsidiary has taken any action that, if taken after the date 
hereof, would constitute a breach of or require a consent under clause (i), (iii), (iv), (vi), (ix), (x) or (xi) (but solely with respect to the foregoing 
enumerated clauses) of Section 5.01(b) .  Since the date of its incorporation, Merger Sub has not carried on any business or conducted any 
operations other than the execution of this Agreement, the performance of its obligations hereunder and thereunder and matters ancillary 
thereto.  Since the date of its formation, Merger LLC has not carried on any business or conducted any operations other than the execution of 
this Agreement, the performance of its obligations hereunder and thereunder and matters ancillary thereto.  

   
SECTION 4.08.      Availability of Funds .  
   
(a)           Parent has received a commitment letter, dated as of the date of this Agreement (together with all exhibits, 

schedules and amendments thereto in effect as of the date of this Agreement, the “ Financing Letter ”), from Credit Suisse Securities (USA) 
LLC, Credit Suisse AG, Cayman Islands branch and Morgan Stanley Senior Funding, Inc. (collectively, the “ Lenders ”), relating to the 
financing required to consummate the Merger, the Subsequent Merger and the other Transactions on the terms contemplated by this 
Agreement.  The Lenders have committed to provide and arrange the financing contemplated by the Financing Letter upon and subject to the 
terms and conditions in the Financing Letter (the “ Financing ”).  Parent has provided the Company with true, complete and correct copies of 
the Financing Letter. As of the date of this Agreement, (i) the Financing Letter is in full force and effect, is a valid, binding and enforceable 
obligation of the Parent, and to the Knowledge of Parent, the other parties thereto, and has not been withdrawn or terminated or otherwise 
amended or modified in any respect without the prior written consent of the Company (such consent not to be unreasonably withheld or 
delayed) and (ii) none of Parent, Merger Sub or Merger LLC is in breach of any of the material terms or conditions set forth therein and no 
event has occurred which, with or without notice, lapse of time or both, would reasonably be expected to constitute a breach or failure to satisfy 
a condition precedent set forth in the Financing Letter.  Parent, Merger Sub and Merger LLC have paid any and all commitment fees or other 
fees required to be paid pursuant to the Financing Letter on or prior to the date of this Agreement.  
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(b)           Assuming the funding of the Financing in accordance with the Financing Letter, the proceeds from such Financing 

constitute all of the financing required for the consummation of the Merger, the Subsequent Merger and the other Transactions, and, together 
with the shares of Parent Common Stock to be issued in accordance with the terms of this Agreement, Parent’s cash on hand, and cash on hand 
from operations of the Company, are sufficient for the satisfaction of all of Parent’s, Merger Sub’s and Merger LLC’s obligations under this 
Agreement, including the payment of the Merger Consideration, any other amounts required to be paid in connection with the consummation of 
the Merger, the Subsequent Merger and the other Transactions and to pay all related fees and expenses (including any repayment or refinancing 
of debt contemplated by this Agreement or the Financing Letter). There are no conditions precedent, other than as expressly set forth in the 
Financing Letter, to the Lenders’ obligation to fund that portion of the Financing required for the consummation of the Merger, the Subsequent 
Merger and other Transactions. As of the date of this Agreement, there are no side letters or other agreements, arrangements or understandings 
(written or oral) relating to the Financing (other than fee letters and an engagement letter with respect to the issuance of securities by Parent 
with the providers of the Financing) to which Parent, Merger Sub or Merger LLC or any of their Affiliates is a party.  

   
SECTION 4.09.      Taxes .  
   
(a)           Parent and each Parent Subsidiary has timely filed, or has caused to be timely filed on its behalf, all material Tax 

Returns required to be filed by it (giving effect to all extensions), and all such Tax Returns are true, complete and correct in all material 
respects.  All material Taxes shown to be due on such Tax Returns, or otherwise owed, have been timely paid or adequate reserves in 
accordance with GAAP have been established for such Taxes on the consolidated financial statements of Parent.  

   
(b)           The most recent financial statements contained in the Parent SEC Documents reflect an adequate reserve in 

accordance with GAAP for all Taxes payable by Parent and the Parent Subsidiaries (in addition to any reserve for deferred Taxes to reflect 
timing differences between book and Tax items) for all Taxable periods and portions thereof through the date of such financial statements.  
Except as has not had, or would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect: (i) no 
deficiency with respect to any Taxes has been proposed in writing or assessed against Parent or any Parent Subsidiary for which adequate 
reserves in accordance with GAAP have not been established, and no requests for waivers of the time to assess any such Taxes are pending and 
(ii) neither Parent nor any Parent Subsidiary has granted an extension or waiver of the applicable limitations period for the assessment or 
collection of any Taxes which period (after giving effect to such extension or waiver) has not yet expired.  

   
(c)           Except as has not had, or would not reasonably be expected to have, individually or in the aggregate, a Parent 

Material Adverse Effect, there are no Liens for Taxes (other than for Taxes not yet due and payable) on the assets of Parent or any Parent 
Subsidiary.  

   
(d)           Except as has not had, or would not reasonably be expected to have, individually or in the aggregate, a Parent 

Material Adverse Effect, (i) neither Parent nor any Parent Subsidiary is a party to any material agreement providing for the allocation,  
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indemnification or sharing of Taxes that would reasonably be expected to give rise to a liability for Taxes other than such an agreement 
exclusively between or among Parent and any Parent Subsidiary, and (ii) neither Parent nor any Parent Subsidiary (A) has been a member of an 
affiliated group (or similar state, local or foreign filing group) filing a consolidated income Tax Return (other than a group the common parent 
of which is Parent) or (B) has any liability (including as a result of any agreement or obligation to reimburse or indemnify) for the Taxes of any 
other person (other than Parent or any Parent Subsidiary) under Treasury Regulation Section 1.1502-6 (or any similar provision of state, local 
or foreign Tax Law), as a transferee or successor, by contract or otherwise.  

   
(e)           Merger LLC is, and has since the date of its formation been, treated as an entity that is disregarded as separate from 

its owner for U.S. federal income tax purposes.  
   
SECTION 4.10.      Tax Treatment .  Neither Parent nor any Parent Subsidiary has taken any action or failed to take any 

action or knows of any fact, agreement, plan or other circumstance that would, to the Knowledge of Parent, jeopardize the qualification of the 
Merger and the Subsequent Merger, taken together, as a “reorganization” within the meaning of Section 368(a) of the Code.  The 
representations and warranties set forth in the Parent Tax Certificate are correct in all material respects as of the date hereof, assuming the 
Merger and the Subsequent Merger occurred on the date hereof.  

   
SECTION 4.11.      Proceedings .  There is no Proceeding pending or, to the Knowledge of Parent, threatened against or 

affecting Parent, any Parent Subsidiary, any of their respective properties or assets, or any present or former officer, director or employee (in 
their capacity as an employee) of Parent or any Parent Subsidiary, nor is there any Judgment outstanding against Parent, any Parent Subsidiary, 
any of their respective properties or assets, or any present or former officer, director or employee (in their capacity as an employee) of Parent or 
any Parent Subsidiary, that (a) reasonably relates to or involves more than $25,000,000, (b) seeks or imposes any material injunctive relief, 
(c) was commenced by a Governmental Entity or (d) has had or would reasonably be expected to have, individually or in the aggregate, a 
Parent Material Adverse Effect.  There is no Proceeding pending, or to the Knowledge of Parent, threatened against Parent or any Parent 
Subsidiary that seeks to prevent, hinder, modify, delay or challenge the Transactions.  

   
SECTION 4.12.      Compliance with Laws .  
   
(a)           Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Parent 

Material Adverse Effect, (i) Parent and the Parent Subsidiaries are in compliance with all Laws and all Judgments applicable to Parent, any 
Parent Subsidiary or any assets owned or used by any of them, and (ii) neither Parent nor any Parent Subsidiary has received any written 
communication during the past two years from a Governmental Entity that alleges that Parent or a Parent Subsidiary is not in compliance with 
any Law.  

   
(b)           To the Knowledge of Parent, (i) it is in compliance in all material respects with the Foreign Corrupt Practices Act 

and any other United States and foreign Laws concerning corrupting payments; (ii) between January 1, 2008 and the date of this Agreement, 
Parent has not  
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been investigated by any Governmental Entity with respect to, or been given notice by a Governmental Entity of, any violation by Parent of the 
Foreign Corrupt Practices Act or any other United States or foreign Laws concerning corrupting payments; and (iii) Parent and the Parent 
Subsidiaries have an operational and effective Foreign Corrupt Practices Act/anti-corruption compliance program that includes, at a minimum, 
policies, procedures and training intended to enhance awareness of and compliance by Parent or such Parent Subsidiary with the Foreign 
Corrupt Practices Act and any other applicable United States or foreign Laws concerning corrupting payments.  

   
(c)           Parent and the Parent Subsidiaries have operational and effective privacy compliance and data security programs 

that include assigned staff, policies, procedures and training to enhance awareness of and compliance by Parent and the Parent Subsidiaries 
with relevant United States and applicable foreign Laws concerning privacy and data security.  

   
SECTION 4.13.      Opinion of Financial Advisor .  Parent has received the oral opinion of Credit Suisse Securities (USA) 

LLC, to be confirmed in writing (with a copy provided solely for information purposes to the Company promptly after Parent receiving such 
confirmation), to the effect that, as of such date, the Merger Consideration to be issued and paid in the Merger by Parent is fair to Parent from a 
financial point of view.  

   
SECTION 4.14.      Brokers .  No broker, investment banker, financial advisor or other Person, other than Credit Suisse, the 

fees and expenses of which will be paid by Parent, is entitled to any broker’s, finder’s, financial advisor’s or other similar fee or commission in 
connection with the Merger, the Subsequent Merger and the other Transactions based upon arrangements made by or on behalf of Parent.  

   
ARTICLE V  

   
Interim Covenants  

   
SECTION 5.01.      Conduct of Business .  
   
(a)           Except for matters set forth in Section 5.01(a) of the Company Disclosure Letter or otherwise expressly required or 

permitted by this Agreement or by Law, from the date of this Agreement to the Effective Time, the Company shall, and shall cause each 
Company Subsidiary to, conduct its business in the usual, regular and ordinary course in substantially the same manner as previously 
conducted and, to the extent consistent therewith, use reasonable best efforts to preserve intact its current business organization, maintain all 
material Permits, keep available the services of its current officers and employees and preserve intact its goodwill and ongoing business 
relationships with customers, suppliers, licensors, licensees, distributors and others having business dealings with them.  In addition, and 
without limiting the generality of the foregoing, except for matters set forth in Section 5.01(a) of the Company Disclosure Letter or otherwise 
expressly required or permitted by this Agreement, from the date of this Agreement to the Effective Time, the Company shall not, and shall not 
permit any Company Subsidiary to, do any of the following without the prior written consent of Parent (which consent shall not be 
unreasonably withheld, conditioned or delayed):  
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(i)            (A) declare, set aside or pay any dividends on, or make any other distributions in respect of, any of its capital stock, 

other than dividends and distributions by a direct or indirect wholly owned subsidiary of the Company to its parent, (B) split, combine 
or reclassify any of its capital stock or issue or authorize the issuance of any other securities in respect of, in lieu of or in substitution 
for shares of its capital stock, or (C) purchase, redeem or otherwise acquire any shares of capital stock of the Company or any 
Company Subsidiary or any other securities thereof or any rights, warrants or options to acquire any such shares or other securities;  

   
(ii)           issue, deliver, sell, grant, pledge or otherwise encumber or subject to any Lien (A) any shares of its capital stock, 

(B) any Voting Company Debt or other voting securities or (C) any Company Convertible Securities, other than the issuance of 
Company Common Stock upon the exercise of Company Convertible Securities outstanding on the date of this Agreement and in 
accordance with their present terms under the Company Stock Plans;  

   
(iii)          amend, authorize or propose to amend its certificate of incorporation, by-laws, limited liability company operating 

agreement or other comparable charter or organizational documents;  
   
(iv)          acquire or agree to acquire (A) by merging or consolidating with, or by purchasing a substantial portion of the 

assets of or any equity interest in, or by any other manner, any business or any corporation, partnership, joint venture, limited liability 
company or other company, association or other business organization or division thereof or (B) any assets that are material, 
individually or in the aggregate, to the Company and the Company Subsidiaries, taken as a whole; provided , however , that the 
foregoing shall not prohibit (v) internal reorganizations or consolidations involving existing Company Subsidiaries that would not 
present a material risk of any delay in the receipt of any approval required to be obtained under Section 7.01(c) , (w) the creation of 
new Company Subsidiaries organized to conduct or continue activities otherwise permitted by this Agreement, (x) capital 
expenditures, which shall be subject to the limitations set forth in clause (ix) below, (y) purchases of assets in the Ordinary Course of 
Business or (z) other acquisitions not exceeding $20,000,000 individually or $50,000,000 in the aggregate;  

   
(v)           except to the extent required by applicable Law or, in the case of employees who are not officers of the Company 

subject to reporting under Section 16 of the Exchange Act, in the Ordinary Course of Business, (A) grant to any employee, officer or 
director of the Company or any Company Subsidiary any increase in compensation, except to the extent required under employment 
agreements in effect as of the date hereof, (B) grant to any employee, officer or director of the Company or any Company Subsidiary 
any increase in severance or termination pay, except to the extent required under any agreement in effect as of the date hereof, 
(C) enter into any employment, consulting, indemnification, severance or termination agreement with any such employee, officer or 
director, (D) establish, adopt, extend, renew, enter into or amend in any material respect any collective bargaining agreement or 
Company Benefit Plan or (E) take any action to accelerate any rights or benefits, or make any material determinations,  

   
37  

 



   
under any collective bargaining agreement or Company Benefit Plan, except as required pursuant to the terms thereof;  

   
(vi)          make any change in accounting methods, principles or practices materially affecting the reported consolidated 

assets, liabilities or results of operations of the Company, except insofar as may have been required by a change in GAAP;  
   
(vii)         sell, lease (as lessor), license or otherwise dispose of, or subject to any Lien, any of its properties or assets, other 

than (A) internal reorganizations or consolidations involving existing Company Subsidiaries that would not present a substantial risk 
of any material delay in the receipt of the approvals required under Section 7.01(c)  or (B) sales of properties or assets (x) required to 
be effected pursuant to Contracts in effect as of the date hereof or entered into after the date hereof in compliance with this 
Agreement, (y) entered into in the Ordinary Course of Business or (z) with a sale price not exceeding $20,000,000 individually or 
$50,000,000 in the aggregate;  

   
(viii)        (A) incur, create, assume or otherwise become liable for, or repay or prepay, any indebtedness for borrowed money 

(other than ordinary course trade payables or pursuant to existing credit facilities in the Ordinary Course of Business), or guarantee 
any such indebtedness of any Third Party, issue or sell any debt securities, options, calls, warrants or other rights to acquire any debt 
securities of the Company or any Company Subsidiary, guarantee any debt securities of any Third Party, enter into any “keep well” or 
other agreement to maintain any financial statement condition of any Third Party or enter into any arrangement having the economic 
effect of any of the foregoing, or amend, modify or refinance any such indebtedness other than in the Ordinary Course of Business or 
(B) make any loans, advances or capital contributions to, or investments in, any other Person (other than the Company or any 
Company Subsidiary), other than loans or advances to customers in the Ordinary Course of Business;  

   
(ix)           make or agree to make any new capital expenditures other than (A) capital expenditures in an aggregate amount 

not in excess of the Company’s budget for capital expenditures that has been made available to Parent prior to the date of this 
Agreement or (B) other capital expenditures that are not in excess of 5,000,000 in the aggregate;  

   
(x)            settle or compromise any material liability for Taxes for an amount in excess of $25,000,000 in any particular 

instance, or, except in the Ordinary Course of Business: (A) make any material Tax election, (B) file any amended material Tax 
Return or (C) change in any material respect any method of accounting for Tax purposes;  

   
(xi)           adopt or enter into a plan of complete or partial liquidation, dissolution, restructuring, recapitalization or other 

reorganization; provided , however , that the foregoing shall not prohibit (A) internal reorganizations or consolidations involving 
existing Company Subsidiaries that would not present a material risk of any delay in the receipt of any approvals required under 
Section 7.01(c)  or (B) the creation of new Company Subsidiaries organized to conduct or continue activities otherwise permitted by 
this Agreement;  
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(xii)          commence any Proceeding (other than in the Ordinary Course of Business or as a result of a Proceeding 

commenced against the Company or any Company Subsidiaries), or compromise, settle or agree to settle any Proceeding (including 
any Proceeding relating to this Agreement or the Transactions) other than compromises, settlements or agreements (x) entered into in 
the Ordinary Course of Business or (y) not in excess of $10,000,000 individually or $30,000,000 in the aggregate;  

   
(xiii)         enter into any Contract that would have been required to be set forth in Section 3.11(a)  of the Company 

Disclosure Letter if it were in effect on the date hereof, or modify, amend, terminate, cancel, extend or grant any Consent or waiver 
under, any Company Contract, in each case other than in the Ordinary Course of Business;  

   
(xiv)        make any material change in internal accounting controls;  
   
(xv)         change its fiscal year;  
   
(xvi)        take any action, cause any action to be taken, fail to take any action or fail to cause any action to be taken 

(including any action or failure to act otherwise permitted by this Section 5.01(a) ) that would prevent the Merger and the Subsequent 
Merger, taken together, from constituting a tax-free reorganization under Section 368(a) and related provisions of the Code;  

   
(xvii)       (A) pay, discharge, settle or satisfy any liabilities or obligations (absolute, accrued, asserted or unasserted, 

contingent or otherwise), other than the payment, discharge, settlement or satisfaction, in the Ordinary Course of Business or in 
accordance with their terms, of liabilities reflected or reserved against in, the most recent consolidated financial statements (or the 
notes thereto) of the Company included in the Company SEC Documents or incurred in the Ordinary Course of Business after the date 
of the most recent balance sheet included in such financial statements or (B) cancel any material indebtedness (individually or in the 
aggregate) or waive any claims or rights of substantial value;  

   
(xviii)      waive, extend, renew or enter into any non-compete, exclusivity, non-solicitation or similar Contract that would 

restrict or limit, in any material respect, the operations of Parent or the Company, as the case may be, or any of their respective 
subsidiaries or Affiliates, other than the entry into non-solicitation Contracts involving employees in the Ordinary Course of Business; 

   
(xix)         enter into (including via any acquisition) any new line of business which represents a material change in its 

operations and which is material to it and the Company Subsidiaries taken as a whole, or make any material change to its or the 
Company Subsidiaries’ businesses, except as required by Law;  

   
(xx)          take any action (or omit to take any action) if such action (or omission) would reasonably be expected to result in 

any of the conditions to the Merger set forth in Article VII not being satisfied;  
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(xxi)                            cancel any material insurance policies, or fail to renew any material insurance policies upon expiration on 

substantially the same terms as those in place on the date of this Agreement, to the extent insurance policies on such terms are 
available on commercially reasonable terms, in each case, other than in the Ordinary Course of Business; or  

   
(xxii)                         authorize any of, or resolve, commit or agree to take any of, the foregoing actions.  
   
(b)           Except for matters set forth in Section 5.01(b) of the Parent Disclosure Letter or otherwise expressly required or 

permitted by this Agreement or by Law, from the date of this Agreement to the Effective Time, Parent shall, and shall cause each Parent 
Subsidiary to, conduct its business in the usual, regular and ordinary course in substantially the same manner as previously conducted and, to 
the extent consistent therewith, use reasonable best efforts to preserve intact its current business organization, maintain all material Permits, 
keep available the services of its current officers and employees and preserve intact its goodwill and ongoing business relationships with 
customers, suppliers, licensors, licensees, distributors and others having business dealings with them.  In addition, and without limiting the 
generality of the foregoing, except for matters set forth in Section 5.01(b) of the Parent Disclosure Letter or otherwise expressly required or 
permitted by this Agreement, from the date of this Agreement to the Effective Time, Parent shall not, and shall not permit any Parent 
Subsidiary to, do any of the following without the prior written consent of the Company (which consent shall not be unreasonably withheld, 
conditioned or delayed):  

   
(i)            (A) declare, set aside or pay any dividends on, or make any other distributions in respect of, any of its capital stock, 

other than dividends and distributions by a direct or indirect wholly owned subsidiary of Parent to its parent or quarterly cash 
dividends, with usual amounts, declaration, record and payment dates and otherwise consistent with past practice, (B) split, combine 
or reclassify any of its capital stock or issue or authorize the issuance of any other securities in respect of, in lieu of or in substitution 
for shares of its capital stock, or (C) purchase, redeem or otherwise acquire any shares of capital stock of Parent or any Parent 
Subsidiary or any other securities thereof or any rights, warrants or options to acquire any such shares or other securities, other than in 
the Ordinary Course of Business;  

   
(ii)           issue, deliver, sell, grant, pledge or otherwise encumber or subject to any Lien (A) any shares of its capital stock, 

(B) any Voting Parent Debt or other voting securities or (C) any Parent Convertible Securities, other than (x) the issuance of Parent 
Common Stock upon the exercise of Parent Convertible Securities in accordance with their present terms under the Parent Stock 
Plans, (y) pursuant to a Parent Stock Plan or (z) the issuance of Parent Common Stock or other securities of Parent or any Parent 
Subsidiary in connection with bona fide acquisitions, mergers, strategic partnership transactions or similar transactions permitted 
under clause (iv) below;  

   
(iii)          amend, authorize or propose to amend its certificate of incorporation, by-laws or other comparable charter or 

organizational documents in a manner that would adversely affect the consummation of the Merger or the Subsequent Merger or affect 
the  
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holders of Company Common Stock whose shares may be converted into Parent Common Stock at the Effective Time in a manner 
different than holders of Parent Common Stock prior to the Effective Time;  

   
(iv)          acquire or agree to acquire, by merging or consolidating with, or by purchasing a substantial portion of the assets of 

or any equity interest in, or by any other manner, any business or any corporation, partnership, joint venture, limited liability company 
or other company, association or other business organization or division thereof; provided , however , that the foregoing shall not 
prohibit (A) internal reorganizations or consolidations involving existing Parent Subsidiaries that would not present a material risk of 
any delay in the receipt of any approval required to be obtained under Section 7.01(c) , (B) the creation of new Parent Subsidiaries 
organized to conduct or continue activities otherwise permitted by this Agreement or (C) any acquisitions with a purchase price 
(including assumed indebtedness) not exceeding $200,000,000 individually or $500,000,000 in the aggregate, provided that such 
acquisitions would not reasonably be expected to impede or delay the satisfaction of the conditions to or the consummation of the 
Closing;  

   
(v)           incur, create, assume or otherwise become liable for, or repay or prepay, any indebtedness for borrowed money 

(other than ordinary course trade payables or pursuant to existing credit facilities in the Ordinary Course of Business), or guarantee 
any such indebtedness of another Person, issue or sell any debt securities, options, calls, warrants or other rights to acquire any debt 
securities of Parent or any Parent Subsidiary, guarantee any debt securities of another Person, enter into any “keep well” or other 
agreement to maintain any financial statement condition of another Person or enter into any arrangement having the economic effect 
of any of the foregoing, or amend, modify or refinance any such indebtedness, in each case, if taking any such action would 
reasonably be expected to prevent, impede or materially delay the availability of the Financing or any Alternate Financing;  

   
(vi)          adopt or enter into a plan of complete or partial liquidation, dissolution, restructuring, recapitalization or other 

reorganization; provided , however , that the foregoing shall not prohibit (A) internal reorganizations, consolidations or dissolutions 
involving existing Parent Subsidiaries that would not present a material risk of any delay in the receipt of any approvals required 
under Section 7.01(c)  or (B) the creation of new Parent Subsidiaries organized to conduct or continue activities otherwise permitted 
by this Agreement;  

   
(vii)         take any action, cause any action to be taken, fail to take any action or fail to cause any action to be taken 

(including any action or failure to act otherwise permitted by this Section 5.01(b) ) that would prevent the Merger and the Subsequent 
Merger, taken together, from constituting a tax-free reorganization under Section 368(a) and related provisions of the Code;  

   
(viii)        take any action (or omit to take any action) if such action (or omission) would reasonably be expected to result in 

any of the conditions to the Merger set forth in Article VII not being satisfied;  
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(ix)           make any change in accounting methods, principles or practices materially affecting the reported consolidated 

assets, liabilities or results of operations of Parent, except insofar as may have been required by a change in GAAP;  
   
(x)            make any material change in internal accounting controls; or  
   
(xi)           authorize any of, or resolve, commit or agree to take any of, the foregoing actions.  
   
(c)           The Company and Parent shall not, and shall not permit any of their respective subsidiaries to, take any action that 

would, or that would reasonably be expected to, result in (i) any of the representations and warranties of such party set forth in this Agreement 
to which it is a party that is qualified as to materiality becoming untrue or (ii) any of such representations and warranties that is not so qualified 
becoming untrue in any material respect.  

   
(d)           The Company and Parent shall promptly advise the other orally and in writing of any change or event that has or 

could reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect or a Parent Material Adverse 
Effect, respectively.  

   
SECTION 5.02.      No Solicitation by the Company; Change in Recommendation .  
   
(a)           From the date of this Agreement until the earlier of the Effective Time or the date of termination of this Agreement 

in accordance with Article VIII , the Company shall not, nor shall it permit any Company Subsidiary to, nor shall it authorize or permit any 
Representatives of the Company or any Company Subsidiary to, directly or indirectly, (i) solicit, initiate or knowingly facilitate, induce or 
encourage the submission of, any Company Takeover Proposal; (ii) except as permitted by Section 8.01(h) , enter into any letter of intent or 
agreement in principle or any Contract (other than a confidentiality agreement in accordance with this Section 5.02(a) ) providing for, relating 
to or in connection with, any Company Takeover Proposal or any proposal that could reasonably be expected to lead to a Company Takeover 
Proposal; (iii) enter into, continue or otherwise participate in any discussions or negotiations with any Third Party with respect to any Company 
Takeover Proposal; or (iv) furnish any non-public information regarding the Company or any of the Company Subsidiaries, or afford access to 
the properties, books and records of the Company, to any Third Party in connection with or in response to any Company Takeover Proposal; 
provided , however , that nothing contained in this Agreement shall prohibit the Company or the Company Board, directly or indirectly through 
any of its Representatives, prior to obtaining the Company Stockholder Approval, from taking any of the actions described in clauses (iii) and 
(iv) above in response to any bona fide written Company Takeover Proposal if (1) the Company Board concludes in good faith, after 
consultation with its outside financial advisors, that such Company Takeover Proposal constitutes a Superior Proposal or could reasonably be 
expected to result in a Superior Proposal, (2) the Company Board concludes in good faith, after consultation with its outside legal counsel, that 
the failure to take such action with respect to such Company Takeover Proposal would be inconsistent with the exercise of its fiduciary duties 
to the stockholders of the Company under applicable Laws, (3) such Company Takeover Proposal was not solicited in violation of this  

   
42  

 



   
Section 5.02 , and (4) prior to furnishing any non-public information to, or entering into discussions or negotiations with, such Third Party 
(x) the Company receives from such Third Party an executed confidentiality agreement with provisions not less favorable to the Company than 
those contained in the Confidentiality Agreement, and (y) the Company provides to Parent in accordance with Section 5.02(b)  the information 
required under Section 5.02(b)  to be delivered by the Company to Parent.  The Company agrees that it and the Company Subsidiaries shall not 
enter into any confidentiality agreement with any Person subsequent to the date of this Agreement that prohibits the Company from providing 
information to Parent that is required to be provided to Parent under this Section 5.02 .  

   
(b)           The Company shall promptly, and in any event no later than twenty-four (24) hours after it receives any Company 

Takeover Proposal, or any written request for nonpublic information regarding the Company or any of the Company Subsidiaries in connection 
with a Company Takeover Proposal or any inquiry with respect to, or which could reasonably be expected to lead to, any Company Takeover 
Proposal, advise Parent orally and in writing of such Company Takeover Proposal or request, including providing the identity of the Third 
Party making or submitting such Company Takeover Proposal or request and a reasonably detailed summary of all material terms and 
conditions thereof.  The Company shall keep Parent informed in all material respects on a prompt basis of the status and details of any such 
Company Takeover Proposal and with respect to any change to the material terms of any such Company Takeover Proposal.  The Company 
agrees that, subject to restrictions under Laws applicable to the Company and the Company Subsidiaries, it shall, prior to or concurrent with the 
time it is provided to any Third Parties, provide to Parent any non-public information concerning the Company and the Company Subsidiaries 
that the Company provides to any Third Party in connection with any Company Takeover Proposal which was not previously provided to 
Parent.  

   
(c)           Immediately following the execution of this Agreement, the Company shall, and shall cause the Company 

Subsidiaries and its and their respective Representatives to, cease and terminate any activities, discussions or negotiations existing as of the 
date of this Agreement between the Company or any of the Company Subsidiaries or any of their respective Representatives, on the one hand, 
and any Third Party and its Representatives, on the other hand, with respect to any Company Takeover Proposal.  

   
(d)           Except as otherwise provided in Section 5.02(e)  or 5.02(f) , neither the Company Board nor any committee thereof 

shall (A) withhold, withdraw, modify or qualify, or propose publicly to withhold, withdraw, modify or qualify the Company Recommendation 
in a manner adverse to Parent, or make any public statement in connection with such Company Recommendation or in reference to a Company 
Takeover Proposal that is inconsistent with the Company Recommendation, (B) recommend, endorse, adopt or approve, or publicly propose to 
recommend, endorse, adopt or approve, any Company Takeover Proposal or any letter of intent or agreement in principle or any Contract 
providing for, relating to or in connection with, any Company Takeover Proposal (other than a confidentiality agreement referred to in 
Section 5.02(a) ) or (C) except (x) in connection with a termination of this Agreement pursuant to and in conformity with Section 8.01(h) , or 
(y) to the extent, and only to the extent required to permit a group or potential group to make a Company Takeover Proposal, take any action to 
make the provisions of any Takeover Laws or any restrictive provision of any applicable anti-takeover provision in the Company Charter or 
Company By-laws, inapplicable to any transactions  
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contemplated by a Company Takeover Proposal (including approving any transaction under, or a third party becoming an “interested 
stockholder” under, Section 203 of the DGCL) (any action described in clauses (A), (B) or (C) being referred to as a “ Company Adverse 
Recommendation Change ”).  

   
(e)           Notwithstanding anything in this Agreement to the contrary, with respect to a Company Takeover Proposal, the 

Company Board may at any time prior to receipt of the Company Stockholder Approval, effect a Company Adverse Recommendation Change, 
if (and only if): (i) a written Company Takeover Proposal that was not solicited in violation of Section 5.02(a)  is made to the Company by a 
Third Party and such Company Takeover Proposal is not withdrawn; (ii) the Company Board concludes in good faith, after consultation with 
its outside financial advisors, that such Company Takeover Proposal constitutes a Superior Proposal; (iii) the Company Board concludes in 
good faith, after consultation with its outside legal counsel, that the failure to make a Company Adverse Recommendation Change would be 
inconsistent with the exercise of its fiduciary duties to the stockholders of the Company under applicable Laws; (iv) the Company provides 
Parent at least five (5) Business Days’ prior written notice of its intention to take such action, which notice shall include the information with 
respect to such Superior Proposal that is specified in Section 5.02(b) , as well as a copy of such Company Takeover Proposal; (v) during the 
five (5) Business Days following such written notice (or such shorter period as is specified below), the Company and its Representatives have 
negotiated in good faith with Parent regarding any revisions to the terms of the Transactions proposed by Parent in response to such Superior 
Proposal; and (vi) at the end of the five (5) Business Day period described in the foregoing clause (v), the Company Board concludes in good 
faith, after consultation with its outside legal counsel and financial advisors (and taking into account any adjustment or modification of the 
terms of this Agreement proposed by Parent), that the Company Takeover Proposal continues to be a Superior Proposal and that the failure to 
make a Company Adverse Recommendation Change would be inconsistent with the exercise by the Company Board of its fiduciary duties to 
the stockholders of the Company under applicable Laws.  Any material amendment or modification to any Superior Proposal will be deemed to 
be a new Company Takeover Proposal for purposes of this Section 5.02 ; provided , however , that the notice period and the period during 
which the Company and its Representatives are required to negotiate in good faith with Parent regarding any revisions to the terms of the 
Transactions proposed by Parent in response to such new Company Takeover Proposal pursuant to clause (v) above shall expire on the later to 
occur of (x) two (2) Business Days after the Company provides written notice of such new Company Takeover Proposal to Parent and (y) the 
end of the original five (5) Business Day period described in clause (v) above.  

   
(f)            Nothing in this Agreement shall prohibit or restrict the Company Board, in circumstances not involving or relating 

to a Company Takeover Proposal, from effecting a Company Adverse Recommendation Change in response to the occurrence of a Company 
Intervening Event if (and only if): (i) the Company Board concludes in good faith, after consultation with its outside legal counsel, that the 
failure to take such action would be inconsistent with the exercise of its fiduciary duties to the stockholders of the Company under applicable 
Laws; (ii) the Company provides Parent at least five (5) Business Days’ prior written notice describing the Company Intervening Event and 
advising Parent that the Company Board intends to take such action and specifying the reasons therefor in reasonable detail; (iii) during the five 
(5) Business Days following such written notice, the Company and its Representatives  
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have negotiated in good faith with Parent regarding any revisions to the terms of the Transactions proposed by Parent in response to such 
Company Intervening Event; and (iv) at the end of the five (5) Business Day period described in the foregoing clause (iii), the Company Board 
concludes in good faith, after consultation with its outside legal counsel (and taking into account any adjustment or modification of the terms of 
this Agreement proposed by Parent), that a Company Intervening Event continues to exist and that the failure to make a Company Adverse 
Recommendation Change would be inconsistent with the exercise by the Company Board of its fiduciary duties to the stockholders of the 
Company under applicable Laws.  

   
(g)           During the period from the date of this Agreement through the earlier of the Effective Time and the date of 

termination of this Agreement in accordance with Article VIII , the Company shall not terminate, amend, modify or waive any provision of any 
confidentiality agreement relating to a Company Takeover Proposal or standstill agreement to which the Company or any of the Company 
Subsidiaries is a party (other than any involving Parent), except for any portion of any such confidentiality agreement or standstill agreement 
that restricts the ability of a Third Party to communicate a Company Takeover Proposal to the Company Board.  During such period, subject to 
the preceding sentence, the Company agrees to enforce, to the fullest extent permitted under applicable Law, the provisions of any such 
agreements.  

   
(h)           Nothing contained in this Section 5.02 shall prohibit the Company Board from (i) taking and disclosing to the 

stockholders of the Company a position contemplated by Rule 14e-2(a) promulgated under the Exchange Act or making a statement 
contemplated by Item 1012(a) of Regulation M-A or Rule 14d-9 promulgated under the Exchange Act or (ii) making any disclosure to the 
stockholders of the Company if the Company Board determines in good faith, after consultation with its outside counsel, that the failure to 
make such disclosure would reasonably be determined to be inconsistent with applicable Law; provided , however , that any disclosure of a 
position contemplated by Rule 14e-2(a) or Rule 14d-9 promulgated under the Exchange Act other than a “stop, look and listen” or similar 
communication of the type contemplated by Rule 14d-9(f) under the Exchange Act, an express rejection of any applicable Company Takeover 
Proposal or an express reaffirmation of the Company Recommendation shall be deemed to be a Company Adverse Recommendation Change.  

   
(i)            Certain Definitions .  For purposes of this Agreement:  
   
“ Company Acquisition Transaction ” means any transaction or series of related transactions (other than the Merger and the 

Subsequent Merger) involving: (i) any acquisition or purchase from the Company by any Third Party of more than 20% of the total 
outstanding voting securities of the Company or any of the Company Subsidiaries; (ii) any tender offer or exchange offer that if 
consummated would result in any Third Party beneficially owning more than 20% of the total outstanding voting securities of the 
Company or any of the Company Subsidiaries; (iii) any merger, consolidation, business combination, recapitalization or similar 
transaction involving the Company pursuant to which the stockholders of the Company immediately preceding such transaction hold 
less than 80% of the equity interests in the surviving or resulting entity of such transaction in substantially the same proportion as prior 
to such transaction; (iv) any direct or indirect acquisition of any business or businesses or of assets (including equity interests in any  
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Company Subsidiary) that constitute or account for 20% or more of the consolidated net revenues, net income or assets (based on the 
fair market value thereof) of the Company and the Company Subsidiaries, taken as a whole; or (v) any liquidation or dissolution of the 
Company or any of the Company Subsidiaries.  

   
“ Company Takeover Proposal ” means any inquiry, offer or proposal by a Third Party relating to any Company Acquisition 

Transaction.  
   
“ Superior Proposal ” means an unsolicited, bona fide written Company Takeover Proposal to acquire more than (a) 50% of 

the outstanding voting securities of the Company or (b) 50% of the consolidated assets of the Company and the Company 
Subsidiaries, in either case on terms that, in the good faith judgment of the Company Board, after consultation with its outside 
financial advisors and its outside legal counsel, taking into account all legal, financial and regulatory aspects of the proposal that the 
Company Board deems relevant, the identity of the Third Party making such proposal and the conditions for completion of such 
proposal, (i) are more favorable, from a financial point of view, to the stockholders of the Company than the Merger and the 
Subsequent Merger, taken together, and the other Transactions, taking into account all of the terms and conditions of this Agreement 
(including any changes to the terms of this Agreement proposed by Parent in response to such proposal or otherwise), (ii) are 
reasonably capable of being completed within a reasonable period of time on the terms set forth in such proposal, taking into account 
all financial, legal, regulatory and other aspects thereof that the Company Board deems relevant, and (iii) to the extent financing is 
required, include existing credit facilities or committed financing which is capable of being obtained in a reasonable period of time 
and is not materially more conditional than the Financing described in the Financing Letter.  

   
ARTICLE VI  

   
Additional Agreements  

   
SECTION 6.01.      Preparation of the Form S-4 and the Joint Proxy Statement; Stockholders Meetings .  
   
(a)           As promptly as practicable following the date of this Agreement, Parent and the Company shall prepare, and Parent 

shall file with the SEC, the Form S-4, in which the Joint Proxy Statement will be included as a prospectus.  Each of Parent and the Company 
shall cooperate in the preparation and filing of the Form S-4 and Joint Proxy Statement.  The Company and Parent shall provide the other with 
the opportunity to review and comment on such documents prior to their filing with the SEC.  Each of Parent and the Company shall use 
reasonable best efforts to have the Form S-4 declared effective under the Securities Act as promptly as reasonably practicable after such filing 
and to keep the Form S-4 effective as long as necessary to consummate the Merger and the Subsequent Merger.  Each of Parent and the 
Company shall use reasonable best efforts to cause to be delivered to the other a “comfort letter” of its independent auditors, dated the date that 
is two (2) Business Days prior to the date on which the Form S-4 becomes effective.  No filing of, or amendment or supplement to, the Form S-
4 or the Joint Proxy Statement will be made by Parent or the Company, as applicable, without  
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the other’s prior consent (which shall not be unreasonably withheld, delayed or conditioned) and without providing the other the opportunity to 
review and comment thereon.  Parent or the Company, as applicable, will advise the other promptly after it receives oral or written notice of the 
time when the Form S-4 has become effective or any supplement or amendment has been filed, the issuance of any stop order, the suspension 
of the qualification of the Parent Common Stock issuable in connection with the Merger for offering or sale in any jurisdiction, or any oral or 
written request by the SEC for amendment of the Joint Proxy Statement or the Form S-4 or comments thereon and responses thereto or requests 
by the SEC for additional information, and will promptly provide the other with copies of any written communication from the SEC or any 
state securities commission.  If at any time prior to the Effective Time any information relating to Parent or the Company, or any of their 
respective Affiliates, officers or directors, is discovered by Parent or the Company which should be set forth in an amendment or supplement to 
any of the Form S-4 or the Joint Proxy Statement, so that any of such documents would not include any misstatement of a material fact or omit 
to state any material fact necessary to make the statements therein, in light of the circumstances under which they were made, not misleading, 
the party which discovers such information shall promptly notify the other party and an appropriate amendment or supplement describing such 
information shall be promptly filed with the SEC, after the other party has had a reasonable opportunity to review and comment thereon, and, 
to the extent required by applicable Law, disseminated to the respective stockholders of Parent and the Company.  Parent will cause the Joint 
Proxy Statement to be mailed to Parent’s stockholders, and the Company will cause the Joint Proxy Statement to be mailed to the Company’s 
stockholders, in each case as promptly as reasonably practicable after the Form S-4 is declared effective under the Securities Act.  

   
(b)           The Company shall, as soon as practicable following effectiveness of the Form S-4, duly call, give notice of, 

convene and hold a meeting of its stockholders (the “ Company Stockholders Meeting ”) for the purpose of seeking the Company Stockholder 
Approval.  Subject to Section 5.02(e)  and 5.02(f) , the Company shall, through the Company Board, recommend that its stockholders adopt 
and approve this Agreement and the Transactions, including the Merger (the “ Company Recommendation ”), and shall use reasonable best 
efforts to (i) solicit from its stockholders proxies in favor of the approval and adoption of this Agreement and the Transactions, including the 
Merger, and (ii) take all other action necessary or advisable to secure the Company Stockholder Approval and the Company Board shall not 
withhold, withdraw, modify or qualify, or propose publicly to withhold, withdraw, modify or qualify the Company Recommendation in a 
manner adverse to Parent.  Notwithstanding any Company Adverse Recommendation Change pursuant to Section 5.02(e)  or 5.02(f) , unless 
this Agreement is terminated in accordance with its terms, the obligations of the parties hereunder shall continue in full force and effect.  

   
(c)           Parent shall, as soon as practicable following effectiveness of the Form S-4, duly call, give notice of, convene and 

hold a meeting of its stockholders (the “ Parent Stockholders Meeting ”) for the purpose of seeking the Parent Stockholder Approval.  Except 
for any Parent Adverse Recommendation Change permitted pursuant to and in conformity with this Section 6.01(c) , Parent shall, through the 
Parent Board, recommend that its stockholders approve the Share Issuance (the “ Parent Recommendation ”), and shall use reasonable best 
efforts to (i) solicit from its stockholders proxies in favor of the Share Issuance and (ii) take all other action necessary or advisable to secure the 
Parent Stockholder Approval.  The Parent Board shall not  
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withhold, withdraw, modify or qualify, or propose publicly to withhold, withdraw, modify or qualify the Parent Recommendation in a manner 
adverse to the Company, or make any public statement in connection with such Parent Recommendation that is inconsistent with the Parent 
Recommendation (any such actions being a “ Parent Adverse Recommendation Change ”) .  Nothing in this Agreement shall prohibit or restrict 
the Parent Board from effecting a Parent Adverse Recommendation Change in response to the occurrence of a Parent Intervening Event if (and 
only if): (i) the Parent Board concludes in good faith, after consultation with its outside legal counsel, that the failure to take such action would 
be inconsistent with the exercise of its fiduciary duties to the stockholders of Parent under applicable Laws; (ii) Parent provides the Company 
at least five (5) Business Days’ prior written notice describing the Parent Intervening Event and advising the Company that the Parent Board 
intends to take such action and specifying the reasons therefor in reasonable detail; (iii) during the five (5) Business Days following such 
written notice, Parent and its Representatives have negotiated in good faith with the Company regarding any revisions to the terms of the 
Transactions proposed by the Company in response to such Parent Intervening Event; and (iv) at the end of the five (5) Business Day period 
described in the foregoing clause (iii), the Parent Board concludes in good faith, after consultation with its outside legal counsel (and taking 
into account any adjustment or modification of the terms of this Agreement proposed by the Company), that a Parent Intervening Event 
continues to exist and that the failure to make a Parent Adverse Recommendation Change would be inconsistent with the exercise by the Parent 
Board of its fiduciary duties to the stockholders of Parent under applicable Laws.  Nothing contained in this Section 6.01(c)  shall prohibit the 
Parent Board from making any disclosure to Parent’s stockholders if the Parent Board determines in good faith, after consultation with its 
outside counsel, that the failure to make such disclosure would reasonably be determined to be inconsistent with applicable Law.  
Notwithstanding any Parent Adverse Recommendation Change pursuant to this Section 6.01(c) , unless this Agreement is terminated in 
accordance with its terms, the obligations of the parties hereunder shall continue in full force and effect.  

   
(d)           Each of the Company and Parent will use reasonable best efforts to hold the Company Stockholders Meeting and 

the Parent Stockholders Meeting, respectively, on the same date as the other party and as soon as reasonably practicable after the effectiveness 
of the Form S-4.  

   
SECTION 6.02.      Access to Information; Confidentiality .  Subject to contractual and legal restrictions applicable to Parent 

or the Company or any of their respective subsidiaries, each of the Company and Parent shall, and shall cause each of its respective subsidiaries 
to, afford to the other party and to the Representatives of such other party, reasonable access during normal business hours during the period 
prior to the Effective Time or the termination of this Agreement to all their respective properties, books, contracts, commitments, personnel and 
records (including the work papers of independent accountants, if available and subject to the consent of such independent accountants) and, 
during such period, each of the Company and Parent shall, and shall cause each of its respective subsidiaries to, furnish promptly to the other 
party (a) a copy of each report, schedule, registration statement and other document filed by it during such period pursuant to the requirements 
of federal or state securities laws and (b) all other information concerning its business, properties and personnel as such other party may 
reasonably request; provided , however , that such access does not unreasonably disrupt the normal operations of the Company and the 
Company Subsidiaries, or  
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Parent and the Parent Subsidiaries, as applicable.  No investigation pursuant to this Section 6.02 shall affect any representation or warranty in 
this Agreement of any party hereto or any condition to the obligations of the parties hereto.  This Section 6.02 shall not require the Company or 
any Company Subsidiary, or Parent or any Parent Subsidiary, to permit any access, or to disclose any information, that in the reasonable 
judgment of such party would reasonably be expected to result in (i) the disclosure of any trade secrets of third parties or a violation of any of 
its obligations with respect to confidentiality if such party shall have used its best efforts to obtain the consent of such third party to such 
inspection or disclosure, (ii) the loss of attorney-client privilege with respect to such information or (iii) in the case of documents or portions of 
documents relating to pricing or other matters that are highly sensitive, a Governmental Entity alleging that providing such information violates 
any Regulatory Law.  If any material is withheld by such party pursuant to the preceding sentence, such party shall inform the other party as to 
the general nature of what is being withheld.  All information exchanged pursuant to this Section 6.02 shall be subject to the Confidentiality 
Agreement.  The restrictions set forth in the last paragraph beginning on page 3 of the Confidentiality Agreement shall be inapplicable with 
respect to any of the Transactions or any proposals or negotiations by or on behalf of a party contemplated by this Agreement (including in 
response to a notice pursuant to Section 5.02(e) , 5.02(f)  or 8.01(h) ).  

   
SECTION 6.03.      Reasonable Best Efforts; Notification .  
   
(a)           Subject to the terms and conditions set forth in this Agreement, each of the parties shall use its reasonable best 

efforts (subject to, and in accordance with, applicable Law), to take promptly, or cause to be taken, all actions, and to do promptly, or cause to 
be done, and to assist and cooperate with the other parties in doing, all things necessary, proper or advisable under applicable Laws to 
consummate and make effective the Merger, the Subsequent Merger and the other Transactions, including (i) the obtaining of all necessary 
actions or nonactions, waivers, consents and approvals from Governmental Entities and the making of all necessary registrations and filings 
and the taking of all steps as may be necessary to obtain an approval or waiver from, or to avoid a Proceeding by, any Governmental Entity, 
(ii) the obtaining of all necessary consents, approvals or waivers from third parties, (iii) the defending of any lawsuits or other legal 
proceedings, whether judicial or administrative, challenging this Agreement or the consummation of the Transactions and (iv) the execution 
and delivery of any additional instruments necessary to consummate the Transactions; provided , however , that in no event shall Parent, 
Merger Sub, Merger LLC or the Company or any of their respective subsidiaries be required to pay, prior to the Effective Time, any fee, 
penalty or other consideration to any third party for any consent or approval required for the consummation of the Transactions under any 
contract or agreement.  

   
(b)           Subject to the terms and conditions herein provided and without limiting the foregoing, the Company and Parent 

shall (i) to the extent required, (A) promptly, but in no event later than ten Business Days after the date hereof, make their respective filings and 
thereafter make any other required submissions under the HSR Act and (B) as promptly as reasonably practicable after the date hereof, make 
their respective filings (which filings shall be in substantial compliance with the requirements of the HSR Act and any other applicable Law) 
and thereafter make any other required submissions under other applicable Regulatory Laws, (ii) use reasonable best efforts to cooperate with 
each other in (A) determining whether any  
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filings are required to be made with, or consents, permits, authorizations, waivers or approvals are required to be obtained from, any third 
parties or other Governmental Entities in connection with the execution and delivery of this Agreement and the consummation of the 
Transactions and (B) timely making all such filings (which filings shall be in substantial compliance with the requirements of the HSR Act and 
any other applicable Law) and timely seeking all such consents, permits, authorizations or approvals and (iii) use reasonable best efforts to 
take, or cause to be taken, all other actions and do, or cause to be done, all other things necessary, proper or advisable to consummate and make 
effective the Transactions, including taking all such further action as may be necessary to resolve such objections, if any, as the United States 
Federal Trade Commission, the Antitrust Division of the United States Department of Justice, state antitrust enforcement authorities or 
competition authorities of any other nation or other jurisdiction or any other Governmental Entity may assert under Regulatory Law with 
respect to the Transactions. In furtherance of the foregoing, the parties shall take all actions necessary to avoid or eliminate each and every 
impediment under any Law that may be asserted by any Governmental Entity with respect to the Merger or the Subsequent Merger so as to 
enable the Closing to occur as soon as reasonably possible (and in any event no later than the Outside Date), including (A) proposing, 
negotiating, committing to and effecting, by consent decree, hold separate order or otherwise, the sale, divestiture or disposition of such assets 
or businesses of Parent or the Parent Subsidiaries or Affiliates or of the Company or the Company Subsidiaries and (B) otherwise taking or 
committing to take actions that after the Closing Date would limit Parent’s or any of the Parent Subsidiaries’ (including the Surviving 
Company’s) or its Affiliates’ freedom of action with respect to, or its or their ability to retain, one or more of its or the Parent 
Subsidiaries’ (including the Surviving Company’s) businesses, product lines or assets, in each case as may be required in order to avoid the 
entry of, or to effect the dissolution of, any injunction, temporary restraining order or other order in any Proceeding which would otherwise 
have the effect of preventing or materially delaying the Closing, provided that any such agreement or action by the Company shall be 
conditioned on the written consent of Parent and the consummation of the Merger and the Subsequent Merger. Subject to applicable legal 
limitations and the instructions of any Governmental Entity, the Company and Parent shall keep each other apprised of the status of matters 
relating to the completion of the Transactions, including promptly furnishing the other with copies of notices or other communications received 
by the Company or Parent, as the case may be, or any of their respective subsidiaries, from any third party and/or any Governmental Entity 
with respect to such transactions. The Company and Parent shall permit counsel for the other party reasonable opportunity to review in 
advance, and consider in good faith the views of the other party in connection with, any proposed written communication to any Governmental 
Entity. Each of the Company and Parent agrees, to the extent reasonably feasible, not to participate in any meeting or discussion (other than 
relating to non-substantive matters such as the scheduling of any meetings or of any discussions or details of compliance with any request for 
information from any Governmental Entity), either in person or by telephone, with any Governmental Entity in connection with the proposed 
transactions unless it consults with the other party in advance and, to the extent not prohibited by such Governmental Entity, gives the other 
party the opportunity to attend and participate. The Company and Parent shall furnish the other with such necessary information and reasonable 
assistance as the other may reasonably request in connection with its preparation of necessary filings or submissions of information to any 
Governmental Entity. Either Parent or the Company may designate any competitively sensitive information provided to the other under this  
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Agreement as “outside counsel only”. Such materials and the information contained therein shall be given only to outside legal counsel of the 
other and will not be disclosed by such outside counsel to employees, officers or directors of their client unless express written permission is 
obtained in advance from the disclosing party or its legal counsel.  

   
(c)           In furtherance and not in limitation of the covenants of the parties contained in this Section 6.03 , if any Proceeding, 

including any Proceeding by a private party, is instituted (or threatened to be instituted) challenging any Transaction as violative of any 
Regulatory Law, each of the Company and Parent shall cooperate in all respects with each other and shall use their respective reasonable best 
efforts to contest and resist any such Proceeding and to have vacated, lifted, reversed or overturned any Judgment that is in effect and that 
prohibits, prevents or restricts consummation of the Transactions. Notwithstanding the foregoing or any other provision of this Agreement, 
nothing in this Section 6.03 shall limit a party’s right to terminate this Agreement pursuant to Section 8.01(b)(i)  or 8.01(b)(ii)  so long as such 
party has, prior to such termination, complied with its obligations under this Agreement, including this Section 6.03 .  

   
SECTION 6.04.      Company Stock Options and Other Stock-Based Awards .  
   
(a)           Each option to purchase Company Common Stock granted under any Company Stock Plan (a “ Company Stock 

Option ”), whether vested or unvested, that is outstanding and unexercised immediately prior to the Effective Time shall cease, at the Effective 
Time, to represent a right to acquire shares of Company Common Stock and shall be converted at the Effective Time, without any action on the 
part of any holder of any Company Stock Option, into an option to purchase Parent Common Stock (a “ Parent Stock Option ”), on the same 
terms and conditions as were applicable under such Company Stock Option (but taking into account any changes thereto, including any 
acceleration or vesting thereof, provided for in the relevant Company Stock Plan, or in the related award document (including any employment 
agreement or retention policy) by reason of the Transactions). The number of shares of Parent Common Stock subject to each such Company 
Stock Option shall be equal to the number of shares of Company Common Stock subject to each such Company Stock Option multiplied by the 
Exchange Ratio (subject to adjustment in accordance with Section 2.01(c)(ii) ), rounded down to the nearest whole share of Parent Common 
Stock, and such Parent Stock Option shall have an exercise price per share (rounded up to the nearest cent) equal to the per share exercise price 
specified in such Company Stock Option divided by the Exchange Ratio (subject to adjustment in accordance with Section 2.01(c)(ii) ); 
provided , that in the case of any Company Stock Option to which Section 421 of the Code applies as of the Effective Time (after taking into 
account the effect of any accelerated vesting thereof, if applicable) by reason of its qualification under Section 422 or Section 423 of the Code, 
the exercise price, the number of shares of Parent Common Stock subject to such option and the terms and conditions of exercise of such option 
shall be determined in a manner consistent with the requirements of Section 424(a) of the Code; provided , further , that the exercise price, the 
number of shares of Parent Common Stock subject to such option and the terms and conditions of exercise of each Company Stock Option 
shall be determined in a manner consistent with the requirements of Section 409A of the Code.  

   
(b)           At the Effective Time, each share of restricted Company Common Stock granted under any Company Stock Plan 

(collectively, the “ Company Restricted Stock Awards ”)  
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which is outstanding immediately prior to the Effective Time shall cease, at the Effective Time, to represent a Company Restricted Stock 
Award and shall become fully vested and treated as Mixed Consideration Electing Shares pursuant to Section 2.01(c)(i) .  

   
(c)           At the Effective Time, each restricted stock unit relating to Company Common Stock granted under any Company 

Stock Plan (collectively, the “ Company RSU Awards ”) which is outstanding immediately prior to the Effective Time shall cease, at the 
Effective Time, to represent a restricted stock unit subject to a Company RSU Award and shall become fully vested.  At the Effective Time, 
each such restricted stock unit subject to a Company RSU Award shall be settled in a share of Company Common Stock, and all such shares 
shall be treated as Mixed Consideration Electing Shares pursuant to Section 2.01(c)(i) .  

   
(d)           At the Effective Time, each award of performance share units with respect to shares of Company Common Stock 

granted under a Company Stock Plan (collectively, the “ Company PSU Awards ”) which is outstanding immediately prior to the Effective 
Time shall cease, at the Effective Time, to represent a Company PSU Award, and, if the Effective Time occurs prior to the end of the 
applicable performance cycle, then, as provided in the applicable grant agreements evidencing the Company PSU Awards, 100% of the target 
number of performance share units subject to such Company PSU Award shall be fully vested.  At the Effective Time, each such vested 
performance share unit shall be settled in a share of Company Common Stock, and all such shares shall be treated as Mixed Consideration 
Electing Shares pursuant to Section 2.01(c)(i) .  For the avoidance of doubt, performance share units as to which the applicable performance 
cycle has ended and which are subject to vesting based solely on continued employment shall be treated in the same manner as the Company 
RSU Awards.  

   
(e)           Not later than the Closing Date, Parent shall deliver to the holders of Company Stock Options any required notices 

setting forth such holders’ rights pursuant to the relevant Company Stock Plans and award documents and stating that such Company Stock 
Options have been assumed by Parent and shall continue in effect on the same terms and conditions (subject to the adjustments required by this 
Section 6.04 after giving effect to the Merger, the Subsequent Merger and the terms of the relevant Company Stock Plans).  
   

(f)            Prior to the Effective Time, the Company shall take all necessary action for the adjustment of Company Stock 
Options, Company Restricted Stock Awards, Company RSU Awards and Company PSU Awards under this Section 6.04 .  Parent shall reserve 
for future issuance a number of shares of Parent Common Stock at least equal to the number of shares of Parent Common Stock that will be 
subject to Parent Stock Options as a result of the actions contemplated by this Section 6.04 .  Not later than the Closing Date, Parent shall file 
an effective registration statement on Form S-8 (or other applicable form) with respect to the shares of Parent Common Stock subject to such 
Parent Stock Options and shall distribute a prospectus relating to such Form S-8, and Parent shall use reasonable best efforts to maintain the 
effectiveness of such registration statement or registration statements (and maintain the current status of the prospectus or prospectuses 
contained therein) for so long as such Parent Stock Options remain outstanding.  Not later than the Closing Date, Parent shall use its reasonable 
best efforts to have in place a broker-assisted cashless exercise facility with respect to the exercise of such Parent Stock Options and shall 
maintain such facility for so long as such Parent Stock Options remain outstanding.  
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SECTION 6.05.      Benefit Plans .  
   
(a)           For a period of one year after the Effective Time, Parent shall (i) provide employees of the Company and the 

Company Subsidiaries who continue in employment with the Surviving Company and its subsidiaries (the “ Continuing Employees ”) with the 
same base salary or base wages as in effect immediately prior to the Effective Time, or such lower amount as may be agreed to by the 
Continuing Employee, (ii) either (A) maintain or cause the Surviving Company (or in the case of a transfer of all or substantially all the assets 
and business of the Surviving Company, its successors and assigns) to maintain the Company Benefit Plans (other than plans provi ding for the 
issuance of Company Capital Stock or based on the value of Company Capital Stock) at the benefit levels in effect on the date of this 
Agreement or (B) provide or cause the Surviving Company (or, in such case, its successors or assigns) to provide benefits to the Continuing 
Employees that, taken as a whole, are substantially equivalent to those provided to similarly situated employees of Parent and the Parent 
Subsidiaries, (iii) make available plans providing for the issuance of Parent Capital Stock to the Continuing Employees that are substantially 
equivalent to those provided to similarly situated employees of Parent and the Parent Subsidiaries and (iv) provide annual bonus opportunities 
to the Continuing Employees that are substantially equivalent to those provided to similarly situated employees of Parent and the Parent 
Subsidiaries.  

   
(b)           From and after the Effective Time, Parent shall, and shall cause the Surviving Company to honor in accordance 

with their respective terms (as in effect on the date of this Agreement), all the Company’s employment, severance and termination agreements, 
plans and policies set forth in Section 6.05(b) of the Company Disclosure Letter.  

   
(c)           With respect to any plan, program, agreement or arrangement of Parent or any Parent Subsidiary that provides 

compensation or employee benefits to any Continuing Employee following the Effective Time (including any severance plan), service of the 
Continuing Employees with the Company or any Company Subsidiary shall be treated as service with Parent or the Parent Subsidiaries for 
determining eligibility to participate and vesting; provided , however , that (i) such service shall also be taken into account for purposes of 
determining levels of benefits under any severance, paid time off and sick leave plan or program, and (ii) such service need not be recognized 
to the extent that such recognition would result in any duplication of benefits.  

   
(d)           Parent shall waive, or cause to be waived, any pre-existing condition limitation under any welfare benefit plan 

maintained by Parent or any of its Affiliates (other than the Company) in which the Continuing Employees and their eligible dependents) 
commence to participate after the Effective Time, except to the extent that such pre-existing condition limitation would have been applicable 
under the comparable Company welfare benefit plan immediately prior to such commencement of participation.  Parent shall recognize, or 
cause to be recognized, the dollar amount of all expenses incurred by each Continuing Employee (and his or her eligible dependents) during the 
plan year in which such commencement of participation occurs for purposes of satisfying such year’s deductible and co-payment limitations 
under the relevant welfare benefit plans in which they participate after the Effective Time.  
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(e)           Subject to the foregoing provisions of this Section 6.05 , nothing in this Agreement shall be interpreted as limiting 

the power of Parent or the Surviving Company to amend or terminate any specific Company Benefit Plan or Company Stock Plan or any other 
individual employee benefit plan, program, Contract or policy.  Nothing in this Agreement shall be interpreted as an amendment or other 
modification of any Company Benefit Plan or any benefit plan of Parent or any other employee benefit plan, program or arrangement or the 
establishment of any employee benefit plan, program or arrangement.  Nothing herein shall be deemed to be a guarantee of employment for any 
Continuing Employee, or to restrict the right of the Surviving Company, Parent or any of their respective subsidiaries to terminate or cause to 
be terminated the employment of any Continuing Employee at any time for any or no reason with or without notice.  Parent and the Company 
acknowledge and agree that all provisions contained in this Section 6.05 are included for the sole benefit of Parent, Merger Sub, Merger LLC, 
the Company, the Surviving Company and their respective subsidiaries, and that nothing in this Section 6.05 , whether express or implied, shall 
create any third party beneficiary or other rights (A) in any other Person, including any employees, former employees, any participant in any 
employee benefit plan, program or arrangement (or any dependent or beneficiary thereof) of Parent, the Company or the Surviving Company or 
any of their respective subsidiaries or (B) to continued employment with Parent, the Company, the Surviving Company, or any of their 
respective subsidiaries or continued participation in any employee benefit plan, program or arrangement.  

   
SECTION 6.06.      Indemnification; Directors and Officers Insurance .  
   
(a)           Parent, Merger Sub and Merger LLC agree that all rights to exculpation or indemnification arising from, relating to, 

or otherwise in respect of, acts or omissions occurring prior to the Effective Time now existing in favor of the current or former directors or 
officers of the Company and the Company Subsidiaries as provided in their respective certificates of incorporation, by-laws or other 
organizational documents shall survive the Merger and the Subsequent Merger and shall continue in full force and effect in accordance with 
their terms.  For a period of no less than six (6) years from the Effective Time, Parent shall cause the Surviving Corporation to, and the 
Surviving Corporation shall, maintain in effect the exculpation, indemnification and advancement of expenses provisions of the Company’s 
and any Company Subsidiary’s certificate of incorporation and by-laws or similar organization documents in effect as of the date of this 
Agreement or in any indemnification agreements of the Company or the Company Subsidiaries with any of their respective directors, officers 
or employees in effect as of the date of this Agreement, and shall not amend, repeal or otherwise modify any such provisions in any manner 
that would adversely affect the rights thereunder of any individuals who immediately before the Effective Time were current or former 
directors, officers or employees of the Company or any Company Subsidiaries; provided , however , that all rights to exculpation, 
indemnification and advancement of expenses in respect of any Proceeding pending or asserted or any claim made within such period shall 
continue until the final disposition of such Proceeding.  

   
(b)           Each of Parent and the Surviving Corporation shall, to the fullest extent permitted under applicable Law, indemnify 

and hold harmless (and advance funds in respect of each of the foregoing and costs of defense to) each current and former director or officer of 
the Company or any Company Subsidiaries (each, together with such individual’s heirs, executors or  
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administrators, an “ Indemnified Party ”), in each case against any losses, claims, damages, liabilities, fees and expenses (including attorneys’ 
fees and disbursements), judgments, fines and amounts paid in settlement (collectively, “ Losses ”) in connection with any actual or threatened 
Proceeding, whether civil, criminal, administrative or investigative, arising out of, relating to or in connection with the fact that such 
Indemnified Party is or was an officer, director or fiduciary of the Company or any Company Subsidiaries at or prior to the Effective Time; 
provided , however , that the Indemnified Party to whom expenses are advanced provides an undertaking, if and only to the extent required by 
applicable Law, to repay such advances if it is ultimately determined that such Indemnified Party is not entitled to indemnification for such 
expenses.  No Indemnified Party shall settle, compromise or consent to the entry of any judgment in any threatened or actual Proceeding for 
which indemnification could be sought by an Indemnified Party hereunder unless Parent consents in writing to such settlement, compromise or 
consent (which consent shall not be unreasonably withheld, conditioned or delayed).  
   

(c)           Parent shall, in its sole discretion, either (i) provide, or shall cause the Surviving Corporation to provide the 
Company’s current directors and officers an insurance and indemnification policy or (ii) obtain, at or prior to the Effective Time, prepaid (or 
“tail”) directors’ and officers’ insurance and indemnification policies that, in either case, provide coverage for events occurring prior to the 
Effective Time for an aggregate period of not less than six (6) years from the Effective Time (the “ D&O Insurance ”) that are substantially 
similar (with respect to limits and deductibles) to the Company’s existing policy or, if substantially similar insurance coverage is unavailable, 
the best available coverage; provided , however , that Parent and the Surviving Corporation shall not be required to pay an annual premium for 
the D&O Insurance in excess of 300% of the last annual premium paid prior to the date of this Agreement (the “ Company’s Current Premium 
”).  If such premiums for such insurance would at any time exceed 300% of the Company’s Current Premium, then Parent shall use its 
reasonable best efforts to cause to be maintained policies of insurance which, in Parent’s good faith determination, provide the maximum 
coverage available at an annual premium equal to 300% of the Company’s Current Premium.  The Company represents to Parent that the 
Company’s Current Premium is $865,000.  

   
(d)           If Parent, the Surviving Corporation or any of their respective successors or assigns (i) consolidates with or merges 

into any other Person and shall not be the continuing or surviving corporation or entity of such consolidation or merger or (ii) transfers or 
conveys all or substantially all its properties and assets, then, and in each case, Parent and the Surviving Corporation shall ensure that such 
surviving corporation or entity or the transferees of such properties or assets assume the obligations set forth in this Section 6.06 .  

   
SECTION 6.07.      Fees and Expenses .  
   
(a)           Except as provided below, all fees and expenses incurred in connection with the Merger, the Subsequent Merger 

and the other Transactions, including the fees and disbursements of counsel, financial advisors and accountants, shall be paid by the party 
incurring such fees or expenses, whether or not the Merger and the Subsequent Merger is consummated; provided , however , that all HSR Act 
filing fees shall be paid by Parent and all costs and expenses incurred in connection with the printing, filing and mailing of the Joint Proxy  
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Statement and the Form S-4 (including the applicable SEC filing fees) shall be divided equally between Parent and the Company.  
   

(b)           Notwithstanding anything in this Agreement to the contrary, if this Agreement is terminated by the Company or 
Parent pursuant to Section 8.01(b)(i)  or Section 8.01(b)(iii)  and, in each case, a Company Takeover Proposal was publicly disclosed between 
the date hereof and the date upon which a vote is taken at the Company Stockholder Meeting duly convened therefor or at any adjournment or 
postponement thereof and, in the case of a termination pursuant to Section 8.01(b)(i) , the Company Stockholder Approval has not been 
obtained at least five (5) Business Days prior to the Outside Date, then, in each case, the Company shall reimburse Parent upon demand by wire 
transfer of immediately available funds to an account specified in writing by Parent for all Transaction Expenses of Parent.  

   
(c)           Notwithstanding anything in this Agreement to the contrary, in the event that:  
   
(i)            this Agreement is terminated by the Company or Parent pursuant to Section 8.01(b)(i)  or 8.01(b)(iii)  and, in each 

case, a Company Takeover Proposal was publicly disclosed between the date hereof and the date upon which a vote is taken at the 
Company Stockholder Meeting duly convened therefor or at any adjournment or postponement thereof and, in the case of a 
termination pursuant to Section 8.01(b)(i) , the Company Stockholder Approval has not been obtained at least five (5) Business Days 
prior to the Outside Date, and, in each case, concurrently with, or within twelve months after any such termination a Company 
Acquisition Transaction is consummated or the Company or any of the Company Subsidiaries enters into any letter of intent, 
agreement in principle or any Contract with respect to a Company Acquisition Transaction that is subsequently consummated;  

   
(ii)           this Agreement is terminated by the Company pursuant to Section 8.01(h) ;  
   
(iii)          this Agreement is terminated by Parent pursuant to Section 8.01(e) ; or  
   
(iv)          this Agreement is terminated by Parent or the Company pursuant to Section 8.01(b)(iii)  following a Company 

Adverse Recommendation Change;  
   
then, in each case, the Company shall pay to Parent the applicable Company Termination Fee minus any Transaction Expenses of Parent 
previously reimbursed by the Company pursuant to Section 6.07(b)  by wire transfer of immediately available funds to an account specified in 
writing by Parent, such payment to be made promptly, but in no event later than, (x) in the case of clause (i), two (2) Business Days after the 
date on which such Company Acquisition Transaction is consummated, (y) in the case of clause (ii), concurrently with such termination, or 
(z) in the case of clauses (iii) and (iv), two (2) Business Days after such termination (it being understood that in no event shall the Company be 
required to pay the Company Termination Fee on more than one occasion).  
   

(d)           Notwithstanding anything in this Agreement to the contrary, in the event that:  
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(i)            this Agreement is terminated by the Company pursuant to Section 8.01(f) ;  
   
(ii)           this Agreement is terminated by Parent or the Company pursuant to Section 8.01(b)(iv)  following a Parent Adverse 

Recommendation Change; or  
   
(iii)          this Agreement is terminated by the Company pursuant to Section 8.01(g) ;  
   

then, in each case, Parent shall pay to the Company the applicable Parent Termination Fee by wire transfer of immediately available funds to an 
account specified in writing by the Company, such payment to be made promptly, but in no event later than two (2) Business Days after such 
termination (it being understood that in no event shall Parent be required to pay the Parent Termination Fee on more than one occasion).  
   

(e)           Notwithstanding anything in this Agreement to the contrary, if the circumstances described in Section 8.01(g)(i)  or 
8.01(g)(ii)  are applicable (in the case of Section 8.01(g)(i) , regardless of whether the condition set forth in Section 7.02(c)  would be 
satisfied), the Company’s right to receive payment of the Parent Termination Fee pursuant to Section 6.07(d)(iii)  shall be the sole and 
exclusive remedy of the Company or any other Person, and all other remedies (including equitable remedies) are hereby deemed waived, 
against Parent, Merger Sub, Merger LLC or any of their Affiliates or Representatives for any and all losses, damages and expenses suffered or 
incurred by the Company or any other Person in connection with this Agreement and upon payment of such amount, none of Parent, Merger 
Sub, Merger LLC or any of their respective Affiliates or Representatives shall have any further liability or obligation relating to or arising out 
of this Agreement or the Transactions, in each case whether based on contract, tort or strict liability, by the enforcement of any assessment, by 
any legal or equitable Proceeding, by virtue of any statute, regulation or applicable Laws or otherwise and whether by or through a claim by or 
on behalf of a party hereto or another Person (including a claim to enforce the Financing Letter) or otherwise, other than in the case of Sections 
6.07(a) , 6.07(f)  and any obligations of Parent pursuant to the penultimate sentence of Section 6.02 ; provided , however , that, if this 
Agreement has not been terminated by the Company pursuant to Section 8.01(g) , nothing in this Section 6.07(e)  shall limit the right of the 
Company to bring a claim against Parent and Merger Sub for the equitable remedy of specific performance in respect of their obligations under 
Section 6.12(a) ; provided , further , that nothing in this Section 6.07(e)  shall limit the right of the Company to seek money damages if the 
circumstances described in Section 8.01(g)(i)  or 8.01(g)(ii)  are applicable (in the case of Section 8.01(g)(i) , regardless of whether the 
condition set forth in Section 7.02(c)  would be satisfied), as a result of any Willful Breach by Parent or Merger Sub of this Agreement.  

   
(f)            Each of the Company and Parent acknowledges that the agreements contained in this Section 6.07 are an integral 

part of the Transactions, and that, without these agreements neither Parent nor the Company would have entered into this Agreement; 
accordingly, if the Company fails to promptly pay the amounts due pursuant to Section 6.07(b)  and 6.07(c)  or Parent fails to promptly pay the 
amounts due pursuant to Section 6.07(d) , and, in order to obtain such payment Parent or the Company, as the case may be, commences a suit 
which results in a Judgment against the Company or Parent, as applicable, for any of the amounts set forth in Section 6.07(b) , 6.07(c)  or 6.07
(d) , then the Company shall pay to Parent or Parent shall pay to the Company, as the case may be, its costs and expenses (including attorneys’ 
fees)  
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in connection with such suit, together with interest on the amounts due pursuant to Section 6.07(b) , 6.07(c)  or 6.07(d)  at the prime rate of 
JPMorgan Chase Bank, N.A. in effect on the date plus 2% per annum from the date such amounts were required to be paid until the date 
actually received by such party.  
   

(g)           If this Agreement is terminated in whole or in part under circumstances described in Section 6.07(c)  or 6.07(d) , 
the amount of any Company Termination Fee or Parent Termination Fee shall be deducted from any damages otherwise owed under this 
Agreement by Parent to the Company or by the Company to Parent, as the case may be.  In no event shall any party to this Agreement be liable 
to another party for any punitive, exemplary or similar damages.  

   
(h)           For purposes of this Section 6.07 :  
   
“ Company Acquisition Transaction ” shall have the meaning ascribed thereto in Section 5.02(i) , except that references in 

such definition to “20%” and “80%” shall be replaced by “50%” (including with respect to the definition of “Company Takeover Proposal” for 
purposes of this Section 6.07 ).  

   
“ Company Termination Fee ” shall mean a cash amount equal to (i) $85,000,000 if (A) this Agreement is terminated by the 

Company pursuant to Section 8.01(h)  with respect to a Qualifying Party and, on or prior to the 50  day following the filing of this Agreement 
with the SEC, the Company provided Parent with the notice specified in clause (iii) of Section 8.01(h)  with respect to such Qualifying Party or 
(B) this Agreement is terminated by Parent pursuant to Section 8.01(e)  or by Parent or the Company pursuant to Section 8.01(b)(iii) , in either 
case following a Company Adverse Recommendation Change pursuant to Section 5.02(e)  in response to a Superior Proposal from a 
Qualifying Party and, on or prior to the 50  day following the filing of this Agreement with the SEC, the Company provided Parent with the 
notice specified in clause (iv) of Section 5.02(e)  with respect to such Qualifying Party or (ii) $190,000,000 if the Company Termination Fee 
becomes payable pursuant to Section 6.07(c)  under any circumstances not described in clause (i) of this definition; provided , further , that if 
the Company terminates this Agreement pursuant to Section 8.01(b)(i)  at a time when there has been a Company Adverse Recommendation 
Change and Parent is entitled to terminate this Agreement pursuant to Section 8.01(b)(iii) , then this Agreement shall be deemed to have been 
terminated by Parent pursuant to Section 8.01(b)(iii)  for purposes of determining whether a Company Termination Fee is payable.  

   
“ Parent Termination Fee ” shall mean a cash amount equal to (i) $190,000,000 if such Parent Termination Fee is payable 

pursuant to Section 6.07(d)(i)  or 6.07(d)(ii)  and (ii) $225,000,000 if such Parent Termination Fee is payable pursuant to Section 6.07(d)(iii) ; 
provided , however , that if Parent terminates this Agreement pursuant to Section 8.01(b)(i)  or 8.01(b)(iv)  at a time when the Company is 
entitled to terminate this Agreement pursuant to Section 8.01(g)(ii) , then this Agreement shall be deemed to have been terminated by the 
Company pursuant to Section 8.01(g)(ii)  for purposes of determining the applicable Parent Termination Fee; provided , further , that if Parent 
terminates this Agreement pursuant to Section 8.01(b)(i)  at a time when there has been a Parent Adverse Recommendation Change and the 
Company is entitled to terminate this Agreement pursuant to Section 8.01(b)(iv) , then this  
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Agreement shall be deemed to have been terminated by the Company pursuant to Section 8.01(b)(iv)  for purposes of determining whether a 
Parent Termination Fee is payable.  
   

“ Qualifying Party ” means any Third Party from whom the Company or any of its Representatives has received, after the 
execution of this Agreement and prior to the 30  day following the filing of this Agreement with the SEC, an unsolicited bona fide written 
Company Takeover Proposal that the Company Board concludes in good faith, after consultation with its outside financial advisors, constitutes 
or could reasonably be expected to result in a Superior Proposal; provided , however , that any Qualifying Party shall cease to be a Qualifying 
Party for all purposes under this Agreement at such time as such Company Takeover Proposal made by such Third Party (including any and all 
revisions, modifications, changes or amendments to such Company Takeover Proposal made in the course of negotiations between such 
Qualifying Party and the Company) is formally rejected, withdrawn, terminated, expires or no longer constitutes or could reasonably be 
expected to result in a Superior Proposal.  

   
SECTION 6.08.      Public Announcements .  Parent, Merger Sub and Merger LLC, on the one hand, and the Company, on 

the other hand, shall consult with each other before issuing, and provide each other the opportunity to review and comment upon, any press 
release or other public statements with respect to the Merger, the Subsequent Merger and the other Transactions and shall not issue any such 
press release or make any such public statement prior to such consultation, except to the extent required by Law, court process or by 
obligations pursuant to any listing agreement with any national securities exchange or with respect to any Company Adverse Recommendation 
Change or any Parent Adverse Recommendation Change.  

   
SECTION 6.09.      Transfer Taxes .  All stock transfer, real estate transfer, documentary, stamp, recording and other similar 

Taxes (including interest, penalties and additions to any such Taxes) (“ Transfer Taxes ”) incurred in connection with the Transactions shall be 
paid by either Merger Sub or the Surviving Corporation, and the Company shall cooperate with Merger Sub and Parent in preparing, executing 
and filing any Tax Returns with respect to such Transfer Taxes.  

   
SECTION 6.10.      Stock Exchange Listing .  Parent shall use reasonable best efforts to cause the shares of Parent Common 

Stock to be issued in the Merger and under the Company Stock Plans to be approved for listing on the NYSE, subject to official notice of 
issuance, prior to the Effective Time.  

   
SECTION 6.11.      Tax Treatment .  
   
(a)           Parent, the Company, Merger Sub and Merger LLC intend that the Merger and the Subsequent Merger, taken 

together, be treated, and each of them shall use its reasonable best efforts to cause the Merger and the Subsequent Merger, taken together, to be 
treated, for federal income tax purposes as a “reorganization” under Section 368(a) of the Code (to which each of Parent and the Company are 
to be parties under Section 368(b) of the Code) in which the Company is to be treated as merging directly with and into Parent, with the 
Company Common Stock converted in such merger into the right to receive the consideration provided for hereunder, and each shall file all 
Tax Returns consistent with, and take no position inconsistent with, such treatment unless required to do so by applicable Law. The parties to 
this Agreement  
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agree to make such reasonable representations as requested by counsel for the purpose of rendering the opinions described in Section 7.02(c) 
 and 7.03(c) , including representations in the Company Tax Certificate (in the case of the Company) and in the Parent Tax Certificate (in the 
case of Parent).  
   

(b)           Parent, the Company, Merger Sub and Merger LLC hereby adopt this Agreement as a plan of reorganization within 
the meaning of Sections 1.368-2(g) and 1.368-3(a) of United States Treasury Regulations.  

   
(c)           As of the date of this Agreement, the Company is able to make the representations in the Company Tax Certificate 

and expects to be able to make such representations at such time or times as may be reasonably requested by counsel, including the effective 
date of the Form S-4 and the Closing Date, for purposes of rendering the opinions described in Section 7.02(c)  and 7.03(c) .  The Company 
shall immediately notify Parent, if, at any time before the Effective Time, the Company becomes aware of any fact or circumstance that could 
reasonably be expected to (i) prevent or impede the Company from making the representations contained in the Company Tax Certificate or 
(ii) prevent or impede the Merger and the Subsequent Merger, taken together, from being treated as a “reorganization” under Section 368(a) of 
the Code.  

   
(d)           As of the date of this Agreement, Parent is able to make the representations in the Parent Tax Certificate and 

expects to be able to make such representations at such time or times as may be reasonably requested by counsel, including the effective date of 
the Form S-4 and the Closing Date, for purposes of rendering the opinions described in Section 7.02(c)  and 7.03(c) .  Parent shall immediately 
notify the Company, if, at any time before the Effective Time, Parent becomes aware of any fact or circumstance that could reasonably be 
expected to (i) prevent or impede Parent from making the representations contained in the Parent Tax Certificate or (ii) prevent or impede the 
Merger and the Subsequent Merger, taken together, from being treated as a “reorganization” under Section 368(a) of the Code.  

   
SECTION 6.12.      Financing .  
   
(a)           Each of Parent and Merger Sub will use its reasonable best efforts to take or cause to be taken, all actions and to do, 

or cause to be done, all things necessary, proper or advisable to consummate and obtain the Financing on the terms and conditions described in 
the Financing Letter, including using its reasonable best efforts (i) to maintain in effect the Financing Letter and, if entered into prior to the 
Closing, the definitive agreements with respect to the Financing contemplated by the Financing Letter, (ii) to negotiate definitive agreements 
with respect thereto on the terms and conditions contained in the Financing Letter (including any “flex” provisions thereof), and upon 
execution thereof, deliver a copy thereof to the Company, (iii) to satisfy (or obtain the waiver of) all conditions on a timely basis to obtaining 
the Financing applicable to each of Parent and Merger Sub set forth in such definitive agreements that are within its control, (iv) to comply in 
all material respects with its obligations under the Financing Letter (or obtain the waiver thereof) and (v) to enforce its rights under the 
Financing Letter in the event of a breach or other failure to fund by the Lender that impedes or delays the Closing; provided , however , that 
nothing in this Section 6.12(a)  shall require Parent or Merger Sub to (x) consummate or agree to consummate the sale, divestiture or 
disposition of any assets, businesses  

   
60  

 



   
or capital stock of Parent or any Parent Subsidiary or (y) agree to terms and conditions (including any “flex” provisions) that are, in the 
aggregate, less favorable in any material respect to Parent, Merger Sub and the Company than those contained in the Financing Letter (any such 
action, a “ Burdensome Financing Action ”).  Parent shall give the Company prompt notice upon becoming aware of any material breach of the 
Financing Letter by a party to the Financing Letter or any termination of the Financing Letter.  Parent shall keep the Company informed on a 
reasonable basis and in reasonable detail of the status of its efforts to arrange the Financing and provide to the Company, upon its written 
request, copies of the definitive material documents related to the Financing (other than fee letters and any other documentation subject to 
confidentiality restrictions).  Parent shall have the right from time to time to amend, replace, supplement or otherwise modify, or waive any of 
its rights under, the Financing Letter and/or substitute other debt or equity financing for all or any portion of the Financing from the same 
and/or alternative financing sources; provided , however , that any such amendment, replacement, supplement or other modification to or 
waiver of any provision of the Financing Letter that amends the Financing and/or substitution of all or any portion of the Financing shall not 
(A) expand upon the conditions precedent or contingencies to the Financing as set forth in the Financing Letter or (B) be reasonably expected 
to prevent or impede or delay the consummation of the Merger, the Subsequent Merger and the other Transactions.  Parent shall be permitted to 
reduce the amount of Financing under the Financing Letter in its reasonable discretion; provided , however , that Parent shall not reduce the 
Financing to an amount committed below the amount that is required, together with the financial resources of Parent, Merger Sub and the 
Company, including cash on hand and marketable securities, to consummate the Merger and the Subsequent Merger; provided , further , that 
such reduction shall not (1) expand upon the conditions precedent or contingencies to the Financing as set forth in the Financing Letter, or 
(2) be reasonably expected to prevent or impede or delay the consummation of the Merger, the Subsequent Merger and the other Transactions.  
In the event that all conditions in the Financing Letter have been satisfied or, upon funding, will be satisfied, Parent and Merger Sub shall use 
their reasonable best efforts to cause the Lenders to fund on the Closing Date the Financing required to consummate the Merger, the 
Subsequent Merger and the other Transactions.  In the event that Parent becomes aware of any event or circumstance that makes procurement 
of any portion of the Financing unlikely to occur in the manner or from the sources contemplated in the Financing Letter, Parent shall notify the 
Company and Parent and Merger Sub shall use their respective reasonable best efforts to arrange any such portion (other than amounts that are 
replaced by Parent’s cash on hand and marketable securities) from alternative sources (such portion from alternate sources, the “ Alternate 
Financing ”) in an amount sufficient to consummate the transactions contemplated hereby; provided , however , that Parent shall not be 
required to take any Burdensome Financing Action.  For the avoidance of doubt, the syndication of any part of the Financing in accordance 
with the terms of the Financing Letter shall not be deemed to violate Parent’s obligations under this Agreement.  In the event that either Parent 
or Merger Sub commences an enforcement action to enforce its rights under the Financing Letter and/or cause the Lenders to fund the 
Financing (any such action, a “ Financing Action ”), Parent or Merger Sub shall (x) keep the Company reasonably informed of the status of the 
Financing Action and (y) at the request of the Company, shall make Parent’s employees and Representatives (other than any of its investment 
bankers, financial advisors or Lenders) reasonably available to discuss the status of, and material developments with respect to, the Financing 
Action.  
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(b)           Prior to the Closing, the Company shall provide, and shall cause the Company Subsidiaries to provide, and shall use 

its reasonable best efforts to cause its and their officers and employees to provide, on a timely basis, all reasonable cooperation requested by 
Parent and that is customary in connection with the arrangement of the Financing to be incurred in connection with the Transactions (provided 
that such requested cooperation does not unreasonably interfere with the ongoing operations of the Company and the Company Subsidiaries), 
including using its reasonable best efforts to (i) facilitate the provision of guarantees and pledge of collateral, if any (effective as of the 
Closing), (ii) provide financial and other pertinent information regarding the Company and the Company Subsidiaries and cooperate in the 
preparation of pro forma financial information for the Transactions (including information to be used in the preparation of an information 
package, offering memorandum, prospectus, prospectus supplement or similar document regarding the business, assets, operations, financial 
projections and prospects of Parent and the Company customary for such financing or reasonably necessary for the completion of the 
Financing) as may be reasonably requested in writing by Parent to assist in preparation of customary offering or information documents to be 
used for the completion of the Financing, (iii) cooperate with the marketing efforts for the Financing (including consenting to the reasonable 
use of the Company’s and the Company Subsidiaries’ logos; provided , however , that such logos are used solely in a manner that is not 
intended to or reasonably likely to harm or disparage the Company or any of the Company Subsidiaries or the reputation or goodwill of the 
Company or any of the Company Subsidiaries ), (iv) provide copies of the most recent appraisals, environmental reports, evidence of title 
(including copies of deeds, lease documentation, title insurance policies and/or commitments for title insurance, title opinions, surveys, and 
similar information), and similar information with respect to the properties and assets of the Company and the Company Subsidiaries as may be 
reasonably requested by Parent, (v) provide (or use reasonable best efforts to obtain from its advisors) other reasonably requested customary 
certificates or documents, including a customary certificate of the principal financial officer of the Surviving Corporation (in his capacity as 
such) with respect to solvency matters and any certificates and opinions customarily provided in connection with any Permanent Financing, 
(vi) request such customary legal opinions and customary accountant comfort letters (including consents of accountants for use of their reports 
in any materials relating to the Financing) as may be reasonably requested by Parent, (vii) participate in a reasonable number of meetings 
(including customary one-on-one meetings with the parties acting as lead arrangers or underwriters, as applicable, for the Financing and their 
counsel and senior management and Representatives, with appropriate seniority and expertise, of the Company), presentations, road shows, 
drafting sessions, due diligence sessions (including accounting due diligence sessions) and sessions with the rating agencies as are reasonably 
necessary to consummate the Financing, (viii) assist Parent and its financing sources or underwriters, as applicable, in (A) the preparation of all 
credit agreements (including review of schedules for completeness), currency or interest hedging agreements or other agreements, offering 
documents, an offering memorandum, prospectus or prospectus supplement and other marketing and rating agency materials for the Financing 
or (B) the amendment or termination of any of the Company’s or the Company Subsidiaries’ existing credit agreements, currency or interest 
hedging agreements, or other agreements, in each case, on terms satisfactory to Parent and that are reasonably requested by Parent in 
connection with the Financing provided that no obligation of the Company or any of the Company Subsidiaries under any such agreements or 
amendments shall be effective until the Effective Time, in each case it being understood and  
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agreed that information and documents provided by the Company and the Company Subsidiaries may be delivered to agents and lenders under 
the Financing Letter and their Representatives (subject to customary arrangements for confidentiality that are substantially similar to the 
provisions in the Confidentiality Agreement or reasonably acceptable to the Company), (ix) as appropriate, to have its independent accountants 
provide their reasonable cooperation and assistance, including in connection with due diligence and preparation of pro forma financial 
information for the Transaction, (x) to permit any cash and marketable securities of the Company and the Company Subsidiaries to be made 
available to Parent, Merger Sub and Merger LLC at the Closing, (xi) provide audited consolidated financial statements of the Company 
covering the three (3) fiscal years immediately preceding the Closing for which audited consolidated financial statements are currently 
available as soon as reasonably practicable but, in any case, by a date no later than 60 days after the end of the most recent fiscal year to the 
extent that the Closing has not occurred prior to September 30, 2010, unaudited financial statements (excluding footnotes) for any interim 
period or periods of the Company ended after the date of the most recent audited financial statements as soon as reasonably practicable but, in 
any case, by a date not later than 25 days after the end of such interim period that is not a fiscal year end and all financial information relating 
to the Company and the Company Subsidiaries reasonably required by Parent in connection with the marketing efforts for a Permanent 
Financing and (xii) cooperate reasonably with Parent’s financing sources’ or underwriters’, as applicable, due diligence, to the extent 
customary and reasonable and to the extent not unreasonably interfering with the business of the Company; provided that no certificate, 
document or instrument referred to above shall be effective until the Effective Time and none of the Company or any of the Company 
Subsidiaries shall be required to pay any commitment or other similar fee or incur any other liability or obligation in connection with the 
Financing prior to the Effective Time.  All non-public or other confidential information provided by the Company or any of its Representatives 
pursuant to this Section 6.12(b)  shall be kept confidential in accordance with the Confidentiality Agreement, except that Parent and Merger 
Sub shall be permitted to disclose such information to (i) potential syndicate members during syndication, subject to customary confidentiality 
undertakings by such potential syndicate members and (ii) potential investors in any public or private securities offering by Parent as 
determined in Parent’s reasonable judgment to be advisable for purposes of consummating the Financing.  The Company shall be permitted a 
reasonable period of time to comment on any documents or other information circulated to potential financing sources that contain or are based 
upon any such non-public or other confidential information.  If this Agreement is terminated prior to the Effective Time, Parent shall 
(A) promptly, upon request by the Company, reimburse the Company for all reasonable and documented out-of-pocket costs (including 
reasonable and documented attorneys’ fees) incurred by the Company or any of the Company Subsidiaries in connection with the cooperation 
of the Company and the Company Subsidiaries contemplated by this Section 6.12(b) ; and (B)  indemnify and hold harmless the Company, the 
Company Subsidiaries and their respective Representatives from and against any and all reasonable and documented out-of-pocket losses, 
damages, claims, costs or expenses suffered or incurred by any of them in connection with Third Party claims arising out of the arrangement of 
the Financing and any information used in connection therewith, except with respect to any information provided by the Company or any of the 
Company Subsidiaries or contained in the Company SEC Documents.  
   

(c)           For purposes of this Section 6.12 , the term “ Financing ” shall also be deemed to include any Alternate Financing 
and any Permanent Financing and the term  
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“ Financing Letter ” shall also be deemed to include any commitment letter (or similar agreement) with respect to such Alternate Financing or 
Permanent Financing.  
   

SECTION 6.13.      Control of Operations . Nothing contained in this Agreement shall give Parent, directly or indirectly, the 
right to control or direct the Company’s operations prior to the Effective Time. Prior to the Effective Time, the Company shall exercise, 
consistent with the terms and conditions of this Agreement, complete control and supervision over its operations.  

   
SECTION 6.14.      Stockholder Litigation .  The Company shall promptly advise Parent orally and in writing of any 

Proceeding commenced after the date of this Agreement against the Company or any of its directors by any stockholder of the Company 
relating to this Agreement and the Transactions and shall keep Parent reasonably informed regarding any such litigation.  The Company shall 
give Parent the opportunity to participate in the defense or settlement of any such Proceeding.  Neither the Company nor any Company 
Subsidiary shall agree to any settlement of any such Proceeding without the prior written consent of Parent (not to be unreasonably withheld, 
conditioned or delayed).  

   
SECTION 6.15.      State Takeover Laws .  Parent, the Company, the Parent Board and the Company Board shall (a) take no 

action to cause any Takeover Law to become applicable to this Agreement, the Merger, the Subsequent Merger or any of the Transactions and 
(b) if any Takeover Law is or becomes applicable to this Agreement, the Merger, the Subsequent Merger or any of the Transactions, use its best 
efforts to ensure that the Merger, the Subsequent Merger and the other transactions contemplated hereby may be consummated as promptly as 
practicable on the terms contemplated by this Agreement and otherwise to minimize the effect of such Takeover Law with respect to this 
Agreement, the Merger, the Subsequent Merger and the Transactions.  

   
SECTION 6.16.      Section 16 Matters .  Prior to the Effective Time, Parent and the Company shall take all such steps as may 

be required to cause any dispositions of Company Common Stock (including derivative securities with respect to Company Common Stock) or 
acquisitions of Parent Common Stock (including derivative securities with respect to Parent Common Stock) resulting from the transactions 
contemplated by this Agreement by each individual who is subject to the reporting requirements of Section 16(a) of the Exchange Act with 
respect to the Company or will become subject to such reporting requirements with respect to Parent, to be exempt under Rule 16b-3 
promulgated under the Exchange Act.  Parent and the Company shall provide to counsel to the other party copies of the resolutions to be 
adopted by their respective Boards of Directors to implement the foregoing.  

   
SECTION 6.17.      Parent Board .  Parent shall take all actions as may be necessary to cause, as of the Effective Time, the 

Parent Board to be comprised of (a) the fourteen current directors of the Parent Board and (b) two directors mutually agreed upon by Parent and 
the Company (each, a “ Mutual Designee ”). At the first annual meeting of Parent following the Closing, Parent shall nominate each of the 
Mutual Designees, and use reasonable best efforts to cause each Mutual Designee, to be reelected to the Parent Board.  
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ARTICLE VII  

   
Conditions Precedent  

   
SECTION 7.01.      Conditions to Each Party’s Obligation To Effect The Merger .  The respective obligation of each party to 

effect the Merger is subject to the satisfaction or waiver on or prior to the Closing Date of each of the following conditions:  
   
(a)           The Company shall have obtained the Company Stockholder Approval, and Parent shall have obtained the Parent 

Stockholder Approval.  
   
(b)           The shares of Parent Common Stock issuable to the Company’s stockholders pursuant to this Agreement and under 

the Company Stock Plans shall have been approved for listing on the NYSE, subject to official notice of issuance.  
   
(c)           Any applicable waiting period (and any extension thereof) applicable to the Merger or the Subsequent Merger 

under the HSR Act shall have expired or been earlier terminated and all authorizations, consents or approvals required under any other 
Regulatory Law set forth on Section 7.01(c) of the Company Disclosure Letter shall have been obtained or any applicable waiting period 
thereunder shall have expired or been terminated.  All other authorizations, consents, orders, declarations or approvals of or filings with, or 
terminations or expirations of waiting periods imposed by, any Governmental Entity, including under applicable Regulatory Laws, which the 
failure to obtain, make or occur would have the effect of making the Merger, the Subsequent Merger or any of the other Transactions illegal or 
would, individually or in the aggregate, have a Company Material Adverse Effect or a Parent Material Adverse Effect, shall have been 
obtained, shall have been made or shall have occurred.  

   
(d)           No temporary restraining order, preliminary or permanent injunction or other order issued by any court of 

competent jurisdiction or other legal restraint or prohibition preventing the consummation of the Merger or the Subsequent Merger shall be in 
effect ( provided , that prior to asserting this condition, the party asserting this condition shall have used its reasonable best efforts to prevent 
the entry of any such order or injunction and to appeal as promptly as practicable any order or injunction that may be entered).  

   
(e)           The Form S-4 shall have become effective under the Securities Act and shall not be the subject of any stop order or 

Proceedings seeking a stop order.  
   
SECTION 7.02.      Conditions to Obligations of Parent and Merger Sub .  The obligations of Parent and Merger Sub to effect 

the Merger are further subject to the satisfaction or waiver on or prior to the Closing Date of each of the following conditions:  
   
(a)           Representations and Warranties .  The representations and warranties of the Company set forth in (i)  Section 3.07

(a)  shall be true and correct in all respects as of the date of this Agreement and on and as of the Closing Date as if made on and as of such date, 
(ii)  Section 3.02(a) , 3.03 , 3.06 and 3.23 shall be true and correct in all material respects as of the date of this Agreement and on and as of the 
Closing Date as if made on and as of such date, (iii) this Agreement (other than those contained in the preceding clauses (i) and (ii)), when read 
without any exception or qualification as to materiality or Company Material Adverse Effect, shall be  
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true and correct as of the date of this Agreement and on and as of the Closing Date as if made on and as of such date, except where the failure 
to be so true and correct would not, individually or in the aggregate with respect to all such failures, have a Company Material Adverse Effect 
or reasonably be likely to materially adversely affect the ability of the Company to effect the Merger in accordance with this Agreement; 
provided , however , that representations and warranties that are made as of a particular date or period shall be true and correct (in the manner 
set forth in clauses (i), (ii) or (iii), as applicable) only as of such date or period.  
   

(b)           Performance of Obligations of the Company .  The Company shall have performed in all material respects all 
obligations required to be performed by it under this Agreement at or prior to the Closing Date.  

   
(c)           Tax Opinion .  Parent shall have received an opinion of Sidley Austin LLP dated the Closing Date, to the effect 

that, for federal income tax purposes: (i) the Merger and the Subsequent Merger, taken together, will constitute a “reorganization” within the 
meaning of Section 368(a) of the Code and (ii) the Company and Parent will each be a party to that reorganization within the meaning of 
Section 368(b) of the Code.  In rendering such opinion, Sidley Austin LLP may rely upon representations contained herein and may receive 
and rely upon representations from Parent, the Company and others, including representations from Parent in the Parent Tax Certificate and 
representations from the Company in the Company Tax Certificate.  

   
(d)           Officer’s Certificate . Parent shall have received a certificate of an executive officer of the Company as to the 

satisfaction of the conditions set forth in Sections 7.02(a)  and 7.02(b) .  
   
(e)           Appraisal Rights .  No more than 12.5% of the outstanding shares of Company Common Stock as of the Closing 

shall be Appraisal Shares.  
   
SECTION 7.03.      Conditions to Obligation of the Company .  The obligation of the Company to effect the Merger is further 

subject to the satisfaction or waiver on or prior to the Closing Date of each of the following conditions:  
   
(a)           Representations and Warranties .  The representations and warranties of Parent, Merger Sub and Merger LLC set 

forth in (i)  Section 4.07(a)  shall be true and correct in all respects as of the date of this Agreement and on and as of the Closing Date as if 
made on and as of such date, (ii)  Section 4.02(a) , 4.03 , 4.06 and 4.14 shall be true and correct in all material respects as of the date of this 
Agreement and on and as of the Closing Date as if made on and as of such date, (iii) this Agreement (other than those contained in the 
preceding clauses (i) and (ii)), when read without any exception or qualification as to materiality or Parent Material Adverse Effect, shall be 
true and correct as of the date of this Agreement and on and as of the Closing Date as if made on and as of such date, except where the failure 
to be so true and correct would not, individually or in the aggregate with respect to all such failures, have a Parent Material Adverse Effect or 
reasonably be likely to materially adversely affect the ability of Parent and Merger Sub to effect the Merger in accordance with this Agreement; 
provided , however , that representations and warranties that are made as of a particular date or period shall  
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be true and correct (in the manner set forth in clauses (i), (ii) or (iii), as applicable) only as of such date or period.  
   

(b)           Performance of Obligations of Parent, Merger Sub and Merger LLC .  Parent, Merger Sub and Merger LLC shall 
have performed in all material respects all obligations required to be performed by them under this Agreement at or prior to the Closing Date.  

   
(c)           Tax Opinion .  The Company shall have received an opinion of Debevoise & Plimpton LLP, dated the Closing 

Date, to the effect that, for federal income tax purposes: (i) the Merger and the Subsequent Merger, taken together, will constitute a 
“reorganization” within the meaning of Section 368(a) of the Code and (ii) the Company and Parent will each be a party to that reorganization 
within the meaning of Section 368(b) of the Code.  In rendering such opinion, Debevoise & Plimpton LLP may rely upon the representations 
contained herein and may receive and rely upon representations from Parent, the Company, and others, including representations from Parent in 
the Parent Tax Certificate and representations from the Company in the Company Tax Certificate.  

   
(d)           Officer’s Certificate . The Company shall have received a certificate of an executive officer of Parent as to the 

satisfaction of the conditions set forth in Sections 7.03(a)  and 7.03(b) .  
   

ARTICLE VIII  
   

Termination, Amendment and Waiver  
   

SECTION 8.01.      Termination .  This Agreement may be terminated at any time prior to the Effective Time, whether before 
or after receipt of the Company Stockholder Approval or the Parent Stockholder Approval:  

   
(a)           by mutual written consent of Parent, Merger Sub, Merger LLC and the Company;  
   
(b)           by either Parent or the Company:  
   
(i)            if the Merger is not consummated on or before March 31, 2011 (the “ Outside Date ”); provided , however , that 

neither Parent nor the Company shall be permitted to terminate this Agreement pursuant to this Section 8.01(b)(i)  if the failure to 
consummate the Merger by such date results from material breach by Parent, Merger Sub or Merger LLC (in the case of termination 
by Parent) or the Company (in the case of termination by the Company) of any of its representations, warranties, covenants or 
agreements contained herein;  

   
(ii)           if any Governmental Entity issues an order, decree or ruling or takes any other action permanently enjoining, 

restraining or otherwise prohibiting the Merger or the Subsequent Merger and such order, decree, ruling or other action shall have 
become final and nonappealable; provided , however , that the right to terminate this Agreement under this Section 8.01(b)(ii)  shall 
not be available to any party (A) whose failure to fulfill any obligation under this Agreement has been the cause of, or resulted in, any 
such order,  
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decree, ruling or other action to have been enacted, issued, promulgated, enforced or entered or (B) that did not use reasonable best 
efforts to have such order, decree, ruling or other action vacated prior to its becoming final and non-appealable;  

   
(iii)          if the Company Stockholder Approval shall not have been obtained upon a vote taken thereon at the Company 

Stockholder Meeting duly convened therefor or at any adjournment or postponement thereof; provided , however , that the Company 
may not terminate this Agreement pursuant to this Section 8.01(b)(iii)  if the Company has not complied with its obligations under 
Sections 5.02 and 6.01 or has otherwise breached in any material respect any of its obligations under this Agreement in any manner 
that could reasonably have caused the failure to obtain the Company Stockholder Approval at the Company Stockholder Meeting or at 
any adjournment or postponement thereof; or  

   
(iv)          if the Parent Stockholder Approval shall not have been obtained upon a vote taken thereon at the Parent 

Stockholder Meeting duly convened therefor or at any adjournment or postponement thereof; provided , however , that Parent may not 
terminate this Agreement pursuant to this Section 8.01(b)(iv)  if Parent has not complied with its obligations under Section 6.01 or has 
otherwise breached in any material respect any of its obligations under this Agreement in any manner that could reasonably have 
caused the failure to obtain the Parent Stockholder Approval at the Parent Stockholder Meeting or at any adjournment or 
postponement thereof;  

   
(c)           by Parent, if the Company breaches or fails to perform in any material respect any of its representations, warranties 

or covenants contained in this Agreement, which breach or failure to perform (i) would give rise to the failure of a condition set forth in 
Section 7.02(a)  or 7.02(b)  and (ii) cannot be or has not been cured within 30 days after the giving by Parent of written notice to the Company 
of such breach or failure to perform (such notice to describe such breach or failure to perform in reasonable detail);  

   
(d)           by the Company, if Parent, Merger Sub or Merger LLC breaches or fails to perform in any material respect any of 

its respective representations, warranties or covenants contained in this Agreement, which breach or failure to perform (i) would give rise to the 
failure of a condition set forth in Section 7.03(a)  or 7.03(b)  and (ii) cannot be or has not been cured within 30 days after the giving by the 
Company of written notice to Parent, Merger Sub and Merger LLC of such breach or failure to perform (such notice to describe such breach or 
failure to perform in reasonable detail);  

   
(e)           by Parent within ten (10) Business Days following public disclosure that any of the following has occurred: (i) the 

Company Board or any committee thereof shall have effected a Company Adverse Recommendation Change or shall have taken any other 
action or made any other statement in connection with the Company Stockholder Meeting materially inconsistent with the Company 
Recommendation; (ii) the Company Board or any committee thereof shall have taken any position contemplated by Rule 14e-2(a) of the 
Exchange Act with respect to any Company Takeover Proposal other than recommending rejection of such Company Takeover Proposal; 
(iii) the Company Board or any committee thereof shall have failed to include the Company Recommendation in the Joint Proxy Statement 
distributed to stockholders; or (iv)  the Company Board or any committee thereof shall have refused to affirm  
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publicly its recommendation of this Agreement and the Merger following any written request by Parent to provide such reaffirmation following 
a Company Takeover Proposal (which request may only be made once with respect to such Company Takeover Proposal absent further 
material changes in such Company Takeover Proposal) prior to the earlier of (x) ten (10) days following such request and (y) five (5) Business 
Days prior to the Company Stockholder Meeting, unless, in the case of this clause (y), it would be inconsistent with the fiduciary duties of the 
Company Board to comply with such request within such time period, in which case the Company shall comply with such request as promptly 
as practicable consistent with the fiduciary duties of the Company Board;  
   

(f)            by the Company within ten (10) Business Days following public disclosure that any of the following has occurred: 
(i) the Parent Board or any committee thereof shall have effected a Parent Adverse Recommendation Change or shall have taken any other 
action or made any other statement in connection with the Parent Stockholder Meeting materially inconsistent with the recommendation of the 
Share Issuance; or (ii) the Parent Board or any committee thereof shall have failed to include the Parent Recommendation in the Joint Proxy 
Statement distributed to stockholders;  

   
(g)           by the Company, if either (i) the conditions to Closing set forth in Sections 7.01 and 7.02 are satisfied (or, upon an 

immediate Closing, would be satisfied as of such Closing, other than the condition set forth in Section 7.02(c) ) and Parent, Merger Sub or 
Merger LLC are unable to satisfy its obligation to effect the Closing at such time as contemplated in Section 1.02 or such later time as agreed to 
by the Company because of a Financing Failure or (ii) the Parent Stockholder Approval shall not have been obtained upon a vote taken thereon 
at the Parent Stockholder Meeting duly convened therefor or at any adjournment or postponement thereof and at the time of the Parent 
Stockholder Meeting or any adjournment or postponement thereof, Parent or the Lenders has publicly disclosed (which disclosure remains in 
effect) that the Financing and any Alternate Financing (but, for the avoidance of doubt, excluding any Permanent Financing) will not be 
available or will likely not be available; or  

   
(h)           by the Company, prior to the receipt of the Company Stockholder Approval, in order to concurrently enter into a 

binding written agreement concerning a transaction that constitutes a Superior Proposal, if the Company has complied in all material respects 
with the requirements of Section 5.02 and, prior to or concurrently with such termination, the Company pays to Parent the Company 
Termination Fee in accordance with Section 6.07 , but only if:  (i) the Company Board concludes in good faith, after consultation with its 
outside financial advisors, that such transaction constitutes a Superior Proposal; (ii) the Company Board concludes in good faith, after 
consultation with its outside legal counsel, that the failure to so terminate this Agreement would be inconsistent with the exercise of its 
fiduciary duties to the stockholders of the Company under applicable Laws; (iii) the Company provides Parent at least five (5) Business Days’ 
prior written notice of its intention to take such action, which notice shall include the information with respect to such Superior Proposal that is 
specified in Section 5.02(b) , as well as a copy of the pertinent agreement; (iv) during the five (5) Business Days following such written notice 
(or such shorter period as is specified below), the Company and its Representatives have negotiated in good faith with Parent regarding any 
revisions to the terms of the Transactions proposed by Parent in response to such Superior Proposal; and (v) at the end of  
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the five (5) Business Day period described in the foregoing clause (iv), the Company Board concludes in good faith, after consultation with its 
outside legal counsel and financial advisors (and taking into account any adjustment or modification of the terms of this Agreement proposed 
by Parent), that the transaction continues to be a Superior Proposal and that the failure to so terminate this Agreement would be inconsistent 
with the exercise by the Company Board of its fiduciary duties to the stockholders of the Company under applicable Laws.  Any material 
amendment or modification to any Superior Proposal will be deemed to require a new written notice; provided , however , that the notice 
period and the period during which the Company and its Representatives are required to negotiate in good faith with Parent regarding any 
revisions to the terms of the Transactions proposed by Parent in response to such new amendment or modification pursuant to clause (iv) above 
shall expire on the later to occur of (x) two (2) Business Days after the Company provides written notice of such new amendment or 
modification to Parent and (y) the end of the original five (5) Business Day period described in clause (iv) above.  
   

The right of any party hereto to terminate this Agreement pursuant to this Section 8.01 shall remain operative and in full 
force and effect regardless of any investigation made by or on behalf of any party hereto, any Person controlling any such party or any of their 
respective officers or directors, whether prior to or after the execution of this Agreement.  

   
SECTION 8.02.      Effect of Termination .  In the event of termination of this Agreement by either the Company or Parent as 

provided in Section 8.01 , this Agreement shall forthwith become void and have no effect, without any liability or obligation on the part of 
Parent, Merger Sub, Merger LLC or the Company, other than Section 6.07 , this Section 8.02 and Article IX , which provisions shall survive 
such termination; provided , however , that, subject to Section 6.07(e) , nothing contained in this Section 8.02 shall relieve any party hereto 
from any liability for any Willful Breach of a representation or warranty or any Willful Breach of any covenant or other agreement contained in 
this Agreement.  No termination of this Agreement shall affect the obligations of the parties contained in the Confidentiality Agreement, all of 
which obligations shall survive termination of this Agreement in accordance with their terms.  

   
SECTION 8.03.      Amendment .  This Agreement may be amended by the parties hereto, by or pursuant to action taken by 

their respective Boards of Directors, at any time before or after approval of the matters presented in connection with the Merger by the 
stockholders of the Company; provided , however , that after receipt of Company Stockholder Approval, if any such amendment shall by 
applicable Law or in accordance with the rules and regulations of the NYSE require further approval of the stockholders of the Company, the 
effectiveness of such amendment shall be subject to the approval of the stockholders of the Company.  This Agreement may not be amended 
except by an instrument in writing signed on behalf of each of the parties hereto.  

   
SECTION 8.04.      Extension; Waiver .  At any time prior to the Effective Time, the parties hereto may (i) extend the time 

for the performance of any of the obligations or other acts of the other parties hereto, (ii) waive any inaccuracies in the representations and 
warranties contained herein or in any document delivered pursuant hereto and/or (iii) waive compliance with any of the covenants, agreements 
or conditions contained herein which may legally be waived; provided , however , that after receipt of Company Stockholder Approval, if  
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any such waiver shall by applicable Law or in accordance with the rules and regulations of the NYSE require further approval of the 
stockholders of the Company, the effectiveness of such waiver shall be subject to the approval of the stockholders of the Company.  Any 
agreement on the part of a party hereto to any such extension or waiver shall be valid only if set forth in an instrument in writing signed on 
behalf of such party.  

   
ARTICLE IX  

   
General Provisions  

   
SECTION 9.01.      Nonsurvival of Representations and Warranties .  None of the representations and warranties in this 

Agreement or in any instrument delivered pursuant to this Agreement shall survive the Effective Time.  This Section 9.01 shall not limit any 
covenant or agreement of the parties which by its terms contemplates performance after the Effective Time.  

   
SECTION 9.02.      Notices .  Any notice required to be given hereunder shall be sufficient if in writing, and sent by facsimile 

transmission (provided that any notice received by facsimile transmission or otherwise at the addressee’s location on any non-business day or 
any business day after 5:00 p.m. (addressee’s local time) shall be deemed to have been received at 9:00 a.m. (addressee’s local time) on the 
next business day), by reliable overnight delivery service (with proof of service) or hand delivery, addressed as follows:  

   
(a)  if to Parent, Merger Sub or Merger LLC, to  
   
Aon Corporation  
Aon Center  
200 East Randolph Street  
Chicago, Illinois  60601  
Facsimile:  (312) 381-0963  
Attention:  Executive Vice President and General Counsel  
   
with a copy to:  
   
Sidley Austin LLP  
One South Dearborn  
Chicago, Illinois 60603  
Facsimile: (312) 853-7036  
Attention:                                          Thomas A. Cole  

Frederick C. Lowinger  
Gary D. Gerstman  

   
(b)  if to the Company, to  
   
Hewitt Associates, Inc.  
100 Half Day Road  
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Lincolnshire, Illinois 60069  
Facsimile:  (847) 554-1463  
Attention:  Steven J. Kyono  
   
with a copy to:  
   
Debevoise & Plimpton LLP  
919 Third Avenue  
New York, New York 10022  
Facsimile: (212) 909-6836  
Attention:                                          Jeffrey J. Rosen  

Andrew L. Sommer  
   

SECTION 9.03.      Definitions .  For purposes of this Agreement:  
   
An “ Affiliate ” of any Person means another Person that directly or indirectly, through one or more intermediaries, controls, 

is controlled by, or is under common control with, such first Person.  “ control ” has the meaning specified in Rule 405 under the Securities 
Act.  

   
“ Business Day ” means any day, other than a Saturday or a Sunday, that is neither a legal holiday nor a day on which 

banking institutions are generally authorized or required by Law or regulation to close in The City of New York, New York.  
   
“ Closing Volume-Weighted Average Price ” means the Volume-Weighted Average Price, rounded to four decimal points, of 

shares of Parent Common Stock on the NYSE for the period of the ten (10) consecutive trading days ending on the second full trading day prior 
to the Effective Time.  

   
“ Company Book-Entry Shares ” means shares of Company Common Stock that are in non-certificated book entry form  
   
“ Company Common Stock ” means the Class A common stock, par value $0.01 per share, of the Company.  
   
“ Company Data ” means the data (i) managed and maintained by the Company and the Company Subsidiaries on behalf of 

their respective clients and customers or (ii) included in the Company Intellectual Property that is material to the business of the Company and 
the Company Subsidiaries and contained in any database used or maintained by the Company or the Company Subsidiaries.  

   
“ Company Intellectual Property ” means all Intellectual Property, owned, used, filed by or licensed to the Company or any 

Company Subsidiary, other than unregistered designs and copyrights that, individually or in the aggregate, are not material to the conduct of 
the business of the Company and the Company Subsidiaries as presently conducted.  

   
“ Company Intervening Event ” means an event or circumstance material to the Company and the Company Subsidiaries, 

taken as a whole (other than any event or circumstance  
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resulting from a breach of this Agreement by the Company or the Company Subsidiaries), that was unknown to the Company Board on the date 
hereof, which event or circumstance becomes known to the Company Board prior to the Company Stockholder Approval; provided , however , 
that (i) in no event shall the receipt, existence or terms of a Company Takeover Proposal, or any inquiry or matter relating thereto or 
consequence thereof, constitute a Company Intervening Event, (ii) in no event shall events or circumstances arising from the announcement or 
the existence of, or any action taken by either party pursuant to and in compliance with the terms of, this Agreement constitute a Company 
Intervening Event, (iii) in no event shall any event, change, effect, development, state of facts, condition, circumstance or occurrence that has 
an adverse effect on the business, assets, liabilities, condition (financial or otherwise) or results of operations of Parent or any of the Parent 
Subsidiaries, or the market price of Parent Common Stock, constitute a Company Intervening Event unless such event, change, effect, 
development, state of facts, condition, circumstance or occurrence has had or would reasonably be expected to have, individually or in the 
aggregate, a Parent Material Adverse Effect and (iv) in no event shall any increase in the market price of the Company Common Stock, in and 
of itself, constitute a Company Intervening Event (provided that the event or circumstance underlying such increase in the market price of the 
Company Common Stock shall not be excluded, and may be taken into account, in determining whether there is a Company Intervening 
Event).  
   

“ Company IT Systems ” means information technology and computer systems relating to the transmission, storage, 
maintenance, organization, presentation, generation, processing or analysis of data and information, whether or not in electronic format, used in 
or necessary to the conduct of the business of the Company and the Company Subsidiaries.  

   
“ Company Material Adverse Effect ” means any event, change, effect, development, state of facts, condition, circumstance 

or occurrence that is or would be reasonably expected to be materially adverse to the business, assets, liabilities, condition (financial or 
otherwise) or results of operations of the Company and the Company Subsidiaries, taken as a whole, but shall not be deemed to include any 
event, change, effect, development, state of facts, condition, circumstance or occurrence: (i) in or affecting economic conditions (including 
changes in interest rates) or the financial or securities markets in the United States or elsewhere in the world, to the extent the Company and the 
Company Subsidiaries are not adversely affected in a disproportionate manner relative to other participants in the industries in which the 
Company or the Company Subsidiaries operate, (ii) in or affecting the industries in which the Company or the Company Subsidiaries operate 
generally (but, for the avoidance of doubt, not including the industries in which the Company’s or any Company Subsidiary’s clients or 
customers operate), to the extent the Company and the Company Subsidiaries are not adversely affected in a disproportionate manner relative 
to other participants in the industries in which the Company or the Company Subsidiaries operate or (iii) resulting from or arising out of (A) the 
announcement or the existence of, or compliance with, or taking any action required by this Agreement or the Transactions, (B) any taking of 
any action at the written request of Parent, Merger Sub or Merger LLC, (C) any litigation arising from allegations of a breach of fiduciary duty 
or other violation of applicable Law relating to this Agreement or the Transactions, (D) any adoption, implementation, promulgation, repeal, 
modification, reinterpretation or proposal, in each case after the date of this Agreement, of any rule, regulation, ordinance, order, protocol or 
any other Law of or by any national, regional, state or local Governmental Entity, to the extent the Company and the Company Subsidiaries are 
not adversely affected in a disproportionate manner  
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relative to other participants in the industries in which the Company or the Company Subsidiaries operate, (E) any changes in GAAP or 
accounting standards or interpretations thereof, to the extent the Company and the Company Subsidiaries are not adversely affected in a 
disproportionate manner relative to other participants in the industries in which the Company or the Company Subsidiaries operate, (F) any 
outbreak or escalation of hostilities or acts of war or terrorism, to the extent the Company and the Company Subsidiaries are not adversely 
affected in a disproportionate manner relative to other participants in the industries in which the Company or the Company Subsidiaries 
operate, or (G) any change in the share price or trading volume of the shares of Company Common Stock, in the Company’s credit rating or in 
any analyst’s recommendations, in each case in and of itself, or the failure of the Company to meet projections or forecasts (including any 
analyst’s projections), in and of itself (provided in each case that the event, change, effect, development, condition, circumstance or occurrence 
underlying such change or failure shall not be excluded, and may be taken into account, in determining whether there is or would reasonably be 
expected to be a Company Material Adverse Effect).  
   

“ Company Stock Plans ” means the Company’s equity and equity-based compensation plans.  
   
“ Company Tax Certificate ” means the certificate in the form attached as Exhibit A to the Company Disclosure Letter and to 

be delivered by the Company pursuant to Sections 7.02(c)  and 7.03(c) .  
   
“ Confidentiality Agreement ” means the confidentiality agreement dated June 10, 2010, between the Company and Parent, 

as amended, supplemented or otherwise modified.  
   
“ Debt Financing Sources ” means the entities that have committed to provide or otherwise entered into agreements in 

connection with the Financing or other debt financings in connection with the Transactions, including the Lenders and any joinder agreements, 
indentures or credit agreements entered into pursuant thereto or relating thereto together with their Affiliates, officers, directors, employees and 
representatives involved in the Financing or any Permanent Financing or Alternative Financing and their successors and assigns.  

   
“ Environmental Laws ” means any Laws of any Governmental Entity relating to (i) the protection, investigation or 

restoration of the environment, or natural resources, or exposure to any harmful or hazardous material, including petroleum and petroleum-
based products, formaldehyde, PCBs and asbestos, (ii) the handling, use, presence, disposal, release or threatened release of any chemical 
substance or wastewater or (iii) noise, odor, wetlands, pollution or contamination, or any injury or threat of injury to persons or property as a 
result thereof.  

   
“ Exchange Act ” means the United States Securities Exchange Act of 1934.  
   
“ Financing Failure ” means a failure by Parent and/or Merger Sub to receive the proceeds from the Financing or any 

Alternate Financing.  
   
“ GAAP ” means United States generally accepted accounting principles, as in effect from time to time.  
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“ Intellectual Property ” means any patent (including any reissue, division, continuation or extension thereof), patent 

application, patent right, trademark, trademark registration, trademark application, servicemark, trade name, business name, brand name, 
copyright, copyright registration, design or design registration, or any right to any of the foregoing.  

   
“ Joint Proxy Statement ” means a proxy statement relating to the adoption and approval of this Agreement by the 

Company’s stockholders and the approval of the Share Issuance by Parent’s stockholders.  
   
“ Judgment ” means any judgment, order, decree, award, ruling, decision, verdict, subpoena, injunction or settlement entered, 

issued, made or rendered by any Governmental Entity (in each case whether temporary, preliminary or permanent).  
   
“ Knowledge ” when used with respect to (i) Parent, means the actual knowledge of any fact, circumstance or condition of 

those officers of Parent, Merger Sub and Merger LLC set forth in Section 9.03 of the Parent Disclosure Letter and (ii) the Company, means the 
actual knowledge of any fact, circumstance or condition of those officers of the Company set forth in Section 9.03 of the Company Disclosure 
Letter.  

   
“ Law ” means any Federal, state, local, foreign, international or multinational treaty, constitution, statute or other law, 

ordinance, rule or regulation.  
   
“ Lien ” means any mortgage, lien, security interest, pledge, reservation, equitable interest, charge, easement, lease, sublease, 

conditional sale or other title retention agreement, right of first refusal, hypothecation, covenant, servitude, right of way, variance, option, 
warrant, claim, community property interest, restriction (including any restriction on use, voting, transfer, alienation, receipt of income or 
exercise of any other attribute of ownership) or encumbrance of any kind.  

   
“ NYSE ” means The New York Stock Exchange.  
   
“ Ordinary Course of Business ” means, with respect to an action taken by any Person, an action that is consistent with the 

past practices of such Person and is taken in the ordinary course of the normal day-to-day operations of the business of such Person.  
   
“ Parent Common Stock ” means the common stock, par value $1.00 per share, of Parent.  
   
“ Parent Intervening Event ” means an event or circumstance material to Parent and the Parent Subsidiaries, taken as a whole 

(other than any event or circumstance resulting from a breach of this Agreement by Parent or the Parent Subsidiaries), that was unknown to the 
Parent Board on the date hereof, which event or circumstance becomes known to the Parent Board prior to the Parent Stockholder Approval; 
provided , however , that (i) in no event shall events or circumstances arising from the announcement or the existence of, or any action taken by 
either party pursuant to and in compliance with the terms of, this Agreement constitute a Parent Intervening Event, (ii) in no event shall any 
event, change, effect, development, state of facts, condition, circumstance or occurrence that has an adverse effect on the business, assets,  
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liabilities, condition (financial or otherwise) or results of operations of the Company or any of the Company Subsidiaries, or the market price of 
Company Common Stock, constitute a Parent Intervening Event unless such event, change, effect, development, state of facts, condition, 
circumstance or occurrence has had or would reasonably be expected to have, individually or in the aggregate, a Company Material Adverse 
Effect, (iii) in no event shall a Financing Failure or Parent’s inability to obtain the Financing or the Alternate Financing on terms that, taken as 
a whole, are not less favorable to Parent or the Company in any material respect than those contemplated by the Financing Letter constitute a 
Parent Intervening Event and (iv) in no event shall any increase in the market price of Parent Common Stock, in and of itself, constitute a 
Parent Intervening Event (provided that the event or circumstance underlying such increase in the market price of Parent Common Stock shall 
not be excluded, and may be taken into account, in determining whether there is a Parent Intervening Event).  

   
“ Parent Material Adverse Effect ” means any event, change, effect, development, state of facts, condition, circumstance or 

occurrence that is or would reasonably be expected to be materially adverse to the business, assets, liabilities, condition (financial or otherwise) 
or results of operations of Parent and the Parent Subsidiaries, taken as a whole, but shall not be deemed to include any event, change, effect, 
development, state of facts, condition, circumstance or occurrence: (i) in or affecting economic conditions (including changes in interest rates) 
or the financial or securities markets in the United States or elsewhere in the world, to the extent Parent and the Parent Subsidiaries are not 
adversely effected in a disproportionate manner relative to other participants in the industries in which Parent and the Parent Subsidiaries 
operate, (ii) in or affecting the industries in which Parent or the Parent Subsidiaries operate generally (but, for the avoidance of doubt, not 
including the industries in which Parent’s or any Parent Subsidiary’s clients or customers operate), to the extent Parent and the Parent 
Subsidiaries are not adversely effected in a disproportionate manner relative to other participants in the industries in which Parent and the 
Parent Subsidiaries operate or (iii) resulting from or arising out of (A) the announcement or the existence of, or compliance with, or taking any 
action required by this Agreement or the Transactions, (B) any taking of any action at the written request of the Company, (C) any litigation 
arising from allegations of a breach of fiduciary duty or other violation of applicable Law relating to this Agreement or the Transactions, 
(D) any adoption, implementation, promulgation, repeal, modification, reinterpretation or proposal, in each case after the date of this 
Agreement, of any rule, regulation, ordinance, order, protocol or any other Law of or by any national, regional, state or local Governmental 
Entity, to the extent Parent and the Parent Subsidiaries are not adversely effected in a disproportionate manner relative to other participants in 
the industries in which Parent and the Parent Subsidiaries operate, (E) any changes in GAAP or accounting standards or interpretations thereof, 
to the extent Parent and the Parent Subsidiaries are not adversely effected in a disproportionate manner relative to other participants in the 
industries in which Parent and the Parent Subsidiaries operate, (F) any outbreak or escalation of hostilities or acts of war or terrorism, to the 
extent Parent and the Parent Subsidiaries are not adversely effected in a disproportionate manner relative to other participants in the industries 
in which Parent and the Parent Subsidiaries operate or (G) any change in the share price or trading volume of the Parent Common Stock, in 
Parent’s credit rating or in any analyst’s recommendations, in each case in and of itself, or the failure of Parent to meet projections or forecasts 
(including any analyst’s projections), in and of itself (provided in each case that the event, change, effect, development, condition, 
circumstance or occurrence underlying such change or failure shall not be excluded, and may be taken into account, in  
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determining whether there is or would reasonably be expected to be a Parent Material Adverse Effect).  

   
“ Parent Stock Plans ” means Parent’s equity or equity-based compensation plans.  
   
“ Parent Tax Certificate ” means the certificate in the form attached as Exhibit A to the Parent Disclosure Letter and to be 

delivered by Parent pursuant to Sections 7.02(c)  and 7.03(c) .  
   
“ Permanent Financing ” means any public or private offering of securities of Parent or any Parent Subsidiary.  
   
“ Person ” means any individual, firm, corporation, partnership, limited liability company, trust, joint venture, Governmental 

Entity or other entity.  
   
“ Proceeding ” means any suit, action, proceeding, arbitration, audit, hearing, or investigation (in each case, whether civil, 

criminal, administrative, investigative, or informal) commenced, brought, conducted or heard by or before, or otherwise involving, any 
Governmental Entity.  

   
“ Regulatory Law ” means the Sherman Act of 1890, the Clayton Antitrust Act of 1914, the HSR Act and all other federal, 

state or foreign statutes, rules, regulations, orders, decrees, administrative and judicial doctrines and other Laws, including any antitrust, 
competition or trade regulation Laws, that are designed or intended to (i) prohibit, restrict or regulate actions having the purpose or effect of 
monopolization or restraint of trade or lessening competition through merger or acquisition or (ii) protect the national security or the national 
economy of any nation.  

   
“ Representatives ” means, with respect to any Person, any officer, director and/or employee of such Person or any financial 

advisor, attorney, accountant or other agent, advisor or representative of such Person and, solely for purposes of Sections 6.07(e)  and 
Section 9.07 , shall also be deemed to include the Debt Financing Sources.  

   
“ SEC ” means the United States Securities and Exchange Commission.  
   
“ Securities Act ” means the United States Securities Act of 1933.  
   
A “ subsidiary ” of any Person means another Person, an amount of the voting securities, other voting ownership or voting 

partnership interests of which is sufficient to elect at least a majority of its board of directors or other governing body (or, if there are no such 
voting interests, 50% or more of the equity interests of which) is owned directly or indirectly by such first Person.  

   
“ Technology ” means all trade secrets, confidential information, inventions, know-how, formulae, processes, procedures, 

research records, records of inventions, test information, market surveys and marketing know-how of the Company and the Company 
Subsidiaries.  
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“ Third Party ” means any Person or group (as defined under Section 13(d) of the Exchange Act and the rules and regulations 

promulgated thereunder) other than, in the case of the Company, Parent and its Affiliates, and, in the case of Parent, the Company and is 
Affiliates.  

   
“ Transaction Expenses ” means all documented out-of-pocket fees and expenses incurred or paid by or on behalf of Parent or 

any Affiliate of Parent in connection with the Merger, the Subsequent Merger or the other Transactions or related to the authorization, 
preparation, negotiation, execution and performance of this Agreement, in each case including all fees and expenses of counsel, investment 
banking firms, financing sources, accountants, experts and consultants; provided , however , that Transaction Expenses shall not include any 
fees and expenses which are payable only in the event of or to the extent Parent receives reimbursement therefor; provided , further , that the 
amount required to be reimbursed by the Company in respect of Transaction Expenses shall not exceed $50,000,000 in the aggregate.  

   
“ Volume-Weighted Average Price ” means, for any security as of any date, the dollar volume-weighted average price for 

such security on the applicable national securities exchange or in the over-the-counter market on the electronic bulletin board for such security 
during the period beginning at 9:30 a.m., New York City Time, and ending at 4:00 p.m., New York City Time, on any trading day, as reported 
by Bloomberg Financial Markets, or any successor thereto, through its “Volume at Price” function, subject to appropriate adjustments for any 
stock dividend, stock split or other similar transactions that occur during such period.  If the Volume-Weighted Average Price cannot be 
calculated for such security on such date on any of the foregoing bases, the Volume-Weighted Average Price of such security on such date shall 
be the fair market value as mutually agreed upon by Parent and the Company.  

   
“ Willful Breach ” means a breach of any material representation, warranty or covenant or other agreement set forth in this 

Agreement that is a consequence of a deliberate act or failure to act by Persons with actual Knowledge of such representation, warranty or 
covenant or other agreement the result of which is a material breach of any such representation or warranty or a material failure to perform in 
accordance with any such applicable covenant or agreement, in each case which breach of any such material representation, warranty or 
covenant or other agreement has not been cured in all material respects.  

   
SECTION 9.04.      Interpretation .  When a reference is made in this Agreement to a Section, such reference shall be to a 

Section of this Agreement unless otherwise indicated.  The table of contents, table of defined terms and headings contained in this Agreement 
are for reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement.  Whenever the words 
“include”, “includes” or “including” are used in this Agreement, they shall be deemed to be followed by the words “without limiting the 
generality of the foregoing”.  The words “hereof,” “herein” and “hereunder” and words of similar import when used in this Agreement shall 
refer to this Agreement as a whole and not to any particular provision of this Agreement.  The definitions contained in this Agreement are 
applicable to the singular as well as the plural forms of such terms and to the masculine as well as to the feminine and neuter genders of such 
term. Any agreement, instrument or statute defined or referred to herein or in any agreement or instrument that is referred to herein means such 
agreement, instrument or statute as from time to time amended, modified or supplemented, including (in the case of agreements or instruments) 
by waiver or consent and (in the case of statutes) by  
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succession of comparable successor statutes and references to all attachments thereto and instruments incorporated therein.  All terms defined 
in this Agreement shall have the defined meanings when used in any certificate or other document made or delivered pursuant thereto unless 
otherwise defined therein.  Each of the parties has participated in the drafting and negotiation of this Agreement. If an ambiguity or question of 
intent or interpretation arises, this Agreement must be construed as if it is drafted by all the parties, and no presumption or burden of proof shall 
arise favoring or disfavoring any party by virtue of authorship of any of the provisions of this Agreement.  

   
SECTION 9.05.      Severability .  If any term or other provision of this Agreement is invalid, illegal or incapable of being 

enforced by any rule or Law, or public policy, all other conditions and provisions of this Agreement shall nevertheless remain in full force and 
effect so long as the economic or legal substance of the Transactions is not affected in any manner materially adverse to any party.  Upon such 
determination that any term or other provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith 
to modify this Agreement so as to effect the original intent of the parties as closely as possible in an acceptable manner to the end that 
Transactions are fulfilled to the extent possible.  

   
SECTION 9.06.      Counterparts; Effectiveness .  This Agreement may be executed in two or more counterparts (including 

by facsimile), each of which shall be an original, with the same effect as if the signatures thereto and hereto were upon the same instrument, 
and shall become effective when one or more counterparts have been signed by each of the parties and delivered (by facsimile, e-mail or 
otherwise) to the other parties.  

   
SECTION 9.07.      Entire Agreement; No Third-Party Beneficiaries .  This Agreement and the Confidentiality Agreement 

(although any provisions of the Confidentiality Agreement conflicting with this Agreement shall be governed by this Agreement), (a) constitute 
the entire agreement, and supersede all prior agreements and understandings, both written and oral, among the parties with respect to the 
Transactions, and (b) except for (i)  Section 6.06 , (ii) solely with respect to each Affiliate and Representative of Parent and its successors and 
assigns, Section 6.07(e)  and (iii) solely with respect to the Debt Financing Sources, Section 9.11(b) , are not intended to confer upon any 
Person other than the parties any rights or remedies.  Notwithstanding clause (b) of the immediately preceding sentence, following the Effective 
Time the provisions of Article II shall be enforceable by holders of Certificates.  

   
SECTION 9.08.      Assignment .  Neither this Agreement nor any of the rights, interests or obligations under this Agreement 

shall be assigned, in whole or in part, by operation of law or otherwise by any of the parties without the prior written consent of the other 
parties, except that Merger Sub or Merger LLC may assign, in its sole discretion, any of or all its rights, interests and obligations under this 
Agreement to Parent or to any direct or indirect wholly owned subsidiary of Parent, but no such assignment shall relieve Merger Sub or Merger 
LLC of any of its respective obligations under this Agreement.  Any purported assignment without such consent shall be void.  Subject to the 
preceding sentences, this Agreement will be binding upon, inure to the benefit of, and be enforceable by, the parties and their respective 
successors and assigns.  

   
SECTION 9.09.      Governing Law .  This Agreement, and all claims or causes  
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of action that may be based upon, arise out of or relate to this Agreement, shall be governed by, and construed in accordance with, the internal 
laws of the State of Delaware, without regard to the conflicts of law principles of the State of Delaware or any other jurisdiction.  

   
SECTION 9.10.      Remedies .  The parties agree that irreparable damage would occur if any of the provisions of this 

Agreement were not performed in accordance with their specific terms or were otherwise breached.  It is accordingly agreed that, subject to 
Section 6.07(e) , each of the parties shall be entitled (in addition to any other remedy that may be available to it, including monetary damages) 
to an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement.  

   
SECTION 9.11.      Jurisdiction; Enforcement .  
   
(a)           Each of the parties irrevocably agrees that any Proceeding with respect to this Agreement and the rights and 

obligations arising hereunder, or for recognition and enforcement of any Judgment in respect of this Agreement and the rights and obligations 
arising hereunder brought by the other party hereto or its successors or assigns, shall be brought and determined exclusively in the Delaware 
Court of Chancery and any state appellate court therefrom within the State of Delaware (or, if the Delaware Court of Chancery declines to 
accept jurisdiction over a particular matter, any state or federal court within the State of Delaware). The parties further agree that no party to 
this Agreement shall be required to obtain, furnish or post any bond or similar instrument in connection with or as a condition to obtaining any 
remedy referred to in this Section 9.11(a)  and each party waives any objection to the imposition of such relief or any right it may have to 
require the obtaining, furnishing or posting of any such bond or similar instrument. Each of the parties hereby irrevocably submits with regard 
to any such Proceeding for itself and in respect of its property, generally and unconditionally, to the personal jurisdiction of the aforesaid courts 
and agrees that it will not bring any action relating to this Agreement or any of the Transactions in any court other than the aforesaid courts. 
Each of the parties hereby irrevocably waives, and agrees not to assert, by way of motion, as a defense, counterclaim or otherwise, in any 
Proceeding with respect to this Agreement, (a) any claim that it is not personally subject to the jurisdiction of the above named courts for any 
reason other than the failure to serve in accordance with this Section 9.11(a) , (b) any claim that it or its property is exempt or immune from 
jurisdiction of any such court or from any legal process commenced in such courts (whether through service of notice, attachment prior to 
judgment, attachment in aid of execution of judgment, execution of judgment or otherwise) and (c) to the fullest extent permitted by the 
applicable Law, any claim that (i) the Proceeding in such court is brought in an inconvenient forum, (ii) the venue of such Proceeding is 
improper or (iii) this Agreement, or the subject matter hereof, may not be enforced in or by such courts. Each of the Company, Parent, Merger 
Sub and Merger LLC hereby consents to service being made through the notice procedures set forth in Section 9.02 and agrees that service of 
any process, summons, notice or document by registered mail (return receipt requested and first-class postage prepaid) to the respective 
addresses set forth in Section 9.02 shall be effective service of process for any Proceeding in connection with this Agreement or the 
Transactions.  

   
(b)           Notwithstanding anything to the contrary in Section 9.11(a) , each of the parties hereto agrees that it will not bring 

or support any Proceeding, including any action, cause of action, claim, cross-claim or Third Party claim of any kind or description, whether in 
law or in  
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equity, whether in contract or in tort or otherwise, against the Debt Financing Sources in any way relating to this Agreement or any of the 
Transactions, including any dispute arising out of or relating in any way to any agreement entered into by the Debt Financing Sources in 
connection with the Financing Letter or the performance thereof, in any forum other than the Supreme Court of the State of New York, County 
of New York, or, if under applicable Law exclusive jurisdiction is vested in the Federal courts, the United States District Court for the Southern 
District of New York (and appellate courts thereof).  The parties hereto further agree that all of the provisions of Section 9.12 relating to waiver 
of jury trial shall apply to any action, cause of action, claim, cross-claim or Third Party claim referenced in this Section 9.11(b) .  

   
SECTION 9.12.      Waiver of Jury Trial .  EACH OF THE PARTIES HERETO KNOWINGLY, INTENTIONALLY AND 

VOLUNTARILY WITH AND UPON THE ADVICE OF COMPETENT COUNSEL IRREVOCABLY WAIVES ANY AND ALL RIGHT 
TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE 
TRANSACTIONS CONTEMPLATED HEREBY.  
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IN WITNESS WHEREOF, Parent, Merger Sub, Merger LLC and the Company have duly executed this Agreement, all as of 

the date first written above.  
   

   
Signature Page to Agreement and Plan of Merger  

   

   
AON CORPORATION  

         
         
   

By:  /s/ Greg Case  
   

Name:  Gregory C. Case  
   

Title:  President and Chief Executive Officer  
         
   

ALPS MERGER CORP.  
         
         
   

By:  /s/ Greg Case  
   

Name:  Gregory C. Case  
   

Title:  President  
         
   

ALPS MERGER LLC  
         
         
   

By:  /s/ Greg Case  
   

Name:  Gregory C. Case  
   

Title:  President  
         
   

HEWITT ASSOCIATES, INC.  
         
         
   

By:  /s/ Steven Kyono  
   

Name:  Steven Kyono  
   

Title:  Senior Vice President and General Counsel  



Exhibit 10.1 
  

EXECUTION 
   

  
CONFIDENTIAL 

  
July 11, 2010 

  
AON CORPORATION  
200 E.  Randolph Street  
Chicago, Illinois 60601  
Attention: Christa Davies, Chief Financial Officer  
   

PROJECT TWIN PEAKS  
$1,000,000,000 Senior Term Credit Facility  

$1,500,000,000 Senior 364-Day Bridge Facility  
Commitment Letter  

   
Ladies and Gentlemen:  
   

You have advised Credit Suisse AG (acting through such of its affiliates or branches as it deems appropriate, “ CS ”), Credit Suisse 
Securities (USA) LLC (“ CS Securities ” and, together with CS and their respective affiliates, “ Credit Suisse ”) and Morgan Stanley Senior 
Funding, Inc. (“ MSSF ” and, together with Credit Suisse, “ we ,” “ us ” or the “ Commitment Parties ”) that you intend to acquire all of the 
equity interests of Hewitt Associates, Inc., a Delaware corporation (the “ Company ”), and to consummate the other Transactions (such term 
and each other capitalized term used but not defined herein having the meaning assigned to such term in the Summary of Principal Terms and 
Conditions attached hereto as Exhibit A (the “ Term Facility Term Sheet ”) or in the Summary of Principal Terms and Conditions attached 
hereto as Exhibit B (the “ Bridge Facility Term Sheet ” and, together with the Term Facility Term Sheet, the “ Term Sheets ”)).  

   
You have further advised us that, in connection therewith, (a) you will obtain the senior credit facility (the “ Term Facility ”) 

described in the Term Facility Term Sheet, in an aggregate principal amount of up to $1 billion, and (b) you will (i) issue up to $1.5 billion in 
aggregate principal amount of senior unsecured notes (the “ Notes ”) in a public offering or in a Rule 144A or other private placement and 
(ii) to the extent you are unable to issue the Notes on or prior to the Closing Date, borrow up to $1.5 billion in aggregate principal amount of 
senior increasing rate loans under the senior bridge credit facility (the “ Bridge Facility ”) described in the Bridge Facility Term Sheet.  The 
Term Facility and the Bridge Facility are collectively referred to herein as the “ Facilities ”.  

   
1.              Commitments .  
   

In connection with the foregoing, each of CS and MSSF (each, in such capacity, an “ Initial Lender ”) is pleased to advise you of its 
commitment to provide 50% of the entire principal amount of the Facilities, upon the terms and subject to the conditions set forth or referred to 
in this commitment letter (including the Term Sheets and other attachments hereto, this “ Commitment Letter ”).  The commitments of the 
Initial Lenders hereunder are several and not joint.  
   

 

CREDIT SUISSE SECURITIES (USA) LLC  
CREDIT SUISSE AG  

Eleven Madison Avenue  
New York, NY 10010  

   

MORGAN STANLEY SENIOR FUNDING, INC.  
1585 Broadway  

New York, NY 10036  



   
2.              Titles and Roles .  
   

You hereby appoint (a) CS Securities and MSSF (each, in such capacity, an “ Arranger ”) to act, and CS Securities and MSSF hereby 
agree to act, as exclusive joint bookrunners and joint lead arrangers for the Facilities, and (b) CS to act, and CS hereby agrees to act, as sole 
administrative agent for the Facilities upon the terms and subject to the conditions set forth or referred to in this Commitment Letter.  Each of 
the Arrangers and CS, in such capacities, will perform the duties and exercise the authority customarily performed and exercised by it in such 
roles.  You agree that Credit Suisse will have “left” placement in any and all marketing materials or other documentation used in connection 
with the Facilities.  You agree that no other titles will be awarded and no compensation (other than that expressly contemplated by this 
Commitment Letter and the Fee Letter referred to below) will be paid in connection with the Facilities unless you and we shall so agree (such 
consent not to be unreasonably withheld or delayed); provided that no other Person may be awarded the title of “joint bookrunner” or “joint 
lead arranger” without our consent.  

   
3.              Syndication .  
   

We reserve the right, prior to and/or after the execution of definitive documentation for the Facilities, to syndicate all or a portion of 
the Initial Lenders’ commitments with respect to the Facilities to a group of banks, financial institutions and other institutional lenders (together 
with the Initial Lenders, the “ Lenders ”) identified by us in consultation with you and you agree to provide us with a period of at least 30 
consecutive days following the launch of the general syndication of the Facilities and immediately prior to the Closing Date to syndicate the 
Facilities ( provided that such period shall not include any day from and including August 20, 2010 through and including September 6, 2010).  
We intend to commence syndication efforts promptly upon the execution of this Commitment Letter and you agree to actively assist us in 
completing a satisfactory syndication.  Such assistance shall include (a) your using commercially reasonable efforts to ensure that any 
syndication efforts benefit materially from your existing lending and investment banking relationships (and your using commercially 
reasonable efforts to cause the benefit of the existing lending and investment banking relationships of the Company), (b) direct contact between 
your senior management (and your using commercially reasonable efforts to obtain direct contact between senior management of the Company 
and representatives and advisors of the Borrower and the Company) and the proposed Lenders, (c) your assistance (and your using 
commercially reasonable efforts to cause the assistance by the Company) in the preparation of a Confidential Information Memorandum for 
each of the Facilities and other marketing materials and presentations to be used in connection with the syndication (the “ Information 
Materials ”), (d) the hosting, with the Arrangers, of one or more meetings of prospective Lenders at times and locations to be mutually agreed 
and (e) your using commercially reasonable efforts to execute and deliver definitive documentation with respect to the Facilities (the “ 
Facilities Documentation ”) consistent with the terms set forth herein and in the Term Sheets (as modified pursuant to the “Market Flex” 
provision of the Fee Letter) or, if applicable, one or more Joinder Agreements (as defined below) and otherwise on terms to be mutually agreed 
as soon as reasonably practicable following the date hereof.  

   
You agree, at the request of the Arrangers, to assist in the preparation of a version of the Information Materials to be used in 

connection with the syndication of the Facilities, consisting exclusively of information and documentation that is either (i) publicly available 
(or contained in the prospectus or other offering memorandum for the Notes) or (ii) not material with respect to you and your subsidiaries or 
the Company and its subsidiaries or any of their respective securities for purposes of foreign, United States Federal and state securities laws (all 
such Information  
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Materials being “ Public Lender Information ”).  Any information and documentation that is not Public Lender Information is referred to 
herein as “ Private Lender Information ”.  Before distribution of any Information Materials, you agree to execute and deliver to the Arrangers, 
either (i) a letter in which you authorize distribution of the Information Materials to Lenders’ employees willing to receive Private Lender 
Information or (ii) a separate letter in which you authorize distribution of Information Materials containing solely Public Lender Information 
and represent that such Information Materials do not contain any Private Lender Information.  You further agree that each document to be 
disseminated by the Arrangers to any Lender in connection with the Facilities will, at the request of the Arrangers, be identified by you as 
either (i) containing Private Lender Information or (ii) containing solely Public Lender Information.  You acknowledge that the following 
documents contain solely Public Lender Information (unless you notify us (including by email) promptly prior to their intended distribution 
that any such document contains Private Lender Information): (a) drafts and final definitive documentation with respect to the Facilities, 
including term sheets; (b) administrative materials prepared by the Commitment Parties for prospective Lenders (such as a lender meeting 
invitation, bank allocation, if any, and funding and closing memoranda); (c) notification of changes in the terms of the Facilities; and (d) other 
materials (excluding the Projections (as defined below)) intended for prospective Lenders after the initial distribution of Information Materials.  

   
The Arrangers will manage all aspects of any syndication in consultation with you, including decisions as to the selection of 

institutions to be approached and when they will be approached, when their commitments will be accepted, which institutions will participate, 
the allocation of the commitments among the Lenders, any naming rights and, subject to the terms of the Fee Letter, the amount and 
distribution of fees among the Lenders.  To assist the Arrangers in their syndication efforts, you agree promptly to prepare and provide (and to 
use commercially reasonable efforts to cause the Company promptly to provide) to the Arrangers all customary information with respect to you 
and your subsidiaries and the Company and its subsidiaries, the Transactions and the other transactions contemplated hereby, including all 
financial information and projections (the “ Projections ”), as the Arrangers may reasonably request in connection with the arrangement and 
syndication of the Facilities.  Unless otherwise agreed by each Arranger and subject to Section 9, at all times prior to the occurrence of a 
Successful Syndication, all commitments received with respect to any Facility shall be applied to the commitments of each Initial Lender under 
such Facility on a pro rata basis.  

   
Without limiting your obligation to assist with the syndication efforts as set forth above, it is understood and agreed that completion of 

such syndication is not a condition to the Initial Lenders’ commitments hereunder.  
   
You further agree to use commercially reasonable efforts to (a) provide the Commitment Parties and one or more investment banks 

reasonably satisfactory to the Arrangers (collectively, the “ Investment Bank ”), not later than 30 days prior to the Closing Date ( provided that 
such period shall not include any day from and including August 20, 2010 through and including September 6, 2010), a complete printed 
preliminary prospectus or preliminary offering memorandum or preliminary private placement memorandum (collectively, an “ Offering 
Document ”) suitable for use in a customary (for investment grade securities) road show relating to the Notes, which contains all financial 
statements and other data to be included therein (including all audited financial statements, all unaudited financial statements (which shall have 
been reviewed by the independent accountants for the Borrower as provided in the procedures specified by the Public Company Accounting 
Oversight Board in AU 722) and all appropriate pro forma financial statements prepared in accordance with, or reconciled to, generally 
accepted accounting principles in the United States and prepared in accordance with Regulation S-X under  
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the Securities Act of 1933, as amended), and all other data (including selected financial data) that the Securities and Exchange Commission (“ 
SEC ”) would require in a registered offering of the Notes or that would be necessary for the Investment Bank to receive customary 
“comfort” (including “negative assurance” comfort) from independent accountants in connection with the offering of the Notes and (b) afford 
the Investment Bank a period of at least 30 consecutive days ( provided that such period shall not include any day from and including 
August 20, 2010 through and including September 6, 2010) following receipt of an Offering Document including the information described in 
clause (a) to seek to place the Notes with qualified purchasers thereof.  
   
4.              Information .  
   

You hereby represent and covenant that (with respect to Information (as defined below) and Projections relating to the Company and 
its affiliates, to the best of your knowledge) (a) all written information and all oral communications made in Lender meetings and due diligence 
sessions held in connection with the Facilities (other than the Projections) (the “ Information ”) that has been or will be made available to us by 
or on behalf of you or any of your representatives, when furnished and taken as a whole (including together with the Borrower’s and the 
Company’s public filings with the SEC that have been delivered to us or are otherwise publicly available prior to the date such Information is 
furnished), (i) is or will be complete and correct in all material respects and (ii) does not or will not contain any untrue statement of a material 
fact or omit to state a material fact necessary in order to make the statements contained therein not materially misleading in light of the 
circumstances under which such statements are made and (b) the Projections that have been or will be made available to us by or on behalf of 
you or any of your representatives have been or will be prepared in good faith based upon accounting principles consistent with the historical 
audited financial statements of you and the Company (except as otherwise expressly disclosed in such Projections) and upon assumptions that 
you believe to have been reasonable at the time made and at the time the related Projections are made available to us (it being understood that 
any such Projections are subject to significant uncertainties and contingencies, many of which are beyond your control, that no assurance can 
be given that such Projections will be realized and that actual results may differ from such Projections and that such differences may be 
material).  You agree that if at any time prior to the Closing Date (or, if a Successful Syndication (as defined in the Fee Letter referred to 
below) shall not have been completed prior to the Closing Date, then prior to the earlier of (i) the date on which a Successful Syndication shall 
have been completed and (ii) the date that is 60 days after the Closing Date), you determine that any of the representations in the preceding 
sentence would be incorrect in any material respect if the Information and Projections were being furnished, and such representations were 
being made, at such time, then you will promptly supplement the Information and the Projections so that (with respect to Information and 
Projections relating to the Company and its subsidiaries, to the best of your knowledge) such representations will be correct in all material 
respects under those circumstances.  In arranging and syndicating the Facilities, we will be entitled to use and rely primarily on the Information 
and the Projections without responsibility for independent verification thereof.  

   
5.              Fees .  
   

As consideration for the Initial Lenders’ commitments hereunder, and our agreements to perform the services described herein, you 
agree to pay to CS Securities, CS and MSSF the fees set forth in this Commitment Letter and in the Fee Letter dated the date hereof (the “ 
Signing Date ”) and delivered herewith with respect to the Facilities (the “ Fee Letter ”).  
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6.              Conditions Precedent .  
   

Each Initial Lender’s commitment hereunder, and our agreements to perform the services described herein, are subject to (a)(x) except 
(A) as disclosed in the Company SEC Documents (as defined in the Merger Agreement as in effect on the date hereof) filed with the SEC prior 
to the date hereof (excluding any risk factor disclosures contained under the heading “Risk Factors,” any disclosure of risk included in any 
“forward-looking statements” disclaimer or any other statements that are similarly predictive or forward-looking in nature) and (B) as disclosed 
in Section 3.07(a) of the Company Disclosure Letter (as defined in the Merger Agreement as in effect on the date hereof), since September 30, 
2009, there has not occurred any event, change, effect, development, state of facts, condition, circumstance or occurrence that has had or would 
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect (as defined below) (a “ Company 
Material Adverse Change ”) and (y) except (A) as disclosed in the Parent SEC Documents (as defined in the Merger Agreement as in effect on 
the date hereof) filed with the SEC prior to the date hereof (excluding any risk factor disclosures contained under the heading “Risk Factors,” 
any disclosure of risk included in any “forward-looking statements” disclaimer or any other statements that are similarly predictive or forward-
looking in nature) and (B) as disclosed in Section 4.07(a) of the Parent Disclosure Letter (as defined in the Merger Agreement as in effect on 
the date hereof), since December 31, 2009, there has not occurred any event, change, effect, development, state of facts, condition, 
circumstance or occurrence that has had or would reasonably be expected to have, individually or in the aggregate, a Borrower Material 
Adverse Effect (as defined below) (a “ Borrower Material Adverse Change ”), (b) our reasonable satisfaction that, prior to the date on which 
Successful Syndication shall have been completed, there shall be no other issues of debt securities or commercial bank or other credit facilities 
of you or your subsidiaries or the Company or its subsidiaries being announced, offered, placed or arranged without the Initial Lenders’ consent 
(other than (i) the issuance of commercial paper by the Borrower, the Company or their respective subsidiaries in the ordinary course of 
business, (ii) borrowings under the existing credit facilities of the Borrower, the Company and their respective subsidiaries, (iii) the Notes and 
(iv) after September 13, 2010, the amendment or refinancing of that certain €650,000,000 Facility Agreement dated as of February 7, 2005 by 
and among the Borrower, the subsidiaries of the Borrower party thereto, Citibank International plc, as agent and the financial institutions 
parties thereto as lenders (the “ Euro Facility ”)); provided that prior to such date, you shall be permitted to assign lead and co-lead agency 
titles and to negotiate documentation with such lead and co-lead agents in connection with the Euro Facility, (c) compliance by you with your 
agreements in Section 2 and the first paragraph of Section 3 of this Commitment Letter, except to the extent noncompliance therewith has not 
materially impeded the syndication of the Facilities, and (d) the other conditions set forth under the heading “Conditions Precedent to 
Borrowing” in Exhibits A and B and as set forth in Exhibit D.  

   
“ Borrower Material Adverse Effect ” means any event, change, effect, development, state of facts, condition, circumstance or 

occurrence that is or would reasonably be expected to be materially adverse to the business, assets, liabilities, condition (financial or otherwise) 
or results of operations of you and your subsidiaries, taken as a whole, but shall not be deemed to include any event, change, effect, 
development, state of facts, condition, circumstance or occurrence: (i) in or affecting economic conditions (including changes in interest rates) 
or the financial or securities markets in the United States or elsewhere in the world, to the extent you and your subsidiaries are not adversely 
effected in a disproportionate manner relative to other participants in the industries in which you and your subsidiaries operate, (ii) in or 
affecting the industries in which you and your subsidiaries operate generally (but, for the avoidance of doubt, not including the industries in 
which your or any of your subsidiaries’ clients or customers operate), to the  
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extent you and your subsidiaries are not adversely effected in a disproportionate manner relative to other participants in the industries in which 
you and your subsidiaries operate or (iii) resulting from or arising out of (A) the announcement or the existence of, or compliance with, or 
taking any action required by the Merger Agreement or the Transactions (as defined in the Merger Agreement), (B) any taking of any action at 
the written request of the Company (and, with respect to any material action, with the prior written consent of the Arrangers, not to be 
unreasonably withheld), (C) any litigation arising from allegations of a breach of fiduciary duty or other violation of applicable Law relating to 
the Merger Agreement or the Transactions (as defined in the Merger Agreement), (D) any adoption, implementation, promulgation, repeal, 
modification, reinterpretation or proposal, in each case after the date of the Merger Agreement, of any rule, regulation, ordinance, order, 
protocol or any other Law of or by any national, regional, state or local Governmental Entity, to the extent you and your subsidiaries are not 
adversely effected in a disproportionate manner relative to other participants in the industries in which you and your subsidiaries operate, 
(E) any changes in GAAP or accounting standards or interpretations thereof, to the extent you and your subsidiaries are not adversely effected 
in a disproportionate manner relative to other participants in the industries in which you and your subsidiaries operate, (F) any outbreak or 
escalation of hostilities or acts of war or terrorism, to the extent you and your subsidiaries are not adversely effected in a disproportionate 
manner relative to other participants in the industries in which you and your subsidiaries operate or (G) any change in the share price or trading 
volume of the Parent Common Stock, in your credit rating or in any analyst’s recommendations, in each case in and of itself, or your failure to 
meet projections or forecasts (including any analyst’s projections), in and of itself ( provided , in each case, that the event, change, effect, 
development, condition, circumstance or occurrence underlying such change or failure shall not be excluded, and may be taken into account, in 
determining whether there is or would reasonably be expected to be a Borrower Material Adverse Effect).  The capitalized terms used in this 
paragraph and not otherwise defined in this Commitment Letter shall have the meanings set forth in the Merger Agreement as in effect on the 
date hereof.  

   
“ Company Material Adverse Effect ” means any event, change, effect, development, state of facts, condition, circumstance or 

occurrence that is or would be reasonably expected to be materially adverse to the business, assets, liabilities, condition (financial or otherwise) 
or results of operations of the Company and its subsidiaries, taken as a whole, but shall not be deemed to include any event, change, effect, 
development, state of facts, condition, circumstance or occurrence: (i) in or affecting economic conditions (including changes in interest rates) 
or the financial or securities markets in the United States or elsewhere in the world, to the extent the Company and its subsidiaries are not 
adversely affected in a disproportionate manner relative to other participants in the industries in which the Company or its subsidiaries operate, 
(ii) in or affecting the industries in which the Company or its subsidiaries operate generally (but, for the avoidance of doubt, not including the 
industries in which the Company’s or any of its subsidiaries’ clients or customers operate), to the extent the Company and its subsidiaries are 
not adversely affected in a disproportionate manner relative to other participants in the industries in which the Company or its subsidiaries 
operate or (iii) resulting from or arising out of (A) the announcement or the existence of, or compliance with, or taking any action required by 
the Merger Agreement or the Transactions (as defined in the Merger Agreement), (B) any taking of any action at the written request of you, 
Merger Sub or Merger LLC (and, with respect to any material action, with the prior written consent of the Arrangers, not to be unreasonably 
withheld), (C) any litigation arising from allegations of a breach of fiduciary duty or other violation of applicable Law relating to the Merger 
Agreement or the Transactions (as defined in the Merger Agreement), (D) any adoption, implementation, promulgation, repeal, modification, 
reinterpretation or proposal, in each case after the date of the Merger Agreement, of any rule, regulation, ordinance, order, protocol or any other 
Law of or by any national, regional, state or  
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local Governmental Entity, to the extent the Company and its subsidiaries are not adversely affected in a disproportionate manner relative to 
other participants in the industries in which the Company or its subsidiaries operate, (E) any changes in GAAP or accounting standards or 
interpretations thereof, to the extent the Company or its subsidiaries are not adversely affected in a disproportionate manner relative to other 
participants in the industries in which the Company and its subsidiaries operate, (F) any outbreak or escalation of hostilities or acts of war or 
terrorism, to the extent the Company and its subsidiaries are not adversely affected in a disproportionate manner relative to other participants in 
the industries in which the Company or its subsidiaries operate, or (G) any change in the share price or trading volume of the shares of 
Company Common Stock, in the Company’s credit rating or in any analyst’s recommendations, in each case in and of itself, or the failure of 
the Company to meet projections or forecasts (including any analyst’s projections), in and of itself ( provided , in each case, that the event, 
change, effect, development, condition, circumstance or occurrence underlying such change or failure shall not be excluded, and may be taken 
into account, in determining whether there is or would reasonably be expected to be a Company Material Adverse Effect).  The capitalized 
terms used in this paragraph and not otherwise defined in this Commitment Letter shall have the meanings set forth in the Merger Agreement 
as in effect on the date hereof.  

   
Notwithstanding anything in this Commitment Letter, the Fee Letter, the Term Facility Documentation or the Bridge Facility 

Documentation to the contrary, (a) the only representations relating to you and your subsidiaries or the Company and its subsidiaries the 
accuracy of which shall be a condition to availability of the Facilities on the Closing Date shall be (i) such of the representations made in the 
Merger Agreement as are material to the interests of the Lenders, but only to the extent that any of the parties thereto has the right to terminate 
its obligations under the Merger Agreement as a result of a breach of such representations in the Merger Agreement (the “ Merger Agreement 
Representations ”) and (ii) the Specified Representations (as defined below) and (b) the Facilities Documentation shall be in a form such that 
they do not impair the availability of the Facilities on the Closing Date if the conditions set forth in this Section 6, under the heading 
“Conditions to Borrowing” in Exhibits A and B and as set forth in Exhibit D are satisfied.  For purposes hereof, “ Specified Representations ” 
means the representations and warranties referred to in the Term Sheets relating to corporate existence, power and authority, due authorization, 
execution and delivery, no conflicts and the enforceability of the Term Facility Documentation and the Bridge Facility Documentation, Federal 
Reserve margin regulations, the Investment Company Act, status of the Facilities as senior debt, solvency of the Borrower and its subsidiaries 
on a consolidated basis after giving effect to the Transactions and the other transactions contemplated hereby and accuracy of information and 
financial statements.  This paragraph and the provisions herein shall be referred to as the “ Certain Funds Provision .”  

   
7.              Indemnification; Expenses .  
   

You agree (a) to indemnify and hold harmless each of us and our respective officers, directors, employees, agents, advisors, 
controlling persons, members and successors and assigns (each, an “ Indemnified Person ”) from and against any and all losses, claims, 
damages, liabilities and expenses, joint or several, to which any such Indemnified Person may become subject arising out of or in connection 
with this Commitment Letter, the Fee Letter, the Transactions, the Facilities or any related transaction or any claim, litigation, investigation or 
proceeding relating to any of the foregoing, regardless of whether any such Indemnified Person is a party thereto (and regardless of whether 
such matter is initiated by a third party or by you or any of your affiliates or equity holders or the Company or any of its affiliates or equity 
holders), and to reimburse each such Indemnified Person upon demand for any reasonable legal or other expenses incurred in connection with 
investigating or defending any of the foregoing; provided that the foregoing  
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indemnity will not, as to any Indemnified Person, apply to losses, claims, damages, liabilities or related expenses to the extent (x) they are 
found in a final, non-appealable judgment of a court of competent jurisdiction to have resulted from (i) the willful misconduct or gross 
negligence of such Indemnified Person or (ii) a material breach in bad faith by the relevant Indemnified Person of the express contractual 
obligations of such Indemnified Person under this Commitment Letter or (y) arising out of or in connection with any claim, litigation, 
investigation or proceeding that does not involve an act or omission of you or any of your affiliates and that is brought by an Indemnified 
Person against any other Indemnified Person, and (b) to reimburse each of us from time to time, promptly following presentation of a summary 
statement, for all reasonable out-of-pocket expenses (including, but not limited to, expenses of our due diligence investigation solely in 
connection with the Facilities, consultants’ fees, syndication expenses, travel expenses and reasonable fees, disbursements and other charges of 
one counsel for all Indemnified Persons (and, if reasonably necessary, of one regulatory counsel and one local counsel in any relevant 
jurisdiction for all Indemnified Persons and additional counsel if, in the opinion of an Indemnified Person, representation of all Indemnified 
Persons by one counsel would be inappropriate due to the existence of an actual or potential conflict of interest), in each case, incurred in 
connection with the Facilities and the preparation, negotiation and enforcement of this Commitment Letter, the Fee Letter, the definitive 
documentation for the Facilities and any ancillary documents in connection therewith.  Notwithstanding any other provision of this 
Commitment Letter, no Indemnified Person shall be liable for any indirect, special, punitive or consequential damages in connection with its 
activities related to the Facilities.  

   
8.              Sharing Information; Absence of Fiduciary Relationship; Affiliate Activities .  
   

You acknowledge that each of us may be providing debt financing, equity capital or other services (including financial advisory 
services) to other companies in respect of which you may have conflicting interests regarding the transactions described herein or otherwise.  
We will not furnish confidential information obtained from you by virtue of the transactions contemplated by this Commitment Letter or our 
other relationships with you to other companies.  You also acknowledge that we do not have any obligation to use in connection with the 
transactions contemplated by this Commitment Letter, or to furnish to you, confidential information obtained by us from other companies.  

   
You further acknowledge and agree that (a) no fiduciary, advisory or agency relationship between you and any of us is intended to be 

or has been created pursuant to this Commitment Letter or the Fee Letter in respect of any of the transactions contemplated by this 
Commitment Letter or the Fee Letter, irrespective of whether any of us have advised or are advising you on other matters, (b) we, on the one 
hand, and you, on the other hand, have an arm’s-length business relationship pursuant to this Commitment Letter and the Fee Letter that does 
not directly or indirectly give rise to, nor do you rely on, any fiduciary duty on the part of any of us, (c) you are capable of evaluating and 
understanding, and you understand and accept, the terms, risks and conditions of the transactions contemplated by this Commitment Letter, 
(d) you have been advised that each of us is engaged in a broad range of transactions that may involve interests that differ from your interests 
and that none of us have any obligation to disclose such interests and transactions to you by virtue of any fiduciary, advisory or agency 
relationship and (e) you waive, to the fullest extent permitted by law, any claims you may have against any of us for breach of fiduciary duty or 
alleged breach of fiduciary duty in connection with this Commitment Letter, the Fee Letter and the Facilities and agree that none of us shall 
have any liability (whether direct or indirect) to you in respect of such a fiduciary duty claim or to any person asserting a fiduciary duty claim 
on behalf of or in right of you, including your stockholders, employees or creditors.  Additionally, you acknowledge and agree that none of us 
are advising you as to any legal, tax,  
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investment, accounting or regulatory matters in any jurisdiction (including, without limitation, with respect to any consents needed in 
connection with the transactions contemplated hereby).  You shall consult with your own advisors concerning such matters and shall be 
responsible for making your own independent investigation and appraisal of the transactions contemplated hereby (including, without 
limitation, with respect to any consents needed in connection therewith), and none of us shall have any responsibility or liability to you with 
respect thereto.  Any review by us of you, the Company, the Transactions, the other transactions contemplated hereby or other matters relating 
to such transactions will be performed solely for our benefit and shall not be on behalf of you or any of your affiliates.  

   
You further acknowledge that each of us is a full service securities firm engaged in securities trading and brokerage activities as well 

as providing investment banking and other financial services.  In the ordinary course of business, each of us may provide investment banking 
and other financial services to, and/or acquire, hold or sell, for our own accounts and the accounts of customers, equity, debt and other 
securities and financial instruments (including bank loans and other obligations) of, you, the Company and other companies with which you or 
the Company may have commercial or other relationships.  With respect to any securities and/or financial instruments so held by any of us or 
any of our respective customers, all rights in respect of such securities and financial instruments, including any voting rights, will be exercised 
by the holder of the rights, in its sole discretion.  

   
9.              Assignments; Amendments; Governing Law, Etc.  
   

This Commitment Letter shall not be assignable by you without the prior written consent of each Commitment Party (and any 
attempted assignment without such consent shall be null and void), is intended to be solely for the benefit of the parties hereto (and 
Indemnified Persons), and is not intended to confer any benefits upon, or create any rights in favor of, any person other than the parties hereto 
(and Indemnified Persons).  Each Commitment Party may assign all or a portion of its commitment hereunder (i) with your consent, such 
consent not to be unreasonably withheld or delayed or (ii) to one or more prospective Lenders that you have identified to us in writing on or 
prior to the date hereof (each, a “ Permitted Assignee ”), whereupon such Commitment Party shall be released from the portion of its 
commitment hereunder so assigned; provided that no such assignment shall relieve the Commitment Parties of their obligations hereunder, 
except to the extent such assignment is evidenced by, at our election, (i) a customary joinder agreement (a “ Joinder Agreement ”) pursuant to 
which such lender agrees to become party to this agreement and extend commitments directly to you on the terms set forth herein, and which 
shall not add any conditions to the availability of the Facilities or change the terms of the Facilities or increase compensation payable by you in 
connection therewith except as set forth in the Commitment Letter and the Fee Letter and which shall otherwise be reasonably satisfactory to 
you and us, or (ii) the Term Facility Documentation or the Bridge Facility Documentation (as applicable).  Any and all obligations of, and 
services to be provided by, the Commitment Parties hereunder (including, without limitation, the Commitment Parties’ commitments) may be 
performed and any and all rights of the Commitment Parties hereunder may be exercised by or through any of their respective affiliates or 
branches; provided that no Commitment Party shall be relieved of any of its obligations hereunder or under the applicable financing 
documentation, including of any obligation in respect of its commitment in respect of the Facilities, in the event such affiliate shall fail to 
perform such obligation in accordance with the terms hereof.  Without limiting the provisions of Section 12, each Commitment Party may 
exchange with its affiliates or branches information concerning you and your affiliates that may be the subject of the transactions contemplated 
hereby and, to the extent so employed, such affiliates and branches shall be entitled to the benefits afforded to the Commitment Parties 
hereunder.  This Commitment Letter may not  
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be amended or any provision hereof waived or modified except by an instrument in writing signed by each Commitment Party and you.  This 
Commitment Letter may be executed in any number of counterparts, each of which shall be an original and all of which, when taken together, 
shall constitute one agreement.  Delivery of an executed counterpart of a signature page of this Commitment Letter by facsimile or other 
electronic transmission shall be effective as delivery of a manually executed counterpart hereof.  Section headings used herein are for 
convenience of reference only, are not part of this Commitment Letter and are not to affect the construction of, or to be taken into consideration 
in interpreting, this Commitment Letter.  Without limiting the provisions of Section 12, you acknowledge that information and documents 
relating to the Facilities may be transmitted through SyndTrak, Intralinks, the internet, e-mail or similar electronic transmission systems, and 
that none of us shall be liable for any damages arising from the unauthorized use by others of information or documents transmitted in such 
manner except to the extent such damages are found in a final, non-appealable judgment of a court of competent jurisdiction to have resulted 
from the willful misconduct or gross negligence of the Commitment Parties (it being understood that actions consistent with industry practice 
in the leveraged lending market shall not constitute gross negligence or willful misconduct).  We may place advertisements in financial and 
other newspapers and periodicals or on a home page or similar place for dissemination of information on the Internet or worldwide web as we 
may choose, and circulate similar promotional materials, after the closing of the Transactions in the form of a “tombstone” or otherwise 
describing the names of you and your affiliates (or any of them), and the amount, type and closing date of such Transactions, all at our 
expense.  This Commitment Letter and the Fee Letter supersede all prior understandings, whether written or oral, between us with respect to 
the Facilities.  THIS COMMITMENT LETTER AND ANY CLAIM, CONTROVERSY O R DISPUTE ARISING UNDER OR 
RELATED TO THIS COMMITMENT LETTER SHALL BE GOVERNED  BY, AND CONSTRUED IN ACCORDANCE WITH, 
THE LAWS OF THE STATE OF NEW YORK; provided , however, that the interpretation of the definitions of “Borrower Material 
Adverse Change” and “Company Material Adverse Change” for purposes of this Commitment Letter shall be governed by, and 
construed in accordance with, the laws of the State of Delaware, regardless of the laws that might otherwise govern under applicable 
principles of conflicts of laws.  
   
10.            Jurisdiction .  
   

Each of the parties hereto hereby irrevocably and unconditionally (a) submits, for itself and its property, to the exclusive jurisdiction 
of any New York State court or Federal court of the United States of America sitting in the Borough of Manhattan in New York City, and any 
appellate court from any thereof, in any action or proceeding arising out of or relating to this Commitment Letter, the Fee Letter or the 
transactions contemplated hereby or thereby, and agrees that all claims in respect of any such action or proceeding may be heard and 
determined only in such New York State court or, to the extent permitted by law, in such Federal court, (b) waives, to the fullest extent it may 
legally and effectively do so, any objection which it may now or hereafter have to the laying of venue of any suit, action or proceeding arising 
out of or relating to this Commitment Letter, the Fee Letter or the transactions contemplated hereby or thereby in any New York State court or 
in any such Federal court, (c) waives, to the fullest extent permitted by law, the defense of an inconvenient forum to the maintenance of such 
action or proceeding in any such court and (d) to the fullest extent permitted by law, agrees that a final judgment in any such action or 
proceeding shall be conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other manner provided by law.  
Service of any process, summons, notice or  
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document by registered mail addressed to you at the address above shall be effective service of process against you for any suit, action or 
proceeding brought in any such court.  

   
11.            Waiver of Jury Trial .  
   

EACH OF THE PARTIES HERETO IRREVOCABLY WAIVES THE R IGHT TO TRIAL BY JURY IN ANY ACTION, 
PROCEEDING, CLAIM OR COUNTERCLAIM BROUGHT BY OR ON BEHALF OF ANY PARTY RELATED TO OR ARISING 
OUT OF THIS COMMITMENT LETTER, THE FEE LETTER OR TH E PERFORMANCE OF SERVICES HEREUNDER OR 
THEREUNDER.  

   
12.            Confidentiality .  
   

This Commitment Letter is delivered to you on the understanding that neither this Commitment Letter nor the Fee Letter nor any of 
their terms or substance, nor the activities of any of us pursuant hereto, shall be disclosed, directly or indirectly, to any other person except 
(a) to your officers, directors, employees, attorneys, accountants and advisors on a confidential and need-to-know basis or (b) as required by 
applicable law or compulsory legal process (in which case, to the extent permitted by applicable law, you agree to inform us promptly thereof 
prior to such disclosure); provided that (a) you may disclose this Commitment Letter and the contents hereof (but not the Fee Letter or the 
contents thereof) (i) to the Company and its officers, directors, employees, attorneys, accountants and advisors on a confidential and need-to-
know basis (except that the Fee Letter may be disclosed to the Company and its officers, directors, employees, attorneys, accountants and 
advisors in a mutually agreed upon redacted form), (ii) in any prospectus or other offering memorandum relating to the Notes, (iii) to the extent 
you reasonably determine that such disclosure is advisable to comply with your obligations under securities and other applicable laws, in any 
public filing in connection with the Transactions or the financing thereof (in which case you agree to inform the Commitment Parties promptly 
thereof) and (iv) with our prior written consent and (b) you may disclose the contents of the Term Sheets to any rating agency in connection 
with the Transactions; provided , that the foregoing restrictions shall cease to apply (except in respect of the Fee Letter and its terms and 
substance) after this Commitment Letter has been accepted by you and it has become publicly available as a result of disclosure in accordance 
with the terms of this paragraph.  

   
We will, until the earlier of (i) the date that is one year after the date hereof and (ii) the Effective Date (as defined in the Term Facility 

Term Sheet), treat as confidential all confidential information provided to us by or on behalf of you hereunder; provided that nothing herein 
shall prevent us from disclosing any such information (a) pursuant to the order of any court or administrative agency or in any pending legal or 
administrative proceeding, or otherwise as required by applicable law or compulsory legal process, (b) upon the request or demand of any 
regulatory authority having jurisdiction over us, (c) to the extent that such information becomes publicly available other than by reason of 
disclosure by us in violation of this paragraph, (d) to our affiliates and to our and their respective employees, legal counsel, independent 
auditors and other experts or agents who are informed of the confidential nature of such information, (e) to actual or potential assignees, 
participants or derivative investors in the Facilities who agree to be bound by the terms of this paragraph or substantially similar confidentiality 
provisions, (f) to the extent permitted by Section 9 or (g) for purposes of establishing a “due diligence” defense.  

   
Notwithstanding anything herein to the contrary, any party to this Commitment Letter (and any employee, representative or other 

agent of such party) may disclose to any and all persons, without limitation of any kind, the tax treatment and tax structure of the transactions  
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contemplated by this Commitment Letter and the Fee Letter and all materials of any kind (including opinions or other tax analyses) that are 
provided to it relating to such tax treatment and tax structure, except that (i) tax treatment and tax structure shall not include the identity of any 
existing or future party (or any affiliate of such party) to this Commitment Letter or the Fee Letter and (ii) no party shall disclose any 
information relating to such tax treatment and tax structure to the extent nondisclosure is reasonably necessary in order to comply with 
applicable securities laws.  For this purpose, the tax treatment of the transactions contemplated by this Commitment Letter and the Fee Letter is 
the purported or claimed U.S.  Federal income tax treatment of such transactions and the tax structure of such transactions is any fact that may 
be relevant to understanding the purported or claimed U.S.  Federal income tax treatment of such transactions.  

   
13.            Surviving Provisions .  
   

The compensation, reimbursement, indemnification, confidentiality, syndication, jurisdiction, governing law and waiver of jury trial 
provisions contained herein and in the Fee Letter and the provisions of Section 8 of this Commitment Letter shall remain in full force and effect 
regardless of whether definitive financing documentation shall be executed and delivered and (other than in the case of the syndication 
provisions) notwithstanding the termination of this Commitment Letter or the Initial Lenders’ commitment hereunder and our agreements to 
perform the services described herein; provided that your obligations under this Commitment Letter, other than those relating to confidentiality, 
compensation and to the syndication of the Facilities (which shall remain in full force and effect), shall, to the extent covered by the definitive 
documentation relating to the Facilities, automatically terminate and be superseded by the applicable provisions contained in such definitive 
documentation upon the occurrence of the Closing Date.  

   
14.            PATRIOT Act Notification .  
   

We hereby notify you that, pursuant to the requirements of the USA PATRIOT Act, Title III of Pub.  L.  107-56 (signed into law 
October 26, 2001) (the “ PATRIOT Act ”), each of us and each Lender is required to obtain, verify and record information that identifies you, 
which information includes the name, address, tax identification number and other information regarding you that will allow each of us or such 
Lender to identify you in accordance with the PATRIOT Act.  This notice is given in accordance with the requirements of the PATRIOT Act 
and is effective as to each of us and each Lender.  You hereby acknowledge and agree that we shall be permitted to share any or all such 
information with the Lenders.  

   
15.            Acceptance and Termination .  
   

If the foregoing correctly sets forth our agreement with you, please indicate your acceptance of the terms of this Commitment Letter 
and of the Fee Letter by returning to us executed counterparts hereof and of the Fee Letter not later than 5:00 p.m., New York City time, on 
July 13, 2010.  The Initial Lenders’ offer hereunder, and our agreements to perform the services described herein, will expire automatically and 
without further action or notice and without further obligation to you at such time in the event that the Arrangers have not received such 
executed counterparts in accordance with the immediately preceding sentence.  This Commitment Letter will become a binding commitment on 
the Initial Lenders only after it has been duly executed and delivered by you in accordance with the first sentence of this Section 15.  In the 
event that the Closing Date does not occur on or before 5:00 p.m., New York City time, on March 31, 2011 or (ii) such earlier date on which 
the Merger Agreement terminates or either party thereto publicly announces its intention not to proceed with the Merger, then this Commitment 
Letter and the Initial Lenders’ commitment hereunder, and our agreements to  

   
12  

 



   
perform the services described herein, shall automatically terminate without further action or notice and without further obligation to you 
unless the Arrangers shall, in their discretion, agree to an extension.  Before such date and subject to Section 13, you may terminate the 
commitments hereunder by written notice to each of us at any time.  

   
[Remainder of this page intentionally left blank]  
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We are pleased to have been given the opportunity to assist you in connection with the financing for the Merger.  
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Very truly yours,  
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CREDIT SUISSE SECURITIES (USA) LLC  

         
         
      

By  /s/ Robert S. Murley  
         

Name:  Robert Murley  
         

Title:  Vice Chairman  
         
         
      

CREDIT SUISSE AG, CAYMAN ISLANDS BRANCH  
         
         
      

By  /s/ Shaheen Malik  
         

Name: Shaheen Malik  
         

Title: Vice President  
         
      

By  /s/ Vipul Dhadda  
         

Name:  Vipul Dhadda  
         

Title:  Associate  
         
         
      

MORGAN STANLEY SENIOR FUNDING, INC.  
         
         
      

By  /s/ Anish M. Shah  
         

Name: Anish M. Shah  
         

Title: Vice President  
         
Accepted and agreed to as of  

   
   

the date first above written:  
   

   

         
AON CORPORATION  

   
   

         
By  /s/ Greg Case  

   
   

   
Name: Gregory C. Case  

   
   

   
Title: President and Chief Executive Officer  

   
   



   

   
PROJECT TWIN PEAKS  

$1,000,000,000 Senior Term Credit Facility  
Summary of Principal Terms and Conditions  

   

   

 

CONFIDENTIAL  
   

   

July 11, 2010  
   EXHIBIT A 

Borrower :  
   Aon Corporation, a Delaware corporation (the “  Borrower ” ).  

         
Transactions :  

   

The Borrower intends to acquire all of the equity interests of Hewitt Associates, Inc. 
(the “ Company ”) pursuant to an agreement and plan of merger (the “ Merger 
Agreement ”) to be entered into among the Borrower, a newly-formed wholly-owned 
subsidiary of the Borrower (“ Merger Sub ”), a second newly formed, wholly-owned 
subsidiary of the Borrower (“ Merger LLC ”) and the Company. Pursuant to the 
Merger Agreement (a) Merger Sub will be merged with and into the Company, with the 
Company surviving as a wholly-owned subsidiary of the Borrower (the “ Merger ”), 
with the equity holders of the Company receiving an aggregate amount of 
approximately $2.45 billion in cash (the “ Merger Cash Consideration ”) and 
approximately 64 million shares of common stock of the Borrower (the “ Merger 
Equity Consideration ”, and together with the Merger Cash Consideration, the “ 
Merger Consideration ”), (b) immediately following the completion of the Merger, the 
surviving corporation in the Merger will be merged with and into Merger LLC, with 
Merger LLC surviving as a wholly-owned subsidiary of Borrower (the “ Subsequent 
Merger ”), (c) the Borrower will obtain the three-year term loan described below under 
the caption “Term Facility”, (d) the Borrower will (i) issue up to $1.5 billion in 
aggregate principal amount of its senior unsecured notes (the “ Notes ”) in a public 
offering or in a Rule 144A or other private placement and (ii) to the extent the 
Borrower is unable to issue the Notes on or prior to the date the Merger is 
consummated, borrow up to $1.5 billion in aggregate principal amount of senior 
increasing rate loans (the “ Bridge Loans ”) under the new senior credit facility (the “ 
Bridge Facility ”) described in Exhibit B to the Commitment Letter, (e) certain of the 
existing indebtedness of the Company and its subsidiaries outstanding as of the Closing 
Date (as defined below) (the “ Existing Debt ”) shall be repaid and (f) fees and 
expenses incurred in connection with the foregoing in an aggregate amount not to 
exceed $50 million (the “ Transaction Costs ”) will be paid. The transactions described 
in this paragraph are collectively referred to herein as the “ Transactions ”. The “ 
Closing Date ”   
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shall mean the date on which the Merger is consummated and all the conditions 
precedent to closing under the Facilities have been satisfied or waived.  

         
Sources and Uses :  

   

The approximate sources and uses of the funds necessary to consummate the 
Transactions are set forth in Exhibit C to the Commitment Letter (the “ Commitment 
Letter ” ) to which this Term Sheet is attached.  

         
Agent :  

   

Credit Suisse AG, acting through one or more of its branches or affiliates (“ CS ”), will 
act as sole administrative agent (in such capacity, the “ Agent ”) for a syndicate of 
banks, financial institutions and other institutional lenders (together with CS, the “ 
Lenders ” ), and will perform the duties customarily associated with such role.  

         
Joint Bookrunner and Joint Lead Arranger :  

   

Credit Suisse Securities (USA) LLC and Morgan Stanley Senior Funding, Inc. will act 
as joint bookrunners and joint lead arrangers for the Term Facility described below 
(collectively, in such capacities, the “ Arrangers ”), and will perform the duties 
customarily associated with such roles.  

         
Syndication Agent :  

   Morgan Stanley Senior Funding, Inc. (in such capacity, the “  Syndication Agent ” ).  
         
Documentation Agent :  

   
One or more financial institutions reasonably acceptable to the Borrower and the 
Arrangers (collectively in such capacity, the “  Documentation Agent ” ).  

         
Term Facility :  

   

A three-year senior unsecured term loan facility in an aggregate principal amount of up 
to $1 billion (the “ Term Facility ” and the loans made pursuant thereto, the “ Term 
Loans ” ).  

         
Purpose :  

   

The proceeds of the Term Facility will be used by the Borrower, on the Closing Date, 
together with the proceeds of the Notes or the Bridge Loans, solely (a) to pay a portion 
of the Merger Cash Consideration, (b) to refinance certain of the Existing Debt and (c)   
to pay the Transaction Costs.  

         
Availability :  

   

The full amount of the Term Facility must be drawn in a single drawing on the Closing 
Date. Amounts borrowed under the Term Facility that are repaid or prepaid may not be 
reborrowed.  

         
Interest Rates and Fees :  

   As set forth on Annex A-I hereto.  
         
Default Rate :  

   At the option of the Required Lenders (to be defined)  
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(or automatically, in the case of a bankruptcy Event of Default), the applicable rate plus 
2.00%.  

         
Final Maturity and Amortization :  

   

The Term Facility will mature on the date that is three years after the Closing Date, and 
will amortize in an aggregate quarterly amount equal to 2.5% of the original principal 
amount of the Term Facility with the balance payable on the maturity date of the Term 
Facility.  

         
Voluntary Prepayments and Reductions in 
Commitments :  

   

Voluntary reductions in the unutilized portion of the commitments under the Term 
Facility and prepayments of borrowings under the Term Facility will be permitted at 
any time, in minimum principal amounts to be agreed upon, without premium or 
penalty, subject to reimbursement of the Lenders’ redeployment costs in the case of a 
prepayment of Adjusted LIBOR borrowings other than on the last day of the relevant 
interest period. All voluntary prepayments of the Term Facility will be applied as 
directed by the Borrower.  

         
Representations and Warranties :  

   

Substantially similar to the Three-Year Credit Agreement, dated December 4, 2009, 
among the Borrower, Citibank, N.A., as Administrative Agent, and the Lenders party 
thereto as in effect on the Signing Date (the “ Existing Credit Agreement ”) (subject to 
materiality thresholds and exceptions to be mutually agreed between the Arrangers and 
the Borrower), and shall include: corporate status; legal, valid and binding 
documentation; government consents; accuracy of financial statements, confidential 
information memorandum and other information; no Borrower Material Adverse 
Change or Company Material Adverse Change; absence of undisclosed liabilities, 
litigation and investigations; no violation of, or conflicts with, agreements or 
instruments; compliance with laws (including PATRIOT Act, ERISA, margin 
regulations, environmental laws, laws applicable to sanctioned persons and the Foreign 
Corrupt Practices Act); payment of taxes; ownership of properties; Investment 
Company Act; solvency; environmental and other regulatory matters; no default; and 
insurance and insurance licenses; and treatment as senior debt under all subordinated 
debt and as sole designated senior debt thereunder (other than the Bridge Facility).  

         
Conditions Precedent to Effectiveness :  

   

Limited to (i) execution and delivery of definitive documentation with respect to the 
Term Facility consistent with the terms set forth in the Commitment Letter and 
otherwise mutually agreed by the Borrower  
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and the Arrangers (the “ Term Facility Documentation ”), (ii) delivery of customary 
legal opinions, secretary’s certificates, corporate organizational documents, good 
standing certificates and resolutions of the Borrower (in each case in customary form), 
(iii) payment of fees and expenses required to be paid on or prior to the date of 
effectiveness of the Term Facility Documentation (the “ Effective Date ) and, with 
regard to expenses, for which invoices have been presented not less than one business 
day prior to the Effective Date and (iv) delivery of all documentation and other 
information requested by the Arrangers at least 5 business days prior to the Effective 
Date and required by regulatory authorities under applicable “know your customer” 
and anti-money laundering rules and regulations including, without limitation, the 
PATRIOT Act; provided that if any such request was received by the Borrower 10 or 
more business days prior to the Effective Date, the Borrower shall have provided such 
information or documents at least 5 business days prior to the Effective Date.  

         
Conditions Precedent to Borrowing :  

   

Limited to effectiveness of the Term Facility Documentation; payment of fees and 
expenses required to be paid on or prior to the Closing Date and, with regard to 
expenses, for which invoices have been presented not less than one business day prior 
to the Closing Date; delivery of notice; accuracy of representations and warranties 
(subject to the Certain Funds Provision) ( provided that to the extent any of the 
foregoing are qualified or subject to “Material Adverse Effect,” the definition thereof 
shall be Borrower Material Adverse Effect or Company Material Adverse Effect for 
purposes of satisfying these Conditions Precedent to Borrowing); absence of default; 
and the applicable conditions precedent set forth in Exhibit D to the Commitment 
Letter.  

         
Affirmative Covenants :  

   

Substantially similar to the Existing Credit Agreement (subject to materiality 
thresholds and exceptions to be mutually agreed between the Arrangers and the 
Borrower), and shall include: maintenance of corporate existence and rights; delivery 
of consolidated financial statements and other information, including information 
required under the PATRIOT Act; delivery of notices of default, litigation, ERISA 
events, change in senior unsecured long term debt rating and material adverse change; 
maintenance of properties in good working order; maintenance of satisfactory 
insurance; compliance  
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with laws; inspection of books and properties; payment of taxes; and conduct of 
business.  

         
Negative Covenants :  

   

Substantially similar to the Existing Credit Agreement (subject to materiality 
thresholds and exceptions to be mutually agreed between the Arrangers and the 
Borrower), and shall include: limitations on dividends on, and redemptions and 
repurchases of, equity interests; limitations on liens; limitations on subsidiary debt, 
guarantees and hedging arrangements; limitations on mergers and consolidations; 
limitations on asset sales; limitations on transactions with affiliates; limitations on 
changes in fiscal year; limitations on inconsistent agreements; and ERISA.  

         
Financial Covenants :  

   

Subject to definitions substantially similar to the Existing Credit Agreement (provided 
that additional add-backs shall be permitted to consolidated EBITDA for fees and 
expenses and other one-time charges related to the Transactions), the following 
financial covenants, which shall be tested quarterly commencing with the first fiscal 
quarter ending immediately after the Closing Date: (a) maximum consolidated leverage 
ratio and (b) minimum interest coverage ratio.  

         
Events of Default :  

   

Substantially similar to the Existing Credit Agreement relating to the Borrower and its 
subsidiaries (subject to materiality thresholds, grace periods and exceptions to be 
mutually agreed between the Arrangers and the Borrower), and shall include: 
nonpayment of principal, interest or other amounts; violation of covenants; 
incorrectness of representations and warranties in any material respect; cross 
acceleration to indebtedness other than the Bridge Facility; cross event of default to the 
Bridge Facility; bankruptcy; material judgments; ERISA events; and Change of 
Control.  

         
Voting :  

   

Amendments and waivers of the definitive credit documentation will require the 
approval of Lenders holding more than 50% of the aggregate amount of the loans and 
commitments under the Term Facility, except that the consent of each Lender shall be 
required with respect to, among other things, (a) increases in the commitment of such 
Lender, (b) reductions or forgiveness of principal, interest or fees payable to such 
Lender, (c) extensions of final maturity or scheduled amortization of the loans or 
commitments of such Lender or of the date for payment to such Lender of any interest 
or fees, (d) modifications to any provision requiring pro rata  
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treatment of the Lenders and (e) modifications to voting requirements or percentages. 
The Term Facility Documentation will contain customary provisions permitting 
additional or replacement tranches of Term Loans with the approval of Lenders holding 
more than 50% of the aggregate amount of the then existing loans and commitments 
under the Term Facility and each Lender providing such additional or replacement 
tranche.  

         
Cost and Yield Protection :  

   

Substantially similar to the Existing Credit Agreement, including customary tax gross-
up provisions (but excluding gross-up for any withholding or other taxes or liabilities 
imposed pursuant to the Foreign Account Tax Compliance Act).  

         
Assignments and Participations :  

   

Prior to the Closing Date, the Lenders will be permitted to assign commitments under 
the Term Facility with the consent of the Borrower, not to be unreasonably withheld or 
delayed; provided that such consent of the Borrower shall not be required (i) if such 
assignment is made to another Lender or any affiliate or approved fund of a Lender or 
(ii) to a Permitted Assignee. From the Closing Date, the Lenders will be permitted to 
assign loans under the Term Facility with the consent of the Borrower, not to be 
unreasonably withheld or delayed; provided that such consent of the Borrower (x) shall 
not be required (i) if such assignment is made to another Lender or an affiliate or 
approved fund of a Lender, (ii) to a Permitted Assignee or (iii) after the occurrence and 
during the continuance of a default and (y) shall be deemed to have been given if the 
Borrower has not responded within five business days of a request for such consent. All 
assignments will require the consent of the Agent, not to be unreasonably withheld or 
delayed. Each assignment will be in an amount of an integral multiple of $1,000,000. 
Assignments will be by novation.  

         
   

   

The Lenders will be permitted to sell participations in the Term Loan without 
restriction. Voting rights of participants shall be limited to matters in respect of 
(a) increases in commitments of such participant, (b) reductions or forgiveness of 
principal, interest or fees payable to such participant and (c) extensions of final 
maturity or scheduled amortization of the loans or commitments in which such 
participant participates.  

         
Expenses and Indemnification :  

   The Borrower will indemnify the Arrangers, the  
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Agent, the Syndication Agent, the Documentation Agent, the Lenders, their respective 
affiliates, successors and assigns and the officers, directors, employees, agents, 
advisors, controlling persons and members of each of the foregoing (each, an “ 
Indemnified Person ”) and hold them harmless from and against all costs, expenses 
(including reasonable fees, disbursements and other charges of counsel and liabilities 
of such Indemnified Person arising out of or relating to any claim or any litigation or 
other proceeding (regardless of whether such Indemnified Person is a party thereto and 
regardless of whether such matter is initiated by a third party or by the Borrower, the 
Company or any of their respective affiliates or equity holders) that relates to the 
Transactions, including the financing contemplated hereby, the Merger or any 
transactions in connection therewith; provided that no Indemnified Person will be 
indemnified for any cost, expense or liability to the extent (x) found in a final, non-
appealable judgment of a court of competent jurisdiction to have resulted from (i) the 
willful misconduct or gross negligence of such Indemnified Person or (ii) a material 
breach in bad faith by the relevant Indemnified Person of the express contractual 
obligations of such Indemnified Person under the Term Facility Documentation, or 
(y) arising out of or in connection with any claim, litigation, investigation or 
proceeding that does not involve an act or omission of you or any of your affiliates and 
that is brought by an Indemnified Person against any other Indemnified Person 
(excluding any claim brought against either Arrangers, the Agent, the Syndication 
Agent or the Documentation Agent in its capacity as such). In addition, the Borrower 
shall pay all reasonable out-of-pocket expenses (including, without limitation, fees, 
disbursements and other charges of counsel (limited, in the case of clause (a), to one 
counsel for all Indemnified Persons (and, if reasonably necessary, of one regulatory 
counsel and one local counsel in any relevant jurisdiction for all Indemnified Persons 
and additional counsel if, in the opinion of an Indemnified Person, representation of all 
Indemnified Persons by one counsel would be inappropriate due to the existence of an 
actual or potential conflict of interest)) of (a) the Arrangers, the Agent, the Syndication 
Agent and the Documentation Agent in connection with the syndication of the Term 
Facility, the preparation and administration of the definitive documentation, and 
amendments, modifications and waivers thereto, and (b) the Arrangers, the Agent, the 
Syndication Agent, the  
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Documentation Agent and the Lenders for enforcement costs and documentary taxes 
associated with the Term Facility.  

         
Governing Law and Forum :  

   

New York; provided, however, that the interpretation of the definitions of “Borrower 
Material Adverse Change” and “Company Material Adverse Change” shall be 
governed by, and construed in accordance with, the laws of the State of Delaware, 
regardless of the laws that might otherwise govern under applicable principles of 
conflicts of laws.  

         
Counsel to Agent and Arrangers :  

   Davis Polk & Wardwell LLP .  



   
ANNEX A-I 

   

   

 

Interest Rates :  

   

At the option of the Borrower, the Term Loan will bear interest at a rate equal to 
(i) Adjusted LIBOR plus the Applicable Margin or (ii) ABR plus the Applicable 
Margin.  

         
   

   
“ Applicable Margin ” means the percentage per annum determined in accordance with 
the pricing grid (the “  Term Pricing Grid ” ) attached hereto as Annex A-I-1.  

         
   

   
The Borrower may elect interest periods of 1, 2, 3 or 6 months for Adjusted LIBOR 
borrowings.  

         
   

   

Calculation of interest shall be on the basis of the actual days elapsed in a year of 360 
days (or 365 or 366 days, as the case may be, in the case of ABR loans based on the 
Prime Rate) and interest shall be payable at the end of each interest period and, in any 
event, at least every three months.  

         
   

   

ABR is the Alternate Base Rate, which is the highest of (i) the Agent’s Prime Rate, 
(ii) the Federal Funds Effective Rate plus ½ of 1.0% and (iii) the one-month Adjusted 
LIBOR plus 1.0%.  

         
   

   Adjusted LIBOR will at all times include statutory reserves.  
         
Term Undrawn Commitment Fee:  

   

Prior to the date that is 45 days from the Signing Date, 0% per annum, and thereafter 
0.375% per annum on the undrawn portion of the commitments in respect of the Term 
Facility, payable upon the earlier of the termination of the commitments under the 
Term Facility and the Closing Date, calculated based on the number of days elapsed in 
a 360 day year.  

         
   

   

For the avoidance of doubt, it is understood and agreed that the Term Undrawn 
Commitment Fee shall replace the Term Ticking Fee (as defined in the Fee Letter) 
from the Effective Date.  



   
TERM PRICING GRID  

   

   
Level I pricing shall apply if, on any date of determination, the Debt Rating is A- or higher by Standard & Poor’s Ratings Service (“ 

S&P ”) or is A3 or higher by Moody’s Investors Service, Inc. (“ Moody’s ”).  
   

Level II pricing shall apply if, on any date of determination, Level I pricing does not apply and the Debt Rating is BBB+ or higher by 
S&P or is Baa1 or higher by Moody’s.  
   

Level III pricing shall apply if, on any date of determination, Level I and Level II pricing does not apply and the Debt Rating is BBB 
or higher by S&P or is Baa2 or higher by Moody’s.  
   

Level IV pricing shall apply if, on any date of determination, Level I, Level II and Level III pricing does not apply and the Debt 
Rating is BBB- or higher by S&P or is Baa3 or higher by Moody’s.  

   
Level V pricing shall apply if, on any date of determination, Level I, Level II, Level III and Level IV pricing does not apply.  
   
For purposes of the foregoing, “ Debt Rating ” means, as of any date of determination, the rating as determined by S&P or Moody’s, 

as the case may be, of the Borrower’s senior unsecured non-credit enhanced long-term indebtedness for borrowed money; provided that if a 
Debt Rating is issued by each of S&P and Moody’s, then the higher of such Debt Ratings shall apply, unless there is a split in Debt Ratings of 
more than one level, in which case the level that is one level lower than the higher Debt Rating shall apply.  The Debt Ratings shall be 
determined from the most recent public announcement of any changes in the Debt Ratings.  

   
1  

 

      
Applicable Margin for LIBOR  

Loans  
   

Applicable Margin  
for ABR Loans  

   
Level I  

   2.00 %  1.00 % 
Level II  

   2.50 %  1.50 % 
Level III  

   3.00 %  2.00 % 
Level IV  

   3.50 %  2.50 % 
Level V  

   4.00 %  3.00 % 



   
EXHIBIT B 

  
PROJECT TWIN PEAKS  

$1,500,000,000 Senior 364-Day Bridge Facility  
Summary of Principal Terms and Conditions(1)  

   

   

(1)                                   All capitalized terms used but not defined herein have the meanings given to them in the Commitment Letter to which this term sheet 
is attached, including Exhibit A thereto (the “ Term Facility Term Sheet ”).  

   

 

Borrower :  
   The Borrower under the Term Facility.  

         
Agent :  

   

Credit Suisse AG, acting through one or more of its branches or affiliates (“ CS ”), 
will act as sole administrative agent (in such capacity, the “ Agent ”) for a 
syndicate of banks, financial institutions and other institutional lenders (together 
with CS, the “ Lenders ”), and will perform the duties customarily associated with 
such role.  

         
Joint Bookrunners and Joint Lead Arrangers :  

   

Credit Suisse Securities (USA) LLC and Morgan Stanley Senior Funding, Inc. will 
act as joint bookrunners and joint lead arrangers for the Bridge Facility described 
below (collectively, in such capacities, the “ Arrangers ”), and will perform the 
duties customarily associated with such roles.  

         
Syndication Agent :  

   Morgan Stanley Senior Funding, Inc. (the “  Syndication Agent ” ).  
         
Documentation Agent :  

   
One or more financial institutions identified by the Borrower and reasonably 
acceptable to the Arrangers (in such capacity, the “  Documentation Agent ” ).  

         
Bridge Facility :  

   
Senior unsecured increasing rate bridge loans in an aggregate principal amount of 
up to $1.5 billion (the “  Bridge Loans ” ).  

         
Purpose :  

   

The proceeds of the Bridge Loans will be used by the Borrower on the Closing 
Date, together with the proceeds of the Term Facility, solely (a) to pay a portion of 
the Merger Cash Consideration, (b) to refinance the Existing Debt and (c) to pay 
the Transaction Costs.  

         
Availability :  

   

The full amount of the Bridge Facility must be drawn in a single drawing on the 
Closing Date. Amounts borrowed under the Bridge Facility that are repaid or 
prepaid may not be reborrowed.  

         
Ranking :  

   
The Bridge Loans will rank pari passu with the Term Facility and the other senior 
indebtedness of the Borrower.  
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Interest Rates :  
   As set forth in Annex B-I.  

         
Default Rate :  

   

At the option of the Required Lenders (to be defined)(or automatically, in the case 
of a bankruptcy Event of Default), the applicable rate plus 2.00%.  
   
Notwithstanding anything to the contrary set forth herein, in no event shall any cap 
or limit on the yield or interest rate payable with respect to the Bridge Loans affect 
the payment in cash of any default rate of interest in respect of any Bridge Loan.  

         
Final Maturity :  

   364 days after the Closing Date.  
         
Mandatory Prepayments and Reductions in 
Commitments :  

   

On or prior to the Closing Date, the aggregate commitments in respect of the 
Bridge Facility under the Commitment Letter or under the definitive credit 
agreement for the Bridge Facility (the “ Bridge Credit Agreement ”), as applicable, 
shall be permanently reduced by and, after the Closing Date, the Bridge Loans 
shall be prepaid with (i) the net cash proceeds from the issuance, offering or 
placement of the Notes or any other debt obligations or equity securities by the 
Borrower or any of its subsidiaries, with such proceeds being applied to repay the 
Bridge Loans prior to the repayment of loans outstanding under the Term Facility 
(subject to customary exceptions and other exceptions to be mutually agreed 
between the Arrangers and the Borrower); and (ii) the net cash proceeds from any 
asset sales or other disposition of property by Borrower or any of its subsidiaries 
(including proceeds from the sale of stock of any subsidiary of the Borrower and 
from any casualty or condemnation proceeds) (subject to customary exceptions and 
reinvestment rights and other exceptions to be mutually agreed between the 
Arrangers and the Borrower). The Borrower will also be required to offer to prepay 
the Bridge Loans following the occurrence of a Change of Control (to be defined) 
at 100% of the outstanding principal amount thereof.  

         
Voluntary Prepayments and Reductions in Commitments : 

   

Voluntary reductions in the unutilized portion of the commitment under the Bridge 
Facility and prepayments of borrowings under the Bridge Facility will be permitted 
at any time, in minimum principal amounts to be agreed upon, without premium or 
penalty, subject to reimbursement of the Lender’s redeployment costs in the case 
of prepayment of Adjusted LIBOR borrowings other than on the last day of the 
relevant interest period.  

         
Conditions Precedent to Effectiveness  

   

Limited to (i) execution and delivery of definitive documentation with respect to 
the Bridge Facility consistent with the terms set forth in the Commitment Letter 
and  
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otherwise mutually agreed by the Borrower and the Arrangers (the “ Bridge 
Facility Documentation ”), (ii) delivery of customary legal opinions, secretary’s 
certificates, corporate organizational documents, good standing certificates and 
resolutions of the Borrower (in each case in customary form), (iii) payment of fees 
and expenses required to be paid on or prior to the date of effectiveness of the 
Bridge Facility Documentation (the “ Effective Date ) and, with regard to 
expenses, for which invoices have been presented not less than one business day 
prior to the Effective Date and (iv) delivery of all documentation and other 
information requested by the Arrangers at least 5 business days prior to the 
Effective Date and required by regulatory authorities under applicable “know your 
customer” and anti-money laundering rules and regulations including, without 
limitation, the PATRIOT Act; provided that if any such request was received by 
the Borrower 10 or more business days prior to the Effective Date, the Borrower 
shall have provided such information or documents at least 5 business days prior to 
the Effective Date.  

         
Conditions Precedent to Borrowing :  

   

Limited to effectiveness of the Bridge Facility Documentation; payment of fees 
and expenses required to be paid on or prior to the Closing Date and, with regard 
to expenses, for which invoices have been presented not less than one business day 
prior to the Closing Date; delivery of notice; accuracy of representations and 
warranties (subject to the Certain Funds Provision) ( provided that to the extent 
any of the foregoing are qualified or subject to “Material Adverse Effect,” the 
definition thereof shall be Borrower Material Adverse Effect or Company Material 
Adverse Effect (each as defined in the Commitment Letter) for purposes of 
satisfying these Conditions Precedent to Borrowing); absence of default; and the 
applicable conditions precedent set forth in Exhibit D to the Commitment Letter.  

         
Representations and Warranties :  

   

Substantially similar to those specified under the caption “Representation and 
Warranties” in the Term Facility Term Sheet, with such changes as are appropriate 
in connection with the Bridge Loans.  

         
Covenants :  

   

Substantially similar to those specified under the captions “Affirmative 
Covenants,” “Negative Covenants” and “Financial Covenants” in the Term Facility 
Term Sheet, with such changes as are appropriate in connection with the Bridge 
Loans (including customary cooperation covenants); provided that the debt, lien 
and restricted payments covenants may be on terms that are more restrictive than 
those applicable to the Term Facility and the Bridge Facility shall include an 
investments covenant and limitations on  



   

   
B-4  

 

   

   

debt prepayment (other than in respect of the Existing Credit Agreement or the 
Euro Facility), in each case to be mutually agreed by the Borrower and the 
Arrangers.  

         
Events of Default :  

   

Substantially similar to those specified under the caption “Events of Default” in the 
Term Facility Term Sheet, with such changes as are appropriate in connection with 
the Bridge Loans, excluding the Change of Control default and including a cross 
event of default to the Term Facility.  

         
Voting :  

   

Amendments and waivers of the Bridge Facility Documentation will require the 
approval of Lenders holding more than 50% of the aggregate amount of the loans 
and commitments under the Bridge Facility, except that the consent of each Lender 
shall be required with respect to, among other things, (a) increases in the 
commitment of such Lender, (b) reductions or forgiveness of principal, interest or 
fees payable to such Lender, (c) extensions of final maturity or scheduled 
amortization of the loans or commitments of such Lender or of the date for 
payment to such Lender of any interest or fees, (d) modifications to any provision 
requiring pro rata treatment of the Lenders and (e) modifications to voting 
requirements or percentages.  

         
Cost and Yield Protection :  

   

Substantially similar to the Existing Credit Agreement, including customary tax 
gross-up provisions (but excluding gross-up for any withholding or other taxes or 
liabilities imposed pursuant to the Foreign Account Tax Compliance Act).  

         
Assignments and Participations  

   

Prior to the Closing Date, the Lenders will be permitted to assign commitments 
under the Bridge Facility with the consent of the Borrower, not to be unreasonably 
withheld or delayed; provided that such consent of the Borrower shall not be 
required (i) if such assignment is made to another Lender or any affiliate or 
approved fund of a Lender or (ii) to a Permitted Assignee. From the Closing Date, 
the Lenders will be permitted to assign loans under the Bridge Facility without the 
consent of (but with notice to) the Borrower; provided that any assignment to a 
competitor of the Borrower identified to the Arrangers prior to the signing Date 
shall require the prior written consent of the Borrower. All assignments will 
require the consent of the Agent, not to be unreasonably withheld or delayed. Each 
assignment will be in an amount of an integral multiple of $1,000,000. 
Assignments will be by novation.  

         
Expenses and Indemnification :  

   

The Borrower will indemnify the Arrangers, the Agent, the Syndication Agent, the 
Documentation Agent, the Lenders, their respective affiliates, successors and 
assigns and the officers, directors, employees, agents, advisors, controlling persons 
and members of each of the foregoing (each, an  
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“ Indemnified Person ”) and hold them harmless from and against all costs, 
expenses (including reasonable fees, disbursements and other charges of counsel 
and liabilities of such Indemnified Person arising out of or relating to any claim or 
any litigation or other proceeding (regardless of whether such Indemnified Person 
is a party thereto and regardless of whether such matter is initiated by a third party 
or by the Borrower, the Company or any of their respective affiliates or equity 
holders) that relates to the Transactions, including the financing contemplated 
hereby, the Merger or any transactions in connection therewith; provided that no 
Indemnified Person will be indemnified for any cost, expense or liability to the 
extent (x) found in a final, non-appealable judgment of a court of competent 
jurisdiction to have resulted from (i) the willful misconduct or gross negligence of 
such Indemnified Person or (ii) a material breach in bad faith by the relevant 
Indemnified Person of the express contractual obligations of such Indemnified 
Person under the Bridge Facility Documentation, or (y) arising out of or in 
connection with any claim, litigation, investigation or proceeding that does not 
involve an act or omission of you or any of your affiliates and that is brought by an 
Indemnified Person against any other Indemnified Person (excluding any claim 
brought against either Arrangers, the Agent, the Syndication Agent or the 
Documentation Agent in its capacity as such). In addition, the Borrower shall pay 
all reasonable out-of-pocket expenses (including, without limitation, fees, 
disbursements and other charges counsel (limited, in the case of clause (a), to one 
counsel for all Indemnified Persons (and, if reasonably necessary, of one 
regulatory counsel and one local counsel in any relevant jurisdiction for all 
Indemnified Persons and additional counsel if, in the opinion of an Indemnified 
Person, representation of all Indemnified Persons by one counsel would be 
inappropriate due to the existence of an actual or potential conflict of interest)) of 
(a) the Arrangers, the Agent, the Syndication Agent and the Documentation Agent 
in connection with the syndication of the Bridge Facility, the preparation and 
administration of the definitive documentation, and amendments, modifications 
and waivers thereto, and (b) the Arrangers, the Agent, the Syndication Agent, the 
Documentation Agent and the Lenders for enforcement costs and documentary 
taxes associated with the Bridge Facility.  

         
Governing Law :  

   

New York; provided, however, that the interpretation of the definitions of 
“Borrower Material Adverse Change” and “Company Material Adverse Change” 
shall be governed by, and construed in accordance with, the laws of the State of 
Delaware, regardless of the laws that might otherwise  
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   govern under applicable principles of conflicts of laws.  

         
Counsel to the Agent and the Arrangers :  

   Davis Polk & Wardwell LLP .  



   
EXHIBIT B-I 

   

   

 

Interest Rates :  

   

At the option of the Borrower, the Bridge Loans will bear interest at a rate equal 
to (i) Adjusted LIBOR plus the Applicable Margin or (ii) (x) ABR plus (to the 
extent greater than 0) (y) the Applicable Margin minus 1.0%.  
   
“ Applicable Margin ” means a percentage determined in accordance with the 
pricing grid (the “ Bridge Pricing Grid ”) attached hereto as Annex B-I-1.  
   
The Borrower may elect interest periods of 1, 2, 3 or 6 months for Adjusted 
LIBOR borrowings.  
   
Calculation of interest shall be on the basis of the actual days elapsed in a year of 
360 days (or 365 or 366 days, as the case may be, in the case of ABR loans based 
on the Prime Rate) and interest shall be payable at the end of each interest period 
and, in any event, at least every three months.  
   
ABR is the Alternate Base Rate, which is the highest of (i) the Agent’s Prime 
Rate, (ii) the Federal Funds Effective Rate plus ½ of 1.0% and (iii) the one-month 
Adjusted LIBOR plus 1.0%.  
   
Adjusted LIBOR will at all times include statutory reserves and shall be deemed 
to be not less than 1.00% per annum.  

         
Bridge Undrawn Commitment Fee :  

   

Prior to the date that is 45 days after the Signing Date, 0% per annum, and 
thereafter 0.25% per annum on the undrawn portion of the commitments in 
respect of the Bridge Facility, payable upon the earlier of the termination of the 
commitments under the Bridge Facility and the Closing Date.  
   
For the avoidance of doubt, it is understood and agreed that the Bridge Undrawn 
Commitment Fee shall replace the Bridge Ticking Fee (as defined in the Fee 
Letter) from the Effective Date.  

         
Duration Fees :  

   

The Borrower shall pay for the ratable benefit of the Lenders the following fees 
and on the following dates, calculated as a percentage of the aggregate principal 
amount outstanding under the Bridge Loans on such dates:  

         
   

   90  day after the Closing Date  0.75%  
   

   180  day after the Closing Date  1.25%  
   

   270  day after the Closing Date  1.75%  

th 

th 

th 



   
BRIDGE PRICING GRID  

   

   
Level I pricing shall apply if, on any date of determination, the Debt Rating is A- or higher by S&P or is A3 or higher by Moody’s.  
   
Level II pricing shall apply if, on any date of determination, Level I pricing does not apply and the Debt Rating is BBB+ or higher by S&P or is 
Baa1 or higher by Moody’s.  
   
Level III pricing shall apply if, on any date of determination, Level I and Level II pricing does not apply and the Debt Rating is BBB or higher 
by S&P or is Baa2 or higher by Moody’s.  
   
Level IV pricing shall apply if, on any date of determination, Level I, Level II and Level III pricing does not apply and the Debt Rating is BBB-
or higher by S&P or is Baa3 or higher by Moody’s.  
   
Level V pricing shall apply if, on any date of determination, Level I, Level II, Level III and Level IV pricing does not apply.  
   
For purposes of the foregoing:  
   

“ CDS Margin ” means a rate per annum equal to the arithmetic average determined by the Agent on the second business day prior to 
the 90th day after the Closing Date, and reset on the second business day prior to the date that is 30 days after the date on which the previous 
CDS Margin was set (each such date, a “ Determination Date ”) of the rates obtained by the Agent from the CDS Data for the 30 Business 
Days immediately preceding such Determination Date; provided that the CDS Margin shall in no event be less than the CDS Margin Floor or 
greater than the CDS Margin Cap.  If the Agent is unable to obtain the CDS Data for any Determination Date, the Agent shall give notice 
thereof to the Borrower and each Lender as soon as practicable thereafter.  In such event, the Borrower and the Agent shall use commercially 
reasonable efforts to promptly agree on an alternative source of data and/or calculation methodology to determine  
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      Level I  
   Level II  

   Level III  
   Level IV  

   Level V  

      
Applicable  

Margin  
   

Applicable  
Margin  

   
Applicable  

Margin  
   

Applicable  
Margin  

   
Applicable  

Margin  
                             
0-89 days from the Closing Date 

   2.00%  
   2.50%  

   3.00%  
   3.50%  

   4.00%  
                             
90-179 days from the Closing 

Date  
   

CDS Margin + 
0.25%  

   
CDS Margin + 

0.50%  
   

CDS Margin + 
0.75%  

   
CDS Margin + 

1.00%  
   
CDS Margin + 1.25% 

                             
180-269 days from the Closing 

Date  
   

CDS Margin + 
0.75%  

   
CDS Margin + 

1.00%  
   

CDS Margin + 
1.25%  

   
CDS Margin + 

1.50%  
   
CDS Margin + 1.75% 

                             
270-364 days from the Closing 

Date  
   

CDS Margin + 
1.25%  

   
CDS Margin + 

1.50%  
   

CDS Margin + 
1.75%  

   
CDS Margin + 

2.00%  
   
CDS Margin + 2.25% 



  
the CDS Margin, which alternative source and/or methodology must be reasonably acceptable to the Required Lenders.  If no such alternative 
source of data and/or methodology is agreed within 30 days after such Determination Date, the CDS Margin shall be equal to the midpoint 
between the CDS Margin Floor and the CDS Margin Cap for such Determination Date, unless and until the CDS Margin can be determined in 
accordance with this definition.  

  
“ CDS Data ” means, with respect to any date, the trailing 30-day average of the composite end of day credit default swap spread for 

the five year point on the trading convention credit default curve that is the most liquid and/or widely followed credit default swap curve for the 
Borrower’s senior unsecured obligations for the immediately preceding 30 business days, as determined by the Agent.  

   
“ CDS Margin Floor ” means, (i) in the case of Level I pricing, 2.00% and (ii) in the case of Level II, Level III, Level IV or Level V 

pricing, 2.25%.  
   
“ CDS Margin Cap ” means, (i) in the case of Level I pricing, 4.50% and (ii) in the case of Level II, Level III, Level IV or Level V 

pricing, 5.00%.  
   
“ Debt Rating ” means, as of any date of determination, the rating as determined by S&P or Moody’s, as the case may be, of the 

Borrower’s senior unsecured non-credit enhanced long-term indebtedness for borrowed money; provided that if a Debt Rating is issued by each 
of S&P and Moody’s, then the higher of such Debt Ratings shall apply, unless there is a split in Debt Ratings of more than one level, in which 
case the level that is one level lower than the higher Debt Rating shall apply.  The Debt Ratings shall be determined from the most recent 
public announcement of any changes in the Debt Ratings.  
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EXHIBIT C 

  
Sources and Uses of Cash Funds  

(in millions of dollars)  
(all figures are approximate)  

   
Sources of Cash Funds  

   

   
Uses of Cash Funds  

   

   

 

Company Existing Cash  
   $ 610 

   
           
Borrower Existing Cash  

   $ 0 
   

           
Term Facility  

   $ 1,000 
   

           
Notes or Bridge Loans  

   $ 1,500 
   

           
Total Sources  

   $ 3,110 
   

Merger Cash Consideration  
   $ 2,450 

   
           
Repayment/Retirement of Existing Debt, Related Make-Whole Payments and Hedging Termination Expense  

   $ 610 
   

           
Transaction Costs  

   $ 50 
   

           
Total Uses  

   $ 3,110 
   



   
EXHIBIT D 

  
PROJECT TWIN PEAKS  

$1,000,000,000 Senior Term Credit Facility  
$1,500,000,000 Senior 364-Day Bridge Facility  
Summary of Additional Conditions Precedent(2)  

   
The borrowing under each of the Facilities shall be subject to the following additional conditions precedent:  
   
1.                                        The Merger and the other Transactions shall be consummated simultaneously (or substantially simultaneously or 

concurrently) with the closing under the Term Facility in accordance with applicable law and on the terms described in the Term Sheets and in 
the Merger Agreement (other than the Subsequent Merger which shall be consummated immediately following the Merger).  The Merger 
Agreement shall not have been amended or modified, and no condition shall have been waived or consent granted, in any respect that is 
materially adverse to the Arrangers, the Lenders or the Borrower without the Arrangers’ prior written consent, it being understood and agreed 
that any change to the transaction structure or the Merger Consideration shall be deemed to be materially adverse to the Lenders.  

   
2.                                        With respect to the Term Facility, the Borrower shall have received (or shall substantially simultaneously or concurrently 

therewith receive) not less than $1.5 billion in gross cash proceeds from (a) the issuance of the Notes in a public offering or in a Rule 144A or 
other private placement and (b) the borrowings under the Bridge Facility.  

   
3.                                        All amounts due or outstanding in respect of the Existing Debt shall have been (or substantially simultaneously with the 

closing under the Term Facility shall be) paid in full, all commitments (if any) in respect thereof terminated and all guarantees (if any) thereof 
and security (if any) therefor discharged and released.  After giving effect to the Transactions and the other transactions contemplated hereby, 
the Borrower and its subsidiaries shall have outstanding no indebtedness having an aggregate outstanding principal amount in excess of $50 
million or preferred stock other than (a) the loans and other extensions of credit under the Term Facility, (b) the Notes or the Bridge Facility 
and (c) the indebtedness listed on Exhibit E hereto and (d) other limited indebtedness to be agreed.  

   
4.                                        The Arrangers shall have received U.S. GAAP unaudited consolidated and (to the extent available) consolidating balance 

sheets and related statements of income, stockholders’ equity and cash flows of the Borrower and the Company for each fiscal quarter ended 
after the most recently concluded fiscal year of such person and at least 30 days before the Closing Date.  

   
5.                                        The Arrangers shall have received a pro forma consolidated balance sheet and related pro forma consolidated statements of 

income and cash flows of the Borrower as of and for the twelve-month period ending on the last day of the most recently completed four-fiscal 
quarter period for which financial statements have been delivered pursuant to paragraph 4 above, prepared after giving effect to the 
Transactions as if the Transactions had occurred as of such date (in the case of such balance sheet) or at the beginning of such period (in the 
case of such other financial statements).  
   

(2)                                   All capitalized terms used but not defined herein have the meanings given to them in the Commitment Letter to which this Exhibit D 
is attached, including Exhibits A and B thereto.  Unless the context requires otherwise, references herein to the Agent shall be deemed to be 
references to each of the Agent as defined in such Exhibit A and the Agent as defined in such Exhibit B.  

   

 



   
6.                                        The Arrangers shall be satisfied that, on the Closing Date and giving pro forma effect to the Transactions, the Borrower’s 

maximum consolidated leverage ratio shall not exceed 3.0 to 1.0, subject to definitions substantially similar to the Existing Credit Agreement 
( provided that additional add-backs shall be permitted to consolidated EBITDA for fees and expenses and other one-time charges related to the 
Transactions to be agreed by the Arrangers).  

   
7.                                        The Arrangers shall have received a certificate from the chief financial officer of the Borrower in form and substance 

reasonably satisfactory to the Arrangers (or, at the Borrower’s option, a solvency opinion from an independent investment bank or valuation 
firm of nationally recognized standing, such opinion to be in form and substance reasonably satisfactory to the Arrangers) certifying that the 
Borrower and its subsidiaries, on a consolidated basis after giving effect to the Transactions and the other transactions contemplated hereby, are 
solvent.  

   
8.                                        All requisite governmental authorities and third parties shall have approved or consented to the execution, delivery and 

performance of the Bridge Facility Documentation and the Term Facility Documentation to the extent required, all applicable appeal periods 
shall have expired and there shall be no litigation, governmental, administrative or judicial action, actual or threatened, that could reasonably be 
expected to restrain, prevent or impose burdensome conditions on the Facilities.  

   
9.                                        With respect to the Bridge Facility, the Term Facility shall have become (or shall substantially simultaneously or 

concurrently therewith become) effective and the Borrower shall have borrowed on the Closing Date not more than $1 billion thereunder.  
   
10.                                  As of the Closing Date, the Borrower shall have received a rating for its senior unsecured non-credit enhanced long-term 

indebtedness for borrowed money of BBB- (with no negative outlook) or higher from S&P and Baa3 (with no negative outlook) or higher from 
Moody’s.  
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EXHIBIT E 

   
CONTINUING INDEBTEDNESS  

   
1.                7.375% Senior Notes due 2012 issued by Aon Corporation, with $225,000,000 in aggregate principal amount currently outstanding.  
   
2.                $375,000,000 in original aggregate principal amount of 5.05% Senior Unsecured Debentures due 2011 issued by Aon Finance N.S. 1, 

ULC and guaranteed by Aon Corporation, with $361,962,000 in aggregate principal amount currently outstanding.  
   
3.                8.205% Junior Subordinated Deferrable Interest Debentures Due January 2027 issued by Aon Corporation, with $686,995,000 in 

aggregate principal amount currently outstanding.  
   
4.                €500,000,000 in original aggregate principal amount of 6.25% Guaranteed Notes due July 2014 issued by Aon Financial Services 

Luxembourg S.A. and guaranteed by Aon Corporation, with $618,450,000 in aggregate principal amount currently outstanding.  
   
5.                Facility Agreement, dated as of February 7, 2005, among Aon Corporation, the subsidiaries of Aon Corporation party thereto, the 

financial institutions party thereto a lenders and Citibank International plc, as agent, providing for a €650,000,000 revolving loan 
facility.  

   
6.                Three-Year Credit Agreement, dated as of December 4, 2009, among Aon Corporation, the financial institutions party thereto as 

lenders and Citibank, N.A., as administrative agent, providing for a $400,000,000 revolving loan facility.  
   
7.                Credit Agreement, dated as of October 9, 2009, among Hewitt Associates L.L.C., as borrower, Hewitt Associates, Inc., as a 

guarantor, the lenders from time to time party thereto and JPMorgan Chase Bank, N.A., as administrative agent, providing for a 
$250,000,000 revolving loan facility.  

   
8.                Loan Agreement, dated as of August 8, 2008, among Hewitt Associates L.L.C., as borrower, Hewitt Associates, Inc., as a guarantor, 

the lenders from time to time party thereto and JPMorgan Chase Bank, N.A., as administrative agent, providing for a $270,000,000 
term loan facility (with $270,000,000 currently outstanding).  

   
9.                $35,000,000 in original aggregate principal amount of 8.08% Senior Notes, Series A, Tranche 2 due March 30, 2012 issued by Hewitt 

Associates L.L.C., with $14,000,000 in aggregate principal amount currently outstanding.  
   
10.          $15,000,000 in original aggregate principal amount of 7.90% Senior Notes, Series E, due October 15, 2010 issued by Hewitt 

Associates L.L.C., with $15,000,000 in aggregate principal amount currently outstanding.  
   
11.          $175,000,000 in original aggregate principal amount of 6.57% Series F Senior Notes due August 21, 2015 issued by Hewitt 

Associates L.L.C. and guarantied by  
   

 



   
Hewitt Associates, Inc., with $175,000,000 in aggregate principal amount currently outstanding.  

   
12.          $55,000,000 in original aggregate principal amount of 6.98% Series G Senior Notes due August 21, 2018 issued by Hewitt 

Associates L.L.C. and guarantied by Hewitt Associates, Inc., with $55,000,000 in aggregate principal amount currently outstanding.  
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