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SECURITIES AND EXCHANGE COMMISSION
 Washington, D.C. 20549


FORM 8-K
CURRENT REPORT

Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934

Date of Report (Date of earliest event reported): January 8, 2003
VEECO INSTRUMENTS INC.
 ( Exact name of registrant as specified in its charter )

Delaware
 ( State or other jurisdiction
of incorporation)
 
0-16244
 ( Commission
File Number )
 
11-2989601
 ( I.R.S. Employer
Identification No. )
 
 
 
 
 
100 Sunnyside Boulevard, Woodbury, New York
 ( Address of principal executive offices )
 
11797
 ( Zip Code )
Registrant's telephone number, including area code: (516) 677-0200
Not applicable.
 ( Former name or former address, if changed since last report. )



Item 5. Other Events
        On January 8, 2003, Veeco Instruments Inc. ("Veeco"), Venice Acquisition Corp. ("Acquisition") and FEI Company ("FEI") entered into a Termination Agreement (the "Termination Agreement") pursuant to which the parties mutually agreed to terminate the Agreement and Plan of Merger, dated as of July 11, 2002, by and among Veeco, Acquisition and FEI (the "Merger Agreement"). A copy of the Termination Agreement is attached hereto as Exhibit 99.1 and is hereby incorporated by reference in its entirety.
        On January 9, 2003, Veeco and FEI issued a joint press release announcing the termination of the Merger Agreement. A copy of the joint press release is attached hereto as Exhibit 99.2 and is hereby incorporated by reference in its entirety.
Item 7. Financial Statements and Exhibits

99.1
 
Termination Agreement, dated as of January 8, 2003, by and among Veeco Instruments Inc., Venice Acquisition Corp. and FEI Company.

99.2

 

Joint press release of Veeco Instruments Inc. and FEI Company, issued on January 9, 2003.
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 SIGNATURES
        Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly authorized.
Dated: January 9, 2003

 
 
VEECO INSTRUMENTS INC.

 

 

By:

/s/   GREGORY A. ROBBINS       

Name: Gregory A. Robbins
Title: Vice President and General Counsel
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 Exhibit 99.1
EXECUTION COPY
TERMINATION AGREEMENT
        This TERMINATION AGREEMENT (this " Agreement ") is made as of January 8, 2003, by and among Veeco Instruments Inc., a Delaware corporation (" Veeco "), Venice Acquisition Corp., a Delaware corporation (" Acquisition ") and FEI Company, an Oregon corporation (" FEI ").
RECITALS:
        WHEREAS, Veeco, Acquisition and FEI entered into an Agreement and Plan of Merger dated as of July 11, 2002 (the " Merger Agreement ");
        WHEREAS, each of Veeco, Acquisition and FEI desire to terminate the Merger Agreement on the terms set forth herein;
        NOW, THEREFORE, in consideration of the agreements herein contained and other good and valuable consideration, the parties hereto agree as follows:
        Section 1.     Termination .    Pursuant to Section 9.01(a) of the Merger Agreement, Veeco, Acquisition and FEI hereby agree to mutually terminate the Merger Agreement effective immediately.
        Section 2.     Survival of Certain Provisions .    Notwithstanding anything to the contrary herein, nothing contained in this Agreement shall release any of Veeco, Acquisition or FEI from its obligations and liabilities under (i) Sections 9.02 or 9.03(a) of the Merger Agreement (for the avoidance of doubt, it is the intention of the parties that any obligations and liabilities of the parties under Section 9.03(b) of the Merger Agreement be terminated), (ii) this Agreement or (iii) the Mutual Confidentiality Agreement between Veeco and FEI dated February 28, 2002 (the " Confidentiality Agreement ").
        Section 3.     Release .    Except as provided in Section 9.02(ii) of the Merger Agreement with respect to willful breaches of representations, warranties or covenants, each of Veeco and Acquisition, on the one hand, and FEI, on the other hand, on behalf of itself and its predecessors, successors, subsidiaries, insurers, administrators, assigns, employees, directors, officers, agents, representatives and attorneys does hereby conclusively, fully, finally, and forever compromise, settle, discharge, dismiss and release (i) the other and (ii) the other's directors, officers, employees, predecessors, successors, subsidiaries, insurers, administrators, agents, representatives, attorneys and assigns (collectively, the " Releasees ") (in each case in this clause (ii), solely in their respective capacities relative and limited to their employment or retention by, or their insurance coverage of, Veeco or Acquisition, on the one hand, or FEI, on the other hand), from any and all claims or causes of action which it has, may have or could have had against the other and the other's Releasees for or on account of any acts, events or matters arising prior to the date of this Agreement, specifically relating to or principally arising out of the Merger Agreement and the transactions and agreements contemplated thereby, including, without limitation, any and all claims, actions, allegations, causes of action, demands, debts, costs, expenses, attorneys' fees, rights, indemnities or liabilities, known or unknown, asserted or unasserted, liquidated or unliquidated, fixed or contingent, direct or derivative or subrogated, arising out of a third-party claim or otherwise, accrued or unaccrued, of any nature whatsoever, that now exist or existed at any time in the past, specifically relating to or principally arising out of the Merger Agreement and the transactions and agreements contemplated thereby, occurring from the beginning of time to the date of this Agreement. Each of Veeco and Acquisition, on the one hand, and FEI, on the other hand, shall refrain from asserting any matter released or purported to be released hereby against the other and the other's Releasees in any manner, including, but not limited to, by way of counterclaim, offset or defense.
        Section 4.     Fees and Expenses .    Of the total fees and expenses payable to Charles River Associates Incorporated (" Charles River ") in connection with the provision by Charles River of economist services relating to the parties' responses to the requests from the Department of Justice for additional information regarding the merger contemplated by the Merger Agreement, Veeco shall be


liable for seventy percent (70%) of such fees and expenses and FEI shall be liable for thirty percent (30%) of such fees and expenses. In addition, Veeco will as appropriate either credit or refund $29,394 to FEI, representing fifty percent (50%) of the filing fee paid to the Securities and Exchange Commission in connection with filing the registration statement on Form S-4 contemplated by the Merger Agreement.
        Section 5.     Press Release .    Each of Veeco and FEI hereby agree to jointly issue the press release attached as Exhibit A hereto as soon as practicable following the execution of this Agreement by both parties.
        Section 6.     Notice .    The parties hereto hereby agree that any and all notices required in connection with the termination of the Merger Agreement are hereby waived.
        Section 7.     Counterparts .    This Agreement may be executed in one or more counterparts, each of which shall be deemed an original but all of which together shall constitute one and the same instrument.
        Section 8.     Authority .    Each of the undersigned hereby represents that he is duly authorized to sign this Agreement on behalf of the entity or person on whose behalf he is signing.
        Section 9.     Severability .    If any one or more of the provisions contained in this Agreement shall be held to be illegal, invalid, unenforceable or void in any respect by a court of competent jurisdiction, this Agreement shall not be rendered null and void thereby. The validity, legality and enforceability of the remaining provisions contained herein shall not in any way be affected or impaired thereby.
        Section 10.     Governing Law .    This Agreement shall be deemed to have been made in, and shall be construed and interpreted in accordance with, the laws of the State of Delaware, without regard to the conflicts of law provisions thereof.
[Remainder of page intentionally left blank]
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        IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first above written.


 

 

VEECO INSTRUMENTS INC.

 

 

By:

/s/   JOHN F. REIN, JR.       

John F. Rein, Jr.
 Executive Vice President, Chief Financial Officer, Treasurer and Secretary

 

 

FEI COMPANY

 

 

By:

/s/   VAHÉ A. SARKISSIAN       

Vahé A. Sarkissian
 Chief Executive Officer and President

 

 

VENICE ACQUISITION CORP.

 

 

By:

/s/   JOHN F. REIN, JR.       

John F. Rein, Jr.
 Vice President
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 Exhibit 99.2

VEECO LOGO
 
FEI COMPANY LOGO
        Veeco Instruments Inc., 100 Sunnyside Blvd., Woodbury, NY 11797 Tel. 516-677-0200 Fax 516-677-0380
        FEI Company, 7451 NW Evergreen Parkway, Hillsboro, Oregon, 97124 Tel: 503-640-7500 Fax: 503-640-7509
FOR IMMEDIATE RELEASE

Veeco Financial Contact: Debra Wasser, VP of IR & Corp. Communications, 516-677-0200, x1472
 
FEI Company Financial Contact: Cecilia Wilkinson, PondelWilkinson MS&L 323-866-6089
Veeco Trade Contact: Fran Brennen, Director of Marketing Communications, 516-677-0200 x1222
 
FEI Company Trade Contact: Dan Zenka, Corporate Communications Manager, 503-640-7500

 VEECO INSTRUMENTS AND FEI COMPANY
ANNOUNCE MUTUAL TERMINATION OF MERGER AGREEMENT
        Woodbury, NY and Hillsboro, OR—January 9, 2003—Veeco Instruments Inc. (Nasdaq: VECO) and FEI Company (Nasdaq: FEIC) jointly announced today that they have mutually terminated the merger agreement that they entered into on July 11, 2002.
        Veeco and FEI have determined not to proceed with the merger due to the difficult overall market and economic conditions, and the uncertain timing of an industry recovery. Neither party will pay the other any termination fees or expenses.
        "Veeco will continue to be a leading supplier of Metrology and Process Equipment serving long-term growth opportunities in our core markets—semiconductor, data storage, wireless and scientific research," commented Ed Braun, Chairman, CEO and President of Veeco Instruments Inc. "We will focus on maximizing our 2003 performance." Veeco expects to meet or exceed the guidance for its fourth quarter provided on October 28, 2002.
        FEI expects to meet or exceed the guidance for its fourth quarter provided in its October 28, 2002 earnings press release. "FEI will continue to build on its strong leadership in 3D metrology for structural process management and nanofabrication," said FEI Chairman and CEO, Vahé Sarkissian. "Creating value-added solutions for our customers in key nanotechnology markets has provided FEI growth in upturns and buoyancy in downturns. We remain focused on continuing to build our business in 2003 and beyond," added Sarkissian.
        Veeco Instruments Inc. is a worldwide leader in metrology tools and process equipment for the semiconductor, data storage, telecommunications/wireless, and scientific research markets. Veeco's manufacturing and engineering facilities are located in New York, California, Colorado, Arizona and Minnesota. Global sales and service offices are located throughout the United States, Europe, Japan and Asia Pacific. Additional information on Veeco can be found at http://www.veeco.com .
        FEI is the 3D innovator and leading supplier of Structural Process Management™ solutions to semiconductor, data storage, structural biology and industrial companies. FEI's industry leading Dual-Beam™ and single column focused ion and electron beam products allow advanced three-dimensional metrology, device editing, trimming, and structural analysis for management of sub-micron structures. Headquartered in Hillsboro, Oregon, FEI has additional development and manufacturing operations located in Peabody, Massachusetts; Sunnyvale, California; Eindhoven, The Netherlands; and Brno, Czech Republic. Additional information on FEI can be found at http://www.feicompany.com .
         This news release contains forward-looking statements that include statements regarding the companies' respective focus, commitments and goals in the future, their continued success in their markets and success in upturns and downturns, and their expected financial and operating results for the fourth quarter of 2002.


Factors that could materially affect these forward-looking statements include, but are not limited to, the cyclical nature of the telecommunications/wireless, data storage, semiconductor and research markets and downturns or shifts in these markets; lower than expected customer orders and cancelled customer orders; increased competition and new product offerings from competitors; failure of products to find acceptance with customers; fluctuations in interest and exchange rates (including changes in relevant foreign currency exchange rates between time of sale and time of payment); changes in trade policies and tariff regulations; general economic conditions; and unexpected expenses or year-end accounting adjustments or entries. Please also refer to each of Veeco's and FEI's respective Form 10-K, Forms 10-Q and other filings made by Veeco and FEI with the U.S. Securities and Exchange Commission for additional information on these factors and other factors that could cause actual results to differ materially from the forward-looking statements.
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