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UNITED STATES  
SECURITIES AND EXCHANGE COMMISSION  

Washington, D.C. 20549  
   

   

FORM 10-Q  
   

   
For the transition period from              to              .  

   
Commission file number 0-16244  

   

   

VEECO INSTRUMENTS INC.  
(Exact Name of Registrant as Specified in Its Charter)  

   

   

   
Indicate by check mark whether the Registrant: (1) has filed all reports required to be filed by Section 13 or 15(d) of the Securities 

Exchange Act of 1934 during the preceding 12 months (or for such shorter period that the Registrant was required to file such reports), and 
(2) has been subject to such filing requirements for the past 90 days. Yes    No  �  

   
Indicate by check mark whether the registrant has submitted electronically and posted on its corporate Web site, if any, every Interactive 

Data File required to be submitted and posted pursuant to Rule 405 of Regulation S-T during the preceding 12 months (or for such shorter 
period that the registrant was required to submit and post such files).  Yes �   No  �  

   
Indicate by check mark whether the Registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, or a smaller 

reporting company. See the definitions of “large accelerated filer,” “accelerated filer,” and “smaller reporting company” in Rule 12b-2 of the 
Exchange Act. (Check one):  

   

   

(Mark One)  
   
     QUARTERLY REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES 

EXCHANGE ACT OF 1934  
   

For the quarterly period ended September 30, 2010  
   

OR  
   
� � � �  TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES 

EXCHANGE ACT OF 1934  

Delaware  
   11-2989601  

(State or Other Jurisdiction of  
Incorporation or Organization)  

   
(I.R.S. Employer  

Identification Number)  
         

Terminal Drive  
Plainview, New York  

   11803  
(Address of Principal Executive Offices)  

   (Zip Code)  
         

Registrant’s telephone number, including area code: (516) 677-0200  
   

Website: www.veeco.com  

Large accelerated filer �  Accelerated filer   
      

Non-accelerated filer �  Smaller reporting company �  
(Do not check if a Smaller reporting company)  

   



Indicate by check mark whether the Registrant is a shell company (as defined in Rule 12b-2 of the Exchange Act).  Yes  �  No    
   

39,904,001 shares of common stock, $0.01 par value per share, were outstanding as of the close of business on October 27, 2010.  
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SAFE HARBOR STATEMENT  
   

This Quarterly Report on Form 10-Q (the “Report”) contains forward-looking statements within the meaning of Section 27A of the 
Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended. Discussions containing such 
forward-looking statements may be found in Part I. Items 2 and 3 hereof, as well as within this Report generally. In addition, when used in this 
Report, the words “believes,” “anticipates,” “expects,” “estimates,” “plans,” “intends” and similar expressions are intended to identify forward-
looking statements. All forward-looking statements are subject to a number of risks and uncertainties that could cause actual results to differ 
materially from projected results. These risks and uncertainties include, without limitation, the following:  
   

•                   The reduction or elimination of government subsidies and economic incentives may adversely affect the future order rate for our 
MOCVD equipment;  

   
•                   Our failure to successfully implement outsourcing activities or failure of our outsourcing partners to perform as anticipated could 

adversely affect our results of operations and our ability to realize the benefits of the recent increase in MOCVD order volume;  
   
•                   Manufacturing interruptions or delays could affect our ability to meet customer demand, while the failure to estimate customer 

demand accurately could result in excess or obsolete inventory and/or liabilities to our suppliers for products no longer needed;  
   
•                   We rely on a limited number of suppliers, some of which are sole-source suppliers;  
   
•                   Our backlog is subject to customer cancellation or modification and such cancellation could result in decreased sales and increased 

provisions for excess and obsolete inventory and/or liabilities to our suppliers for products no longer needed;  
   
•                   Our sales to HB LED and data storage manufacturers are highly dependent on these manufacturers’ sales for consumer electronics 

applications, which can experience significant volatility due to seasonal and other factors. This could materially adversely impact our 
future results of operations;  

   
•                   Negative worldwide economic conditions could result in a decrease in our net sales and an increase in our operating costs, which 

could adversely affect our business and operating results;  
   
•                   We are exposed to the risks of operating a global business, including the need to obtain export licenses for certain of our shipments;  
   
•                   We are exposed to risks associated with our entrance into the emerging solar industry;  
   
•                   The timing of our orders, shipments, and revenue recognition may cause our quarterly operating results to fluctuate significantly;  
   
•                   We operate in industries characterized by rapid technological change;  
   
•                   We face significant competition;  
   
•                   We depend on a limited number of customers that operate in highly concentrated industries;  
   
•                   The cyclicality of the industries we serve directly affects our business;  
   
•                   Our sales cycle is long and unpredictable;  
   
•                   Our inability to attract, retain, and motivate key employees could have a material adverse effect on our business;  
   
•                   The price of our common shares may be volatile and could decline significantly;  
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•                   We are subject to foreign currency exchange risks;  
   
•                   The enforcement and protection of our intellectual property rights may be expensive and could divert our valuable resources;  
   
•                   We may be subject to claims of intellectual property infringement by others;  
   
•                   Our acquisition strategy subjects us to risks associated with evaluating and pursuing these opportunities and integrating these 

businesses;  
   
•                   We may be required to take additional impairment charges for goodwill and indefinite-lived intangible assets or definite-lived 

intangible and long-lived assets;  
   
•                   Changes in accounting pronouncements or taxation rules or practices may adversely affect our financial results;  
   
•                   We are subject to the internal control evaluations and attestation requirements of Section 404 of the Sarbanes-Oxley Act;  
   
•                   We are subject to risks of non-compliance with environmental, health and safety regulations;  
   
•                   We have adopted certain measures that may have anti-takeover effects which may make an acquisition of our Company by another 

company more difficult; and  
   
•                   The matters set forth in this Report generally, including the risk factors set forth in “Part 2. Item 1A. Risk Factors.”  
   

Consequently, such forward-looking statements should be regarded solely as the Company’s current plans, estimates, and beliefs. The 
Company does not undertake any obligation to update any forward-looking statements to reflect future events or circumstances after the date of 
such statements.  
   
Available Information  
   

We file annual, quarterly and current reports, information statements and other information with the Securities and Exchange 
Commission (the “SEC”). The public may obtain information by calling the SEC at 1-800-SEC-0330. The SEC also maintains an Internet site 
that contains reports, proxy and information statements, and other information regarding issuers that file electronically with the SEC. The 
address of that site is http://www.sec.gov.  

   
Internet Address  
   

We maintain a website where additional information concerning our business and various upcoming events can be found. The address 
of our website is www.veeco.com. We provide a link on our website, under Investors — Financial Information — SEC Filings, through which 
investors can access our filings with the SEC, including our Annual Reports on Form 10-K, Quarterly Reports on Form 10-Q, Current Reports 
on Form 8-K and all amendments to such reports. These filings are posted to our Internet site, as soon as reasonably practicable after we 
electronically file such material with the SEC.  
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PART I. FINANCIAL INFORMATION  
   
Item 1. Financial Statements  
   

Veeco Instruments Inc. and Subsidiaries  
Condensed Consolidated Statements of Operations  

(In thousands, except per share data)  
(Unaudited)  

   

   
   

Veeco Instruments Inc. and Subsidiaries  
Condensed Consolidated Statements of Comprehensive Income (Loss)  

(In thousands)  
(Unaudited)  

   

      Three months ended  
   Nine months ended  

   
      September 30,  

   September 30,  
   

      2010  
   2009  

   2010  
   2009  

   
Net sales  

   $ 277,094 
   $ 74,688 

   $ 633,233 
   $ 163,270 

   
Cost of sales  

   141,612 
   44,141 

   342,210 
   105,566 

   
Gross profit  

   135,482 
   30,547 

   291,023 
   57,704 

   
Operating expenses (income):  

                       
Selling, general and administrative  

   24,565 
   15,631 

   62,852 
   41,926 

   
Research and development  

   18,306 
   10,662 

   47,861 
   29,327 

   
Amortization  

   1,237 
   1,270 

   3,711 
   3,775 

   
Restructuring  

   —
   781 

   (179 )  4,770 
   

Asset impairment  
   —

   —
   —

   304 
   

Other, net  
   (275 )  (307 )  75 

   368 
   

Total operating expenses  
   43,833 

   28,037 
   114,320 

   80,470 
   

Operating income (loss)  
   91,649 

   2,510 
   176,703 

   (22,766 ) 
Interest expense, net  

   1,637 
   1,656 

   5,181 
   5,063 

   
Income (loss) from continuing operations before income taxes  

   90,012 
   854 

   171,522 
   (27,829 ) 

Income tax (benefit) provision  
   (1,092 )  823 

   7,663 
   2,379 

   
Income (loss) from continuing operations  

   91,104 
   31 

   163,859 
   (30,208 ) 

                          
Discontinued operations:  

                       
(Loss) income from discontinued operations  

   (4,311 )  978 
   3,546 

   (5,206 ) 
Income tax provision (benefit)  

   630 
   (261 )  2,805 

   (1,037 ) 
(Loss) income from discontinued operations  

   (4,941 )  1,239 
   741 

   (4,169 ) 
                          
Net income (loss)  

   86,163 
   1,270 

   164,600 
   (34,377 ) 

Net loss attributable to noncontrolling interest  
   —

   —
   —

   (65 ) 
Net income (loss) attributable to Veeco  

   $ 86,163 
   $ 1,270 

   $ 164,600 
   $ (34,312 ) 

                          
Income (loss) per common share attributable to Veeco:  

                       
Basic:  

                       
Continuing operations  

   $ 2.28 
   $ —

   $ 4.15 
   $ (0.96 ) 

Discontinued operations  
   (0.12 )  0.04 

   0.02 
   (0.13 ) 

Income (loss)  
   $ 2.16 

   $ 0.04 
   $ 4.17 

   $ (1.09 ) 
Diluted :  

                       
Continuing operations  

   $ 2.16 
   $ —

   $ 3.89 
   $ (0.96 ) 

Discontinued operations  
   (0.12 )  0.04 

   0.02 
   (0.13 ) 

Income (loss)  
   $ 2.04 

   $ 0.04 
   $ 3.91 

   $ (1.09 ) 
                          
Weighted average shares outstanding:  

                       
Basic  

   39,946 
   31,608 

   39,508 
   31,540 

   
Diluted  

   42,258 
   32,375 

   42,175 
   31,540 

   

      Three months ended  
   Nine months ended  

   
      September 30,  

   September 30,  
   

      2010  
   2009  

   2010  
   2009  

   
Net income (loss)  

   $ 86,163 
   $ 1,270 

   $ 164,600 
   $ (34,377 ) 

Other comprehensive income (loss), net of tax  
                       

Foreign currency translation  
   985 

   966 
   160 

   20 
   

Unrealized gain on available-for-sale securities  
   252 

   —
   252 

   —
   



   
The accompanying notes are an integral part of these condensed consolidated financial statements .  
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Comprehensive income (loss)  
   87,400 

   2,236 
   165,012 

   (34,357 ) 
Comprehensive loss attributable to noncontrolling interest  

   —
   —

   —
   (65 ) 

Comprehensive income (loss) attributable to Veeco  
   $ 87,400 

   $ 2,236 
   $ 165,012 

   $ (34,292 ) 
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Veeco Instruments Inc. and Subsidiaries  
Condensed Consolidated Balance Sheets  

(In thousands)  
   

   
The accompanying notes are an integral part of these condensed consolidated financial statements .  
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      September 30,  
   December 31,  

   
      2010  

   2009  
   

      (Unaudited)  
         

Assets  
             

Current assets:  
             

Cash and cash equivalents  
   $ 278,144 

   $ 148,500 
   

Short-term investments  
   157,111 

   135,000 
   

Restricted cash  
   31,581 

   —
   

Accounts receivable, net  
   129,574 

   67,546 
   

Inventories  
   80,544 

   55,807 
   

Prepaid expenses and other current assets  
   31,146 

   6,419 
   

Assets of discontinued segment held for sale  
   80,252 

   40,058 
   

Deferred income taxes  
   38,892 

   3,105 
   

Total current assets  
   827,244 

   456,435 
   

Property, plant and equipment at cost, net  
   45,490 

   44,707 
   

Goodwill  
   52,003 

   52,003 
   

Intangible assets, net  
   18,058 

   21,770 
   

Other assets  
   901 

   429 
   

Assets of discontinued segment held for sale  
   —

   30,028 
   

Total assets  
   $ 943,696 

   $ 605,372 
   

Liabilities and equity  
             

Current liabilities:  
             

Accounts payable  
   $ 44,793 

   $ 24,910 
   

Accrued expenses and other current liabilities  
   192,122 

   99,823 
   

Deferred profit  
   5,853 

   2,520 
   

Income taxes payable  
   44,034 

   829 
   

Liabilities of discontinued segment held for sale  
   12,000 

   10,824 
   

Current portion of long-term debt  
   225 

   212 
   

Total current liabilities  
   299,027 

   139,118 
   

Deferred income taxes  
   3,019 

   5,039 
   

Long-term debt  
   103,063 

   100,964 
   

Other liabilities  
   315 

   1,192 
   

                
Equity  

   538,272 
   359,059 

   
                
Total liabilities and equity  

   $ 943,696 
   $ 605,372 
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Veeco Instruments Inc. and Subsidiaries  
Condensed Consolidated Statements of Cash Flows  

(In thousands)  
(Unaudited)  

   
The accompanying notes are an integral part of these condensed consolidated financial statements .  
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      Nine months ended  
   

      September 30,  
   

      2010  
   2009  

   
Operating activities  

             
Net income (loss)  

   $ 164,600 
   $ (34,377 )  

Adjustments to reconcile net income (loss) to net cash provided by operating activities:  
             

Depreciation and amortization  
   9,952 

   10,766 
   

Amortization of debt discount  
   2,269 

   2,114 
   

Non-cash equity-based compensation  
   7,003 

   5,106 
   

Non-cash asset impairment  
   —

   304 
   

Non-cash inventory write-off  
   —

   1,526 
   

Non-cash restructuring  
   (179 )  4,770 

   
Deferred income taxes  

   (37,850 )  683 
   

Non-cash cash flows from discontinued operations  
   7,050 

   7,995 
   

Other, net  
   3 

   34 
   

Changes in operating assets and liabilities:  
             

Accounts receivable  
   (61,499 )  (5,324 )  

Inventories  
   (24,579 )  13,406 

   
Accounts payable  

   19,908 
   2,378 

   
Accrued expenses, deferred profit and other current liabilities  

   138,947 
   12,079 

   
Cash flows from discontinued operations  

   (11,703 )  6,718 
   

Other, net  
   (26,051 )  (6,510 )  

Net cash provided by operating activities  
   187,871 

   21,668 
   

Investing activities  
             

Capital expenditures  
   (8,023 )  (4,584 )  

Payments for net assets of businesses acquired  
   —

   (2,413 )  
Payments of earn-outs for businesses acquired  

   —
   (9,839 )  

Transfers to restricted cash  
   (31,581 )  (482 )  

Proceeds from the maturity of CDARS  
   213,641 

   —
   

Proceeds from sales of short-term investments  
   11,013 

   —
   

Payments for purchases of short-term investments  
   (246,514 )  —

   
Purchases of treasury stock  

   (31,602 )  —
   

Proceeds from the sale of property, plant and equipment  
   13 

   834 
   

Cash flows from discontinued operations  
   1,682 

   (600 )  
Net cash used in investing activities  

   (91,371 )  (17,084 )  
Financing activities  

             
Proceeds from stock option exercises  

   36,060 
   2,904 

   
Restricted stock tax withholdings  

   (2,898 )  (495 )  
Repayments of long-term debt  

   (157 )  (146 )  
Net cash provided by financing activities  

   33,005 
   2,263 

   
Effect of exchange rate changes on cash and cash equivalents  

   139 
   (8 )  

Net increase in cash and cash equivalents  
   129,644 

   6,839 
   

Cash and cash equivalents at beginning of period  
   148,500 

   102,521 
   

Cash and cash equivalents at end of period  
   $ 278,144 

   $ 109,360 
   

                
Non-cash investing and financing activities  

             
Accrual of payment for net assets of businesses acquired  

   $ —
   $ 1,000 

   
Transfers from property, plant and equipment to inventory  

   1,114 
   1,159 

   
Transfers from inventory to property, plant and equipment  

   850 
   23 

   
Sale of property, plant and equipment with note receivable  

   140 
   —
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Veeco Instruments Inc. and Subsidiaries  
Notes to Condensed Consolidated Financial Statements (Unaudited)  

   
Note 1—Basis of Presentation  
   

The accompanying unaudited condensed consolidated financial statements of Veeco Instruments Inc. (together with its consolidated 
subsidiaries, “Veeco,” the “Company” or “we”) have been prepared in accordance with accounting principles generally accepted in the United 
States (“U.S.”) for interim financial information and with the instructions to Form 10-Q and Article 10 of Regulation S-X. Accordingly, they 
do not include all of the information and footnotes required by U.S. generally accepted accounting principles for complete financial statements. 
In the opinion of management, all adjustments considered necessary for a fair presentation (consisting of normal recurring accruals) have been 
included. Operating results for the three and nine months ended September 30, 2010, are not necessarily indicative of the results that may be 
expected for the year ending December 31, 2010. For further information, refer to the consolidated financial statements and footnotes thereto 
included in our Annual Report on Form 10-K for the year ended December 31, 2009.  

   
Consistent with prior years, we report interim quarters, other than fourth quarters which always end on December 31, on a 13-week 

basis ending on the last Sunday within such period. The interim quarter ends are determined at the beginning of each year based on the 13-
week quarters. The 2010 interim quarter ends are March 28, June 27 and September 26. The 2009 interim quarter ends were March 29, June 28 
and September 27. For ease of reference, we report these interim quarter ends as March 31, June 30 and September 30 in our interim condensed 
consolidated financial statements.  

   
Income (Loss) Per Common Share attributable to Veeco  
   

The following table sets forth the reconciliation of basic weighted average shares outstanding and diluted weighted average shares 
outstanding ( in thousands ):  
   

   
Basic income (loss) per common share attributable to Veeco is computed using the weighted average number of common shares 

outstanding during the period. Diluted income (loss) per common share attributable to Veeco is computed using the weighted average number 
of common shares and common equivalent shares outstanding during the period. For the nine months ended September 30, 2009, the effect of 
approximately 0.2 million shares were excluded from the computation of diluted weighted average shares outstanding due to the net loss 
sustained in the period as their inclusion would have been anti-dilutive. For the three and nine months ended September 30, 2010, no shares 
were excluded from the computation of diluted weighted average shares outstanding.  

   
Our convertible notes meet the criteria for determining the effect of the assumed conversion using the treasury stock method of 

accounting, as long as we have the ability and the intent to settle the principal amount of the notes in cash. Under the terms of these notes, we 
may pay the principal amount of converted notes in cash or in shares of common stock. We have indicated that we intend to pay the principal 
amount in cash. Using the treasury stock method, it was determined that the impact of the assumed conversion for the three and nine months 
ended September 30, 2010, had a dilutive affect of 1.0 million and 1.1 million common equivalent shares, respectively, for the three months 
ended September 30, 2009, the impact was anti-dilutive, due to the conversion price being out of the money for the period and for the nine 
months ended September 30, 2009, the impact was anti-dilutive, due to the net loss sustained in the period. The effect of the assumed converted 
shares is dependent on the stock price at the time of the conversion. The maximum number of common equivalent shares issuable upon 
conversion at September 30, 2010 was approximately 5.4 million.  

   
On or after April 20, 2011, we may redeem the notes, in whole or in part, for cash at 100% of the principal amount of the notes to be 

redeemed plus accrued and unpaid interest to, but not including, the redemption date. Holders may convert the convertible notes at any time 
during the period beginning on January 15, 2012 through the  
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      Three months ended  
   Nine months ended  

   
      September 30,  

   September 30,  
   

      2010  
   2009  

   2010  
   2009  

   
Basic weighted average shares outstanding  

   39,946 
   31,608 

   39,508 
   31,540 

   
Dilutive effect of stock options and restricted stock  

   1,301 
   767 

   1,540 
   —

   
Dilutive effect of convertible notes  

   1,011 
   —

   1,127 
   —

   
Diluted weighted average shares outstanding  

   42,258 
   32,375 

   42,175 
   31,540 
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close of business on the second day prior to April 15, 2012 and earlier upon the occurrence of certain events including if the notes have been 
called for redemption or if, for a given fiscal quarter our common stock trades at prices equal to 130% of the conversion price for at least 20 
trading days during the final 30 trading days of the immediately preceding fiscal quarter. At the end of the third quarter of 2010, our common 
stock was not trading at prices equal to or above 130% of the conversion price for the specified period and, as a result, the convertible notes 
will not be convertible during the fourth quarter of 2010.  If the convertible notes are converted, we have the ability and intent to pay the 
principal balance of notes tendered for conversion in cash. We will re-perform this test each quarter up to and including the fourth quarter of 
2011. See Note 7 for further details on our debt.  
   
Short-term Investments  
   

We determine the appropriate balance sheet classification of our investments at the time of purchase and evaluate the classification at 
each balance sheet date. As part of our cash management program, we maintain a portfolio of marketable securities which are classified as 
available-for-sale. These securities include Federal Deposit Insurance Corporation (“FDIC”) insured corporate bonds, treasury bills, 
commercial paper and certificates of deposit placed through an account registry service (“CDARS”) with maturities of greater than three 
months when purchased in principal amounts that, when aggregated with interest to accrue over the term, will not exceed FDIC limits. 
Securities classified as available-for-sale are carried at fair market value, with the unrealized gains and losses, net of tax, included in the 
determination of comprehensive income (loss) and reported in equity. Net realized gains and losses are included in net income (loss). CDARS, 
commercial paper and treasury bills classified as cash equivalents are carried at cost, which approximates fair market value.  

   
Derivative Financial Instruments  
   

We use derivative financial instruments to minimize the impact of foreign exchange rate changes on earnings and cash flows. In the 
normal course of business, our operations are exposed to fluctuations in foreign exchange rates. In order to reduce the effect of fluctuating 
foreign currencies on short-term foreign currency-denominated intercompany transactions and other known foreign currency exposures, we 
enter into monthly forward contracts. We do not use derivative financial instruments for trading or speculative purposes. Our forward contracts 
are not expected to subject us to material risks due to exchange rate movements because gains and losses on these contracts are intended to 
offset exchange gains and losses on the underlying assets and liabilities. The forward contracts are marked-to-market through earnings. We 
conduct our derivative transactions with highly rated financial institutions in an effort to mitigate any material credit risk.  
   

The aggregate foreign currency exchange gain (loss) included in determining the condensed consolidated results of operations was 
approximately $0.1 million and $(0.1) million during the three months ended September 30, 2010 and 2009, respectively. Included in the 
aggregate foreign currency exchange gain were losses related to forward contracts of $(0.1) million during the three months ended 
September 30, 2010. The aggregate foreign currency exchange loss included in determining the condensed consolidated results of operations 
was approximately $(0.3) million and $(0.6) million during the nine months ended September 30, 2010 and 2009, respectively. Included in the 
aggregate foreign currency exchange loss were gains related to forward contracts of $0.1 million during the nine months ended September 30, 
2009.  

   
These amounts were recognized and are included in Other, net in the accompanying condensed consolidated statements of operations. 

As of September 30, 2010, approximately $0.2 million of losses related to forward contracts were included in accrued expenses and other 
current liabilities and were subsequently paid in October 2010. As of December 31, 2009, approximately $0.2 million of gains related to 
forward contracts were included in prepaid expenses and other current assets and were subsequently received in January 2010. Monthly 
forward contracts with a notional amount of $1.7 million, entered into in September 2010 for October 2010, will be settled in October 2010.  
   

The weighted average notional amount of derivative contracts outstanding during the three and nine months ended September 30, 
2010 were approximately $6.8 and $5.9 million, respectively.  

   
Note 2 — Discontinued Operations  
   

On August 15, 2010, we signed a definitive agreement to sell our metrology business to Bruker Corporation for approximately $229 
million, comprising our entire Metrology reporting segment. Accordingly, Metrology’s operating results are accounted for as discontinued 
operations in determining the condensed consolidated results of operations for all periods presented. Additionally, Metrology’s assets and 
liabilities are classified as held for sale on our condensed consolidated balance sheet for all periods presented. The sales transaction closed on 
October 7, 2010.  
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Summary information related to discontinued operations is as follows ( in thousands ):  
   

   

   
Note 3— Equity-based Compensation Plans  
   
Equity-based Compensation  
   

Equity-based compensation cost is measured at the grant date, based on the fair value of the award, and is recognized as expense over 
each employee’s requisite service period . The following compensation expense was included in the condensed consolidated statements of 
operations for the three and nine months ended September 30, 2010 and 2009 ( in thousands ):  

   

   
As a result of the sale of our Metrology segment to Bruker Corporation, equity-based compensation expense related to Metrology 

employees has been classified as discontinued operations in determining the condensed consolidated results of operations for the three and nine 
months ended September 30, 2010 and 2009. For the three and nine months ended September 30, 2010, $4.9 million and $5.6 million of equity-
based compensation expense has been classified as discontinued operations. For the three and nine months ended September 30, 2009, $0.3 
million and $0.9 million of equity-based compensation expense has been classified as discontinued operations. For the three and nine months 
ended September 30, 2010, total equity-based compensation expense included a charge of $4.5 million related to the acceleration of equity 
awards associated with the sale of our Metrology business. We expect to recognize approximately $2.0 million of additional equity-based 
compensation expense in the fourth quarter related to the acceleration of these awards.  
   

As of September 30, 2010, the total unrecognized compensation costs related to nonvested stock and stock option awards was $9.4 
million and $15.7 million, respectively. The related weighted average period over which we  
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      Three months ended  
   Nine months ended  

   
      September 30,  

   September 30,  
   

      2010  
   2009  

   2010  
   2009  

   
Net sales  

   $ 31,880 
   $ 24,225 

   $ 92,011 
   $ 70,512 

   
                          
Gross profit  

   15,623 
   10,361 

   44,189 
   27,970 

   
Total operating expenses  

   19,934 
   9,383 

   40,643 
   33,176 

   
Operating (loss) income  

   (4,311 )  978 
   3,546 

   (5,206 ) 
                          
Net (loss) income from discontinued operations, net of tax  

   (4,941 )  1,239 
   741 

   (4,169 ) 

      September 30,  
   December 31,  

             
      2010  

   2009  
             

Assets  
                       

Cash  
   $ 48 

   $ 89 
             

Accounts receivable, net  
   27,669 

   16,812 
             

Inventories  
   26,047 

   21,757 
             

Property, plant and equipment at cost, net  
   13,412 

   14,682 
             

Goodwill  
   7,419 

   7,419 
             

Other assets  
   5,657 

   9,327 
             

Assets of discontinued segment held for sale  
   $ 80,252 

   $ 70,086 
             

                          
Liabilities  

                       
Accounts payable  

   $ 7,287 
   $ 4,202 

             
Accrued expenses and other current liabilities  

   4,713 
   6,622 

             
Liabilities of discontinued segment held for sale  

   $ 12,000 
   $ 10,824 

             

      Three months ended  
   Nine months ended  

   
      September 30,  

   September 30,  
   

      2010  
   2009  

   2010  
   2009  

   
Equity-based compensation expense  

   $ 7,514 
   $ 2,400 

   $ 12,642 
   $ 5,953 
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expect that such unrecognized compensation costs will be recognized is approximately 2.8 years for nonvested stock awards and 2.2 years for 
option awards.  
   
Stock Option and Restricted Stock Activity  
   

A summary of our restricted stock awards including restricted stock units for the nine months ended September 30, 2010, is presented 
below:  
   

   
A summary of our stock option awards for the nine months ended September 30, 2010, is presented below:  

   

   
Treasury Stock  
   

On August 24, 2010, our Board of Directors authorized the repurchase of up to $200 million of our common stock until August 26, 
2011. Repurchases are expected to be made from time to time on the open market in accordance with applicable federal securities laws. The 
timing of repurchases and the exact number of shares of common stock to be purchased will depend upon market conditions, SEC regulations, 
and other factors. The repurchases will be funded using the Company’s available cash balances and cash generated from operations. The 
program does not obligate the Company to acquire any particular amount of common stock and may be modified or suspended at any time at 
the Company’s discretion. During the three months ended September 30, 2010, we purchased 929,382 shares for $31.6 million (including 
transaction costs) under the program at an average cost of $34.00 per share. This stock repurchase is included as a reduction to Equity in the 
Condensed Consolidated Balance Sheet.  

   
2010 Stock Incentive Plan  
   

On April 1, 2010, the Board of Directors of the Company and on May 14, 2010, our shareholders approved the 2010 Stock Incentive 
Plan (the “2010 Plan”). The 2010 Plan replaced the 2000 Stock Incentive Plan as the Company’s active stock plan. The Company’s employees, 
directors and consultants are eligible to receive awards under the 2010 Plan. The 2010 Plan permits the granting of a variety of awards, 
including both non-qualified and incentive stock options, share appreciation rights, restricted shares, restricted share units and dividend 
equivalent rights. The Company is authorized to issue up to 3,500,000 shares under the 2010 Plan. Option awards are generally granted with an 
exercise price equal to the closing price of the Company’s stock on the trading day prior to the date of grant; those option awards generally vest 
over a 3 year period and have a 10-year term. Restricted share awards generally vest over 4-5 years. Certain option and share awards provide 
for accelerated vesting if there is a change in control, as defined in the 2010 Plan.  
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Shares  
(000s)  

   

Weighted  
Average Grant- 

 
Date Fair Value 

   
Nonvested at January 1, 2010  

   892 
   $ 12.97 

   
Granted  

   179 
   34.78 

   
Vested  

   (306 )  12.89 
   

Forfeited (including cancelled awards)  
   (15 )  14.25 

   
Nonvested at September 30, 2010  

   750 
   18.19 

   

      
Shares  
(000s)  

   

Weighted-  
Average  

Exercise Price  
   

Aggregate  
Intrinsic  

Value (000s)  
   

Weighted-  
Average  

Remaining  
Contractual  

Life (in years)  
   

Outstanding at January 1, 2010  
   4,506 

   $ 16.35 
             

Granted  
   631 

   34.21 
             

Exercised  
   (1,951 )  18.95 

             
Forfeited (including cancelled options)  

   (42 )  13.63 
             

Expirations of vested options  
   (22 )  47.20 

             
Outstanding at September 30, 2010  

   3,122 
   18.15 

   $ 57,068 
   5.7 

   
Options exercisable at September 30, 2010  

   1,107 
   15.98 

   $ 22,676 
   3.9 
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Note 4—Balance Sheet Information  
   
Short-term Investments  
   

Available-for-sale securities consist of the following ( in thousands ):  
   

   
During the three and nine months ended September 30, 2010, available-for-sale securities were sold for total proceeds of $11.0 

million. The gross realized gains on these sales were minimal for the three and nine months ended September 30, 2010. For purpose of 
determining gross realized gains, the cost of securities sold is based on specific identification. Net unrealized holding gains on available-for-
sale securities amounting to $0.2 million for the three and nine months ended September 30, 2010, respectively, have been included in 
accumulated other comprehensive income. We held no available-for-sale securities during the nine months ended September 30, 2009.  

   
Contractual maturities of available-for-sale debt securities at September 30, 2010, are as follows ( in thousands ):  
   

   
Actual maturities may differ from contractual maturities because some borrowers have the right to call or prepay obligations with or 

without call or prepayment penalties.  
   

Restricted Cash  
   

At September 30, 2010, the Company has $31.6 million of restricted cash which serves as collateral for bank guarantees which 
provide financial assurance that the Company will fulfill certain customer obligations. The cash is held in custody by the issuing bank, and is 
restricted as to withdrawal or use while the related bank guarantees are outstanding.  

   
Accounts Receivable, net  
   

Accounts receivable are shown net of the allowance for doubtful accounts of $0.4 million as of September 30, 2010 and December 31, 
2009.  

   
Inventories  
   

Inventories are stated at the lower of cost (principally first-in, first-out) or market. Inventories consist of ( in thousands ):  
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      September 30, 2010  
   

      
Amortized  

Cost  
   

Gains in Accumulated  
Other Comprehensive  

Income  
   

Losses in Accumulated  
Other Comprehensive  

Income  
   

Estimated  
Fair Value  

   
Commercial paper  

   $  35,915 
   $  32 

   $  —
   $  35,947 

   
                         
FDIC insured corporate bonds  

   85,802 
   160 

   —
   85,962 

   
                         
Treasury bills  

   35,142 
   60 

   —
   35,202 

   
                         

Total available-for-sale securities  
   $  156,859 

   $  252 
   $  —

   $ 157,111 
   

      Estimated Fair Value  
   

Due in one year or less  
   $   60,583 

   
           
Due in 1–2 years  

   96,528 
   

           
Total investments in debt securities  

   $   157,111 
   

      September 30,  
   December 31,  

   
      2010  

   2009  
   

Raw materials  
   $   44,461 

   $   34,214 
   

Work in process  
   33,527 

   17,908 
   

Finished goods  
   2,556 

   3,685 
   

      $   80,544 
   $   55,807 
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Accrued Warranty  
   

We estimate the costs that may be incurred under the warranty we provide and record a liability in the amount of such costs at the time 
the related revenue is recognized. Factors that affect our warranty liability include product failure rates, material usage and labor costs incurred 
in correcting product failures during the warranty period. We periodically assess the adequacy of our recognized warranty liability and adjust 
the amount as necessary. Changes in our warranty liability during the period are as follows ( in thousands ):  

   

   
Note 5—Segment Information  
   

We manage the business, review operating results and assess performance, as well as allocate resources, based upon two separate 
reporting segments that reflect the market focus of each business. The Light Emitting Diode (“LED”) & Solar segment consists of metal 
organic chemical vapor deposition (“MOCVD”) systems, molecular beam epitaxy (“MBE”) systems, Copper, Indium, Gallium, Selenide 
(“CIGS”) deposition systems and thermal deposition sources. These systems are primarily sold to customers in the high-brightness LED (“HB 
LED”) and solar industries, as well as to scientific research customers. This segment has manufacturing, product development and marketing 
sites in Somerset, New Jersey, St. Paul, Minnesota and Lowell, Massachusetts and has a product development site in Clifton Park, New York. 
The Data Storage segment consists of the ion beam etch, ion beam deposition, diamond-like carbon, physical vapor deposition and dicing and 
slicing products sold primarily to customers in the data storage industry. This segment has manufacturing, product development and marketing 
sites in Plainview, New York, Camarillo, California and Ft. Collins, Colorado.  

   
We evaluate the performance of our reportable segments based on income (loss) from continuing operations before interest, income 

taxes, amortization and certain items (“Segment profit (loss)”), which is the primary indicator used to plan and forecast future periods. The 
presentation of this financial measure facilitates meaningful comparison with prior periods, as management believes Segment profit (loss) 
reports baseline performance and thus provides useful information. The other excluded items include restructuring (credits) expenses, asset 
impairment charges, inventory write-offs and equity-based compensation expense. The accounting policies of the reportable segments are the 
same as those described in the summary of critical accounting policies.  
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      Nine months ended  
   

      September 30,  
   

      2010  
   2009  

   
Balance as of beginning of period  

   $  6,675 
   $  5,533 

   
Warranties issued during the period  

   7,242 
   2,414 

   
Settlements made during the period  

   (4,906 )  (2,394 ) 
Balance at end of period  

   $  9,011 
   $  5,553 
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The following tables present certain data pertaining to our reportable product segments and a reconciliation of Segment profit (loss) to 
Income (loss) from continuing operations before income taxes for the three and nine months ended September 30, 2010 and 2009, respectively, 
and goodwill and total assets as of September 30, 2010 and December 31, 2009 ( in thousands ):  
   

   

   
Corporate total assets are comprised principally of cash and cash equivalents, short-term investments and assets of discontinued 

segment held for sale at September 30, 2010 and December 31, 2009, respectively.  
   

Note 6—Income Taxes  
   

In assessing the realizability of deferred tax assets, the Company considers whether it is more-likely-than-not that some portion or all 
of the deferred tax assets will be realized. Significant judgment is required in making this assessment. The ultimate realization of the net 
deferred tax assets, consisting of net operating losses, tax credit carryforwards and temporary differences is dependent upon the generation of 
future taxable income prior to the expiration of any net operating loss carryforwards.  

      LED & Solar  
   Data Storage   

   

Unallocated  
Corporate  
Amount  

   Total  
   

Three months ended September 30, 2010  
                       

Net sales  
   $ 242,613 

   $ 34,481 
   $ —

   $ 277,094 
   

Segment profit (loss)  
   $ 91,785 

   $ 9,377 
   $ (5,662 )  $ 95,500 

   
Interest, net  

   —
   —

   1,637 
   1,637 

   
Amortization  

   796 
   383 

   58 
   1,237 

   
Equity-based compensation  

   582 
   258 

   1,774 
   2,614 

   
Income (loss) from continuing operations before 

income taxes  
   $ 90,407 

   $ 8,736 
   $ (9,131 )  $ 90,012 

   
Three months ended September 30, 2009  

                       
Net sales  

   $ 52,965 
   $ 21,723 

   $ —
   $ 74,688 

   
Segment profit (loss)  

   $ 8,456 
   $ 857 

   $ (2,642 )  $ 6,671 
   

Interest, net  
   —

   —
   1,656 

   1,656 
   

Amortization  
   792 

   405 
   73 

   1,270 
   

Equity-based compensation  
   245 

   303 
   1,562 

   2,110 
   

Restructuring  
   200 

   224 
   357 

   781 
   

Income (loss) from continuing operations before 
income taxes  

   $ 7,219 
   $ (75 )  $ (6,290 )  $ 854 

   
                          
Nine months ended September 30, 2010  

                       
Net sales  

   $ 539,765 
   $ 93,468 

   $ —
   $ 633,233 

   
Segment profit (loss)  

   $ 177,538 
   $ 21,859 

   $ (12,159 )  $ 187,238 
   

Interest, net  
   —

   —
   5,181 

   5,181 
   

Amortization  
   2,388 

   1,149 
   174 

   3,711 
   

Equity-based compensation  
   1,720 

   781 
   4,502 

   7,003 
   

Restructuring  
   —

   (179 )  —
   (179 ) 

Income (loss) from continuing operations before 
income taxes  

   $ 173,430 
   $ 20,108 

   $ (22,016 )  $ 171,522 
   

Nine months ended September 30, 2009  
                       

Net sales  
   $ 107,050 

   $ 56,220 
   $ —

   $ 163,270 
   

Segment loss  
   $ 1,948 

   $ (3,092 )  $ (6,141 )  $ (7,285 ) 
Interest, net  

   —
   —

   5,063 
   5,063 

   
Amortization  

   2,341 
   1,213 

   221 
   3,775 

   
Equity-based compensation  

   619 
   892 

   3,595 
   5,106 

   
Restructuring  

   1,129 
   3,054 

   587 
   4,770 

   
Inventory write-offs  

   —
   1,526 

   —
   1,526 

   
Asset impairment charge  

   —
   304 

   —
   304 

   
Loss from continuing operations before income 

taxes  
   $ (2,141 )  $ (10,081 )  $ (15,607 )  $ (27,829 ) 

      LED & Solar  
   Data Storage  

   

Unallocated  
Corporate  
Amount  

   Total  
   

As of September 30, 2010  
                       

Goodwill  
   $ 52,003 

   $ —
   $ —

   $ 52,003 
   

Total assets  
   $ 291,902 

   $ 50,217 
   $ 601,577 

   $ 943,696 
   

                          
As of December 31, 2009  

                       
Goodwill  

   $ 52,003 
   $ —

   $ —
   $ 52,003 

   
Total assets  

   $ 178,406 
   $ 54,106 

   $ 372,860 
   $ 605,372 
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The Company evaluates the need for a valuation allowance against its deferred tax assets each quarter. For the year ending December 
31, 2010, the Company has determined that a significant portion of its deferred tax assets are realizable on a more-likely-than-not basis based 
on the forecasted results of operations.  This tax benefit has been included in calculating the estimated effective tax rate for the year ending 
December 31, 2010.  

   
Note 7—Debt  
   
Convertible Notes  
   

Our convertible notes are initially convertible into 36.7277 shares of common stock per $1,000 principal amount of notes (equivalent 
to a conversion price of $27.23 per share or a premium of 38% over the closing market price for Veeco’s common stock on April 16, 2007). On 
or after April 20, 2011, we may redeem the notes, in whole or in part, for cash at 100% of the principal amount of the notes to be redeemed 
plus accrued and unpaid interest to, but not including, the redemption date. Holders may convert the convertible notes at any time during the 
period beginning on January 15, 2012 through the close of business on the second day prior to April 15, 2012 and earlier upon the occurrence 
of certain events including if the notes are called for redemption or if, for a given fiscal quarter, our common stock trades at prices equal to 
130% of the conversion price for at least 20 trading days during the final 30 trading days of the immediately preceding fiscal quarter. At the 
end of the third quarter of 2010, our common stock was not trading at prices equal to or above 130% of the conversion price for the specified 
period and, as a result, the convertible notes will not be convertible during the fourth quarter of 2010. If the convertible notes are converted, we 
have the ability and intent to pay the principal balance of notes tendered for conversion in cash. We will re-perform this test each quarter up to 
and including the fourth quarter of 2011. The notes are unsecured and are effectively subordinated to all of our senior and secured indebtedness 
and to all indebtedness and other liabilities of our subsidiaries.  

   
In May 2008, accounting guidance was issued that requires a portion of convertible debt to be allocated to equity. We implemented 

this guidance as of January 1, 2009. This guidance requires issuers of convertible debt that can be settled in cash to separately account for ( i.e., 
bifurcate) a portion of the debt associated with the conversion feature and reclassify this portion to equity. The liability portion, which 
represents the fair value of the debt without the conversion feature, is accreted to its face value over the life of the debt using the effective 
interest method by amortizing the discount between the face amount and the fair value. The amortization is recorded as interest expense. Our 
convertible notes are subject to this accounting guidance since they may be settled in cash upon conversion. Thus, as a result of the adoption of 
this accounting guidance, we reclassified approximately $16.3 million from long-term debt to additional paid-in capital effective as of the date 
of issuance of the notes. This reclassification created a $16.3 million discount on the debt that is amortized over the remaining life of the notes, 
which will be through April 15, 2012. This additional interest expense does not require the use of cash.  

   
The components of interest expense recorded on the notes were as follows ( in thousands ):  

   

   
The carrying amounts of the liability and equity components of the notes were as follows ( in thousands ):  
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Three months ended  

September 30,  
   

Nine months ended  
September 30,  

   
      2010  

   2009  
   2010  

   2009  
   

                          
Contractual interest  

   $ 1,089 
   $ 1,089 

   $ 3,267 
   $ 3,267 

   
Amortization of the discount on the notes  

   769 
   714 

   2,270 
   2,114 

   
Total interest expense on the notes  

   $ 1,858 
   $ 1,803 

   $ 5,537 
   $ 5,381 

   
Effective interest rate  

   7.0 % 6.8 % 7.0 % 6.8 % 

      
September 30,  

2010  
   

December 31,  
2009  

   
               
Carrying amount of the equity component  

   $ 16,318 
   $ 16,318 

   
               
Principal balance of the liability component  

   $ 105,574 
   $ 105,574 

   
Less: unamortized discount  

   5,224 
   7,493 

   
Net carrying value of the liability component  

   $ 100,350 
   $ 98,081 
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At September 30, 2010, $105.6 million of the convertible notes outstanding had a fair value of approximately $145.1 million.  
   

Mortgage Payable  
   

We also have a mortgage payable, with approximately $3.0 million outstanding at September 30, 2010. The mortgage accrues interest 
at an annual rate of 7.91%, and the final payment is due on January 1, 2020. The fair value of the mortgage at September 30, 2010 was 
approximately $3.2 million.  

   
Note 8— Fair Value Measurements  
   

We have categorized our assets and liabilities recorded at fair value based upon the fair value hierarchy. The levels of fair value 
hierarchy are as follows:  

   
•                   Level 1 inputs utilize quoted prices (unadjusted) in active markets for identical assets or liabilities that we have the ability to 

access.  
   
•                   Level 2 inputs utilize other-than-quoted prices that are observable, either directly or indirectly. Level 2 inputs include quoted 

prices for similar assets and liabilities in active markets, and inputs such as interest rates and yield curves that are observable 
at commonly quoted intervals.  

   
•                   Level 3 inputs are unobservable and are typically based on our own assumptions, including situations where there is little, if 

any, market activity.  
   

In certain cases, the inputs used to measure fair value may fall into different levels of the fair value hierarchy. In such cases, we 
categorize such assets or liabilities based on the lowest level input that is significant to the fair value measurement in its entirety. Our 
assessment of the significance of a particular input to the fair value measurement in its entirety requires judgment and considers factors specific 
to the asset.  

   
Both observable and unobservable inputs may be used to determine the fair value of positions that are classified within the Level 3 

category. As a result, the unrealized gains and losses for assets within the Level 3 category presented below may include changes in fair value 
that were attributable to both observable (e.g., changes in market interest rates) and unobservable (e.g., changes in historical company data) 
inputs.  

   
The major categories of assets and liabilities measured on a recurring basis, at fair value, as of September 30, 2010 and December 31, 

2009, are as follows ( in millions ):  
   

   

   
CDARS, commercial paper and treasury bills that are classified as cash equivalents are carried at cost, which approximates market 

value. Accordingly, no gains or losses (realized/unrealized) have been incurred for cash equivalents. All investments classified as available-for-
sale contain quoted prices in active markets.  

   
Derivative instruments include foreign currency forward contracts to hedge certain foreign currency transactions. Derivative 

instruments are valued using standard calculations/models that are primarily based on observable inputs, including foreign currency exchange 
rates, volatilities and interest rates.  
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      September 30, 2010  
  

      Level 1  
   Level 2  

   Level 3  
   Total  

  

Treasury bills  
   $ 35.2 

   $ 90.0 
   $ —

   $ 125.2 
  

FDIC insured corporate bonds  
   86.0 

   —
   —

   86.0 
  

Commercial paper  
   35.9 

   107.0 
   —

   142.9 
  

Derivative instrument  
   —

   0.2 
   —

   0.2 
  

Total  
   $ 157.1 

   $ 197.2 
   $ —

   $ 354.3 
  

      December 31,2009  
  

      Level 1  
   Level 2  

   Level 3  
   Total  

  

CDAR’s  
   $ —

   $ 180.0 
   $ —

   $ 180.0 
  

Derivative instrument  
   —

   0.2 
   —

   0.2 
  

Total  
   $ —

   $ 180.2 
   $ —

   $ 180.2 
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The major categories of assets and liabilities measured on a nonrecurring basis, at fair value, as of September 30, 2010 and December 
31, 2009, are as follows ( in millions ):  

   

   

   
Note 9— Commitments, Contingencies and Other Matters  
   
Restructuring and Other Charges (Credits)  
   

During 2009, we continued our multi-quarter plan to improve profitability and reduce and contain spending, which began in 2007. We 
made progress against the initiatives that management set in 2007, continued our restructuring plan and executed activities with a focus on 
creating a more cost effective organization, with a greater percentage of variable costs. These activities included downsizing and consolidating 
some locations, reducing our workforce, consultants and discretionary expenses and realigning our sales organization and engineering groups.  

   
In conjunction with these activities, we recorded a restructuring credit of approximately $0.2 million during nine months ended 

September 30, 2010. We recorded restructuring charges of approximately $0.8 million and $4.8 million during the three and nine months ended 
September 30, 2009, respectively, an asset impairment charge of $0.3 million and inventory write-offs of $1.5 million, included in cost of sales 
in the accompanying Condensed Consolidated Statement of Operations, associated with the discontinuance of certain products in connection 
with the transition to outsourced manufacturing during the nine months ended September 30, 2009. Restructuring for the three and nine months 
ended September 30, 2010 and 2009 is as follows ( in thousands ):  
   

   
Personnel Severance and Related Costs  
   

During the three and nine months ended September 30, 2009, we recorded $0.8 million and $3.5 million, respectively, in personnel 
severance and related costs resulting from a headcount reduction of approximately 27 employees during the three month period and 160 
employees during the nine month period. This reduction in workforce included executives, management, administration, sales and service 
personnel and manufacturing employees’ companywide.  
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      September 30, 2010  
   

      Level 1  
   Level 2  

   Level 3  
   Total  

   
Property, plant and equipment, net  

   $ —
   $ —

   $ 45.5 
   $ 45.5 

   
Goodwill  

   —
   —

   52.0 
   52.0 

   
Intangible assets, net  

   —
   —

   18.1 
   18.1 

   
Asset retirement obligation  

   —
   —

   (0.2 )  (0.2 ) 
Restructuring liability  

   —
   —

   (1.0 )  (1.0 ) 
Total  

   $ —
   $ —

   $ 114.4 
   $ 114.4 

   

      December 31,2009  
   

      Level 1  
   Level 2  

   Level 3  
   Total  

   
Property, plant and equipment, net  

   $ —
   $ —

   $ 44.7 
   $ 44.7 

   
Goodwill  

   —
   —

   52.0 
   52.0 

   
Intangible assets, net  

   —
   —

   21.8 
   21.8 

   
Asset retirement obligation  

   —
   —

   (0.2 )  (0.2 ) 
Restructuring liability  

   —
   —

   (2.4 )  (2.4 ) 
Total  

   $ —
   $ —

   $ 115.9 
   $ 115.9 

   

      Three months ended  
   Nine months ended  

  

      September 30,  
   September 30,  

  

      2010  
   2009  

   2010  
   2009  

  

Personnel severance and related costs  
   $ —

   $ 781 
   $ —

   $ 3,455 
  

Lease-related costs (credits)  
   —

   —
   (179 )  893 

  

Moving costs and consolidation activities  
   —

   —
   —

   422 
  

      $ —
   $ 781 

   $ (179 )  $ 4,770 
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Lease-related Costs (credits)  
   

During the first quarter of 2010, we had a change in estimate relating to one of our leased Data Storage facilities. As a result, we 
incurred a restructuring credit of $0.2 million, consisting primarily of the remaining lease payment obligations and estimated property taxes for 
a portion of the facility we will occupy, offset by a reduction in expected sublease income. We made certain assumptions in determining the 
credit, which included a reduction in estimated sublease income and terms of the sublease as well as the estimated discount rate to be used in 
determining the fair value of the remaining liability. We developed these assumptions based on our understanding of the current real estate 
market as well as current market interest rates. The assumptions are based on management’s best estimates, and will be adjusted periodically if 
new information is obtained.  

   
During the second quarter of 2009, we vacated one of our Data Storage facilities.  As a result, we incurred a restructuring charge, 

representing the remaining lease payment obligations and estimated property taxes for the facility we vacated, offset by the estimated expected 
sublease income to be received.  We made certain assumptions in determining the charge, which included estimated sublease income and terms 
of the sublease as well as the estimated discount rate to be used in determining the fair value of the liability.  We developed these assumptions 
based on our understanding of the current real estate market as well as current market interest rates.  The assumptions are based on 
management’s best estimates, and will be adjusted periodically if better information is obtained.  We also incurred charges associated with 
moving and consolidation activities for both of these locations.  

   
Restructuring Liability  
   

The following is a reconciliation of the liability associated with the 2009 and 2008 restructuring charges from inception through 
September 30, 2010 ( in thousands ):  
   

   
The balance of the short-term and long-term liability will be paid over the remaining life of the leases for the former corporate 

headquarters and a former Data Storage facility, which expire in June 2011 and May 2012, respectively. We have not incurred and currently do 
not anticipate or expect to incur additional restructuring charges during 2010.  
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      LED & Solar  
   Data Storage  

   
Unallocated  
Corporate  

   Total  
   

Short-term liability  
                       

Balance as of January 1, 2010  
   $ 353 

   $ 486 
   $ 1,597 

   $ 2,436 
   

Reversal of lease-related costs  
   —

   (108 )  —
   (108 ) 

Short-term/long-term reclassification  
   —

   97 
   536 

   633 
   

Cash payments  
   (353 )  (299 )  (1,312 )  (1,964 ) 

Balance as of September 30, 2010  
   $ —

   $ 176 
   $ 821 

   $ 997 
   

                         
Long-term liability  

                       
Balance as of January 1, 2010  

   $ —
   $ 229 

   $ 536 
   $ 765 

   
Reversal of lease-related costs  

   —
   (71 )  —

   (71 ) 
Short-term/long-term reclassification  

   —
   (97 )  (536 )  (633 ) 

Balance as of September 30, 2010  
   $ —

   $ 61 
   $ —

   $ 61 
   



Table of Contents  
   

Item 2. Management’s Discussion and Analysis of Financial Condition and Results of Operations.  
   
Executive Summary  
   

We make equipment to develop and manufacture light-emitting diodes (“LEDs”), solar panels, hard-disk drives and other devices. We 
have leading technology positions in our two segments: LED & Solar and Data Storage.  

   
In our LED & Solar segment, we design and manufacture metal organic chemical vapor deposition (“MOCVD”) systems, molecular 

beam epitaxy (“MBE”) systems, Copper, Indium, Gallium, Selende (“CIGS”) deposition systems and thermal deposition sources which we sell 
to manufacturers of high brightness LEDs (“HB LEDs”) and solar panels, as well as to scientific research customers.  

   
In our Data Storage segment, we design and manufacture ion beam etch, ion beam deposition, diamond-like carbon, physical vapor 

deposition, chemical vapor deposition, and dicing and slicing systems primarily used to create thin film magnetic heads (“TFMHs”) that read 
and write data on hard disk drives.  

   
We support our customers through product development, manufacturing, sales and service sites in the U.S., Korea, Taiwan, China, 

Singapore, Japan, Europe and other locations.  
   
Highlights of the Third Quarter of 2010  
   

•                   Revenue was $277.1 million, a 271% increase from the third quarter of 2009.  
•                   Orders were $278.2 million, a 42% increase from the third quarter of 2009.  
•                   Net income from continuing operations was $91.1 million, or $2.16 per share, compared to no net income, or $0.00 per share, in the 

third quarter of 2009.  
•                   Gross margins were 48.9%, compared to 40.9% in the third quarter of 2009.  
   

Fourth Quarter 2010 Outlook  
   

We have recently experienced rescheduling of MOCVD tool shipments from the fourth quarter into the first quarter by several 
customers in Korea and Taiwan.  Due to the recent strong order rate from China, our current plan for fourth quarter revenue includes a 
significant amount of large multi-tool MOCVD shipments to key Chinese customers, many of whom are currently building or expanding their 
facilities. While we currently expect that these tools will ship over the next few months, timing of revenue could shift into the first quarter due 
to customer facility readiness. Veeco’s fourth quarter 2010 revenue is currently forecasted to be between $285 and $320 million.  

   
At the beginning of the fourth quarter, Veeco continues to experience high levels of quoting activity, and we currently expect that 

fourth quarter bookings will be equal to or better than the third quarter. Strong quoting activity continues for MOCVD tools particularly in 
China and Taiwan, and overall market conditions in Data Storage also remain healthy.  
   
2011 Outlook  
   

Veeco’s backlog of $569 million at the end of September, plus further strength in MOCVD bookings currently forecasted for the 
fourth quarter, should position Veeco for solid revenue performance in the first half of 2011.  The Company has built its MOCVD 
manufacturing capacity to 120 or more tools per quarter, and will head into 2011 with the ability to flex quarterly shipments up or down as 
required by customer demand.  

   
While it is difficult to predict future business trends in LED, we believe there may be an opportunity to sell thousands of MOCVD 

systems as LEDs fully penetrate display applications and see accelerated adoption in solid state lighting over the next few years.  In order to 
capitalize upon this potential opportunity, Veeco is expanding training, service and support functions in China, Taiwan and Korea, and 
accelerating our new product roadmap.  

   
In our other businesses, quoting activity is picking up for our CIGS solar depositions systems as we make progress advancing these 

tools’ process capabilities for high-efficiency/low cost solar cells.  Our Data Storage business continues to perform exceptionally well this year, 
with new products that are meeting customer technology challenges and a flexible outsourced manufacturing model.  
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Our outlook discussion above constitutes “forward-looking statements” within the meaning of Section 27A of the Securities Act of 
1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended. Our expectations regarding future results are subject 
to risks and uncertainties. Our actual results may differ materially from those anticipated. Risks associated with our ability to achieve these 
results are set forth in Items 1, 1A, 3, 7 and 7A in our annual report on Form 10-K for the year ended December 31, 2009, as well as any 
modifications or revisions to risk factors contained in our subsequent filings with the SEC.  
   

You should not place undue reliance on any forward-looking statements, which speak only as of the dates they are made.  
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Results of Operations:  
   
Three Months Ended September 30, 2010 and 2009  
   

Consistent with prior years, we report interim quarters, other than fourth quarters which always end on December 31, on a 13-week 
basis ending on the last Sunday within such period. The interim quarter ends are determined at the beginning of each year based on the 13-
week quarters. The 2010 interim quarter ends are March 28, June 27 and September 26. The 2009 interim quarter ends were March 29, June 28 
and September 27. For ease of reference, we report these interim quarter ends as March 31, June 30 and September 30 in our interim condensed 
consolidated financial statements.  

   
The following table shows our Condensed Consolidated Statements of Operations, percentages of sales, and comparisons between the 

three months ended September 30, 2010 and 2009 ( dollars in thousands ):  
   

   

* Not Meaningful  
   
Net Sales and Orders  
   

Net sales of $277.1 million for the three months ended September 30, 2010 were up 271.0% compared to the comparable 2009 
quarter. The following is an analysis of net sales and orders by segment and by region ( dollars in thousands ):  
   

   
Sales and orders increased in each segment in the third quarter of 2010 compared with the comparable 2009 quarter due to our 

customers’ requirements in response to increasingly favorable economic conditions compared to 2009. LED & Solar sales were up 358.1% 
from the comparable 2009 quarter primarily due to an increase in end user demand for HB LED backlighting applications and continued strong 
customer acceptance of Veeco’s newest generation systems. Data Storage segment sales were up 58.7% from the  comparable 2009 quarter due 

            Dollar and  
   

      Three months ended  
   Percentage  

   
      September 30,  

   Change  
   

      2010  
   2009  

   Year to Year  
   

Net sales  
   $ 277,094 

   100.0 %  $ 74,688 
   100.0 %  $ 202,406 

   271.0 % 
Cost of sales  

   141,612 
   51.1 

   44,141 
   59.1 

   97,471 
   220.8 

   
Gross profit  

   135,482 
   48.9 

   30,547 
   40.9 

   104,935 
   343.5 

   
Operating expenses (income):  

                                 
Selling, general and administrative  

   24,565 
   8.9 

   15,631 
   20.9 

   8,934 
   57.2 

   
Research and development  

   18,306 
   6.6 

   10,662 
   14.3 

   7,644 
   71.7 

   
Amortization  

   1,237 
   0.4 

   1,270 
   1.7 

   (33 )  (2.6 )  
Restructuring  

   —
   —

   781 
   1.0 

   (781 )  (100.0 )  
Other, net  

   (275 )  (0.1 )  (307 )  (0.4 )  32 
   (10.4 )  

Total operating expenses  
   43,833 

   15.8 
   28,037 

   37.5 
   15,796 

   56.3 
   

Operating income  
   91,649 

   33.1 
   2,510 

   3.4 
   89,139 

     

*  
Interest expense, net  

   1,637 
   0.6 

   1,656 
   2.2 

   (19 )  (1.1 )  
Income from continuing operations 

before income taxes  
   90,012 

   32.5 
   854 

   1.1 
   89,158 

     

*  
Income tax (benefit) provision  

   (1,092 )  (0.4 )  823 
   1.1 

   (1,915 )  
  

*  
Income from continuing operations  

   91,104 
   32.9 

   31 
   0.0 

   91,073 
   32.9 

   
                                    
Discontinued operations:  

                                 
(Loss) income from discontinued 

operations  
   (4,311 )  (1.6 )  978 

   0.4 
   (5,289 )  (1.9 )  

Income tax provision (benefit)  
   630 

   0.2 
   (261 )  (0.1 )  891 

   0.3 
   

(Loss) income from discontinued 
operations  

   (4,941 )  (1.8 )  1,239 
   1.7 

   89,158 
   32.2 

   
Net income  

   $ 86,163 
   31.1 %  $ 1,270 

   1.7 %  $ 85,784 
   42.4 % 

      Sales  
   Orders  

         

      
Three months ended  

September 30,  
   

Dollar and Percentage  
Change  

   
Three months ended  

September 30,  
   

Dollar and Percentage  
Change  

   
Book to Bill  

Ratio  
   

      2010  
   2009  

   Year to Year  
   2010  

   2009  
   Year to Year  

   2010  
   2009  

   
Segment Analysis  

                                                     
LED & Solar  

   $  242,613 
   $  52,965 

   $  189,648 
   358.1 %  $  243,218 

   $  179,229 
   $  63,989 

   35.7 % 1.00 
   3.38 

   
Data Storage  

   34,481 
   21,723 

   12,758 
   58.7 

   34,972 
   17,242 

   17,730 
   102.8 

   1.01 
   0.79 

   
Total  

   $  277,094 
   $  74,688 

   $  202,406 
   271.0 %  $  278,190 

   $  196,471 
   $  81,719 

   41.6 % 1.00 
   2.63 

   
Regional Analysis  

                                                     
Americas  

   $  20,915 
   $  11,448 

   $  9,467 
   82.7 %  $  23,440 

   $  30,136 
   $  (6,696 )  -22.2 % 1.12 

   2.63 
   

Europe, Middle East and Africa 
(“EMEA”)  

   33,236 
   11,293 

   21,943 
   194.3 

   9,672 
   11,373 

   (1,701 )  (15.0 )  0.29 
   1.01 

   
Asia Pacific  

   222,943 
   51,947 

   170,996 
   329.2 

   245,078 
   154,962 

   90,116 
   58.2 

   1.10 
   2.98 

   
Total  

   $  277,094 
   $  74,688 

   $  202,406 
   271.0 %  $  278,190 

   $  196,471 
   $  81,719 

   41.6 % 1.00 
   2.63 

   



to an increase  
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in demand by our data storage customers as the global economy improved from 2009. By region, net sales increased by 329.2% in the Asia 
Pacific region, primarily due to MOCVD sales to HB LED customers, while sales in the Americas and EMEA also increased 82.7% and 
194.3%,  respectively. We believe that there will continue to be period-to-period variations in the geographic distribution of sales.  
   

Orders for the third quarter of 2010 increased 41.6% from the comparable 2009 quarter. By segment, the 35.7% increase in orders for 
LED & Solar was principally driven by HB LED based manufacturers increasing production of LEDs. The 102.8% increase in Data Storage 
orders resulted from an increase in demand by our data storage customers due to both capacity expansion and technology buys.  

   
Our book-to-bill ratio for the third quarter of 2010, which is calculated by dividing orders received in a given time period by revenue 

recognized in the same time period, was 1 to 1. Our backlog as of September 30, 2010 was $569.0 million, compared to $377.0 million as of 
December 31, 2009. During the three months ended September 30, 2010, we experienced backlog adjustments of approximately $0.4 million, 
principally due to adjustments related to foreign currency translation. For certain sales arrangements we require a deposit for a portion of the 
sales price before shipment. As of September 30, 2010, we had customer deposits and advanced billings of $131.5 million.  

   
Gross Profit  
   

Gross profit, as a percentage of net sales, for the third quarter of 2010, was 48.9%, compared to 40.9% in the comparable 2009 
quarter. LED & Solar gross margins increased to 48.7% from 41.7%  primarily resulting from favorable product mix, cost reductions and 
increased sales volume. Data Storage gross margins increased to 51.0% from 39.9%, driven primarily by favorable product mix, cost 
reductions and increased sales volume.  

   
Operating Expenses  
   

Selling, general and administrative expenses increased by $8.9 million, or 57.2%, from the comparable 2009 quarter, however, 
decreased from 20.9% of net sales to 8.9% of sales. The dollar increase was primarily due to an increase in bonus and profit sharing expense, 
equity-based compensation, travel and entertainment expenses, salary and related expenses and professional fees associated primarily with the 
significant increase in business activity in our LED & Solar segment.  

   
Research and development expenses increased $7.6 million from the comparable 2009 quarter, however, decreased from 14.3% of net 

sales to 6.6%. The dollar increase was primarily due to increased spending in our LED & Solar segment to support future growth.  
   
Restructuring expense of $0.8 million for the third quarter of 2009 consisted primarily of personnel severance costs resulting from a 

reduction in workforce. There were no such charges in 2010.  
   
Other, net for the third quarter of 2010 includes a foreign currency exchange loss of $0.1 million compared to none in the comparable 

2009 quarter.  
   

Income Taxes  
   

Our provision for income taxes consists of U.S. federal, state and local and foreign taxes in amounts necessary to align our quarter-to-
date tax provision with the effective tax rate we expect to achieve for the full year.  

   
For the three months ended September 30, 2010, the Company had an effective tax rate of (1.2%) and recorded a benefit for income 

taxes of $1.1 million. The benefit for income taxes includes a tax provision of $2.4 million relating to U.S federal, state and local and foreign 
taxes offset by a discrete tax benefit of $3.5 million primarily related to state research and development tax credits as the Company had a 
favorable resolution of an income tax audit.  

   
The effective tax rate is lower than the statutory rate primarily due to the Company’s ability to realize a significant portion of its 

deferred tax assets, primarily related to net operating loss carryforwards and federal tax credits, on a more-likely-than-not basis based on the 
forecasted results of operations for the year ending December 31, 2010.  

   
For the three months ended September 30, 2009, the Company recorded a provision for income taxes of $0.6 million related to U.S 

federal, state and local and foreign taxes.  
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Results of Operations:  
   
Nine Months Ended September 30, 2010 and 2009  
   

The following table shows our Condensed Consolidated Statements of Operations, percentages of sales, and comparisons between the 
nine months ended September 30, 2010 and 2009 ( dollars in thousands ):  
   

   

* Not Meaningful  
   
Net Sales and Orders  
   

Net sales of $633.2 million for the nine months ended September 30, 2010 were up 287.8% compared to the comparable 2009 period. 
The following is an analysis of net sales and orders by segment and by region ( dollars in thousands ):  
   

   
Sales and orders increased in each segment for the nine months ended September 30, 2010 compared with the comparable 2009 period 

due to our customers’ requirements in response to increasingly favorable economic conditions compared to 2009. LED & Solar sales were up 
404.2% from the comparable 2009 period primarily due to an increase in end user demand for HB LED backlighting applications and strong 
customer acceptance of Veeco’s newest generation systems. Data Storage sales were up 66.3% from the comparable 2009 period due to an 
increase in demand by our data storage customers as the global economy improved from 2009. By region, net sales increased by 457.3% in the 

            Dollar and  
   

      Nine months ended  
   Percentage  

   
      September 30,  

   Change  
   

      2010  
   2009  

   Year to Year  
   

Net sales  
   $ 633,233 

   100.0 %  $ 163,270 
   100.0 %  $ 469,963 

   287.8 % 
Cost of sales  

   342,210 
   54.0 

   105,566 
   64.7 

   236,644 
   224.2 

   
Gross profit  

   291,023 
   46.0 

   57,704 
   35.3 

   233,319 
   404.3 

   
Operating expenses (income):  

                                 
Selling, general and administrative  

   62,852 
   9.9 

   41,926 
   25.7 

   20,926 
   49.9 

   
Research and development  

   47,861 
   7.6 

   29,327 
   18.0 

   18,534 
   63.2 

   
Amortization  

   3,711 
   0.6 

   3,775 
   2.3 

   (64 )  (1.7 )  
Restructuring  

   (179 )  (0.0 )  4,770 
   2.9 

   (4,949 )  
  

*  
Asset impairment  

   —
   —

   304 
   0.2 

   (304 )  (100.0 )  
Other, net  

   75 
   0.0 

   368 
   0.2 

   (293 )  (79.6 )  
Total operating expenses  

   114,320 
   18.1 

   80,470 
   49.3 

   33,850 
   42.1 

   
Operating income (loss)  

   176,703 
   27.9 

   (22,766 )  (13.9 )  199,469 
     

*  
Interest expense, net  

   5,181 
   0.8 

   5,063 
   3.1 

   118 
   2.3 

   
Income (loss) from continuing 

operations before income taxes  
   171,522 

   27.1 
   (27,829 )  (17.0 )  199,351 

     

*  
Income tax provision  

   7,663 
   1.2 

   2,379 
   1.5 

   5,284 
   222.1 

   
Income (loss) from continuing 

operations  
   163,859 

   25.9 
   (30,208 )  (4.8 )  194,067 

   30.6 
   

                                    
Discontinued operations:  

                                 
Income (loss) from discontinued 

operations  
   3,546 

   0.6 
   (5,206 )  (0.8 )  8,752 

     

*  
Income tax provision (benefit)  

   2,805 
   0.4 

   (1,037 )  (0.2 )  3,842 
     

*  
Income (loss) from discontinued 

operations  
   741 

   0.1 
   (4,169 )  (2.6 )  199,351 

     

*  
Net income (loss)  

      164,600 
   26.0 

      (34,377 )  (21.1 )  
   202,819 

   43.2 
   

Net loss attributable to noncontrolling 
interest  

   —
   —

   (65 )  0.1 
   65 

   (100.0 )  
Net income (loss) attributable to 

Veeco  
   $ 164,600 

   26.0 %  $ (34,312 )  (21 )%  $ 198,912 
     

*  

      Sales  
   Orders  

         
      Nine months ended  

   Dollar and Percentage  
   Nine months ended  

   Dollar and Percentage  
   Book to Bill  

   
      September 30,  

   Change  
   September 30,  

   Change  
   Ratio  

   
      2010  

   2009  
   Year to Year  

   2010  
   2009  

   Year to Year  
   2010  

   2009  
   

Segment Analysis  
                                                     

LED & Solar  
   $  539,765 

   $  107,050 
   $  432,715 

   404.2 %  $  715,320 
   $  264,092 

   $  451,228 
   170.9 % 1.33 

   2.47 
   

Data Storage  
   93,468 

   56,220 
   37,248 

   66.3 
   111,370 

   44,379 
   66,991 

   151.0 
   1.19 

   0.79 
   

Total  
   $  633,233 

   $  163,270 
   $  469,963 

   287.8 %  $  826,690 
   $  308,471 

   $  518,219 
   168.0 % 1.31 

   1.89 
   

Regional Analysis  
                                                     

Americas  
   $  63,484 

   $  39,361 
   $  24,123 

   61.3 %  $  72,551 
   $  51,645 

   $  20,906 
   40.5 % 1.14 

   1.31 
   

EMEA  
   65,673 

   33,454 
   32,219 

   96.3 
   57,604 

   27,817 
   29,787 

   107.1 
   0.88 

   0.83 
   

Asia Pacific  
   504,076 

   90,455 
   413,621 

   457.3 
   696,535 

   229,009 
   467,526 

   204.2 
   1.38 

   2.53 
   

Total  
   $  633,233 

   $  163,270 
   $  469,963 

   287.8 %  $  826,690 
   $  308,471 

   $  518,219 
   168.0 % 1.31 

   1.89 
   



Asia Pacific region, primarily due to MOCVD sales to HB LED customers, while sales in the Americas and EMEA  also increased 
61.3% and 96.3%,  respectively. We believe that there will continue to be period-to-period variations in the geographic distribution of sales.  
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Orders for the nine months ended September 30, 2010 increased 168.0% from the comparable 2009 period. By segment, the 170.9% 
increase in orders for LED & Solar was principally driven by HB LED based manufacturers increasing production for television and laptop 
backlighting applications. The 151.0% increase in Data Storage orders resulted from an increase in demand by our data storage customers due 
to both capacity expansion and technology buys.  

   
Gross Profit  
   

Gross profit, as a percentage of net sales, for the nine months ended September 30, 2010, was 46.0%, compared to 35.3% in the 
comparable 2009 period. LED & Solar gross margins increased to 45.9% from 36.4% and Data Storage gross margins increased to 47.2% from 
34.4%, driven primarily by cost reduction, favorable product mix and increased sales volume in each segment. For the nine months ended 
September 30, 2009, Data Storage gross margins were also negatively impacted by a charge of $1.5 million for the write-off of inventory 
associated with the discontinuance of certain product lines.  

   
Operating Expenses  
   

Selling, general and administrative expenses increased by $20.9 million, or 49.9%, from the comparable 2009 period, however, 
decreased from 25.7% of net sales to 9.9% of sales. The dollar increase was primarily due to an increase in bonus and profit sharing expense, 
equity-based compensation, travel and entertainment expenses, salary and related expenses and professional fees associated primarily with the 
significant increase in business activity in our LED & Solar segment.  

   
Research and development expenses increased $18.5 million from the comparable 2009 period, however, decreased from 18.0% of net 

sales to 7.6% of sales. The dollar increase was primarily due to increased spending in our LED & Solar segment to support future growth.  
   
Restructuring included a credit of approximately $0.2 million during the nine months ended September 30, 2010 due to a change in 

estimate for one of our abandoned leased facilities. Restructuring expense of $4.8 million in the nine months ended September 30, 2009 
consisted of $3.5 million of personnel severance costs resulting from a reduction in workforce, $0.9 million of lease-related costs and $0.4 
million of moving and consolidation costs incurred in our Data Storage segment associated with vacating our Camarillo, CA facilities. In 
addition, there was also a $0.3 million asset impairment charge.  

   
Other, net for the nine months ended September 30, 2010 included a no foreign currency exchange gain or loss compared to a foreign 

exchange gain of $0.1 million in the comparable 2009 period.  
   

Income Taxes  
   

Our provision for income taxes consists of U.S. federal, state and local and foreign taxes in amounts necessary to align our quarter-to-
date tax provision with the effective tax rate we expect to achieve for the full year.  

   
For the nine months ended September 30, 2010, the Company had an effective tax rate of 4.5% and recorded a provision for income 

taxes of $7.7 million.  The provision for income taxes includes $11.2 million relating to U.S federal, state and local and foreign taxes offset by 
a discrete tax benefit of $3.5 million primarily related to state research and development tax credits as the Company had a favorable resolution 
of an income tax audit.  

   
The effective tax rate is lower than the statutory rate primarily due to the Company’s ability to realize a significant portion of its 

deferred tax assets, primarily related to net operating loss carryforwards and federal tax credits, on a more-likely-than-not basis based on the 
forecasted results of operations for the year ending December 31, 2010.  

   
For the nine months ended September 30, 2009, the Company recorded a provision for income taxes of $1.3 million related to U.S 

federal, state and local and foreign taxes.  
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Liquidity and Capital Resources  
   

Historically, our principal capital requirements have included the funding of acquisitions, capital expenditures and repayment of debt. 
We traditionally have generated cash from operations and debt and stock issuances. Our ability to generate sufficient cash flows from 
operations is dependent on the continued demand for our products and services. A summary of the cash flow activity for the nine months ended 
September 30, 2010 and 2009, respectively, is as follows ( in thousands ):  

   

   
We had a net increase in cash of $129.6 million during the nine months ended September 30, 2010. Cash provided by operations was 

$187.9 million for this period, as compared to cash provided by operations of $21.7 million for the comparable 2009 period. Net income 
adjusted for non-cash items provided operating cash flows of $152.8 million for the nine months ended September 30, 2010, whereas $1.1 
million was used in operating cash flows in the comparable 2009 period. Net cash provided by operations for the nine months ended 
September 30, 2010 included a decrease in net operating assets of $35.0 million. Inventories increased by approximately $24.6 million, 
principally to support significant MOCVD order activity. Accounts receivable increased $61.5 million, due to higher sales volume when 
compared to the fourth quarter of 2009. Accrued expenses and other current liabilities increased $138.9 million, due primarily to an increase in 
customer deposits. Accounts payable also increased by $19.9 million, due to the higher level of business activity.  

   
Cash used in investing activities of $91.4 million for the nine months ended September 30, 2010 primarily related to purchases of 

additional short-term investments of $246.5 million, $31.6 million transferred to restricted cash and $31.6 million in purchases of treasury 
stock, capital expenditures of $8.0 million, partially offset by the sale or redemption of short-term investments of $224.7 million. Cash used in 
investing activities of $17.1 million for the nine months ended September 30, 2009 primarily related to the $9.8 million earn-out payments and 
$4.6 million in capital expenditures, of which $4.1 million is principally attributable to our LED & Solar segment. During the remainder of 
2010, we estimate we will invest an additional $10.7 million in capital expenditures primarily related to lab tools for high-growth opportunities, 
as well as for plant expansion and building improvements.  

   
Cash provided by financing activities of $33.0 million and $2.3 million for the nine months ended September 30, 2010 and 2009 

primarily related to stock option exercises.  
   
Based on forecasted results of operations for the year ending December 31, 2010, we expect to exhaust our net federal operating loss 

carryforwards (“NOLs”) and federal tax credits (“FTCs”) this year. As a result, we anticipate paying taxes when the NOLs and FTCs are 
exhausted.  

   
At September 30, 2010, we have $31.6 million of restricted cash which serves as collateral for bank guarantees which provide 

financial assurance that we will fulfill certain customer obligations. The cash is held in custody by the issuing bank, and is restricted as to 
withdrawal or use while the related bank guarantees are outstanding.  

   
On August 15, 2010, we signed a definitive agreement to sell our metrology business to Bruker Corporation comprising our entire 

Metrology reporting segment. At closing, on October 7, 2010, we received $229.4 million in cash consideration of which 10% of such 
consideration will be held in escrow. The final purchase price is subject to certain post-closing adjustments related to final working capital. We 
expect to record a net gain on the sale of approximately $99 million during the fourth quarter.  

   
As of September 30, 2010, we have outstanding $105.6 million aggregate principal amount of 4.125% convertible subordinated notes 

due April 15, 2012 (the “Notes”). We pay interest on the Notes on April 15 and October 15 of each year. We have previously engaged in 
repurchase transactions of our Notes and may enter into  
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      Nine months ended  
   

      September 30,  
   

      2010  
   2009  

   
Net income (loss)  

   $ 164,600 
   $ (34,377 ) 

Net cash provided by operating activities  
   $ 187,871 

   $ 21,668 
   

Net cash used in investing activities  
   (91,371 )  (17,084 ) 

Net cash provided by financing activities  
   33,005 

   2,263 
   

Effect of exchange rates on cash and cash equivalents  
   139 

   (8 ) 
Net increase in cash and cash equivalents  

   129,644 
   6,839 

   
Cash and cash equivalents at beginning of period  

   148,500 
   102,521 

   
Cash and cash equivalents at end of period  

   $ 278,144 
   $ 109,360 
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similar transactions in the future depending on market conditions, our cash position and other factors.  
   

The Notes are initially convertible into 36.7277 shares of common stock per $1,000 principal amount of Notes (equivalent to a 
conversion price of $27.23 per share or a premium of 38% over the closing market price for Veeco’s common stock on April 16, 2007). On or 
after April 20, 2011, we may redeem the notes, in whole or in part, for cash at 100% of the principal amount of the notes to be redeemed plus 
accrued and unpaid interest to, but not including, the redemption date. Holders may convert the Notes at any time during the period beginning 
on January 15, 2012 through the close of business on the second day prior to April 15, 2012 and earlier upon the occurrence of certain events 
including if the notes have been called for redemption or if, for a given fiscal quarter, our common stock trades at prices equal to 130% of the 
conversion price for at least 20 trading days during the final 30 trading days of the immediately preceding fiscal quarter. At the end of the third 
quarter of 2010, our common stock was not trading at prices equal to or above 130% of the conversion price for the specified period and, as a 
result, the Notes will not be convertible during the fourth quarter of 2010.  If the Notes are converted, we have the ability and intent to pay the 
principal balance of notes tendered for conversion in cash. We will re-perform this test each quarter up to and including the fourth quarter of 
2011.  

   
We believe that existing cash balances together with cash generated from operations will be sufficient to meet our projected working 

capital and other cash flow requirements for the next twelve months, as well as our contractual obligations. We believe we will be able to meet 
our obligation to repay the $105.6 million of outstanding Notes that mature on April 15, 2012 with cash and short-term investments on hand.  

   
In 2006 we purchased 19.9% of the common stock of Fluens Corporation (“Fluens”). On May 14, 2009, we acquired the remaining 

80.1% of Fluens for $1.5 million and an earn-out arrangement based on future performance. No gain or loss was recognized upon the purchase 
of the 80.1% portion. The difference between the purchase price including the earn-out consideration and the amount by which noncontrolling 
interest was reduced on the balance sheet was attributed to equity of Veeco. Such difference amounted to approximately $1.0 million, and was 
recorded as additional paid-in capital. We paid $0.5 million of the $1.5 million purchase price of the 80.1% remaining portion of Fluens upon 
closing, as well as $0.2 million in respect of the earn-out arrangement for periods prior to 2009. We paid a second installment of $0.5 million of 
the purchase price on September 30, 2009. We paid the remaining $0.5 million of the $1.5 million in the first quarter of 2010, which was 
included in accrued expenses in the accompanying condensed consolidated Balance Sheet at December 31, 2009.  

   
Common Stock Repurchase Program  
   

The Company’s share repurchase activity for the three and nine months ended September 30, 2010 was as follows (in thousands, 
except share data) :  
   

   
At September 30, 2010, there remained $168.4 million of authorization for future repurchases.  
   

Contractual Obligations  
   

There have been no significant changes to our “Contractual Obligations” table, except for purchase commitments, in Part II, Item 7, 
“Management’s Discussion and Analysis of Financial Condition and Results of Operations” of our 2009 Annual Report on Form 10-K. The 
purchase commitments outstanding at September 30, 2010 were $244.0 million.  
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      Three months ended  
   Nine months ended  

   
      September 30,  

   September 30,  
   

      2010  
   2009  

   2010  
   2009  

   
Cost of repurchases  

   $ 31,602 
   $ —

   $ 31,602 
   $ —

   
Shares repurchased and held in treasury  

   929,382 
   —

   929,382 
   —

   
Average cost per share  

   $ 34.00 
   $ —

   $ 34.00 
   $ —
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Application of Critical Accounting Policies  
   

General:   Our discussion and analysis of our financial condition and results of operations are based upon our Consolidated Financial 
Statements, which have been prepared in accordance with accounting principles generally accepted in the United States. The preparation of 
these financial statements requires us to make estimates and judgments that affect the reported amounts of assets, liabilities, revenues and 
expenses. Management continually monitors and evaluates its estimates and judgments, including those related to bad debts, inventories, 
intangible and other long-lived assets, income taxes, warranty obligations, restructuring costs, and contingent liabilities, including potential 
litigation. Management bases its estimates and judgments on historical experience and on various other factors that are believed to be 
reasonable under the circumstances, the results of which form the basis for making judgments about the carrying values of assets and liabilities 
that are not readily apparent from other sources. Actual results may differ from these estimates under different assumptions or conditions. We 
consider certain accounting policies related to revenue recognition, the valuation of inventories, the impairment of goodwill and indefinite-
lived intangible assets, the impairment of long-lived assets, fair value measurements, warranty costs, the accounting for income taxes and 
equity-based compensation to be critical policies due to the estimation processes involved in each.  
   

Revenue Recognition:   We recognize revenue based on current accounting guidance provided by the Securities and Exchange 
Commission and the Financial Accounting Standards Board (“FASB”). Our revenue transactions include sales of products under multiple-
element arrangements. Revenue under these arrangements is allocated to each element based upon its estimated fair market value .  
   

We consider a broad array of facts and circumstances when evaluating each of our sales arrangements in determining when to 
recognize revenue, including specific terms of the purchase order, contractual obligations to the customer, the complexity of the customer’s 
post delivery acceptance provisions, customer creditworthiness and the installation process. Revenue is recognized when persuasive evidence 
of an arrangement exists, the sales price is fixed or determinable, collectability is reasonably assured and no uncertainties exist regarding 
customer acceptance. For transactions on which we recognize systems revenue, either at the time of shipment or delivery, our contractual 
arrangements with customers do not contain provisions for right of return or forfeiture, refund or other purchase price concessions. Sales 
arrangements are reviewed on a case-by-case basis; however, we have established a revenue recognition protocol as described below.  
   

Systems, which are sold to manufacturers in the LED, solar, data storage and semiconductor industries and are used in manufacturing 
facilities and commercial production environments typically include process acceptance criteria based upon Veeco and/or customer 
specifications. We are generally required to install these products and demonstrate compliance with acceptance tests at the customer’s facility. 
Generally, based upon the terms of the sales arrangement, these products are sold with a retention (typically 10% to 20% of the sales contract 
value) which is payable by the customer when installation and field acceptance is completed. Such installations are not considered complex and 
are not deemed essential to the functionality of the equipment because they do not involve significant changes to the features or capabilities of 
the equipment or involve building complex interfaces or connections. Installation normally represents only 2% - 4% of the fair value of the 
sales contract. Sales arrangements for these systems are bifurcated into separate units of accounting or elements based on objective evidence of 
fair value. The two elements are the system and installation of the system. The amount of revenue allocated to each element is based upon its 
relative fair value. The price charged when the system or installation service is sold separately generally determines fair value.  The value of 
the installation service is based upon the fair value of the service performed, including labor, which is based upon the estimated time to 
complete the installation at hourly rates, and material components. We recognize revenue for the system or delivered element since the 
delivered item has value to the customer on a standalone basis, there is objective and reliable evidence of the fair value of the undelivered item 
(i.e., the installation service) and delivery or performance of the undelivered item is considered probable and substantially in our control, based 
on our historical experience. The value of the undelivered element is the greater of the fair value of the installation or the portion of the sales 
price that will not be received until the installation is completed (i.e., the retention amount). System revenue is generally recognized upon 
shipment or delivery provided title and risk of loss has passed to the customer. Revenue from installation services is recognized at the time 
acceptance is received from the customer. If the arrangement does not meet all the above criteria, the entire amount of the sales arrangement is 
deferred until the criteria have been met or all elements have been delivered to the customer or been completed.  
   

For new products, new applications of existing products, or for products with substantive customer acceptance provisions where 
performance cannot be fully assessed prior to meeting customer specifications at the customer site, revenue is recognized upon completion of 
installation and receipt of final customer acceptance. Since title to goods generally passes to the customer upon shipment or delivery and 80% 
to 90% of the contract amount becomes payable at that time, inventory is relieved and accounts receivable is recognized for the amount billed 
at the time of shipment. The  
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profit on the amount billed for these transactions is deferred and recognized as deferred profit in the accompanying Condensed Consolidated 
Balance Sheets.  
   

In Japan, where our contractual terms with customers generally specify risk of loss and title transfers upon customer acceptance, 
revenue is recognized and the customer is billed upon receipt of written customer acceptance.  
   

Revenue related to maintenance and service contracts is recognized ratably over the applicable contract term.  Component and spare 
part revenue is recognized at the time of shipment or delivery in accordance with the terms of the applicable sales arrangement.  
   

Inventory Valuation:   Inventories are stated at the lower of cost (principally first-in, first-out method) or market. Management 
evaluates the need to record adjustments for impairment of inventory on a quarterly basis. Our policy is to assess the valuation of all 
inventories, including raw materials, work-in-process, finished goods, and spare parts and other service inventory. Obsolete inventory or 
inventory in excess of management’s estimated usage for the next 12 month’s requirements is written-down to its estimated market value, if 
less than its cost. Inherent in the estimates of market value are management’s estimates related to our future manufacturing schedules, customer 
demand, technological and/or market obsolescence, possible alternative uses, and ultimate realization of excess inventory.  
   

Goodwill and Indefinite-Lived Intangible Asset Impairment:   The Company does not amortize goodwill or intangible assets with 
indefinite useful lives, but instead tests the balances in these asset accounts for impairment at least annually at the reporting unit level. Our 
policy is to perform this annual impairment test in the fourth quarter of each fiscal year or more frequently if impairment indicators arise. 
Impairment indicators include, among other conditions, cash flow deficits, a historical or anticipated decline in revenue or operating profit, 
adverse legal or regulatory developments, and a material decrease in the fair value of some or all of the assets.  

   
Pursuant to relevant accounting pronouncements we are required to determine if it is appropriate to use the operating segment as 

defined under accounting guidance as the reporting unit or one level below the operating segment, depending on whether certain criteria are 
met. We have identified two reporting units that are required to be reviewed for impairment. The reporting units are LED & Solar and Data 
Storage. In identifying the reporting units management considered the economic characteristics of operating segments including the products 
and services provided, production processes, types or classes of customer and product distribution.  

   
We perform this impairment test by first comparing the fair value of our reporting units to their respective carrying amount. When 

determining the estimated fair value of a reporting unit, we utilize a discounted future cash flow approach since reported quoted market prices 
are not available for our reporting units. Developing the estimate of the discounted future cash flow requires significant judgment and 
projections of future financial performance. The key assumptions used in developing the discounted future cash flows are the projection of 
future revenues and expenses, working capital requirements, residual growth rates and the weighted average cost of capital. In developing our 
financial projections, we consider historical data, current internal estimates and market growth trends. Changes to any of these assumptions 
could materially change the fair value of the reporting unit. We reconcile the aggregate fair value of our reporting units to the Company’s 
adjusted market capitalization as a supporting calculation. The adjusted market capitalization is calculated by multiplying the average share 
price of our common stock for the last ten trading days prior to the measurement date by the number of outstanding common shares and adding 
a control premium.  

   
If the carrying value of the reporting units exceed the fair value we would then compare the implied fair value of our goodwill to the 

carrying amount in order to determine the amount of the impairment, if any.  
   
Definite-Lived Intangible and Long-Lived Asset Impairment: Long-lived assets, such as property, plant, and equipment, and intangible 

assets with definite useful lives, are reviewed for impairment whenever events or changes in circumstances indicate that the carrying amount of 
an asset may not be recoverable. Impairment indicators include, among other conditions, cash flow deficits, a historical or anticipated decline in 
revenue or operating profit, adverse legal or regulatory developments, and a material decrease in the fair value of some or all of the assets. 
Assets are grouped at the lowest level for which there is identifiable cash flows that are largely independent of the cash flows generated by 
other asset groups. Recoverability of assets to be held and used is measured by a comparison of the carrying amount of an asset to the estimated 
undiscounted future cash flows expected to be generated by the asset. If the carrying amount of an asset exceeds its estimated future cash flows, 
an impairment charge is recognized by the amount by which the carrying amount of the asset exceeds the fair value of the asset.  

   
Fair Value Measurements: Accounting guidance for our non-financial assets and non-financial liabilities requires that we disclose the 

type of inputs we use to value our assets and liabilities, based on three categories of  
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inputs as defined in such. Level 1 inputs are quoted, unadjusted prices in active markets for identical assets or liabilities that the company has 
the ability to access at the measurement date. Level 2 inputs are inputs other than quoted prices included within Level 1 that are observable for 
the asset or liability, either directly or indirectly, such as quoted prices for similar assets or liabilities. Level 3 inputs are unobservable inputs 
for the asset or liability. Unobservable inputs are used to measure fair value to the extent that observable inputs are not available, thereby 
allowing for situations in which there is little, if any, market activity for the asset or liability at the measurement date. These requirements apply 
to our long-lived assets, goodwill and intangible assets. We use Level 3 inputs to value all of such assets and the methodology we use to value 
such assets has not changed since December 31, 2009. The Company primarily applies the market approach for recurring fair value 
measurements.  
   

Warranty Costs:   We estimate the costs that may be incurred under the warranty we provide and record a liability in the amount of 
such costs at the time the related revenue is recognized. Estimated warranty costs are determined by analyzing specific product and historical 
configuration statistics and regional warranty support costs. Our warranty obligation is affected by product failure rates, material usage, and 
labor costs incurred in correcting product failures during the warranty period. Unforeseen component failures or exceptional component 
performance can also result in changes to warranty costs. If actual warranty costs differ substantially from our estimates, revisions to the 
estimated warranty liability would be required.  
   

Income Taxes:   As part of the process of preparing our Condensed Consolidated Financial Statements, we are required to estimate our 
income taxes in each of the jurisdictions in which we operate. This process involves estimating the actual current tax expense, together with 
assessing temporary differences resulting from differing treatment of items for tax and accounting purposes. These differences result in 
deferred tax assets and liabilities, which are included within our Condensed Consolidated Balance Sheets. The carrying value of our deferred 
tax assets is adjusted by a partial valuation allowance to recognize the extent to which the future tax benefits will be recognized on a more 
likely than not basis. Our net deferred tax assets consist primarily of net operating loss and tax credit carry forwards, and timing differences 
between the book and tax treatment of inventory, acquired intangible assets and other asset valuations. Realization of these net deferred tax 
assets is dependent upon our ability to generate future taxable income.  
   

We record valuation allowances in order to reduce our deferred tax assets to the amount expected to be realized. In assessing the 
adequacy of recorded valuation allowances, we consider a variety of factors, including the scheduled reversal of deferred tax liabilities, future 
taxable income, and prudent and feasible tax planning strategies. Under the relevant accounting guidance, factors such as current and previous 
operating losses are given significantly greater weight than the outlook for future profitability in determining the deferred tax asset carrying 
value.  
   

Relevant accounting guidance addresses the determination of how tax benefits claimed or expected to be claimed on a tax return 
should be recorded in the financial statements. Under such guidance, we must recognize the tax benefit from an uncertain tax position only if it 
is more likely than not that the tax position will be sustained on examination by the taxing authorities, based on the technical merits of the 
position. The tax benefits recognized in the financial statements from such uncertain tax positions are measured based on the largest benefit that 
has a greater than fifty percent likelihood of being realized upon ultimate resolution.  
   

Equity-based Compensation: Equity-based compensation cost is measured at the grant date, based on the fair value of the award and is 
recognized as expense over the employee requisite service period. In order to determine the fair value of stock options on the date of grant, we 
apply the Black-Scholes option-pricing model. Inherent in the model are assumptions related to risk-free interest rate, dividend yield, expected 
stock-price volatility and option life.  

   
The risk-free rate assumed in valuing the options is based on the U.S. Treasury yield curve in effect at the time of grant for the 

expected term of the option. The dividend yield assumption is based on the Company’s historical and future expectation of dividend payouts. 
While the risk-free interest rate and dividend yield are less subjective assumptions, typically based on factual data derived from public sources, 
the expected stock-price volatility and option life assumptions require a level of judgment which make them critical accounting estimates.  

   
We use an expected stock-price volatility assumption that is a combination of both historical volatility, calculated based on the daily 

closing prices of our common stock over a period equal to the expected term of the option and implied volatility, utilizing market data of 
actively traded options on our common stock, which are obtained from public data sources. We believe that the historical volatility of the price 
of our common stock over the expected term of the option is a strong indicator of the expected future volatility and that implied volatility takes 
into consideration market expectations of how future volatility will differ from historical volatility. Accordingly, we believe a combination of 
both historical and implied volatility provides the best estimate of the future volatility of the market price of our common stock.  
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The expected term, representing the period of time that options granted are expected to be outstanding, is estimated using a lattice-
based model incorporating historical post vest exercise and employee termination behavior.  

   
We estimate forfeitures using our historical experience, which is adjusted over the requisite service period based on the extent to 

which actual forfeitures differ or are expected to differ, from such estimates. Because of the significant amount of judgment used in these 
calculations, it is reasonably likely that circumstances may cause the estimate to change.  

   
With regard to the weighted-average option life assumption, we consider the exercise behavior of past grants and model the pattern of 

aggregate exercises.  
   

Recent Accounting Pronouncements  
   

Subsequent Events: The FASB has issued amended guidance for subsequent events. The amendment removes the requirement for an 
SEC filer to disclose a date through which subsequent events have been evaluated in both issued and revised financial statements. Revised 
financial statements include financial statements revised as a result of either correction of an error or retrospective application of U.S. GAAP. 
The FASB also clarified that if the financial statements have been revised, then an entity that is not an SEC filer should disclose both the date 
that the financial statements were issued or available to be issued and the date the revised financial statements were issued or available to be 
issued. The FASB believes these amendments remove potential conflicts with the SEC’s literature. All of the amendments were effective upon 
issuance (February 24, 2010). The adoption of this guidance did not have a material impact on the Company’s condensed consolidated 
financial statements.  

   
Fair Value Measurements : In January 2010, the FASB issued amended guidance for Fair Value Measurements and Disclosures. This 

update requires some new disclosures and clarifies existing disclosure requirements about fair value measurement. The FASB’s objective is to 
improve these disclosures and, thus, increase the transparency in financial reporting. Specifically, this update requires that a reporting entity 
disclose separately the amounts of significant transfers in and out of Level 1 and Level 2 fair value measurements and describe the reasons for 
the transfers; and in the reconciliation for fair value measurements using significant unobservable inputs, a reporting entity should present 
separately information about purchases, sales, issuances, and settlements. In addition, this update clarifies the requirements of existing 
disclosures. For purposes of reporting fair value measurement for each class of assets and liabilities, a reporting entity needs to use judgment in 
determining the appropriate classes of assets and liabilities; and a reporting entity should provide disclosures about the valuation techniques 
and inputs used to measure fair value for both recurring and nonrecurring fair value measurements. This update was adopted on January 1, 
2010, except for the disclosures about purchases, sales, issuances, and settlements in the roll forward of activity in Level 3 fair value 
measurements. The adoption of this guidance did not have a material impact on the Company’s condensed consolidated financial statements. 
Those disclosures are effective for fiscal years beginning after December 15, 2010, and for interim periods within those fiscal years. Early 
application is permitted. The Company does not believe that this guidance will have a material impact on its condensed consolidated financial 
statements.  

   
Revenue Recognition: In October 2009, the FASB issued amended guidance related to multiple-element arrangements which requires 

an entity to allocate arrangement consideration at the inception of an arrangement to all of its deliverables based on their relative selling prices. 
This update eliminates the use of the residual method of allocation and requires the relative-selling-price method in all circumstances. All 
entities must adopt the guidance no later than the beginning of their first fiscal year beginning on or after June 15, 2010. Entities may elect to 
adopt the guidance through either prospective application for revenue arrangements entered into or materially modified, after the effective date 
or through retrospective application to all revenue arrangements for all periods presented. The Company does not believe that this guidance 
will have a material impact on its condensed consolidated financial statements.  
   

In October 2009, the FASB issued amended guidance that is expected to significantly affect how entities account for revenue 
arrangements that contain both hardware and software elements. As a result, many tangible products that rely on software will be accounted for 
under the revised multiple-element arrangements revenue recognition guidance, rather than the software revenue recognition guidance. The 
revised guidance must be adopted by all entities no later than fiscal years beginning on or after June 15, 2010. An entity must select the same 
transition method and same period for the adoption of both this guidance and the revisions to the multiple-element  
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arrangements guidance noted above.  The Company does not believe that this guidance will have a material impact on its condensed 
consolidated financial statements.  
   
Item 3. Quantitative and Qualitative Disclosures About Market Risk.  
   

Our net sales to foreign customers represented approximately 92.5% and 90.0% of our total net sales for the three and nine months 
ended September 30, 2010, respectively, and 84.7% and 76.0% for the comparable 2009 periods. We expect that net sales to foreign customers 
will continue to represent a large percentage of our total net sales. Our net sales denominated in foreign currencies represented approximately 
1.5% and 2.2% of our total net sales for the three and nine months ended September 30, 2010  respectively, and 3.4% and 5.9% for the 
comparable 2009 periods.  

   
The aggregate foreign currency exchange gain (loss) included in determining the condensed consolidated results of operations was 

approximately $0.1 million and $(0.1) million during the three months ended September 30, 2010 and 2009, respectively. Included in the 
aggregate foreign currency exchange gain were losses related to forward contracts of $(0.1) million during the three months ended 
September 30, 2010. The aggregate foreign currency exchange loss included in determining the condensed consolidated results of operations 
was approximately $(0.3) million and $(0.6) million during the nine months ended September 30, 2010 and 2009, respectively. Included in the 
aggregate foreign currency exchange loss were gains related to forward contracts of $0.1 million during the nine months ended September 30, 
2009. These amounts were recognized and are included in other, net in the accompanying condensed consolidated statements of operations.  

   
We are exposed to financial market risks, including changes in foreign currency exchange rates. The change in currency exchange 

rates that have the largest impact on translating our international operating profit is the Japanese Yen. We use derivative financial instruments 
to mitigate these risks. We do not use derivative financial instruments for speculative or trading purposes. We generally enter into monthly 
forward contracts to reduce the effect of fluctuating foreign currencies on short-term foreign currency-denominated intercompany transactions 
and other known currency exposures. The weighted average notional amount of derivative contracts outstanding during the three and nine 
months ended September 30, 2010 was approximately $6.8 and $5.9 million, respectively.  

   
As of September 30, 2010, approximately $0.2 million of losses related to forward contracts were included in accrued expenses and 

other current liabilities and were subsequently paid in October 2010. As of December 31, 2009, approximately $0.2 million of gains related to 
forward contracts were included in prepaid expenses and other current assets and were subsequently received in January 2010. Monthly 
forward contracts with a notional amount of $1.7 million, entered into in September 2010, will be settled in October 2010. The fair value of the 
contracts at inception was zero, which did not significantly change at September 30, 2010.  

   
We believe that based upon our hedging program, a 10% change in foreign exchange rates would have an immaterial impact on the 

consolidated results of operations. We believe that this quantitative measure has inherent limitations because, as discussed in the first paragraph 
of this section, it does not take into account any governmental actions or changes in either customer purchasing patterns or our financing and 
operating strategies.  

   
Assuming third quarter 2010 variable debt and investment levels, the effect of a one-point change in interest rates would not have a 

material effect on net interest expense.  
   

Item 4. Controls and Procedures.  
   

Our senior management is responsible for establishing and maintaining a system of disclosure controls and procedures (as defined in 
Rule 13a-15 and 15d-15 under the Securities Exchange Act of 1934 (the “Exchange Act”)) designed to ensure that information required to be 
disclosed by us in the reports that we file or submit under the Exchange Act is recorded, processed, summarized and reported within the time 
periods specified in the Securities and Exchange Commission’s rules and forms. Disclosure controls and procedures include, without 
limitation, controls and procedures designed to ensure that information required to be disclosed by an issuer in the reports that it files or 
submits under the Exchange Act is accumulated and communicated to the issuer’s management, including its principal executive officer or 
officers and principal financial officer or officers, or persons performing similar functions, as appropriate to allow timely decisions regarding 
required disclosure.  

   
We have evaluated the effectiveness of the design and operation of our disclosure controls and procedures under the supervision of 

and with the participation of management, including the chief executive officer and chief financial officer, as of the end of the period covered 
by this report. Based on that evaluation, our chief executive  
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officer and our chief financial officer concluded that our disclosure controls and procedures are effective to ensure that information required to 
be disclosed by us in reports that we file or submit under the Exchange Act is recorded, processed, summarized and reported within the time 
periods specified in Securities and Exchange Commission rules and forms and is accumulated and communicated to our management, 
including our principal executive officer and principal financial officer or persons performing similar functions, as appropriate to allow timely 
decisions regarding required disclosure.  

   
There have been no significant changes in our internal controls or other factors during the fiscal quarter ended September 30, 2010 that 

have materially affected or are reasonably likely to materially affect our internal control over financial reporting.  
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Part II. OTHER INFORMATION  
   
Item 1.  Legal Proceedings  
   

We are involved in various legal proceedings arising in the normal course of our business. We do not believe that the ultimate 
resolution of these matters will have a material adverse effect on our consolidated financial position, results of operations or cash flows.  

   
Item 1A.  Risk Factors.  
   
Information regarding risk factors appears in the “Safe Harbor Statement” at the beginning of this Quarterly Report on Form 10-Q, in Part I — 
Item 1A of our Annual Report on Form 10-K for the year ended December 31, 2009 and in Part II — Item 1A of our Quarterly Report on 
Form 10-Q for the quarter ended June 30, 2010. There have been no material changes from the risk factors previously disclosed in our 2009 
Annual Report and our Quarterly Report on Form 10-Q for the quarter ended June 30, 2010.  
   
Item 2. Unregistered Sales of Equity Securities and Use of Proceeds  
   
The following table contains the Company’s stock repurchases of equity securities in the second quarter of 2010:  
   

   

(1)                                                       On August 24, 2010, we announced that our Board of Directors had authorized the repurchase of up to $200 million of 
our common stock until August 26, 2011. The program does not obligate the Company to acquire any particular amount 
of common stock and may be modified or suspended at any time at the Company’s discretion.  

   
33  

 

Period  
   

Total Number of  
Shares  

Repurchased  
   

Average  
Price Paid  
Per Share  

   

Total Number of Shares  
Purchased as Part of Publicly  

Announced Program (1)  
   

Approximate Dollar Value of  
Shares that May Yet Be Purchased  

Under the Program (1)  
   

Fiscal month of September 
2010 (August 30, 2010 - 
September 26, 2010)  

   929,382 
   $ 34.00 

   929,382 
   $ 168,397,600 
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Item 6. Exhibits.  
   

Unless otherwise indicated, each of the following exhibits has been previously filed with the SEC by the Company under File No. 0-
16244.  

   

   

*       Filed herewith  
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Number  
   Description  

   
Incorporated by Reference to the  

Following Document:  
               

2.1  
   

Stock Purchase Agreement dated August 15, 2010 among Veeco Instruments Inc., 
Veeco Metrology Inc. and Bruker Corporation  

   
*  

               
10.1  

   
Letter Agreement dated September 23, 2010 between Veeco Instruments Inc. and Mark 
R. Munch  

   
*  

               
31.1  

   
Certification of Chief Executive Officer pursuant to Rule 13a—14(a) or Rule 15d—14
(a) of the Securities and Exchange Act of 1934.  

   
*  

               
31.2  

   
Certification of Chief Financial Officer pursuant to Rule 13a—14(a) or Rule 15d—14
(a) of the Securities and Exchange Act of 1934.  

   
*  

               
32.1  

   
Certification of Chief Executive Officer pursuant to 18 U.S.C. Section 1350, as 
adopted pursuant to Section 906 of the Sarbanes- Oxley Act of 2002.  

   
*  

               
32.2  

   
Certification of Chief Financial Officer pursuant to 18 U.S.C. Section 1350, as adopted 
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STOCK PURCHASE AGREEMENT  

   
THIS STOCK PURCHASE AGREEMENT (this “ Agreement ”) is made and entered into as of August 15, 2010 among (i) Veeco 

Instruments Inc., a Delaware corporation (the “ Seller ”); (ii) Veeco Metrology Inc., an Arizona corporation (the “ Company ”); and (iii) Bruker 
Corporation, a Delaware corporation (the “ Buyer ”).  The Seller, the Company and the Buyer are referred to herein collectively as the “ Parties 
” and individually as a “ Party ”.  

   
WHEREAS , the Seller is the record owner of all of the issued and outstanding capital stock of the Company;  
   
WHEREAS , upon the terms and subject to the conditions set forth herein, the Buyer desires to purchase from the Seller and the 

Seller desires to sell to the Buyer all of the issued and outstanding capital stock of the Company (the “ Stock Purchase ”);  
   
WHEREAS , the Company owns certain assets described on Exhibit A (the “ Company Selected Assets ”), the Seller (or one of its 

Subsidiaries) owns certain assets described on Exhibit B (the “ Seller Selected Assets ”), and the Seller and the Company are simultaneously 
herewith entering into a Contribution and Distribution Agreement (the “ Contribution and Distribution Agreement ”) pursuant to which the 
Company shall distribute, transfer and/or license the Company Selected Assets to the Seller (or one of its Subsidiaries) and the Seller will 
contribute and transfer to the Company the Seller Selected Assets (the “ Contribution and Distribution Transaction ”) prior to the Closing; and  

   
WHEREAS , Buyer, through itself or one or more of its direct or indirect Subsidiaries, desires to purchase and assume from Seller or 

one or more of its direct or indirect Subsidiaries, and Seller, through itself or one or more of its direct or indirect Subsidiaries, desires to sell, 
transfer and assign to Buyer or one of more of its Subsidiaries, the assets described on Exhibit C (the “ Purchased Assets ”) and the liabilities 
described on Exhibit D (the “ Assumed Liabilities ”) upon the terms and subject to the conditions specified in this Agreement (the “ Asset 
Purchase ”).  

   
NOW, THEREFORE , in consideration of the foregoing and the respective representations, warranties, covenants and agreements set 

forth herein, and intending to be legally bound hereby, the Parties agree as follows:  
   

ARTICLE I  
   

PURCHASE  
   

Section 1.01                                 Stock Purchase .  
   

(a)                                   General .  On the terms and subject to the conditions set forth herein, the Buyer agrees to purchase from the Seller, 
and the Seller agrees to sell to the Buyer, the Shares, which Shares collectively constitute and shall constitute as of the Closing Date all of the 
issued and outstanding shares of capital stock of the Company, for the Purchase Price as specified in Section 1.01(b).  

   

 



   
(b)                                  Purchase Price .  The combined purchase prices for the Shares (the “ Stock Purchase Price ”) and the Purchased 

Assets (the “ Asset Purchase Price ” and together with the Stock Purchase Price, the “ Purchase Price ”), subject to the assumption by the Buyer 
of the Assumed Liabilities, shall be Two Hundred Twenty-Nine Million Dollars ($229,000,000), subject to adjustment as set forth in this 
Article I.  The Purchase Price shall be paid by the Buyer to the Seller at the Closing in cash by delivery to the Seller of immediately available 
funds.  The Parties agree that the allocation of the Purchase Price between the Stock Purchase Price and the Asset Purchase Price shall be 
determined using the procedures specified in Section 6.02(h)(iii).  The Asset Purchase Price shall be paid by the Buyer (as agent for each 
Subsidiary of the Buyer party to a Business Transfer Agreement) to the Seller (as agent for each Subsidiary of the Seller party to a Business 
Transfer Agreement) at the Closing in cash by delivery to the Seller of immediately available funds.  

   
(c)                                   Flow of Funds .  At least two (2) Business Days prior to the Closing, the Parties shall agree upon a flow of funds 

memorandum setting forth all payments required to be made by or on behalf of all Parties at the Closing, including for each such payment 
identification of the payor, the payee, the amount and the wire transfer information.  

   
Section 1.02                                 Asset Purchase .  The Purchased Assets shall be sold, conveyed, transferred, assigned and delivered, and the 

Assumed Liabilities shall be assumed, pursuant to (i) a business transfer agreement for each non-United States jurisdiction in which Purchased 
Assets or Assumed Liabilities are located, based substantially on the form attached hereto as Exhibit E, with only such deviations therefrom as 
are required by Applicable Law (the “ Business Transfer Agreements ”), and (ii) such other agreements as may reasonably be required to effect 
the sale, conveyance, transfer, assignment and delivery of the Purchased Assets and assumption of the Assumed Liabilities, which shall be 
executed no later than at or as of the Closing by one or more of the Seller’s Subsidiaries, as appropriate, and the Buyer or one of its 
Subsidiaries (documents identified in item (ii), together with the Business Transfer Agreements, are sometimes hereinafter referred to 
collectively as the “ Asset Purchase Documents ”).  Such sale, assignment, transfer, conveyance and delivery of the Purchased Assets and such 
assumption of the Assumed Liabilities will be subject to the terms and conditions of this Agreement and the Asset Purchase Documents.  

   
Section 1.03                                 Escrow .  On the Closing Date and immediately before the Closing, the Seller, the Buyer and Branch Banking and 

Trust Company (the “ Escrow Agent ”) shall enter into an Escrow Agreement in the form attached hereto as Exhibit F (the “ Escrow Agreement 
”).  On the Closing Date and immediately before the Closing, the Buyer shall withhold Twenty-Two Million Nine Hundred Thousand Dollars 
($22,900,000) (the “ Escrow Deposit ”) from the Stock Purchase Price and deposit such amount into escrow pursuant to the terms of the 
Escrow Agreement.  

   
Section 1.04                                 The Contribution and Distribution Transaction .  Simultaneously with the execution of this Agreement, the Seller 

and the Company shall enter into the Contribution and Distribution Agreement and, provided that all conditions precedent to the Contribution 
and Distribution Transaction set forth in the Contribution and Distribution Agreement have been satisfied or waived, the Seller and the 
Company shall consummate, or cause to be consummated, the Contribution and Distribution Transaction prior to the Closing.  In connection 
with the  
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consummation of the Contribution and Distribution Transaction, the Seller and the Company shall enter into a license agreement in 
substantially the form attached to the Contribution and Distribution Agreement as Exhibit C thereto (the “ License Agreement ”), pursuant to 
which the Company shall license certain Intellectual Property to the Seller on the terms and conditions set forth in the License Agreement.  

   
Section 1.05                                 Closing Net Working Capital Adjustment .  
   

(a)                                   Within thirty (30) days after the Closing Date, the Buyer shall prepare and deliver to the Seller a pro forma balance 
sheet of the Company together with a statement of the Closing Net Working Capital (the “ Statement of Closing Net Working Capital ”) and a 
copy of all work papers relating to the preparation of the Statement of Closing Net Working Capital.  The Statement of Closing Net Working 
Capital shall be based upon the books and records of the Company and the books and records relating to the Purchased Assets and Assumed 
Liabilities and shall be prepared in accordance with Modified GAAP.  The Seller, and any accountants or advisors retained by the Seller, shall 
be permitted access to the books and records of the Company and to the personnel familiar with the preparation of the Statement of Closing Net 
Working Capital for the purposes of reviewing the Statement of Closing Net Working Capital.  

   
(b)                                  The Statement of Closing Net Working Capital shall be final and binding on the Parties unless the Seller shall, 

within thirty (30) days after the delivery of the Statement of Closing Net Working Capital, deliver to the Buyer written notice of any 
disagreement with the Statement of Closing Net Working Capital, which notice shall describe the nature of any such disagreement.  If the 
Seller raises any objections within the aforesaid thirty (30) day period, then the Seller and the Buyer shall in good faith attempt to resolve the 
disputed matter.  If the Seller and the Buyer are unable to resolve all disagreements within thirty (30) days after receipt by the Buyer of a 
written notice of disagreement, then, within ten (10) days thereafter, the Seller and the Buyer shall jointly select an arbiter from a nationally 
recognized independent public accounting firm that is not the independent auditor of any of the Buyer or the Company or their Affiliates or any 
firm that has provided services to the Buyer, the Seller or the Company since December 31, 2007 (or such other arbiter as the parties shall 
mutually select).  If the Buyer and the Seller are unable to select an arbiter within such time period, the American Arbitration Association shall 
make such selection (the Person so selected shall be referred to herein as the “ Accounting Arbitrator ”).  

   
(c)                                   The Accounting Arbitrator shall consider only those matters set forth in the Statement of Closing Net Working 

Capital upon which the Buyer and the Seller have disagreed and shall be required to resolve the matters in accordance with the terms and 
provisions of this Agreement.  In submitting a dispute to the Accounting Arbitrator, each of the Buyer and the Seller shall concurrently furnish, 
at its own expense, to the Accounting Arbitrator and the other Party such documents and information as the Accounting Arbitrator may 
request.  Each of the Buyer and the Seller may also furnish to the Accounting Arbitrator such other information and documents as it deems 
relevant, with copies of such submission and all such documents and information being concurrently given to the other Party.  Neither the 
Buyer nor the Seller shall have or conduct any communication with the Accounting Arbitrator without the other Party’s either being present or 
receiving a concurrent copy of any written or email communication.  The Accounting Arbitrator may conduct a conference concerning the 
objections  
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of, and disagreements between, the Seller and the Buyer, at which conference each Party shall have the right to (i) present its documents, 
materials and other evidence (previously provided to the Accounting Arbitrator and the other Party), and (ii) have present its advisors, 
accountants, counsel and other representatives.  

   
(d)                                  The Accounting Arbitrator shall resolve each item of disagreement based solely on the presentations and supporting 

material provided by the Parties and not pursuant to any independent review (the foregoing, however, shall not preclude the Accounting 
Arbitrator from independent research of facts or determining proper application of Modified GAAP or the terms of this Agreement with respect 
to the subject matter of the objections and disagreement between the Parties).  The Parties will instruct the Accounting Arbitrator to issue a 
detailed written report within thirty (30) days after the selection of the Accounting Arbitrator that sets forth the resolution of all items in dispute 
and that contains a final Statement of Closing Net Working Capital.  Such report shall be final and binding upon the Parties.  The fees and 
expenses of the Accounting Arbitrator incurred in connection with the determination of the disputed items by the Accounting Arbitrator shall 
be borne by the Seller and the Buyer in an amount proportionate to the dollar amount contested and not awarded to such Party as a percentage 
of the total dollar amount contested by the Parties, as determined by the Accounting Arbitrator.  The Buyer, the Company and the Seller shall 
cooperate fully with the Accounting Arbitrator and respond on a timely basis to all requests for information or access to documents or 
personnel made by the Accounting Arbitrator or by other Parties hereto, all with the intent to fairly and in good faith resolve all disputes 
relating to the Statement of Closing Net Working Capital as promptly as reasonably practicable.  

   
(e)                                   If the amount representing Closing Net Working Capital (calculated in a manner consistent with prior practice 

before June 27, 2010 and in accordance with this Section 1.05(e)) as reflected in the Statement of Closing Net Working Capital as finally 
determined in accordance with this Section 1.05 is less than the Target Closing Net Working Capital by more than Five Hundred Thousand 
Dollars ($500,000), the Purchase Price shall be decreased on a dollar-for-dollar basis by the amount of such shortfall (but only to the extent that 
such shortfall exceeds Five Hundred Thousand Dollars ($500,000)).  If the amount representing Closing Net Working Capital (calculated in a 
manner consistent with prior practice before June 27, 2010 and in accordance with this Section 1.05(e)) as reflected in the Statement of Closing 
Net Working Capital as finally determined in accordance with this Section 1.05 is greater than the Target Closing Net Working Capital by 
more than Five Hundred Thousand Dollars ($500,000), the Purchase Price shall be increased by the sum of (i) One Dollar ($1.00) for each 
dollar of Closing Net Working Capital in excess of Thirty-Two Million Seven Hundred Seventy-Six Thousand Dollars ($32,776,000) up to and 
including Thirty-Three Million One Hundred Twenty-Seven Thousand Dollars ($33,127,000), and (ii) by Fifty Cents ($0.50) for each dollar of 
Closing Net Working Capital in excess of Thirty-Three Million One Hundred Twenty-Seven Thousand Dollars ($33,127,000).  
Notwithstanding the foregoing, the Parties agree that if the amount of Closing Backlog is materially lower than $30,900,000, then the Parties 
will negotiate in good faith regarding an equitable adjustment to the Purchase Price adjustment contemplated by this Section 1.05.  

   
(f)                                     If any adjustment pursuant to this Section 1.05 results in an aggregate increase in the Purchase Price, within five 

(5) Business Days after the final determination of the  
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Closing Net Working Capital, the Buyer shall remit to the Seller in immediately available funds the amount of such increase.  Conversely, if 
any adjustment pursuant to this Section 1.05 results in an aggregate reduction in the Purchase Price, within five (5) Business Days after the 
final determination of the Closing Net Working Capital, the Seller and the Buyer shall send joint written instructions to the Escrow Agent, 
instructing the Escrow Agent to distribute to the Buyer in immediately available funds the amount of such reduction from the Escrow Deposit.  

   
ARTICLE II  

   
CLOSING  

   
Section 2.01                                 Time and Place of the Closing .  The closing of the Transactions (the “ Closing ”) shall take place at the offices of 

Morrison & Foerster LLP, 1290 Avenue of the Americas, New York, NY 10104-0050 , as soon as practicable, and in any event within three 
(3) Business Days, following the satisfaction or waiver of the conditions set forth in Article VII, or on such other date as the Buyer and the 
Seller may mutually agree in writing.  If the Closing would otherwise occur hereunder between September 20 and September 30, 2010, the 
Closing shall occur as of 12:01 a.m. on October 1, 2010.  

   
Section 2.02                                 Deliveries .  At the time of the Closing, (a) the Seller shall deliver to the Buyer a stock certificate or certificates 

representing all of the Shares, endorsed in blank or accompanied by a duly executed assignment document or documents, (b) the Seller and the 
Company shall deliver to the Buyer the various certificates, instruments and documents referred to in Section 7.02, (c) the Buyer shall deliver 
the Purchase Price to the Seller and the Escrow Deposit to the Escrow Agent, each as set forth in Article I, and (d) the Buyer shall deliver to the 
Seller the certificates, instruments and documents referred to in Section 7.03.  

   
ARTICLE III  

   
REPRESENTATIONS AND WARRANTIES OF THE COMPANY AND T HE SELLER  

   
Except as set forth in the disclosure schedules delivered by the Company and the Seller to the Buyer on the date hereof (the “ 

Company Disclosure Schedules ”) and subject to Section 11.04, the Company and the Seller represent and warrant as of the date hereof (except 
to the extent that a representation, warranty or Company Disclosure Schedule expressly states that such representation or warranty, or the 
information in such Company Disclosure Schedule, is accurate only as of an earlier date) to the Buyer as follows:  

   
Section 3.01                                 Existence and Power .  The Company is a corporation duly incorporated, validly existing and in good standing 

under the laws of the State of Arizona.  The Company is duly qualified to do business as a foreign corporation and is in good standing in each 
other jurisdiction where the transaction of its business requires such qualification, except where the lack of such qualification would not 
reasonably be expected to have a Material Adverse Effect on the Company.  The Seller is a corporation duly incorporated, validly existing and 
in good standing under the laws of the State of Delaware.  The Company has heretofore made available to the Buyer true and complete copies 
of the Company Articles and bylaws of the Company as in effect as of the date hereof.  
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Section 3.02                                 Corporate Authorization .  Each of the Company and the Seller has all requisite corporate power, authority and 

legal right under its respective articles or certificate of incorporation and bylaws to enter into this Agreement, perform its obligations under this 
Agreement and consummate the Transactions.  The execution, delivery and performance by each of the Company and the Seller of this 
Agreement and any Ancillary Document to which either of them is a party and the consummation by each of the Company and the Seller of the 
Transactions have been duly authorized by all necessary corporate action on the part of the Company and the Seller, including approval by their 
respective Boards of Directors.  Assuming the due authorization, execution and delivery of this Agreement by each Party (other than the 
Company and the Seller), this Agreement constitutes a valid and legally binding agreement of each of the Company and the Seller, enforceable 
against them in accordance with its terms and conditions, subject to Applicable Laws of general application relating to public policy, 
bankruptcy, insolvency and the relief of debtors, Applicable Laws governing specific performance, injunctive relief and other equitable 
remedies and general principles of equity.  

   
Section 3.03                                 Noncontravention .  Assuming that all filings, registrations, Permits, authorizations, consents and approvals 

contemplated by Section 3.04 have been duly made or obtained, as applicable, neither the execution and delivery by the Company or the Seller 
of this Agreement or any Ancillary Document to which either is a party, nor the consummation by the Company or the Seller of the 
Transactions (i) violate any provision of the Company Articles, the certificate of incorporation of the Seller or the bylaws of the Company or 
the Seller, or (ii) will result in a violation or breach of, or constitute a default under, any of the terms of any Material Contract.  

   
Section 3.04                                 Governmental Authorization .  The execution and delivery by each of the Company and the Seller of this 

Agreement and any Ancillary Documents to which either of them is a party, and the consummation by each of the Company and the Seller of 
the Transactions, require no action by or in respect of, or filing with, any Governmental Body, other than (i) compliance with any requirements 
of the HSR Act and any Foreign Antitrust Laws, (ii) compliance with any applicable requirements of any applicable securities laws, whether 
federal, state or foreign and (iii) any actions or filings the absence of which would not reasonably be expected to have a Material Adverse 
Effect on the Company or materially impair the ability of the Company or the Seller to consummate the Transactions.  

   
Section 3.05                                 Capitalization .  As of the date hereof, the authorized capital stock of the Company consists of one thousand 

(1,000) shares of Common Stock, of which there are one hundred (100) shares of Common Stock issued and outstanding.  No shares of 
Common Stock are held in the treasury of the Company.  All outstanding shares of Common Stock are duly authorized, validly issued, fully 
paid and nonassessable.  The Company does not have any outstanding bonds, debentures, notes or other obligations, the holders of which have 
the right to vote (or that are convertible into or exercisable for securities having the right to vote) on any matter.  There are no options, warrants 
or other rights (including preemptive rights) or agreements, arrangements or commitments of any character, whether or not contingent, relating 
to issued or unissued Common Stock or obligating the Company to issue, redeem, repurchase or otherwise acquire any share of Common 
Stock, or other equity interest in the Company.  The Seller is the sole record owner of the Shares, free of any Encumbrances, and the Seller has 
the power and authority to sell the Shares to the Buyer.  
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Section 3.06                                 Subsidiaries .  Except as set forth on Schedule 3.06, as of the date hereof the Company does not own, directly or 

indirectly, any shares of capital stock or other equity or ownership interests in any other Person (collectively, “ Third Party Interests ”).  The 
Company has no rights to, and is not bound by any commitment or obligation to, acquire by any means, directly or indirectly, any Third Party 
Interests or to make any investment in, or contribution or advance to, any Person.  

   
Section 3.07                                 Financial Statements .  
   

(a)                                   Attached to Schedule 3.07(a) of the Company Disclosure Schedules are true and correct copies of (i) the unaudited 
combined balance sheet of the Company and the related international business units/sales and service organizations (the “ Company Balance 
Sheet ”) as of June 27, 2010 (the “ Company Balance Sheet Date ”), and the related unaudited combined statement of income of the Company 
and the related international business units/sales and service organizations for the six (6) fiscal months ended June 27, 2010, (ii) the audited 
combined balance sheet of the Company and the related international business units/sales and service organizations as of December 31, 2009, 
and the related audited combined statement of income of the Company and the related international business units/sales and service 
organizations for the year ended December 31, 2009, and (iii) the unaudited combined balance sheets of the Company and the related 
international business units/sales and service organizations as of December 31, 2007 and 2008 and the related unaudited combined statements 
of income of the Company and the related international business units/sales and service organizations for the years ended December 31, 2007 
and 2008 (collectively, the “ Company Financial Statements ”).  

   
(b)                                  Except as indicated on Schedule 3.07(b) of the Company Disclosure Schedules or in the Company Financial 

Statements, the Company Financial Statements fairly present in all material respects the financial position of the Company and the related 
international business units/sales and service organizations as of the respective dates thereof and the results of operations of the Company and 
the related international business units/sales and service organizations for the periods then ended, as applicable, all in accordance with GAAP 
(in the case of unaudited Company Financial Statements, subject to the absence of footnotes thereto and year-end audit adjustments).  

   
Section 3.08                                 Events Subsequent .  
   

(a)                                   Since the Company Balance Sheet Date through the date hereof, (i) there has not been any Material Adverse Effect 
on the Company, and, (ii) except for the Transactions, the Company has been operated only in the Ordinary Course of Business.  

   
(b)                                  Since the Company Balance Sheet Date through the date hereof, there has not been any:  
   

(i)                                      damage, destruction or other casualty, whether or not covered by insurance, materially affecting the 
Company or any assets material to the business owned, held or used by the Company;  
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(ii)                                   transaction or commitment made, or Contract entered into, by the Company, or termination or amendment 

by the Company of any Contract, in either case, that is material to the Company, other than transactions, commitments, Contracts, terminations 
or amendments made in the Ordinary Course of Business;  

   
(iii)                                sale or other disposition of assets that are owned, held or used by the Company other than in the Ordinary 

Course of Business;  
   
(iv)                               cancellation, compromise, settlement, waiver or release by the Company involving an amount in excess of 

One Hundred Thousand Dollars ($100,000);  
   
(v)                                  (w) increase in the compensation or fringe benefits of any present or former director, officer, employee or 

consultant of the Company, (x) grant of any severance or termination pay to any present or former director, officer or employee of the 
Company, (y) establishment, adoption, entrance into, amendment or termination of any Employee Benefit Plan or collective bargaining 
agreement (other than as may be required by the terms of an existing Employee Benefit Plan or as may be required by Applicable Law or in 
order to maintain its qualification under Sections 401 and 501 of the Code or to provide for the effects of Section 409A of the Code) or 
(z) grant of any equity or equity-based awards, in the case of each of clause (w), (x), (y) or (z) above, other than in the Ordinary Course of 
Business or as may be required under Applicable Law or for which the Seller, rather than the Company, shall be responsible; or  

   
(vi)                               agreement, whether in writing or otherwise, to do any of the foregoing.  
   

(c)                                   Except as set forth in Schedule 3.08 of the Company Disclosure Schedules, since December 31, 2009 through the 
date hereof, there has been no resignation or termination of any management level employee of the Company.  

   
Section 3.09                                 No Undisclosed Liabilities .  As of the date hereof, there are no liabilities or obligations of the Company of any 

kind whatsoever, including any inter-company liabilities, whether accrued, contingent, absolute, determined, determinable or otherwise, other 
than liabilities, obligations, conditions or circumstances (a) disclosed and provided for in the Company Balance Sheet, (b) of a nature not 
required by GAAP to be reflected on a balance sheet of the Company, (c) incurred or arising in the Ordinary Course of Business since the 
Company Balance Sheet Date or in connection with the Transactions, (d) related to the future performance of any Contract, (e) of a subject 
matter covered by any of the other representations and warranties set forth in this Agreement or otherwise disclosed in the Company Disclosure 
Schedules, (f) that would not reasonably be expected to have a Material Adverse Effect on the Company or (g) that will be discharged or paid 
in full prior to the Closing Date.  

   
Section 3.10                                 Taxes .  
   

(a)                                   The Company has filed (or has had filed on its behalf) all Tax Returns required to have been filed by it, except for 
Tax Returns the non-filing of which would not reasonably be expected to have a Material Adverse Effect on the Company.  Except as set forth 
on Schedule 3.10(a), the Company has not requested or obtained any extension of time within  
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which to file any Tax Return, which Tax Return has not since been filed.  All Taxes required to have been paid by the Company (whether or 
not shown on any Tax Return) have been paid or are currently being disputed in good faith except for Taxes the liability for which would not 
reasonably be expected to have a Material Adverse Effect on the Company.  

   
(b)                                  There is no Proceeding presently pending or Threatened with regard to any Tax matter concerning the Company 

that would reasonably be expected to have a Material Adverse Effect on the Company.  
   
(c)                                   The Company has not received a written ruling relating to any Tax, or entered into a written agreement with any 

Taxing Authority relating to any Tax, that would have continuing effect after the Closing Date with respect to any taxable period for which the 
Company has not filed a Tax Return, and there are no requests for issuance of such a ruling or agreement pending on behalf of the Company.  

   
(d)                                  Except as set forth on Schedule 3.10(d), neither the Company, nor any Person on behalf of the Company, has 

waived any statute of limitations or agreed to any extension of time that has continuing effect with respect to assessment or collection of any 
Tax for which the Company is expected to be held liable.  

   
(e)                                   The Company is not, nor has it been, a party to any Tax allocation, Tax sharing or similar agreement or 

arrangement the principal purpose of which is or was the allocation of Tax liabilities computed on a consolidated, combined, unitary or similar 
basis (a “ Group Return ”) among entities that have been or will be required to compute their Tax liability by filing on such a basis.  Except as 
set forth on Schedule 3.10(e), the Company (i) has not been a member of an “affiliated group” (within the meaning of Section 1504 of the 
Code) filing a consolidated federal income Tax Return, or included or required to be included in any other group of entities filing or required to 
file any other type of Group Return that would cause the Company to be liable for Taxes under Treasury Regulation Section 1.1502-6 (or any 
similar provision of state, local or foreign law), and (ii) is not liable for Taxes of another Person having liability on the basis described in 
clause (i) either by contract or by reason of being a transferee or successor of such a Person.  

   
(f)                                     The Company has not constituted (or been included, or required to be included, in a Tax Return for a group of 

entities filing income Tax Returns on a consolidated, combined, unitary or similar basis during a taxable period that included another 
corporation that constituted during such taxable period) either a “distributing corporation” or a “controlled corporation” within the meaning of 
Section 355(a)(1)(A) of the Code in a distribution qualifying (or intended to qualify) under Section 355 of the Code (or so much of Section 356 
as relates to Section 355).  

   
(g)                                  The Company has made available to the Buyer complete and accurate copies of all of the following materials:  

(i) all income Tax Returns filed by or with respect to the Company that relate to taxable periods ending after December 31, 2006 (other than 
Group Returns), (ii) all examination reports relating to Taxes of the Company issued after December 31, 2006, proposing any material change 
to any Tax Return previously filed by the Company or asserting a Company obligation to file a material Tax Return that has not been filed (but  
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including only the portion of such a report in respect of any Group Return that is relevant to adjustments concerning Company items relevant to 
such Group Return) and (iii) all statements of Taxes assessed after December 31, 2006, against the Company (other than in respect of Group 
Returns) in excess of amounts shown on Tax Returns filed for the relevant taxable period before such assessment.  

   
(h)                                  The Company has not been a beneficiary of or participated in any “reportable transaction” within the meaning of 

Treasury Regulations Section 1.6011-4(b)(1) that was, is or, to the Knowledge of the Company, will be, required to be disclosed under 
Treasury Regulations Section 1.6011-4.  

   
(i)                                      Since December 31, 2006, the Company has received no notice in writing from any Taxing Authority that such 

Taxing Authority believes that the Company was required to file any Tax Return of a type referred to in such notice that the Company has not 
filed for the most recent period for which such Tax Return would be due, the failure to file of which would be reasonably likely to have a 
Material Adverse Effect on the Company.  

   
(j)                                      No property of the Company is “tax-exempt use property” or “tax-exempt bond financed property” within the 

meaning of Section 168 of the Code, and no property of the Company directly or indirectly secures any debt the interest on which is exempt 
from Tax under Section 103(a) of the Code.  

   
(k)                                   The Company is not a party to any “safe harbor lease” within the meaning of Section 168(f)(8) of the Internal 

Revenue Code of 1954, as amended and in effect immediately before amendment by the Tax Equity and Fiscal Responsibility Act of 1982.  
   
(l)                                      No property of the Company is used predominately outside the United States within the meaning of Section 168(g)

(1)(A) of the Code.  
   
(m)                                The Company is not a party to any Contract under which it is treated as a lessor or lessee of “limited use property” 

within the meaning of Rev. Proc. 2001-28.  
   
(n)                                  The Company is not a party to any joint venture, partnership or other agreement or arrangement that is treated or 

required to be treated as a partnership for U.S. federal income Tax purposes.  The Company does not own any interest in an entity that either is 
treated or required to be treated as an entity disregarded as separate from its owner for U.S. federal Tax purposes, or is an entity as to which an 
election pursuant to Treasury Regulations Section 301.7701-3 has been made.  

   
(o)                                  To the Knowledge of the Company and the Seller, no claim has been made by a Taxing Authority on or after 

January 1, 2008, in a jurisdiction in which the Company does not file Tax returns or pay Tax that it is or may be subject to taxation by such 
jurisdiction.  

   
Section 3.11                                 Property .  
   

(a)                                   Schedule 3.11(a) of the Company Disclosure Schedules contains a correct and complete list and description of all 
Owned Real Property.  Except as set forth on  
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Schedule 3.11(a) of the Company Disclosure Schedules, the following applies to the Owned Real Property:  

   
(i)                                      To the Knowledge of the Company and the Seller, the current use and operation of the Owned Real 

Property comply in all material respects with present applicable zoning and other land use laws regulating the use or occupancy of the Owned 
Real Property or the activities conducted thereon.  

   
(ii)                                   The Owned Real Property is not subject to any leases, tenancies or occupancies, except that of the 

Company.  
   
(iii)                                The Company and the Seller have not granted to any third parties any options to lease or purchase any 

Owned Real Property.  
   
(iv)                               The Company and the Seller have not caused any work or improvements to be performed upon or made to 

any of the Owned Real Property for which there remains outstanding any material payment obligation that could result in the imposition of any 
material lien on the Owned Real Property or the Improvements thereon.  

   
(b)                                  Schedule 3.11(b) of the Company Disclosure Schedules contains a correct and complete description of the 

Company’s Leased Real Property and each lease, sublease, license, or other use agreement (each, a “ Lease ”) establishing the Company’s 
interest in such Leased Real Property.  

   
(i)                                      Seller has made available to Buyer a true and correct copy of each Lease, together with amendments 

thereto.  
   
(ii)                                   To the Seller’s Knowledge, the Company has a valid leasehold in and to all Real Property that is the 

subject of the Leases.  
   
(iii)                                To the Seller’s Knowledge, each such Lease is in full force and effect as of the date hereof.  
   
(iv)                               To the Seller’s Knowledge, no written notice of material default under any such Lease has been sent or 

received by the Seller which remains uncured as of the date hereof.  
   

(c)                                   To the Seller’s Knowledge, neither the Seller nor the Company has received any written notice from any 
Governmental Body asserting a material violation or alleged material violation of applicable Laws with respect to the Company Real Property 
that remains uncured as of the date hereof.  

   
(d)                                  To the Seller’s Knowledge, neither the Seller nor the Company has received any written claim or right of adverse 

possession by any Person with respect to the Company Real Property.  
   
(e)                                   To the Seller’s Knowledge, (i) no portion of the Company Real Property is subject to any Order for sale, 

condemnation, expropriation or taking (by eminent domain or  
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otherwise) by any Governmental Body, and (ii) no such sale, condemnation, expropriation or taking has been proposed or threatened.  

   
(f)                                     The Company does not lease or sublease any real property or interests therein in connection with, and necessary 

for, the present operation of the business of the Company other than the Company Real Property.  
   
(g)                                  To the Seller’s Knowledge, there is no material defect in the condition or repair of the Improvements at the Owned 

Real Property which prevents the operation of the metrology business of the Company at such Owned Real Property in the Ordinary Course of 
Business.  

   
(h)                                  Schedule 3.11(h) of the Company Disclosure Schedules sets forth a true, correct and complete list of all items of 

tangible personal property owned by the Company as of the Company Balance Sheet Date having a net book value per unit in excess of 
Twenty-Five Thousand Dollars ($25,000); or not owned by the Company but in the possession of or used or useful in the business of the 
Company and having rental payments therefor in excess of One Hundred Thousand Dollars ($100,000) per year (collectively, the “ Personal 
Property ”).  The Company has good title to, or a valid leasehold interest in, all of its Personal Property, free and clear of any Encumbrances, 
except for Permitted Encumbrances.  

   
(i)                                      Except as set forth on Schedule 3.11(i) of the Company Disclosure Schedules, to the Knowledge of the Company, 

the Company’s material items of equipment are in good working condition and repair in all material respects, free from material defects and 
such equipment is adequate and suitable for the purpose for which it is currently being used.  

   
(j)                                      No representation or warranty is made in this Section 3.11 with respect to any Intellectual Property (which is the 

subject of Section 3.12).  
   

Section 3.12                                 Intellectual Property .  
   

(a)                                   Schedule 3.12(a) of the Company Disclosure Schedules lists all issued patents, registered trademarks and registered 
copyrights and pending applications for patents, trademarks and copyrights, in each case owned by the Company (the “ Company Registered 
Intellectual Property ”).  Each item of material issued or registered Company Registered Intellectual Property was, to the Knowledge of 
Company, validly issued or registered, as applicable, is subsisting and has not expired or been canceled or abandoned, and all documents, 
certificates and fees required to be filed or paid on or before the date hereof with respect to the Company Registered Intellectual Property have 
been filed or paid with the relevant patent, trademark, copyright or other authorities.  Except as set forth on Schedule 3.12(a) of the Company 
Disclosure Schedules, the Company owns the entire right, title and interest in and to the Company Registered Intellectual Property, free and 
clear of any Encumbrances.  

   
(b)                                  Schedule 3.12(b) of the Company Disclosure Schedules lists all material agreements pursuant to which the 

Company (i) has received a license or sub-license with respect to any material item of Intellectual Property (excluding any (A) commercial off-
the-shelf software products and (B) any agreements with aggregate annual license, maintenance, support and other fees of less than One 
Hundred Thousand Dollars ($100,000)); or (ii) has licensed to  
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Third Parties the right to use any material item of Company Registered Intellectual Property (other than (x) customer, developer and reseller 
licenses and other agreements entered into in the Ordinary Course of Business, and (y) sale and license-back arrangements, licenses to 
standards bodies and other licenses that are not intended to generate revenue) (such agreements, the “ Material Intellectual Property 
Agreements ”).  To the Knowledge of the Company, (i) all of the Material Intellectual Property Agreements are valid and binding agreements 
of the Company; (ii) the Company is not in material breach under any Material Intellectual Property Agreement; and (iii) no Third Parties to 
the Material Intellectual Property Agreements are in material breach thereof, except where such breach would not reasonably be expected to 
have a Material Adverse Effect on the Company.  

   
(c)                                   Except as set forth in Schedule 3.12(c) of the Company Disclosure Schedules and to the Knowledge of the 

Company, (i) the Company owns or has the right to use all Intellectual Property necessary for the operation of the business of the Company as 
currently conducted (including any new products of the Company currently planned by the Company as of the date hereof to be launched 
between the date hereof and December 31, 2011); (ii) no Person is infringing, misappropriating or diluting any of the Company Registered 
Intellectual Property, such that the occurrence of any of the foregoing has had or would reasonably be expected to have a Material Adverse 
Effect on the Company; and (iii) the Company has not misappropriated or infringed upon the Intellectual Property rights of any Third Party.  

   
(d)                                  The Company has taken steps customary and reasonable in its industry to protect and preserve the confidential and 

proprietary nature of all Confidential Information of the Company except to the extent that the failure to take such steps would not reasonably 
be expected to have a Material Adverse Effect on the Company.  The Company has a policy of requiring each employee, consultant and 
independent contractor to execute proprietary information, confidentiality and assignment agreements substantially in the Company’s standard 
forms that assign to the Company all rights to any Intellectual Property relating to the Company’s business that is developed by the employees, 
consultants or contractors, as applicable.  To the Knowledge of the Company, there has not been any unauthorized disclosure of any 
Confidential Information related to the Company.  To the Knowledge of the Company, none of the activities of the employees of the Company 
performed for the Company violates any agreement or arrangement which any such employee has with a former employer.  

   
Section 3.13                                 Material Contracts and Government Contracts .  
   

(a)                                   Schedule 3.13(a) of the Company Disclosure Schedules lists all of the following written Contracts to which the 
Company is a party (other than Leases) as of the date hereof: (i) any Contract the performance of which requires payment by or to the 
Company during the next twelve (12) months in excess of One Hundred Thousand Dollars ($100,000) (other than Contracts for the supply of 
goods or services entered into in the Ordinary Course of Business), (ii) any Contract concerning the establishment by the Company of a 
partnership, joint venture or similar arrangement, including any Contract between the Company, on the one hand, and any Affiliate of the 
Company, on the other hand, (iii) any Contract containing a non-competition clause, (iv) any Contract for acquisition of capital stock or all or 
substantially all assets of another Person or a division thereof (whether by merger, stock or asset purchase), (v) any Contract regarding 
dispositions of any assets of the Company (other than the sale of inventory in  
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the Ordinary Course of Business or with a value less than One Hundred Thousand Dollars ($100,000)), (vi) any Contract involving any 
resolution or settlement of any actual or Threatened Proceeding with a value of greater than One Hundred Thousand Dollars ($100,000), and 
(vii) any Contract with a distributor, agent or sales representative who generated orders for the Company in excess of Two Hundred Fifty 
Thousand Dollars ($250,000) during the fiscal year ended December 31, 2009.  The Contracts listed in Schedule 3.13(a) of the Company 
Disclosure Schedules are referred to in this Agreement as the “ Material Contracts ”.  The Company has made available to the Buyer a copy of 
each Material Contract, which copies are true and complete in all material respects.  

   
(b)                                  All of the Material Contracts are valid, binding and currently in full force and effect.  The Company is not in 

material default as of the date hereof under any of the Material Contracts, and, to the Knowledge of the Company, no event has occurred as of 
the date hereof that, through the passage of time or the giving of notice, or both, would constitute a default by the Company or give rise to a 
right of termination or cancellation by another party under any of the Material Contracts.  To the Knowledge of the Company, no other Person 
is in default under any of the Material Contracts.  Except as described in Schedule 3.13(b) of the Company Disclosure Schedules, none of the 
Material Contracts has been cancelled, terminated, amended or modified.  

   
(c)                                   To the Knowledge of the Company, the Company is in compliance in all material respects with all pricing, cost 

accounting, cost recording, cost charging, progress billing and other requirements of Applicable Laws regarding government contracting, in 
each case, required by any Governmental Body with which the Company currently does business.  

   
Section 3.14                                 Legal Compliance .  Except as set forth in Schedule 3.14 of the Company Disclosure Schedules, the Company is in 

compliance with all Applicable Laws and Orders of any Governmental Body except where the failure to so comply would not reasonably be 
expected to have a Material Adverse Effect on the Company.  Except as set forth in Schedule 3.14 of the Company Disclosure Schedules, the 
Company has not received any written notice of, and the Company has no Knowledge of, any existing violation of a material nature of any 
Applicable Laws and/or Orders applicable to the Company.  

   
Section 3.15                                 Proceedings and Orders .  Except as set forth in Schedule 3.15 of the Company Disclosure Schedules or as would 

not reasonably be expected to have a Material Adverse Effect on the Company, the Company (i) is not subject to any outstanding Order, and 
(ii) is not a party to any pending Proceeding or, to the Knowledge of the Company, Threatened Proceeding.  

   
Section 3.16                                 Labor Matters .  Except as set forth on Schedule 3.16 of the Company Disclosure Schedules, the Company is in 

compliance with all Applicable Laws respecting employment and employment practices, terms and conditions of employment, wages and 
hours, except for any noncompliance which would not reasonably be expected to have a Material Adverse Effect on the Company.  There is no 
unfair labor practice complaint pending or, to the Knowledge of the Company, Threatened against the Company before the National Labor 
Relations Board.  The Company is not a party to or subject to, and is not currently negotiating in  
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connection with entering into, any collective bargaining agreement or other contract or understanding with a labor union or organization.  

   
Section 3.17                                 Employee Benefit Plans .  
   

(a)                                   Schedule 3.17(a) of the Company Disclosure Schedules contains a correct and complete list identifying each 
Employee Benefit Plan, and each other material employment, severance or similar contract with respect to which the Company has any 
unsatisfied liability.  Copies of such plans and contracts (and, if applicable, related trust or funding agreements or insurance policies) and all 
amendments thereto and, if applicable, all current summary plan descriptions and summaries of material modifications together with the most 
recent annual report (Form 5500, including any applicable schedules and attachments thereto) prepared in connection with any such plan or 
trust have been made available for review by the Buyer.  

   
(b)                                  Neither the Company nor any ERISA Affiliate sponsors, maintains or contributes to, or has, in the past six 

(6) years, sponsored, maintained or contributed to, any Employee Benefit Plan that is subject to Title IV of ERISA or that is a “multiemployer 
plan” (within the meaning of Section 3(37) of ERISA).  

   
(c)                                   Except as set forth in Schedule 3.17(c) of the Company Disclosure Schedules, each Employee Benefit Plan that is 

intended to be qualified under Section 401(a) of the Code is the subject of a favorable determination or opinion letter from the Internal Revenue 
Service (“ IRS ”).  Each Employee Benefit Plan has been maintained in material compliance with its terms and with Applicable Law; and all 
contributions required to be made under each Employee Benefit Plan have been timely made or accrued in accordance with past custom and 
practice.  

   
(d)                                  Except as otherwise provided in this Agreement or set forth in Schedule 3.17(d) of the Company Disclosure 

Schedules, the consummation of the Transactions will not by itself entitle any employee or independent contractor of the Company to any 
material severance pay from the Company or material acceleration of the time of payment or vesting or trigger any payment or funding by the 
Company (through a grantor trust or otherwise) of material compensation or benefits under, increase the amount payable by the Company or 
trigger any other material obligation of the Company pursuant to, any Employee Benefit Plan.  

   
(e)                                   Except to the extent required under Sections 601 through 609 of ERISA and Section 4980B of the Code, the 

Company provides no health or welfare benefits for any retired or former employee, and is not obligated to provide health or welfare benefits to 
any active employee following such employee’s retirement or other termination of service.  

   
(f)                                     Excluding routine claims for benefits, there is no action, suit, audit, proceeding or, to the Knowledge of the 

Company, investigation pending against or involving or, to the Knowledge of the Company, Threatened against or involving any Employee 
Benefit Plan before any court or arbitrator or any Governmental Body, or state, federal or local official.  
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Section 3.18                                 Environmental Matters .  

   
(a)                                   Except as set forth in Schedule 3.18 of the Company Disclosure Schedules and except as would not reasonably be 

expected to have a Material Adverse Effect on the Company, to the Knowledge of the Company, (i) the Company has transported, stored, 
and/or disposed of any Hazardous Materials handled by the Company in compliance with all Environmental Laws, (ii) the Company has 
operated its business with all Permits required under Environmental Law, (iii) the Company has not received any written notice of any 
Proceeding or Order concerning any Environmental Condition or Environmental Claim, and (iv) no asbestos, polychlorinated biphenyls or urea 
formaldehyde in amounts or conditions in violation of Environmental Law has been placed, stored or located by the Company on the Leased 
Real Property or the Owned Real Property.  There is no pending or, to the Knowledge of the Company, Threatened civil or criminal litigation, 
written notice of violation, inquiry or information request by any Governmental Body, relating to any violation of Environmental Law 
involving the Company.  

   
(b)                                  To the Company’s Knowledge, there have been no Releases of any Hazardous Materials into the Environment by 

the Company, or, with respect to any such Releases of Hazardous Materials, the Company has given all required notices to Governmental 
Bodies (copies of which have been made available to the Buyer).  

   
(c)                                   The Company has made available to the Buyer, prior to the execution of this Agreement, true, correct and complete 

copies of all environmental reports, studies, investigations and audits, whether complete or incomplete, that were conducted by the Company or 
at the Company’s request within the past year and that pertain to the Leased Real Property or the Owned Real Property.  

   
(d)                                  To the Knowledge of the Company and the Seller, there are no underground fuel or underground tanks for storage 

of any materials of environmental concern at any property currently owned, operated or leased by the Company, and since January 1, 2007, no 
such tanks have been closed, removed or taken out of service from any such facilities.  

   
(e)                                   Neither the Company nor its corporate predecessors or Affiliates took any action at any time that caused or 

contributed to the release or disposal of any industrial solvent containing PCE (CAS Number 127-18-4), TCE (CAS Number 79-01-6), or its 
degradation products, at, on, or under the Santa Barbara Property.  

   
(f)                                     The Deposit Receipt and Real Estate Purchase Contract between Digital Instruments, Inc. and Raytheon Company, 

dated December 20, 1996 (“ DII Contract ”) is in full force and effect. The DII Contract has not been modified, supplemented or amended in 
any way that would impact Raytheon’s obligations, including, without limitation, the indemnification and remediation obligations described in 
Paragraphs 11 and 12 of the DII Contract (herein “ Raytheon Indemnity ”).  

   
Section 3.19                                 Insurance .  Schedule 3.19 of the Company Disclosure Schedules sets forth a true, correct and complete list of all 

fire, theft, casualty, general liability, workers’ compensation, business interruption, environmental impairment, product liability, automobile 
and other property/casualty insurance policies (excluding any insurance policies relating to any Employee Benefit Plan or financial product 
policies, such as directors and officers, employment  
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practices, fiduciary, crime and travel accident policies) maintained by the Seller for itself and its Subsidiaries, and under which the Company is 
listed as either a beneficiary or an insured, specifying the insurer and the effective date of each such policy (collectively, the “ Insurance 
Policies ”) and all claims made by the Company under such Insurance Policies since December 31, 2006. True, correct and complete copies of 
all Insurance Policies have been previously made available by the Company to the Buyer.  All premiums due on the Insurance Policies or 
renewals thereof have been paid, and there is no default under the Insurance Policies. Except as set forth on Schedule 3.19 of the Company 
Disclosure Schedules, the Company has no material outstanding claim or material dispute with any insurance carrier regarding claims, 
settlements or premiums.  

   
Section 3.20                                 Customers .  Schedule 3.20 of the Company Disclosure Schedules sets forth (A) a correct and complete list of the 

top twenty (20) customers of the Company on the basis of annual revenues for the fiscal year ended December 31, 2009 (the “ Major 
Customers ”), (B) a list of Contracts with any Major Customer in effect or outstanding as of the date hereof other than Contracts entered into in 
the Ordinary Course of Business and (C) a list of the Company’s top ten (10) service Contracts on the basis of the unfilled value of such 
Contracts as of June 27, 2010 (provided that Material Contracts listed on Schedule 3.13(a) of the Company Disclosure Schedules need not be 
relisted on Schedule 3.20 of the Company Disclosure Schedules).  No Major Customer within the last twelve (12) months has canceled or 
otherwise terminated, or, to the Knowledge of the Company, Threatened to cancel or otherwise terminate, any customer relationship of such 
Major Customer with the Company.  

   
Section 3.21                                 Suppliers .  
   

(a)                                   Schedule 3.21(a) of the Company Disclosure Schedules sets forth a list of the Company’s suppliers of goods or 
services with whom the Company had aggregate purchases for the fiscal year ended December 31, 2009 in excess of One Hundred Thousand 
Dollars ($100,000) (each, a “ Material Supplier ”), showing the aggregate amount that the Company paid to each such Material Supplier during 
such period.  No Material Supplier has canceled or otherwise terminated or, to the Knowledge of the Company, Threatened to cancel or 
otherwise terminate, its relationship with the Company.  

   
(b)                                  Schedule 3.21(b)(i) of the Company Disclosure Schedules sets forth a list of the Company’s suppliers that are Sole 

Source Suppliers of any raw materials, services, supplies, equipment or parts to the metrology business, and, to the Knowledge of the 
Company, no such supplier, nor any key supplier set forth in Schedule 3.21(b)(ii) of the Company Disclosure Schedules, has indicated in the 
six (6) month period prior to the date hereof that it shall cease, or materially decrease, its supply of products or services to the Company.  

   
Section 3.22                                 Accounts Receivable .  Except as set forth in Schedule 3.22 of the Company Disclosure Schedule, all accounts 

receivable of the Company reflected on the Company Balance Sheet that remain uncollected as of the date hereof are valid receivables, arising 
from sales actually made or services actually provided, net of the applicable reserve for doubtful accounts on the Company Balance Sheet or in 
Schedule 3.22 of the Company Disclosure Schedules.  All such accounts receivable are reflected on the Company Balance Sheet or in Schedule 
3.22 of the Company Disclosure Schedules in accordance with GAAP as of the  
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date thereof.  To the Company’s Knowledge, there is no contest, counterclaim or right of setoff under any Contract with any obligor of any 
such account receivable relating to the amount or validity of such account receivable.  No such obligor has been released in whole or in part by 
the Company from paying the full value of its obligation to the Company and the Company has not agreed to do so.  No such account 
receivable has been subordinated or assigned by the Company and the Company has not agreed to do so.  

   
Section 3.23                                 Affiliate Transactions .  Except as set forth in Schedule 3.23 of the Company Disclosure Schedules or as otherwise 

expressly set forth herein, since January 1, 2009 through the date hereof, no Affiliate of the Company has had any (A) material business 
arrangement or relationship with the Company, or (B) interest in any material asset, real or personal, tangible or intangible, owned by the 
Company.  Except as set forth in Schedule 3.23 of the Company Disclosure Schedules or as otherwise expressly set forth herein, there are no 
material assets owned by the Seller or any of its Affiliates (other than the Company) that are used in the business of the Company.  Since the 
Company Balance Sheet Date, through the date hereof, there has been no material change in the intercompany agreements between the Seller 
or any of its Affiliates (other than the Company), on the one hand, and the Company on the other hand.  

   
Section 3.24                                 Brokers .  Except as set forth in Schedule 3.24 of the Company Disclosure Schedules, no broker, finder or 

investment banker (each, a “ Broker ”) is entitled to any brokerage, finder’s or other fee or commission in connection with the Transactions for 
which the Company or its Affiliates will be responsible.  

   
Section 3.25                                 Product Warranties .  Except as set forth in Schedule 3.25 of the Company Disclosure Schedules, during the twelve 

(12) month period prior to the date hereof, there have been no material claims for the breach of any product warranty or any material liability 
with respect to any product manufactured and sold by the Company, other than warranty claims (to replace, repair or refund) made in the 
Ordinary Course of Business.  

   
Section 3.26                                 Inventory .  Taking into account the reserves for inventory in the Company’s financial records, to the Knowledge 

of the Company, the inventory held by the Company as of the date hereof is of a quantity and quality reasonably considered usable and salable 
in the Ordinary Course of Business, and the quantities of such inventory are not excessive, but are reasonable for the continued operation of the 
metrology business of the Company in the Ordinary Course of Business.  

   
ARTICLE IV  

REPRESENTATIONS AND WARRANTIES OF THE BUYER  
   

Except as set forth in the disclosure schedules delivered by the Buyer to the Seller on the date hereof (the “ Buyer Disclosure 
Schedules ”), the Buyer represents and warrants as of the date hereof, except to the extent that a representation, warranty or Buyer Disclosure 
Schedule expressly states that such representation or warranty, or the information in such Buyer Disclosure Schedule, is accurate only as of an 
earlier date, to the Seller as follows:  
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Section 4.01                                 Corporate Existence and Power .  The Buyer is a corporation duly incorporated, validly existing and in good 

standing under the laws of its state of incorporation.  The Buyer is duly qualified to do business as a foreign corporation and is in good standing 
in each other jurisdiction where the transaction of its business requires such qualification, except where the lack of such qualification would not 
reasonably be expected to have a Material Adverse Effect on the Buyer.  The Buyer has heretofore made available to the Seller true and 
complete copies of the certificate or articles of incorporation and bylaws of the Buyer as currently in effect.  

   
Section 4.02                                 Corporate Authorization .  The Buyer has all requisite corporate power, authority and legal right under its 

certificate of articles or certificate of incorporation and bylaws (or comparable organizational documents) to enter into this Agreement, perform 
its obligations under this Agreement and consummate the Transactions.  The execution, delivery, and performance by the Buyer of this 
Agreement and any Ancillary Documents to which it is a party, and the consummation by the Buyer of the Transactions, have been duly 
authorized by all necessary corporate action on the part of the Buyer, including the approval of its Board of Directors.  Assuming the due 
authorization, execution and delivery of this Agreement by each Party (other than the Buyer), this Agreement constitutes a valid and legally 
binding agreement of the Buyer, enforceable against it in accordance with its terms and conditions, subject to Applicable Laws of general 
application relating to public policy, bankruptcy, insolvency and the relief of debtors, Applicable Laws governing specific performance, 
injunctive relief and other equitable remedies and general principles of equity.  

   
Section 4.03                                 Noncontravention .  Except for the consents, approvals, authorizations, Permits and material contracts described in 

Schedule 4.03 of the Buyer Disclosure Schedules, neither the execution and delivery of this Agreement, nor the consummation of the 
Transactions, do (i) violate any provision of the charter, bylaws or other governing documents of the Buyer, (ii) result in a violation or breach 
of, or constitute (with or without due notice or lapse of time or both) a default (or give rise to any right of termination, amendment, cancellation 
or acceleration) under any of the terms of any note, bond, mortgage, indenture, license, contract, lease, or other instrument or obligation to 
which the Buyer is a party (or result in the imposition of any Encumbrance (other than Permitted Encumbrances) upon the Buyer’s assets) or 
(iii) violate any Applicable Law or any Order of any Governmental Body applicable to the Buyer.  

   
Section 4.04                                 Governmental Authorization .  The execution and delivery by the Buyer of this Agreement and any Ancillary 

Documents to which it is a party, and the consummation by the Buyer of the Transactions, require no action by or in respect of, or filing with, 
any Governmental Body, other than (i) compliance with any applicable requirements of the HSR Act and any Foreign Antitrust Laws and 
(ii) compliance with any applicable requirements of any applicable securities laws, whether federal, state or foreign.  

   
Section 4.05                                 Proceedings and Orders .  Except as set forth in Schedule 4.05 of the Buyer Disclosure Schedules, the Buyer (i) is 

not subject to any outstanding Order, and (ii) is not party to any pending Proceeding or, to the Knowledge of the Buyer, Threatened 
Proceeding, that would, in any case, prohibit or materially impair the Buyer’s ability to perform its obligations under this Agreement or to 
complete the Transactions in accordance with the terms of this Agreement and the Ancillary Documents.  
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Section 4.06                                 Financing .  The Buyer has available, and on the Closing Date shall have available, sufficient funds, available lines 

of credit or other sources of immediately available funds to enable the Buyer to pay the Purchase Price and all Transaction Expenses payable 
by the Buyer pursuant hereto.  

   
(a)                                   Schedule 4.06 of the Buyer Disclosure Schedules sets forth true, accurate and complete copies of an executed debt 

commitment letter, dated as of July 12, 2010 (as the same may be amended or replaced in accordance with Section 5.06, the “ Debt Provider 
Letter ”) from JPMorgan Chase Bank, N.A. (the “ Buyer Debt Provider ”) regarding debt funding available to the Buyer in the amount noted 
therein for the purpose of funding the Purchase Price and all Transaction Expenses payable by the Buyer pursuant hereto and the Ancillary 
Documents (the “ Debt Funding ”).  

   
(b)                                  The statements made in the Debt Provider Letter are true, correct, accurate and complete as of July 12, 2010, and 

have not been amended, modified or terminated in any respect.  As of the date hereof, the amount of unused availability under the Buyer Debt 
Provider facility continues to be the amount of unused availability set forth in the Debt Provider Letter in all material respects.  No event has 
occurred that, with or without notice, lapse of time or both, would constitute a default or breach on the part of the Buyer or the Buyer Debt 
Provider under any term or condition of the Debt Provider Letter.  The Buyer has no reason to believe that it will be unable to satisfy on a 
timely basis any term or condition of the Closing to be satisfied by the Buyer contained in the Debt Provider Letter.  The Debt Funding, plus 
other cash immediately available to the Buyer for purposes of the Transactions, is sufficient to pay the Purchase Price and all Transaction 
Expenses payable by the Buyer pursuant hereto, and to allow the Buyer to perform all of its other obligations under this Agreement and to 
consummate the Transactions, subject to the terms hereof.  

   
(c)                                   Other than as set forth in the Debt Provider Letter, there are no contractual contingencies, side letters or similar 

arrangements under any agreement relating to the Transactions to which the Buyer or any of its Affiliates is a party that would permit the Buyer 
Debt Provider to reduce the total amount of the Debt Funding, or to impose any additional condition precedent to availability of the Debt 
Funding.  The board of directors of the Buyer has authorized the Buyer to draw on the funds available to the Buyer under the Debt Provider 
Letter as necessary to enable the Buyer to pay the Purchase Price and any and all Transaction Expenses payable by the Buyer pursuant to this 
Agreement and the Ancillary Documents.  The Buyer has received commitments from the Buyer Debt Provider that the Buyer is entitled to call 
in accordance with the Debt Provider Letter, in an amount sufficient to enable the Buyer to pay the Purchase Price and all Transaction 
Expenses payable by the Buyer pursuant to this Agreement and the Ancillary Documents.  The Buyer has provided all applicable notices under 
the Debt Provider Letter and taken all other actions required to be taken by it thereunder to draw on the requisite amount of the commitment to 
the Buyer of the Buyer Debt Provider, sufficient (when taken together with other sources of funds immediately available to the Buyer) to 
enable the Buyer to pay the Purchase Price and any and all Transaction Expenses payable by the Buyer pursuant to this Agreement and the 
Ancillary Documents.  
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Section 4.07                                 Foreign Ownership .  

   
(a)                                   Schedule 4.07(a) of the Buyer Disclosure Schedules sets forth the identity of each governmental entity or non-U.S. 

Person, and such Person’s specific right or interest, that has a direct or indirect right or interest with respect to the corporate activities 
(including any economic rights) of Buyer or any of Buyer’s Affiliates.  

   
(b)                                  Schedule 4.07(b) of the Buyer Disclosure Schedules sets forth the prior acquisition transactions of the Buyer and 

Buyer’s Affiliates that were subject to CFIUS review, indicating whether each was approved during the initial 30-day review period or was 
subject to an investigation and if such prior acquisition transaction was not approved within 30 days of initial notification to CFIUS, indicating 
how many days elapsed between the initial CFIUS notification and approval of the transaction by CFIUS.  

   
(c)                                   Schedule 4.07(c) of the Buyer Disclosure Schedules sets forth all existing agreements of the Buyer and Buyer’s 

Affiliates with CFIUS or any of its member agencies indicating, with respect to each agreement: (i) the governmental agency involved, (ii) the 
subject matter of the agreement, (iii) the date that it was entered into and (iv) any audits or other investigations by CFIUS with respect to 
compliance with such agreement.  Neither the Buyer or any of its Affiliates has, or may have, breached or violated or would, with notice, the 
passage of time or both, breach or violate, in any material respect any agreement with CFIUS or any of its member agencies.  

   
Section 4.08                                 Solvency .  The Buyer is not entering into this Agreement or the Ancillary Documents with the intent to hinder, 

delay or defraud any Person to which the Buyer is, or may become, indebted.  The Purchase Price is not less than the reasonably equivalent and 
fair market value of the Shares and the Purchased Assets.  Immediately following the Closing and after giving effect to the Stock Purchase, the 
Asset Purchase and the other Transactions, the Buyer shall not (i) be insolvent (either because its financial condition is such that the sum of its 
debts and other liabilities, including subordinated, contingent, disputed, unliquidated or otherwise, is greater than the fair market value of its 
assets or because the fair saleable value of its assets is less than the amount required to pay its probable liability on its existing debts as they 
become absolute and mature); (ii) have unreasonably small capital with which to engage in its business; (iii) have incurred debts or liabilities 
beyond its ability to pay them as they become due; or (iv) be unable to realize upon its assets and pay its debts and other liabilities, including 
subordinated, contingent, disputed, unliquidated or otherwise, as they mature in the normal course of business.  No fact, circumstance or 
condition exists that would be reasonably likely to render the Buyer insolvent.  

   
Section 4.09                                 Securities Act .  The Buyer (i) understands that the Shares have not been, and will not be, registered under the 

Securities Act of 1933, as amended (the “ Securities Act ”), or under any state securities laws, and are being offered and sold in reliance upon 
federal and state exemptions for transactions not involving any public offering, (ii) is acquiring the Shares solely for its own account for 
investment purposes, and not with a view to the distribution thereof, (iii) is a sophisticated investor with knowledge and experience in business 
and financial matters, (iv) has received certain information concerning the Seller and the Company and has had the opportunity to obtain 
additional information as desired in order to evaluate the merits and the risks inherent in holding the Shares, (v) is able to bear the economic 
risk and lack of liquidity  
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inherent in holding the Shares and (vi) is an “Accredited Investor” as defined in Regulation D under the Securities Act.  

   
Section 4.10                                 Brokers .  Except as set forth in Schedule 4.10 of the Buyer Disclosure Schedules, no Broker is entitled to any 

brokerage, finder’s or other fee or commission in connection with the Transactions based upon arrangements made by or on behalf of the Buyer 
or any of its Affiliates.  

   
ARTICLE V  

   
PRE-CLOSING COVENANTS  

   
Section 5.01                                 Reasonable Best Efforts .  
   

(a)                                   The Parties shall each cooperate with the other and use (and shall cause their respective Subsidiaries to use) their 
respective reasonable best efforts to promptly (i) take or cause to be taken all actions, and do or cause to be done all things, necessary, proper or 
advisable to consummate and make effective the Transactions as soon as practicable, including preparing and filing promptly and fully all 
documentation to effect all necessary filings, notices, petitions, statements, registrations, submissions of information, applications and other 
documents, (ii) obtain all approvals, consents, registrations, permits, authorizations and other confirmations required to be obtained from any 
Third Party necessary, proper or advisable to consummate the Transactions, and (iii) execute and deliver such documents, certificates and other 
papers as a Party may reasonably request to evidence the other Party’s satisfaction of its obligations hereunder.  Subject to Applicable Laws 
relating to the exchange of information and in addition to Section 5.01(d), the Parties shall have the right to review in advance, and, to the 
extent practicable, each will consult the other on, any information relating to the Company or the Buyer and its Subsidiaries, as the case may 
be, that appears in any filing made with, or written materials submitted to, any Third Party and/or any Governmental Body in connection with 
the Transactions.  

   
(b)                                  Without limiting the foregoing, the Parties shall: (i) within five (5) Business Days of the date of this Agreement 

each make an appropriate filing pursuant to the HSR Act and each make (or, if applicable, the applicable Party shall make) any Foreign 
Antitrust Laws with respect to the Stock Purchase and as promptly as practicable file any other required submissions under the HSR Act and 
take any and all other actions necessary or appropriate to bring about the expiration or termination of any applicable waiting period under the 
HSR Act and any Foreign Antitrust Laws; and (ii) cooperate with one another (A) promptly to determine whether any other filings are required 
to be or should be made or consents, approvals, permits or authorizations are required to be or should be obtained under any other Applicable 
Law, including any Foreign Antitrust Law and (B) promptly, and in any event within ten (10) Business Days, make any such filings, furnishing 
information required in connection therewith and seeking to obtain timely any such consents, permits, authorizations or approvals.  

   
(c)                                   Without limiting Section 5.01(a), each Party shall:  
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(i)                                      use its reasonable best efforts to avoid the entry of, or to have vacated or terminated, any Order that would 

restrain, prevent or delay the Closing or the consummation of any of the Transactions, including defending through litigation or arbitration on 
the merits any claim asserted in any court by any Person; and  

   
(ii)                                   use its reasonable best efforts to avoid or eliminate each and every impediment under the HSR Act and 

any Foreign Antitrust Laws that may be asserted by any Governmental Body with respect to the Transactions so as to enable the Closing to 
occur as soon as reasonably possible.  

   
(d)                                  Each Party shall keep the other Party reasonably apprised of the status of matters relating to the completion of the 

Transactions and work cooperatively in connection with obtaining all required approvals or consents of any Governmental Body (whether 
domestic, foreign or supranational).  In that regard, each Party shall, to the extent permitted by Applicable Law and subject to all applicable 
privileges, including the attorney-client privilege, without limitation:  (i) promptly notify the other Party of, and if in writing, furnish the other 
Party with copies of (or, in the case of material oral communications, advise the other orally of), any communications from or with any 
Governmental Body with respect to the Transactions, (ii) permit the other Party to review and discuss in advance, and consider in good faith 
the views of the other Party in connection with, any proposed written (or any material proposed oral) communication with any such 
Governmental Body, (iii) not participate in any meeting with any such Governmental Body unless it consults with the other Party in advance 
and, to the extent permitted by such Governmental Body, gives the other the opportunity to attend and participate thereat, (iv) furnish the other 
Party with copies of all correspondence, filings and communications (and memoranda setting forth the substance thereof) between it and any 
such Governmental Body with respect to this Agreement, the Ancillary Documents and the Transactions, and (v) furnish the other Party with 
such necessary information and reasonable assistance as the other Party may reasonably request in connection with its preparation of necessary 
filings or submissions of information to any such Governmental Body.  

   
Section 5.02                                 Operation of Business .  Except (a) for the consummation of the Transactions, or (b) as set forth on Schedule 5.02 

of the Company Disclosure Schedules or as otherwise expressly contemplated by this Agreement, the Contribution and Distribution 
Agreement, the Asset Purchase Documents or any other Ancillary Document, during the period from the date hereof and continuing until the 
earlier of the termination of this Agreement or the Closing Date, the Company shall conduct its business in the Ordinary Course of Business.  
The Company agrees to pay debts and Taxes when due unless subject to good faith dispute, and to pay or perform other obligations in the 
Ordinary Course of Business subject to good faith disputes over whether payment or performance is owing.  Without limiting the generality of 
the foregoing, except (i) for the consummation of the Transactions, (ii) as set forth in Schedule 5.02 of the Company Disclosure Schedules or 
(iii) to the extent consented to by the Buyer, from the date hereof until the Closing Date, the Company shall not, and the Seller shall not cause 
the Company to, do any of the following:  

   
(i)                                      adopt or propose any change to the Company Articles or the Company’s bylaws;  
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(ii)                                   merge or consolidate with any other Person or acquire all or substantially all of the stock or assets of any 

other Person or effect any business combination, recapitalization or similar transaction;  
   
(iii)                                sell, lease, license or otherwise dispose of any material amount of assets, securities or property except 

(A) pursuant to existing Contracts or commitments or (B) in the Ordinary Course of Business;  
   
(iv)                               except in the Ordinary Course of Business (including, without limitation, distributions for tax liabilities of 

the stockholders) declare, set aside or pay any dividend or other distribution with respect to the capital stock of the Company;  
   
(v)                                  create or incur any Encumbrance on any material asset other than (A) in the Ordinary Course of Business 

or (B) Permitted Encumbrances;  
   
(vi)                               make any material loan, advance or capital contribution to or investment in any Person;  
   
(vii)                            change any method of accounting or accounting principles or practice, except for any such change 

required by reason of a concurrent change in GAAP; or  
   
(viii)                         agree or commit to do any of the foregoing.  
   

Section 5.03                                 Publicity .  The Parties shall (i) develop a joint communication plan with respect to this Agreement and the 
Transactions, (ii) ensure that all press releases and other public statements with respect to this Agreement and the Transactions shall be 
consistent with such joint communication plan, and (iii) consult promptly with each other prior to issuing any press release or otherwise 
making any public statement with respect to this Agreement, the Stock Purchase, the Asset Purchase and the Transactions, provide to the other 
Party for review a copy of any such press release or statement, and not issue any such press release or make any such public statement without 
the other Party’s consent, unless either Party determines in good faith that such disclosure is required or advisable under Applicable Law or any 
listing agreement with, or rules and regulations of, a securities exchange.  

   
Section 5.04                                 Access .  The Company shall permit representatives of the Buyer (including legal counsel and accountants) to have, 

upon prior written notice, reasonable access during normal business hours and under reasonable circumstances, and in a manner so as not to 
interfere with the normal business operations of the Company, to the premises, personnel, books, records (including Tax records), Contracts, 
and documents of or solely pertaining to the Company.  Neither the Buyer nor any of its respective representatives shall contact any employee, 
customer, supplier or landlord of the Company without the prior written consent of the Executive Vice President and General Manager of the 
Company.  The Buyer shall retain for a reasonable period after the Closing Date (and at least as long as is consistent with the Buyer’s record-
retention policies and practices), those books, records (including Tax records), Contracts and documents of or pertaining to the Company, and 
shall provide the Seller and its representatives reasonable access thereto, during normal business hours and on prior notice, for reasonable 
business purposes and for the purpose of historical research and publication of historical materials relating to the Company.  
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Section 5.05                                 Confidentiality .  The Buyer shall comply with, and shall cause its representatives to comply with, all of its and 

their obligations under the confidentiality agreement, dated as of May 6, 2010 (the “ Confidentiality Agreement ”), between the Seller and the 
Buyer with respect to the terms and conditions of this Agreement and the Transactions and the Company information disclosed pursuant to 
Section 5.04 or otherwise, which agreement will remain in full force and effect until the Closing Date, and shall survive any termination of this 
Agreement.  

   
Section 5.06                                 Financing .  
   

(a)                                   The Buyer shall use its reasonable best efforts to (i) satisfy all conditions applicable to the Buyer in the Debt 
Provider Letter; and (ii) consummate the Debt Funding at or prior to the Closing.  Immediately after this Agreement is executed and delivered 
by the Parties, the Buyer shall trigger the call provisions under the Debt Provider Letter, provide all applicable notices thereunder and take any 
and all other actions required to be taken by the Buyer thereunder to call the Buyer Debt Provider to contribute the requisite amount of its 
commitment to the Buyer sufficient (when taken together with other sources of funds immediately available to the Buyer) to enable the Buyer 
to pay the Purchase Price and any and all Transaction Expenses payable by the Buyer pursuant to this Agreement and the Ancillary Documents. 

   
(b)                                  In the event that any portion of the Debt Funding becomes unavailable on the terms and conditions contemplated in 

the Debt Provider Letter, the Buyer shall use its reasonable best efforts to obtain any such unavailable portion from alternative sources on 
comparable or more favorable terms to the Buyer (as determined in the reasonable good faith judgment of the Buyer) as promptly as practicable 
following the occurrence of such event.  The Buyer shall promptly provide the Seller with the documentation evidencing such alternative 
sources of financing and shall give the Seller prompt notice (but in any event within two (2) Business Days) of any material breach by any 
party to the Debt Provider Letter or any termination of the Debt Provider Letter.  The Buyer shall keep the Seller informed on a reasonably 
current basis in reasonable detail of the status of its efforts to arrange for replacement financing, if necessary, and shall not permit any material 
amendment or modification to be made to, or any waiver of any material provision or remedy under, the Debt Provider Letter (or any 
replacement thereof) without first consulting with the Seller or, if such amendment or modification would or would be reasonably expected to 
prevent, delay or hinder the Buyer’s ability to consummate the Transactions, without first obtaining the Seller’s prior written consent (which 
consent shall not be unreasonably withheld).  

   
(c)                                   For the avoidance of doubt, if the Buyer fails to obtain the Debt Funding contemplated by the Debt Provider Letter, 

or any alternative financing, the Buyer shall continue to be obligated to perform its obligations under this Agreement, including this 
Section 5.06, and to consummate the Stock Purchase, the Asset Purchase and the other Transactions on the terms contemplated hereby (subject 
only to satisfaction or waiver of the conditions set forth in Sections 7.01 and 7.02, as applicable).  The Parties hereby agree and acknowledge 
that, with respect to the Buyer’s obligations pursuant to this Section 5.06, time is of the essence.  Notwithstanding anything to the contrary in 
this Agreement, there shall be no cure period for any breach by the Buyer of this Section 5.06.  
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Section 5.07                                 No Other Representations or Warranties .  
   

(a)                                   The Buyer acknowledges and agrees that it has made its own inquiry and investigation into, and, based thereon, has 
formed an independent judgment concerning, the Seller and the Company and their businesses and operations, and the Buyer has requested 
such documents and information from the Seller and the Company as it considers material in determining whether to enter into this Agreement 
and to consummate the Transactions.  The Buyer acknowledges and agrees that it has had an opportunity to ask all questions of and receive 
answers from the Seller and the Company in determining whether to enter into this Agreement and to consummate the Transactions.  In 
connection with such investigation, the Buyer and its representatives have received from the Seller, the Company or their respective 
representatives certain other estimates, projections and other forecasts for the Seller and the Company and certain estimates, plans and budget 
information.  

   
(b)                                  The Buyer agrees that, except for the representations and warranties made by the Company that are expressly set 

forth in Article III of this Agreement (as modified by the Company Disclosure Schedules) and in any certificate provided pursuant to 
Sections 7.02(a) and 7.02(b), neither the Seller nor the Company nor any other Person makes, or shall be deemed to have made, any 
representation or warranty, express or implied, of any kind, including any representation or warranty as to merchantability, habitability, 
workmanship, profitability, future performance, fitness for a particular purpose or non-infringement, whether or not contained in any document 
or other communication provided or otherwise made available to the Buyer or any Person acting on behalf of the Buyer during the course of 
due diligence or otherwise (including in any management presentation, information or offering memorandum, supplemental information, data 
room, estimate, projection, forecast, plan, budget or other forward-looking information or other materials or information with respect to any of 
the above).  

   
Section 5.08                                 Certain Company Accruals . The Seller shall take or cause to be taken all actions necessary for it to assume all 

accruals on the books and records of the Company in respect of certain obligations of the Company and/or the Seller listed on Schedule 5.08 of 
the Company Disclosure Schedules and shall pay (i) the bonus compensation and profit sharing liabilities set forth therein (which amounts shall 
be prorated for the partial year ended on the Closing Date and shall expressly exclude any accrued sales commissions) within thirty (30) days 
after the Closing and (ii) the transaction incentive payments and severance payments set forth therein within thirty (30) days after the Closing 
or at such later date as is contemplated by the applicable agreement governing any such payments.  

   
Section 5.09                                 Transition Services . During the period commencing on the date hereof and ending three (3) days prior to the 

Closing Date, the Parties may mutually agree in writing to modify the transition services described on Schedule A attached to the Transition 
Services Agreement on terms and conditions mutually agreeable to the Parties.  

   
Section 5.10                                 Third Party Consents . The Seller and the Company shall use (and shall cause their respective Subsidiaries to use) 

their respective commercially reasonable best efforts to promptly obtain, and deliver to the Buyer, the third party consents set forth on Schedule 
3.03 of the Company Disclosure Schedules prior to the Closing.  To the extent the same, in whole or in part, are not so obtained, such efforts 
shall continue for a period of six months after the  
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Closing and the parties shall cooperate with each other in any reasonable arrangement to provide that the Company shall receive all of the 
benefits (and bear all of the obligations) of the Seller (or the applicable Affiliate of the Seller) in, to or under any of the agreements set forth on 
Schedule 3.03.  

   
ARTICLE VI  

   
POST-CLOSING COVENANTS  

   
Section 6.01                                 General .  In case at any time after the Closing any further action is necessary to carry out the purposes of this 

Agreement, each Party shall take such further action (including the execution and delivery of such further instruments and documents) as the 
other Party reasonably may request, all at the sole cost and expense of the requesting Party.  

   
Section 6.02                                 Employee Matters .  
   

(a)                                   For the period from the Closing Date through the first (1st) anniversary thereof, the Buyer agrees to provide, or 
cause the Company to provide, each employee of the Company (each, a “ Company Employee ”) with (i) compensation (including salary, 
wages, and historical bonus potential but excluding any equity-based compensation, transaction, severance or change of control bonuses or 
payments) that is no less favorable in the aggregate than the compensation provided by the Company immediately prior to the Closing; and 
(ii) employee benefits plans, programs and arrangements that in all material respects are no less favorable in the aggregate than the employee 
benefits as in effect for other employees of the Buyer and its Affiliates immediately prior to the Closing (collectively, “ Comparable 
Compensation and Benefits ”).  

   
(b)                                  Notwithstanding the foregoing, with respect to each benefit plan, program, practice, policy or arrangement 

(including the Buyer’s severance plans, policies, or arrangements, and paid time off, vacation, and sick leave policies), maintained by the Buyer 
or the Company and in which any of the Company Employees become eligible to participate (the “ Buyer Plans ”), for purposes of determining 
eligibility to participate, vesting and benefit accrual , employment service with the Company (or predecessor employers to the extent the 
Company provides past service credit) shall be treated as employment service with the Buyer and/or any of its applicable Subsidiaries; 
provided , however , that such prior employment service shall not be recognized to the extent that such recognition would result in a 
duplication of benefits.  Such credit for prior employment service also shall apply for purposes of satisfying any waiting periods or evidence of 
insurability requirements applicable under any of the Buyer Plans.  The Buyer shall use its commercially reasonable efforts to cause each of the 
applicable Buyer Plans to (i) waive all limitations as to pre-existing condition exclusions, evidence of insurability requirements and waiting 
periods with respect to participation and coverage requirements applicable to Company Employees and their eligible dependents under the 
Buyer Plans, except to the extent that such limitations, evidence of insurability and waiting periods were applicable to such individuals under a 
comparable Employee Benefit Plan, and (ii) give Company Employees and their eligible dependents credit under the Buyer Plans for amounts 
paid during the year in which the Closing occurs under a corresponding Employee Benefit Plan for purposes of  
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satisfying any applicable deductibles, co-payments and out-of-pocket maximums as though such amounts had been paid in accordance with the 
terms and conditions of the Buyer Plans.  

   
(c)                                   The Buyer shall cause the applicable Buyer Plan to accept eligible rollover distributions (as defined in Section 402

(c)(4) of the Code and inclusive of any outstanding participant loans) from Company Employees with respect to any account balances 
distributed on or as of the Closing Date by the applicable Employee Benefit Plan.  The distributions and rollovers described herein shall 
comply with Applicable Law; and each Party shall make all filings and take any actions required of such Party under Applicable Law in 
connection therewith.  

   
(d)                                  The Buyer shall assume and honor all balances under the Company’s vacation, paid time off, and sick leave policies 

accrued by Company Employees as of the Closing Date to the extent set forth in the Statement of Closing Net Working Capital as finally 
determined in accordance with Section 1.05.  

   
(e)                                   With respect to matters relating to the Non-Company Employees, the Seller and the Buyer agree to the procedures, 

terms and conditions set forth in Exhibit G .  
   
(f)                                     The Parties acknowledge that the lists of employees on Schedules 10.01(a), 10.01(d), 10.01(e) and G.6 are 

complete and accurate to the knowledge of each Party as of the date of this Agreement, but remain subject to review and correction.  The 
Parties shall cooperate to review and, if required, correct each such Schedule within ten (10) days after the date of this Agreement.  

   
Section 6.03                                 Tax Matters .  
   

(a)                                   Post-Closing Tax Return Filings .  
   

(i)                                      The Seller shall prepare and timely file (or cause to be prepared and timely filed) with the appropriate 
Taxing Authorities all income Tax Returns for the Company for all taxable periods ending on or before the Closing Date (each, a “ Seller 
Return ”).   The Seller will include the Company in a federal consolidated income tax return of the affiliated group of which Seller is the 
common parent for the taxable year of the Company that includes the Closing Date.  If necessary to permit the Seller to properly file any Seller 
Return, the Buyer shall cause each Seller Return to be executed by an authorized Person on behalf of the Company.  The Buyer shall prepare 
and timely file (or cause to be prepared and timely filed) with the appropriate Taxing Authorities all Tax Returns (other than Seller Returns) 
required to be filed by the Company with respect to any taxable period beginning before the Closing Date that are due after the Closing Date 
(each a “ Buyer Return ”).  The Buyer (or the Company) shall timely pay the Tax shown as due on each such Tax Return (other than Seller 
Returns that are Group Returns), and shall be entitled to indemnification in respect of such Tax to the extent provided by Section 9.01.  Each 
such Tax Return shall be prepared in a manner consistent with the prior practice of the Company unless otherwise required by Applicable Law 
or specified in Schedule 6.03(a)(i).  The Buyer shall make such revisions to Buyer Returns as are reasonably requested by the Seller within 
fifteen (15) days after receipt by the Seller of each Buyer Return for review pursuant to Section 6.03(a)(ii).  
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(ii)                                   The Buyer shall provide the Seller with a copy of each Buyer Return that the Buyer proposes to file for 

review and approval at least thirty (30) days before the filing of such return (or, if required to be filed within thirty (30) days after the Closing 
Date or the end of the taxable period to which such return relates, as soon as reasonably practicable following the Closing or end of such 
taxable period, as the case may be), accompanied by a statement (a “ Pre-Closing Tax Statement ”) setting forth and calculating in reasonable 
detail the Pre-Closing Taxes (as defined below) and Indemnified Taxes that are shown as due on such Tax Return.  For purposes of this 
Agreement, “ Indemnified Taxes ” means the excess of the Pre-Closing Taxes over the amount of such Pre-Closing Taxes that was taken into 
account in computing the Closing Net Working Capital.  Failure to file a Tax Return that would be a Buyer Tax Return shall not limit the 
Seller’s indemnification obligation for Indemnified Taxes under Section 9.01 in any case that such non-filing is consistent with the prior 
practice of the Company in respect of the similar Tax Return in the immediately preceding taxable period.  

   
(iii)                                If the Seller disagrees with the manner of preparation of a Buyer Return or the amount of Pre-Closing 

Taxes or Indemnified Taxes calculated in a Pre-Closing Tax Statement with respect to such Buyer Return, within thirty (30) days after receipt 
of such Buyer Return and Pre-Closing Tax Statement the Seller shall provide to the Buyer a notice of such dispute (a “ Tax Statement Dispute 
”).  If the Seller does not provide a notice of Tax Statement Dispute within such thirty-day period, the Seller shall be deemed to have accepted 
the Buyer Tax Return and Pre-Closing Tax Statement relating thereto for purposes of Article IX.  If the Seller provides the Buyer with a notice 
of a Tax Statement Dispute, the Seller shall also provide the Buyer with a written explanation of the reasons for its disagreement with such 
Buyer Return and/or Pre-Closing Tax Statement.  The Buyer and the Seller shall attempt to resolve their disagreement within the fifteen (15) 
days following the Seller’s notification to the Buyer of a Tax Statement Dispute.  If the Seller and the Buyer cannot reach complete agreement 
within fifteen (15) days, they each shall select a Tax expert from an accounting firm or law firm knowledgeable in the area of the dispute, and 
such experts shall attempt to resolve the differences.  Each Party shall be responsible for the costs and fees of its Tax expert.  If the Buyer and 
the Seller are unable to resolve their disagreement through their respective Tax experts, the dispute shall be submitted to an arbitrator (the “ Tax 
Arbitrator ”) pursuant to the procedures described in Section 1.05(b) with respect to the Accounting Arbitrator, for resolution within fifteen 
(15) days of such submission.  The decision of the Tax Arbitrator with respect to such dispute shall be binding upon the Parties.  

   
(iv)                               Each Pre-Closing Tax Statement with respect to a Buyer Return shall be treated as the notice required by 

Section 9.04(a) in respect of any claim for indemnity by any Buyer Indemnified Party in respect of the Indemnified Taxes shown thereon with 
respect to a Buyer Return.  Any Loss attributable to Indemnified Taxes shall be determined by reference to actual losses or expenses of the 
Buyer Indemnified Parties in the same manner as other Losses pursuant to Article IX, and, for instance, shall be reduced by any Tax benefit 
that is correlative to the incurring of or payment of such Indemnified Taxes.  The amount of the Loss attributable to Indemnified Taxes shown 
in any Pre-Closing Tax Statement as finally determined pursuant to the preceding paragraph shall be treated as a “Loss” that is indemnifiable 
pursuant to Section 9.01.  For purposes of this Agreement, “ Pre-Closing Taxes ” means all Taxes attributable to taxable periods (or the portion 
thereof) of the Company, the Seller and the Seller’s Subsidiaries ending on or before the Closing Date, all Taxes attributable to the Section   
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338(h)(10) Election, all Taxes attributable to the transactions described in Sections 1.02 and 1.04 hereof, other than (x) Taxes that are 
Transaction Expenses required to be borne by the Buyer pursuant to Section 11.01, and (y) Taxes incurred by the Company other than in the 
ordinary course of business or contemplated by this Agreement, that are attributable to the acts or omissions of the Buyer or the Buyer’s 
Affiliates occurring after the Closing time on the Closing Date.  

   
(v)                                  The provisions of any Tax sharing agreement under which the Company may incur liability to the Seller or 

any of its Affiliates shall be terminated on or before the Closing Date in respect of any taxable period or portion thereof of the Company 
beginning after the Closing Date, and any liability of the Company to the Seller or any of its Affiliates under any such Tax sharing agreement 
shall be discharged or released on or before the Closing Date, so that the Company shall neither have nor thereafter incur any liability to Seller 
or any of its Affiliates thereunder.  

   
(b)                                  Taxable Year Closing; Allocation of Taxes .  The Buyer and the Seller shall, unless otherwise required by 

Applicable Law, treat the taxable periods of the Company as ending as of the close of business on the Closing Date.  The Buyer shall not 
permit the Company to take any action after the Closing time on the Closing Date that is out of the Ordinary Course of Business, except as 
required by this Agreement.  For purposes of this Agreement, Taxes incurred by the Company with respect to a taxable period that includes but 
does not end on the Closing Date shall be allocated to the portion of the period ending on the Closing Date: (i) except as provided in (ii) and 
(iii) below, such as sales tax, to the extent feasible, on a specific identification basis, according to the date of the event or transaction giving rise 
to the Tax, and (ii) except as provided in (iii) below, with respect to periodically assessed ad valorem Taxes and Taxes not otherwise 
reasonably allocable to specific transactions or events, in proportion to the number of days in such period occurring through the Closing Date 
compared to the total number of days in such period, and (iii) in the case of any Tax based upon or related to income or receipts, in an amount 
equal to the Tax that would be payable if the relevant taxable period ended on the Closing Date including taxable periods of any flow-though 
entities in which Company holds any equity interest .  Any credits relating to a taxable period that begins before and ends after the Closing 
Date shall be taken into account as though the relevant taxable period ended on the Closing Date.  All determinations necessary to give effect to 
the foregoing allocations shall be made in a manner consistent with prior practices of the Company.  For avoidance of doubt, for all income tax 
purposes, all deductions arising under section 83(h) of the Code as a result of exercises or settlement of options by Company Employees 
against stock of the Seller after the Closing Date shall reported by the Parties as expenses of the Seller as successor to the Company pursuant to 
Section 381 of the Code, and neither Buyer nor the Company shall take any Tax reporting position inconsistent with such treatment by the 
Seller.  

   
(c)                                   Tax Elections; Amended Returns .  Except in connection with a Proceeding resolved pursuant to Section 6.03

(e) (including consistent correlative adjustments to Tax Returns for non-audited taxable periods), no Party or Affiliate of a Party may amend or 
cause the amendment of a Tax Return of the Company, or file or amend any Tax election, or file a Tax Return after the due date thereof, 
concerning the Company, in each case, with respect to any taxable period that would affect the computation of Pre-Closing Taxes, without the 
written consent of the Seller, which consent shall not be unreasonably withheld or delayed.  The Buyer  
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shall, upon request by the Seller, cooperate in the preparation of and submission to the proper Taxing Authority of any amended Tax Return 
with respect to the Company for any taxable period beginning before the Closing Date that is necessary to cause such Tax Return to be 
consistent with adjustments to a Tax Return for any other taxable period proposed by a Taxing Authority or correlative to adjustments of items 
included in the consolidated federal income Tax Return of the Seller or Tax Returns of its other Affiliates, or that is otherwise required by 
Applicable Law to be filed.  

   
(d)                                  Overpayments and Overaccruals of Certain Taxes .  If, as the result of an audit or examination, a claim for refund, 

the filing of an amended Tax Return or other determination, other than amounts attributable to any carryback of Tax attributes of the Buyer or 
its Affiliates (including the Company) arising in a taxable period (or portion thereof) beginning after the Closing Date (but subject to prior 
consent of Seller pursuant to Section 6.03(c) to the filing of such carryback claim), there has been an overpayment with respect to Taxes of the 
Company for taxable periods or a portion thereof ending on the Closing Date that would be Indemnified Taxes if unpaid as of the Closing Date, 
Taxes paid pursuant to a claim for indemnification under Section 9.01, or an overaccrual of Taxes that were reflected as a liability in the 
calculation of Closing Net Working Capital, the Buyer shall promptly pay an amount equal to such overpayment or overaccrual, and the 
interest actually received thereon, to the Seller upon receipt by (or crediting for the benefit of) the Buyer or its Affiliates or reversal of the 
overaccrual on the financial statements of the Buyer or the Company, unless and to the extent that the entitlement to any refund or credit of 
such overpayment was taken into account in computing the amount of indemnified Loss in respect of such Taxes or reflected in the calculation 
of Closing Net Working Capital.  For the avoidance of doubt, the Buyer shall not offset any Tax refunds payable to the Seller hereunder against 
any indemnifiable Losses except with the prior written consent of the Seller.  

   
(e)                                   Audits and Contests Regarding Taxes .  Any Party who receives, or whose Affiliate receives, any notice of a 

pending or Threatened Tax audit, assessment or adjustment or other Proceeding related to Taxes against or with respect to the Company that 
may give rise to a right to indemnification from the Escrow Deposit pursuant to the terms of Article IX shall promptly notify the Seller within 
five (5) Business Days of receipt of such notice.  The Buyer and the Seller each agree to consult with and to keep the other informed on a 
regular basis regarding the status of any Tax Proceeding to the extent that such Proceeding could affect a liability of any of the Parties 
(including indemnity obligations hereunder).  The Seller shall have the right to represent the Company’s interests in any Tax Proceeding 
pertaining to Indemnified Taxes or Taxes of the Seller and to employ counsel of its choice at the Seller’s expense in such Proceeding, and to 
control the disposition of any issue involved in such Proceeding; provided that, except in the case of a Proceeding relating to a Group Return in 
which the Company was included for any period through the Closing Date, the Buyer shall have the right to participate in such Proceeding at 
its own expense, and shall be entitled to control the disposition of any issue involved in such Proceeding that reasonably would not be expected 
to affect either Indemnified Taxes or Taxes of the Seller.  Both the Buyer and the Seller shall be entitled to represent their own interests in light 
of their responsibilities (including indemnity obligations) for related Taxes, at their own expense, in any Tax Proceeding involving a taxable 
period of the Company that includes but does not end on the Closing Date or involving both a taxable period of the Company ending on or 
before the Closing Date and a taxable period ending after the Closing Date, and no  
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such Proceeding may be settled or compromised by the Seller or the Buyer without the consent of both the Seller and the Buyer, which consent 
shall not be unreasonably withheld.  Except as otherwise provided in this Section 6.03(e), the provisions of Article IX, including the provisions 
therein addressing settlement authority, shall govern the manner in which Tax Proceedings are conducted.  

   
(f)                                     Cooperation, Access to Information and Records Retention .  The Seller and the Buyer shall cooperate as and to the 

extent reasonably requested by the other in connection with the preparation and filing of Tax Returns as provided herein and any Proceeding 
with respect to Taxes relating to the Company.  Such cooperation shall include the provision of records and information reasonably relevant to 
any Tax Return or Tax Proceeding and making employees available on a mutually convenient basis to provide additional information and 
explanation of any material provided hereunder.  The Buyer agrees (i) to retain all books and records relevant to Taxes of the Company 
(including Tax Returns (other than income Tax Returns, which shall be retained by the Seller)) relating to any taxable period beginning before 
the Closing Date until the expiration of the statute of limitations for assessment of Taxes for such respective taxable period, and (ii) to give the 
Seller reasonable written notice prior to transferring, destroying or discarding any such books and records and, if the Seller so requests, the 
Buyer shall allow the Seller to take possession of or copy such books and records.  

   
(g)                                  Tax Certificates .  The Buyer and the Seller agree, upon request of the other, to use all reasonable efforts to obtain 

any certificate or other document from any Governmental Body as may be necessary to mitigate, reduce or eliminate any Tax that could be 
imposed (including with respect to the Transactions).  

   
(h)                                  Section 338(h)(10) Election; Purchase Price Allocation .  
   

(i)                                      The Seller and the Buyer agree they shall make a joint election under Section 338(h)(10) of the Code (and 
any similar elections permitted by applicable state or local Tax law) (collectively, the “ Section 338(h)(10) Elections ”) with respect to sale and 
purchase of the Shares under this Agreement.  The Buyer shall provide a properly completed Form 8023 (previously executed on behalf of the 
Buyer) to Seller before the Closing, and the Seller shall execute and deliver to the Buyer on the Closing Date such Form 8023 and any other 
such documents that are or have been provided by the Buyer for execution at the Closing that are required to make effective the Section 338(h)
(10) Elections.  Each Party shall promptly execute such other forms as may be reasonably requested by the other in connection with making or 
perfecting the Section 338(h)(10) Elections.  The Buyer shall be responsible for the preparation and filing of all forms and documents required 
to make the Section 338(h)(10) Elections.  The Parties shall cooperate fully with each other and make available to each other such Tax data and 
other information as may be reasonably required by the Buyer or the Seller in order to timely file the Section 338(h)(10) Elections.  The Parties 
shall take a consistent position for all relevant Tax purposes that the Parties’ election under Section 338(h)(10) and any similar elections under 
state and local law were validly made and fully effective.  

   
(ii)                                   In connection with the Section 338(h)(10) Elections and the Asset Purchase, the Parties agree that the 

Purchase Price and other items properly includible in the deemed sales price of the assets of the Company pursuant to the Section 338(h)
(10) Elections  
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and Asset Purchase (the “ Tax Consideration ”) shall be allocated for Tax purposes among the Company’s assets in a manner consistent with 
the provisions of Section 338 and Section 1060 of the Code and all regulations promulgated thereunder.  The Tax Consideration shall be 
allocated among the Company’s assets and the Purchased Assets in a manner consistent with the fair market values of such assets as are agreed 
between the Parties or determined pursuant to Section 6.03(h)(iii).  Appendix B (the “ Value Schedule ”) sets forth the amounts that the Parties 
agree as of the Closing Date are the fair market values of specific assets or groups of assets listed thereon (if any).  

   
(iii)                                The Buyer shall deliver to the Seller, along with the Statement of Closing Net Working Capital pursuant 

to Section 1.05(a), a statement containing the Buyer’s proposed allocation of the Tax Consideration among the Company’s assets and the 
Purchased Assets (the “ Allocation Statement ”), and draft IRS Forms 8883 and 8594 as proposed to be included by the Buyer with its Tax 
Return for the taxable year that includes the Closing Date.  The Allocation Statement shall be prepared in a manner consistent with the Value 
Schedule.  Within thirty (30) days after receipt of the Allocation Statement, the Seller shall review and comment on the Allocation Statement, 
and provide to the Buyer draft IRS Forms 8883 and 8594 proposed to be included by the Seller in its Tax Return for the taxable year in which 
the Closing occurs.  Any dispute regarding the Allocation Statement or manner of completing the Parties’ respective Forms 8883 and 8594 
shall be resolved by an independent accounting firm selected under procedures similar to those specified in Section 1.05.  

   
(iv)                               The Parties agree (A) to be bound by the Allocation Statement as finally agreed between the Parties or as 

determined by an independent accounting firm pursuant to Section 6.03(h)(iii), (B) to act in a manner consistent with the Allocation Statement 
in the preparation and filing of income Tax Returns (including filing their respective Forms 8883 and 8894 and any amended thereto), (C) to 
provide a copy of any amendment or supplement to its Form 8883 or 8894 to the other as promptly as practicable after such amendment or 
supplement is filed with the IRS and (D) in the course of any Proceeding concerning Taxes, to take no position and cause their Affiliates to 
take no position inconsistent with the Allocation Statement; provided, however, that if in any audit of any Tax Return of any Party by a Taxing 
Authority the allocation of the Tax Consideration is finally determined by a Taxing Authority to be different from the Allocation Statement, 
then each Party may (but shall not be required to) take any position or action consistent with the allocation of the Tax Consideration as finally 
determined in such Proceeding.  In the event that any Taxing Authority disputes the allocation of the Tax Consideration as reflected by any of 
the Parties on their respective Tax Returns, such Party shall promptly notify the other Parties of the nature of such dispute.  

   
Section 6.04                                 Name Change .  The Buyer shall cause the Company to make all filings, take all other actions, and provide all 

notices necessary to (i) change the Company’s corporate name upon the Closing to a name that does not include the word “Veeco” or any 
variation or simulation thereof, (ii) promptly adopt new trade names, trademarks and servicemarks that do not include the word “Veeco” or any 
variation or simulation thereof; (iii) promptly cause all registrations relating to Company Registered Intellectual Property, Owned Real 
Property and other Company-owned assets to be amended to reflect the new Company name, (iv) promptly cause all bank, brokerage, line of 
credit, and other financial accounts to be updated to reflect the new Company name, and (v) promptly cause all Encumbrances relating to the 
Company to be  
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updated to reflect the new Company name.  Notwithstanding the foregoing, the Seller shall grant to the Company a non-exclusive, limited, 
paid-up license to use the “Veeco” trademark during a transition period not to exceed six (6) months solely for purposes of (A) selling any 
inventory of the Company that contains, or is marked with, such trademarks and is existing as of the Closing or (B) using and distributing any 
marketing materials of the Company that contain, or are marked with, such trademarks and are existing as of the Closing.  

   
Section 6.05                                 Covenant Not to Compete .  For a period of five (5) years from and after the Closing Date, the Seller will not, 

directly or indirectly and in any capacity of any nature whatsoever, engage in the business of designing, manufacturing or selling atomic force 
microscopes, scanning probe microscopes, stylus profilers or fast 3D optical microscopes used to provide surface measurements in (a) research 
or (b) offline or quality assurance (QA) production environments, in any geographic area in which the Company conducts that business as of 
the Closing Date; provided , however , that the Seller may own less than five percent (5%) of the outstanding stock of any company and shall 
not be deemed to engage solely by reason thereof in any of its businesses; provided , further , that this section shall not prevent the Seller from 
designing, manufacturing, using or selling in-situ metrology equipment for use in process equipment systems or incorporating third-party 
metrology equipment into Seller’s process equipment systems.  In addition, (A) for a period of two (2) years from and after the Closing Date, 
the Seller will not, directly or indirectly and in any capacity of any nature whatsoever, solicit for employment, consulting or other similar 
relationship any then current employees of the Company or any Non-Company Employees hired by Buyer, or any persons who were 
employees of the Company at any time within the immediately preceding six (6) months, and (B) for a period of one (1) year from and after the 
Closing Date, the Seller will not, directly or indirectly and in any capacity of any nature whatsoever, hire as an employee, consultant or in a 
similar capacity any then current employee of the Company or any Non-Company Employees hired by Buyer, or any persons who were 
employees of the Company at any time within the immediately preceding six (6) months; provided, however , that the Seller and its Affiliates 
may at any time make offers to and hire any employee or consultant who is not selected by the Buyer to continue to provide services to the 
Company or an Affiliate of the Company following the Closing or who is terminated by the Buyer or any of its Affiliates (including the 
Company following the Closing).  Furthermore, nothing in the immediately preceding sentence shall be construed to prevent the Seller from 
hiring such employees or consultants resulting from advertising of open positions, participating in job fairs or the like, or other forms of 
soliciting candidates for employment or consulting services which are general in nature.  

   
ARTICLE VII  

   
CONDITIONS TO OBLIGATION TO CLOSE  

   
Section 7.01                                 Conditions to Obligations of Each Party Under This Agreement .  The respective obligations of each Party to effect 

the Stock Purchase and the Asset Purchase shall be subject to the satisfaction at or prior to the Closing of the following conditions (any or all of 
which may be waived in writing by a Party, in whole or in part):  

   
(a)                                   Proceedings .  No Governmental Body of competent jurisdiction shall have enacted, issued, promulgated, enforced 

or entered any statute, rule, regulation or Order (whether  
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temporary, preliminary or permanent) that (i) is in effect and (ii) has the effect of making the Stock Purchase illegal or otherwise prohibiting 
consummation of the Stock Purchase (which illegality or prohibition would reasonably be expected to have a Material Adverse Effect on the 
Buyer and its Subsidiaries on a combined basis with the Company), if the Stock Purchase were consummated notwithstanding such statute, 
rule, regulation or Order; provided , however , that prior to asserting this condition, subject to Section 5.01, each of the Parties shall have used 
their reasonable best efforts to prevent the entry of any Order and to appeal as promptly as possible any such Order that may be entered.  

   
(b)                                  Regulatory Approvals .  Any applicable mandatory waiting periods, together with any extensions thereof, including 

any additional waiting period required as a consequence of any supplemental request by a Governmental Body, under the HSR Act and any 
Foreign Antitrust Laws shall have expired or been terminated.  

   
(c)                                   Completion of Contribution and Distribution and License .  The Contribution and Distribution Transaction, 

including, the execution and delivery of the License Agreement, shall have been consummated in accordance with the terms and subject to the 
conditions set forth in the Contribution and Distribution Agreement.  

   
Section 7.02                                 Additional Conditions to Obligations of the Buyer .  The obligations of the Buyer to effect the Stock Purchase and 

the Asset Purchase shall be subject to the satisfaction at or prior to the Closing of the following conditions (any or all of which may be waived 
in writing by the Buyer, in whole or in part):  

   
(a)                                   Representations and Warranties .  The representations and warranties of the Company set forth in Article III of this 

Agreement shall be true and correct in all material respects as of the Closing Date, as if made as of such time (except to the extent that such 
representations and warranties expressly relate to a specific date, in which case such representations and warranties shall be true and correct in 
all material respects as of such date).  The Buyer shall have received a certificate signed on behalf of the Company to such effect.  

   
(b)                                  Agreements and Covenants .  Each of the Company and the Seller shall have performed or complied with all of its 

covenants hereunder in all material respects through the Closing.  The Buyer shall have received a certificate signed on behalf of the Company 
to such effect.  

   
(c)                                   Documents .  All of the other documents, instruments and agreements to be executed and/or delivered pursuant to 

this Agreement (including the Asset Purchase Documents and the Escrow Agreement) shall have been executed by the parties thereto other 
than the Buyer and delivered to the Buyer.  

   
(d)                                  No Material Adverse Effect .  Since the date of this Agreement, no Material Adverse Effect on the Company shall 

have occurred.  
   
(e)                                   Consulting Agreement .  The Buyer shall have entered into either (i)  a new employment agreement on terms and 

conditions mutually satisfactory to Mark Munch and Buyer or (ii)  a transition consulting agreement with Mark Munch having a duration of at 
least six (6) months, on substantially the terms and conditions set forth in Exhibit H .  
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(f)                                     Severance Arrangements .  The Seller shall have assumed full responsibility for any severance or similar payments 

due to Mark Munch and Ross Smith, and any Company Employee that is entitled to such payments, in each case, as a result of the 
consummation of the Transactions (without regard to whether such payments become due as a matter of law or by contract) and not due to any 
action or inaction of the Buyer or its Affiliates following the Closing.  

   
(g)                                  Transition Services Agreement .  The Company and the Seller shall have entered into a transition services 

agreement in the form attached hereto as Exhibit I .  
   
(h)                                  Continued Employment by Designated Non-Company Employees .  At least seventy-five percent (75%) of the 

Designated Non-Company Employees shall have either (i) delivered duly executed employment offer letters or employment agreements in 
customary form to the Buyer or an Affiliate, or (ii) in jurisdictions in which employment continues automatically as a result of “transfer of 
undertaking” or similar foreign laws, continued employment with the Buyer or an Affiliate in accordance with Applicable Laws.  

   
(i)                                      FIRPTA .  The Seller and the Company shall each have delivered a Foreign Investment and Real Property Tax Act 

of 1980 (“ FIRPTA ”) Certification, which (i) states that such Person is not a foreign person, (ii) sets forth such Person’s name, identifying 
number and address, and (iii) is signed by such Person under penalties of perjury, meeting the requirement of Treasury Regulations 
Section 1.1445-2(b)(2).  

   
(j)                                      Title Policy .  Chicago Title Company or another title insurance company licensed to do business in the State of 

California, shall be irrevocably and unconditionally committed to issue to the Company a CLTA standard coverage policy of owner’s title 
insurance in an amount not less then the fair market value of the Santa Barbara Property insuring the Company as the fee owner of the Santa 
Barbara Property, subject only to the Permitted Encumbrances and the other standard exceptions in such policy form.  

   
Section 7.03                                 Additional Conditions to Obligations of the Company and the Seller .  The obligations of the Company and the 

Seller to effect the Stock Purchase and the Asset Purchase shall be subject to the satisfaction at or prior to the Closing of the following 
conditions (any or all of which may be waived in writing by the Company and the Seller, in whole or in part):  

   
(a)                                   Representations and Warranties .  The representations and warranties of the Buyer set forth in Article IV of this 

Agreement shall be true and correct in all material respects as of the Closing Date, as if made as of such time (except to the extent that such 
representations and warranties expressly relate to a specific date or as of the date hereof, in which case such representations and warranties 
shall be true and correct in all material respects as of such date).  The Seller shall have received a certificate signed on behalf of the Buyer to 
such effect.  

   
(b)                                  Agreements and Covenants .  The Buyer shall have performed or complied with all of its covenants hereunder in all 

material respects through the Closing.  The Seller shall have received a certificate signed on behalf of the Buyer to such effect.  
   
(c)                                   Documents .  All of the documents, instruments and agreements to be executed and/or delivered pursuant to this 

Agreement (including the Asset Purchase Documents  
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and the Escrow Agreement) shall have been executed by the parties thereto other than the Seller and the Company and delivered to the Seller.  

   
ARTICLE VIII  

   
TERMINATION  

   
Section 8.01                                 Termination .  This Agreement may be terminated and the Stock Purchase and Asset Purchase may be abandoned 

at any time prior to the Closing:  
   

(a)                                   By mutual written consent of the Buyer and the Seller;  
   
(b)                                  By either the Buyer or the Seller if:  
   

(i)                                      the Closing shall not have been consummated on or before the Termination Date; provided , however , that 
if, as of such date, as it may be extended pursuant hereto, (A) any applicable mandatory waiting periods, including any extensions thereof or 
any additional waiting periods required as a consequence of any supplemental request by a Governmental Body, under the HSR Act or any 
Foreign Antitrust Laws shall not have expired or been terminated, and (B) all other conditions set forth in Article VII have been satisfied (other 
than those conditions that can by their terms only be satisfied in connection with the Closing, provided that such conditions are not incapable of 
being performed at the Closing), then the Termination Date, or any extension thereof, may be extended at the sole discretion of the Seller for an 
additional six (6) months (provided that the Seller’s right to extend the Termination Date pursuant hereto shall be limited to two (2) three (3)-
month extensions); or  

   
(ii)                                   a Governmental Body shall have issued an Order or taken any other action, in each case that has become 

final and non-appealable and that restrains, enjoins or otherwise prohibits the Stock Purchase and/or Asset Purchase.  
   

(c)                                   By the Buyer, if (i) the Buyer is not in material breach of its obligations under this Agreement, and (ii) (x) any of 
the representations and warranties of the Company set forth herein become untrue or inaccurate such that Section 7.02(a) would not be satisfied 
or (y) there has been a breach on the part of the Company or the Seller of any of its covenants or agreements contained in this Agreement such 
that Section 7.02(b) would not be satisfied, and, in each of case (x) and case (y), such breach (if curable) has not been cured within thirty (30) 
days after written notice to the Seller; or  

   
(d)                                  By the Seller, if (i) neither the Company nor the Seller is in material breach of its obligations under this Agreement, 

and (ii) (x) any of the representations and warranties of the Buyer set forth herein become untrue or inaccurate such that Section 7.03(a) would 
not be satisfied or (y) there has been a breach on the part of the Buyer of any of its covenants or agreements contained in this Agreement such 
that Section 7.03(b) would not be satisfied, and, in each of case (x) and case (y), other than a breach by the Buyer of its covenants set forth in 
Section 5.06, such breach (if curable) has not been cured within thirty (30) days after written notice to the Buyer.  
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Section 8.02                                 Effect of Termination .  

   
Except as provided in this Section 8.02, in the event of the termination of this Agreement pursuant to Section 8.01, this Agreement 

(other than this Section 8.02, Section 5.03, Section 5.05 and Sections 11.01, 11.03, 11.05, 11.07, 11.08 and 11.09, which shall survive such 
termination) shall forthwith become void, and there shall be no liability on the part of any Party or any of their respective officers or directors 
to the other and all rights and obligations of any Party will cease, except that nothing herein will relieve any Party from liability for (i) breach 
of any covenant or agreement contained in this Agreement, including, without limitation, the failure to consummate the Transactions, or 
(ii) actual fraud.  

   
ARTICLE IX  

   
INDEMNIFICATION  

   
Section 9.01                                 Indemnification of the Buyer .  Subject to the limitations set forth in this Article IX, from and after the Closing, the 

Buyer and its officers, directors, employees, Affiliates and agents (collectively, the “ Buyer Indemnified Parties ”), shall be entitled to 
indemnification for any and all Losses arising out of (a) any inaccuracy of any representation or the breach of any warranty made by the 
Company in Article III or in any Ancillary Document; (b) any nonfulfillment by the Company before the Closing, or by the Seller or any 
Affiliate of the Seller of any covenant or agreement in this Agreement or any Ancillary Document that has not been cured within thirty (30) 
days after receipt of written notice thereof by the Seller, and/or (c) Indemnified Taxes (except as otherwise provided in Section 6.03(a)(ii)).  
Except for claims based on the Seller’s or the Company’s fraud or intentional misrepresentation or claims for Indemnified Taxes or claims 
based on a breach of Section 3.18(e) or (f), indemnification under this Section 9.01 shall be limited to recovery from the Escrow Deposit.  

   
Section 9.02                                 Indemnification of the Seller .  From and after the Closing, the Buyer shall defend, indemnify and hold the Seller 

and its officers, directors, employees, stockholders, Affiliates and agents (collectively, the “ Seller Indemnified Parties ”) harmless from and 
against any and all Losses arising out of (a) any inaccuracy of any representation or the breach of any warranty made by the Buyer in Article IV 
or in any Ancillary Document and/or (b) any nonfulfillment by the Company after the Closing, or by the Buyer or any Affiliate of the Buyer of 
any covenant or agreement in this Agreement or in any Ancillary Document that has not been cured within thirty (30) days after receipt of 
written notice thereof by the Buyer.  

   
Section 9.03                                 Third Party Claims .  
   

(a)                                   In the event that any Buyer Indemnified Party desires to make a claim against the Escrow Deposit or any Seller 
Indemnified Party desires to make a claim against the Buyer, in each case in connection with any Proceeding, demand or other claim of a Third 
Party at any time instituted against or made upon such Indemnified Party for which such Indemnified Party may seek indemnification 
hereunder (a “ Third Party Claim ”), such Indemnified Party shall promptly notify the applicable Indemnification Control Person of such Third 
Party Claim and the Indemnified Party’s claim for indemnification with respect thereto.  

   
(b)                                  The Indemnification Control Person shall have the right to assume the defense of any Third Party Claim with 

counsel of its choice by providing written notice to the  
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Indemnified Party within thirty (30) days after the Indemnification Control Person has received notice of such Third Party Claim; provided , 
however , that, except as otherwise provided in respect of claims subject to Section 6.03(e), the Indemnified Party shall not be required to 
permit such an assumption of the defense of any Third Party Claim that, if not first paid, discharged or otherwise complied with, would 
reasonably be expected to result in a Material Adverse Effect on the Buyer or the Seller (as the case may be).  

   
(c)                                   The assumption of the defense of any Third Party Claim by the Indemnification Control Person shall not constitute 

an admission of responsibility to indemnify the Indemnified Party or in any manner impair or restrict the Indemnifying Party’s rights to later be 
reimbursed its costs and expenses if indemnification under this Agreement with respect to such Proceeding, demand or other claim was not 
required.  The Indemnification Control Person shall not, in the defense of such claim, consent to the entry of any judgment (other than a 
judgment of dismissal on the merits without costs) or enter into any settlement without the written consent of the Indemnified Party, which 
consent shall not be unreasonably withheld, delayed or conditioned, except that no such consent shall be required if the sole relief provided is 
monetary damages that are reimbursed to the Indemnified Party in full as Losses (subject to, with respect to claims by the Buyer Indemnified 
Parties, the remaining Deductible Amount, if any, that will be paid by the Buyer Indemnified Party, and subject to the other indemnification 
limitations set forth in this Agreement).  

   
(d)                                  If the Indemnification Control Person assumes the defense of a Third Party Claim, the Indemnified Party shall be 

entitled to participate in the defense of such claim, but solely by observation and comment to the Indemnification Control Person, and any 
counsel selected by the Indemnified Party shall not appear on its behalf in any Proceeding arising hereunder.  The Indemnified Party shall bear 
the fees and expenses of any additional counsel retained by it to participate in its defense.  

   
(e)                                   If the Indemnification Control Person does not assume the defense of a Third Party Claim after receipt of notice of 

such Third Party Claim from the Indemnified Party pursuant to Sections 9.03(a) and 9.03(b), the Indemnified Party may defend against such 
claim in such manner as it reasonably deems appropriate.  The Indemnified Party may not settle such claim without the written consent of the 
Indemnification Control Person, which consent shall not be unreasonably withheld, delayed or conditioned.  

   
(f)                                     The Buyer Indemnified Parties and the Seller Indemnified Parties shall cooperate in good faith and in all respects 

with the Indemnification Control Person and its representatives (including its counsel) in the investigation, negotiation, settlement, trial and/or 
defense of any Third Party Claim (and any appeal arising therefrom).  The Parties shall cooperate with each other in any notifications to and 
information requests of any insurers.  No individual representative of any Indemnifying Party, or any Indemnifying Party’s Affiliates, shall be 
personally liable for any Loss or Losses under this Agreement, except as specifically agreed to by said individual representative.  
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Section 9.04                                 Payment of Claims .  

   
(a)                                   In the event that any Buyer Indemnified Party desires to seek indemnification under this Article IX, the Buyer shall 

give reasonably prompt written notice to the Seller specifying the facts constituting the basis for such claim and the amount, to the extent 
known, of the claim asserted.  If the Seller disputes such claim for indemnification, it shall notify the Buyer within thirty (30) days after its 
receipt of notice of such claim for indemnification, whereupon the Buyer and the Seller shall meet and attempt in good faith to resolve their 
differences with respect to such claim for indemnification.  If the dispute has not been resolved within thirty (30) days after such parties first 
met to attempt a resolution, either the Seller or the Buyer may initiate litigation in accordance with Section 11.09.  If the Seller does not dispute 
such claim for indemnification, the Escrow Agent shall, to the extent jointly requested by the Seller and the Buyer, pay the Buyer Indemnified 
Party an amount in cash equal to the amount of such claim in accordance with the terms of the Escrow Agreement.  

   
(b)                                  In the event that any Seller Indemnified Party desires to seek indemnification under this Article IX, the Seller shall 

give reasonably prompt written notice to the Buyer specifying the facts constituting the basis for such claim and the amount, to the extent 
known, of the claim asserted.  If the Buyer disputes such claim for indemnification, it shall notify the Seller within thirty (30) days after its 
receipt of notice of such claim for indemnification, whereupon the Buyer and the Seller shall meet and attempt in good faith to resolve their 
differences with respect to such claim for indemnification.  If the dispute has not been resolved within thirty (30) days after such parties first 
met to attempt a resolution, either the Seller or the Buyer may initiate litigation in accordance with Section 11.09.  If the Buyer does not dispute 
such claim for indemnification, the Buyer shall pay, or shall cause the Company to pay, the Seller Indemnified Party an amount in cash equal to 
the amount of such claim.  

   
Section 9.05                                 Limitations on Indemnification .  Except for claims based on the Seller’s or the Company’s fraud or intentional 

misrepresentation, claims for Indemnified Taxes, or claims based on a breach of Section 3.18(e) or (f), no claim may be made against the 
Escrow Deposit unless and until the Buyer Indemnified Parties have incurred aggregate Losses for which the Buyer Indemnified Parties are 
entitled to indemnification pursuant to this Agreement in excess of Two Million Dollars ($2,000,000) in the aggregate (the “ Deductible 
Amount ”) and then only to the extent that such aggregate amount of Losses exceeds the Deductible Amount.  With respect to claims based on 
a breach of Section 3.18(e) or (f), no claim may be made against the Escrow Deposit or otherwise unless and until the Buyer Indemnified 
Parties have incurred aggregate Losses for which the Buyer Indemnified Parties are entitled to indemnification pursuant to this Agreement in 
excess of Five Hundred Thousand Dollars ($500,000) in the aggregate (the “ Environmental Deductible Amount ”) and then only to the extent 
that such aggregate amount of Losses exceeds the Environmental Deductible Amount.  Notwithstanding any other provision in this Agreement 
to the contrary, except for claims based on the Seller’s or the Company’s fraud or intentional misrepresentation or claims for Indemnified 
Taxes, the maximum aggregate indemnification to which all the Buyer Indemnified Parties are entitled shall not exceed an amount equal to the 
Escrow Deposit.  Notwithstanding any other provision of this Agreement to the contrary, if on the Closing Date any Buyer Indemnified Party 
knows of any information that would cause one or more of the representations or warranties in this Agreement to be inaccurate as of the date 
made, the Buyer Indemnified Parties shall have no right or remedy after the Closing with respect to such inaccuracy and shall be deemed to 
have waived all rights to indemnification in respect thereof.  
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Section 9.06           Exclusive Remedy .  Except in the case of actual fraud or intentional misrepresentation by the Company or the 

Seller arising from its representations and warranties contained in Article III of this Agreement, the Buyer acknowledges and agrees that the 
indemnification set forth in this Article IX shall be the sole and exclusive remedy of the Buyer and its Affiliates for any and all Losses or any 
other liabilities sustained or incurred by the Buyer or its Affiliates or their successors and assigns in connection with this Agreement, the 
Ancillary Documents, the Stock Purchase, the Asset Purchase or otherwise arising out of the Transactions; and the Buyer hereby waives any 
other remedy that they, or any other Person entitled to indemnification hereunder, may have hereunder, at law, in equity or otherwise.  Once 
any portion of the Escrow Deposit is released pursuant to the terms of the Escrow Agreement, the Buyer Indemnified Parties shall have no 
further claim to such amounts.  Except as provided in this Article IX, no claim, action or remedy shall be brought or maintained by any Buyer 
Indemnified Party against the Seller or its officers, directors, employees, stockholders, Affiliates or agents, and no recourse shall be brought or 
granted against any of them, by virtue of or based upon any alleged misstatement or omission respecting any inaccuracy in or breach of any of 
the representations, warranties or covenants of any Party hereto set forth or contained in this Agreement or any Ancillary Document.  

   
Section 9.07           Effect of Insurance, Taxes and Other Recoveries .  
   

(a)           The amount of any Losses for which indemnification is provided under this Article IX shall be reduced by (a)  any 
amounts that may be recovered by the Indemnified Party or any of its Affiliates from any Third Party, including, without limitation, recovery of 
Losses covered by the Raytheon Indemnity or Losses that otherwise arise from the legal obligations of the Raytheon Company,  (b) any 
insurance proceeds or other cash receipts or source of reimbursement that may be received by the Indemnified Party or any of its Affiliates with 
respect to such Losses (each source named in clauses (a) and (b), a “ Collateral Source ”) and (c) the amount of any net Tax benefit, if any, 
available to the Indemnified Party or its Affiliates attributable to such Losses.  The Indemnified Party shall, and shall cause its Affiliates to, 
diligently pursue all available remedies and causes of action to recover the amount of its claim as may be available from any Collateral Source.  
In the event that an Indemnifying Party indemnifies an Indemnified Party on any claim referred to in the previous sentence and the Indemnified 
Party is not pursuing such claim, the Indemnified Party shall assign to the Indemnifying Party, to the fullest extent allowable, its rights and 
causes of action with respect to such claim.  In the event that such assignment is not permissible, the Indemnifying Party shall be allowed to 
pursue such claim in the name of the Indemnified Party or its Affiliate at the Indemnifying Party’s expense.  The Indemnified Party shall 
provide the Indemnifying Party reasonable assistance in prosecuting such claim, including making the Indemnified Party’s books and records 
relating to such claim available and making its and its Affiliates’ employees available for interviews, depositions, testimony and similar 
matters.  If the amount of any Loss with respect to any indemnification claim is required to be reduced under this Section 9.07 after the date on 
which the Indemnifying Party is required pursuant to this Article IX to pay such indemnification claim, the Indemnified Party shall promptly 
reimburse the Indemnifying Party any amount that the Indemnifying Party would not have had to pay pursuant to this Article IX had such 
reduction been determined at or prior to the time of such payment.  
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(b)           Indemnified Parties shall not seek indemnification under this Article IX of any Losses potentially covered by the 

Raytheon Indemnity, unless and until Indemnified Parties have exhausted all reasonable efforts to obtain indemnification for the full amount of 
such Losses pursuant to the terms of the Raytheon Indemnity.  

   
(c)           For purposes of this Article IX, the amount of the Losses relating to any item included as a liability or reserve in 

calculating the Closing Net Working Capital shall be calculated net of the amount so included.  
   
(d)           The Buyer shall take, and shall cause its Affiliates to take, all reasonable steps to mitigate and otherwise minimize 

their Losses to the maximum extent reasonably possible upon and after becoming aware of any event that would reasonably be expected to give 
rise to any Losses.  
   

Section 9.08           No Double Recovery .  Notwithstanding the fact that any Buyer Indemnified Party may have the right to assert 
claims for indemnification under or in respect of more than one provision of this Agreement in respect to any fact, event, condition or 
circumstance, no Person shall be entitled to recover the amount of any Losses suffered by such Person more than once under both this 
Agreement and the Ancillary Documents in respect of such fact, event, condition or circumstance, and no Buyer Indemnified Party shall have 
recourse to the Escrow Deposit to the extent that the Buyer has otherwise been fully compensated on a dollar-for-dollar basis for such Losses 
pursuant to the Closing Net Working Capital adjustment set forth in Section 1.05.  

   
Section 9.09           Survival of Representations, Warranties and Covenants .  The representations and warranties in this Agreement or 

any Ancillary Document delivered by or on behalf of the Parties hereto shall survive the Closing for a period of twelve (12) months after the 
Closing Date, provided that the representations in Section  3.18(e) and (f) shall survive for a period of sixty (60) months after the Closing Date 
and the representations in Section  3.10 shall survive until sixty (60) days after expiration of the applicable statute of limitations.  The 
covenants and agreements of the Parties to be wholly performed prior to the Closing shall survive the Closing for a period of twelve (12) 
months after the Closing Date; and the other covenants or agreements to be performed at or after the Closing shall survive the Closing until 
fully performed.  After the end of the twelve (12) month period set forth in each of the two preceding sentences, no claim for breach of such 
representations, warranties or covenants may be brought, and no action with respect thereto may be commenced, no Buyer Indemnified Party 
shall have recourse to the Escrow Deposit and no Party shall have any liability or obligation with respect thereto, unless the Indemnified Party 
gave written notice to the Indemnifying Party, specifying with particularity the breach of the representation, warranty or covenant claimed, on 
or before the expiration of such twelve (12) month period, in which case the right of the Party providing such written notice to assert its right to 
indemnification as to the matters so noticed shall not expire until the dispute is resolved under the terms of this Agreement.  
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ARTICLE X  

   
DEFINITIONS  

   
Section 10.01         Defined Terms .  When used in this Agreement, the following terms shall have the meanings set forth below:  
   
“Accounting Arbitrator” has the meaning set forth in Section 1.05(b).  
   
“Affiliate” has the meaning set forth in Rule 12b-2 of the regulations promulgated under the Securities Exchange Act of 1934, as 

amended.  
   
“Agreement” has the meaning set forth in the preamble hereof.  
   
“Allocation Statement” has the meaning set forth in Section 6.03(h)(iii).  
   
“Ancillary Documents” means the documents, instruments and agreements to be executed and/or delivered pursuant to this Agreement 

or pursuant to any Ancillary Document.  
   
“Applicable Law” or “Applicable Laws” means, with respect to any Person, any and all laws (including the common law), ordinances, 

constitutions, regulations, statutes, treaties, rules, codes, licenses, requirements, orders and injunctions adopted, enacted, implemented, 
promulgated, issued, entered by or under the authority of any Governmental Body having jurisdiction over such Person or any of such Person’s 
properties or assets.  

   
“Asset Purchase” has the meaning set forth in the recitals hereof.  
   
“Asset Purchase Documents” has the meaning set forth in Section 1.02.  
   
“Asset Purchase Price” has the meaning set forth in Section 1.02.  
   
“Assumed Liabilities” has the meaning set forth in the recitals hereof.  
   
“Broker” has the meaning set forth in Section 3.24.  
   
“Business Day” means any day of the year other than a Saturday, Sunday or any other day on which commercial banks in New York, 

New York are authorized or required by law to be closed.  
   
“Business Transfer Agreement” has the meaning set forth in Section 1.02.  
   
“Buyer” has the meaning set forth in the preamble hereof.  
   
“Buyer Debt Provider” has the meaning set forth in Section 4.06(a).  
   
“Buyer Disclosure Schedules” has the meaning set forth in Article IV.  
   
“Buyer Indemnified Parties” has the meaning set forth in Section 9.01.  
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“Buyer Plans” has the meaning set forth in Section 6.02(b).  
   
“Buyer Return” has the meaning set forth in Section 6.03(a)(i).  
   
“Cash” means, as of the close of business on the Closing Date, the sum of the cash of the Company determined in accordance with 

GAAP together with cash on hand, cash reflected in bank accounts and cash equivalents, including marketable securities.  
   
“CFIUS” means the Committee on Foreign Investment in the United States.  
   
“Closing” has the meaning set forth in Section 2.01.  
   
“Closing Backlog” means the aggregate dollar amount of all unfilled orders for products and services of the Company and its 

international business units/sales and service organizations as of the Closing Date.  
   
“Closing Date” means the date on which the Closing occurs.  
   
“Closing Net Working Capital” means, on the Closing Date (but without giving effect to the Closing), the sum of current assets of the 

Company and current assets of the Company’s international business units/sales and service organizations attributable to the Purchased Assets 
and Assumed Liabilities (in each case, excluding any income Tax assets of the Company and any Cash distributed on the Closing Date 
pursuant to the Contribution and Distribution Agreement) minus the sum of current liabilities of the Company and current liabilities of the 
Company’s international business units/sales and service organizations attributable to the Purchased Assets and Assumed Liabilities (in each 
case, excluding (i) any income Tax liabilities of the Company, (ii) any liabilities for bonus compensation, transaction incentive payments and 
profit sharing, (iii) any portion of the Transaction Expenses paid or payable by the Seller, (iv) any amounts paid or payable by the Seller or any 
of its Affiliates (other than the Company) for accrued vacation, paid time off or sick leave that is not assumed and honored by the Buyer (or 
one of its Affiliates) in accordance with Section G-13 of Exhibit G ), and (v) liabilities due to any termination or resignation of Company 
Employees or Non-Company Employees prior to the Closing, in each case as determined in accordance with Modified GAAP.  

   
“Code” means the Internal Revenue Code of 1986, as amended.  
   
“Collateral Source” has the meaning set forth in Section 9.07.  
   
“Common Stock” means the common stock, par value $0.01 per share, of the Company.  
   
“Company” has the meaning set forth in the preamble hereof.  
   
“Company Articles” means the articles of incorporation of the Company.  
   
“Company Balance Sheet” has the meaning set forth in Section 3.07(a).  
   
“Company Balance Sheet Date” has the meaning set forth in Section 3.07(a).  
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“Company Disclosure Schedules” has the meaning set forth in Article III.  
   
“Company Employee” has the meaning set forth in Section 6.02.  
   
“Company Financial Statements” has the meaning set forth in Section 3.07(a).  
   
“Company Real Property” means collectively, the Owned Real Property and the Leased Real Property.  
   
“Company Registered Intellectual Property” has the meaning set forth in Section 3.12(a).  

   
“Company Selected Assets” has the meaning set forth in the recitals hereof.  
   
“Comparable Compensation and Benefits” has the meaning set forth in Section 6.02(a).  
   
“Confidential Information” means any information or compilation of information not generally known to the public or the industry or 

that the Company has not disclosed to Third Parties without a written obligation of confidentiality relating to the Company’s procedures, 
techniques, methods, concepts, ideas, affairs, products, processes or services, including information relating to distribution, marketing, 
merchandising, selling, research, development, manufacturing, purchasing, accounting, engineering, financing, costs, pricing and pricing 
strategies and methods, customers, suppliers, creditors, employees, contractors, agents, consultants, plans, billing, needs of customers and 
products and services used by customers, all lists of suppliers, distributors and customers and their addresses, prospects, sales calls, products, 
services, prices and the like, as well as any specifications, formulas, plans, drawings, accounts or sales records, sales brochures, catalogs, code 
books, manuals, trade secrets, knowledge, know-how, operating costs, sales margins, methods of operations, invoices or statements and the 
like; provided , however , that the term “Confidential Information” shall not be deemed to include information that (i) becomes generally 
available to the public without any fault of the Company, (ii)  is disclosed to a Governmental Body pursuant to Applicable Law and is publicly 
available as a result of such disclosure, (iii) is released by the Company without restriction, (iv) is received by Buyer without restriction from a 
third party properly in possession thereof and not subject to confidentiality obligations with respect thereto, or (v) is independently developed 
by Buyer without reference to the Confidential Information.  

   
“Confidentiality Agreement” has the meaning set forth in Section 5.05.  
   
“Contract” means any agreement, lease, license agreement (other than a license granted by a Governmental Body), contract, 

consensual obligation, promise, commitment, arrangement, understanding or undertaking (whether written or oral and whether express or 
implied) of any type, nature or description.  

   
“Contribution and Distribution Agreement” has the meaning set forth in the recitals hereof.  
   
“Contribution and Distribution Transaction” has the meaning set forth in the recitals hereof.  
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“Debt Funding” has the meaning set forth in Section 4.06(a).  
   
“Debt Provider Letter” has the meaning set forth in Section 4.06(a).  
   
“Deductible Amount” has the meaning set forth in Section 9.05.  
   
“Designated Non-Company Employees” means the Non-Company Employees listed on Schedule 10.01(a) of the Company Disclosure 

Schedules; provided , however , if the Buyer fails to continue a Non-Company Employee’s employment in accordance with Applicable Laws, 
or to make a “qualified offer” to a Non-Company Employee, as applicable, in accordance with Schedule G, or proposes to relocate such Non-
Company Employee within one (1) year after the Closing, then such Non-Company Employee shall not be deemed to be a “Designated Non-
Company Employee.”  

   
“DII Contract” has the meaning set forth in Section 3.18(f).  
   
“Dollars” and the sign “$” mean United States Dollars.  
   
“Employee Benefit Plan” means any material “employee benefit plan” (as such term is defined in ERISA Section 3(3)) that is covered 

by Title I of ERISA and is maintained or sponsored by the Company or any of its ERISA Affiliates for the benefit of any current or former 
employee, director, consultant or independent contractor of the Company.  

   
“Encumbrances” means any mortgage, pledge, assessment, security interest, lease, lien, adverse claim, levy, charge or other 

encumbrance of any kind.  
   
“Environment” has the meaning set forth in the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as 

amended.  
   
“Environmental Claim” means administrative, regulatory or judicial action, suits, demands, demand letters, claims, notices of non-

compliance or violation, investigation or Proceedings, Orders or agreements, arising under any Environmental Law or any Permit issued under 
any Environmental Law, including (i) Environmental Claims by Governmental Bodies for enforcement, cleanup, removal, response, remedial 
or other action or damage pursuant to any applicable Environmental Law, and (ii) Environmental Claims by any Third Party seeking damages 
or injunctive relief resulting from Environmental Conditions or arising from alleged injury or threat of injury to health, safety or the 
Environment.  

   
“Environmental Condition” means the presence or introduction into the Environment of any Hazardous Materials (and any resulting 

air, soil, groundwater or surface water contamination without regard to the location to which such resulting contamination has migrated or 
spread) as a result of which the Company has or may become liable to any Person or by reason of which the Company or any assets of the 
Company may suffer or be subject to an Environmental Claim.  

   
“Environmental Laws” means all Applicable Laws and any Order that (i) regulates or relates to (x) the protection or clean-up of the 

Environment; (y) the use, treatment, generation, storage, transportation, handling, disposal or release of Hazardous Materials; or (z) the 
preservation or protection of waterways, groundwater, drinking water, air, wildlife, plants or  
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other natural resources; or (ii) imposes liability with respect to any of the foregoing, including the Comprehensive Environmental Response, 
Compensation and Liability Act, 42 U.S.C. Section 9601 et seq.; the Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 et seq.; 
the Federal Water Pollution Control Act, as amended, 33 U.S.C. Section 1251 et seq.; the Toxic Substances Control Act, 15 U.S.C. 
Section 2601 et seq.; the Clean Air Act, 42 U.S.C. Section 7401 et seq.; the Safe Drinking Water Act, 42 U.S.C. Section 300f et seq.; the Oil 
Pollution Act of 1990, 33 U.S.C. Section 2701 et seq.; or any other Applicable Law of similar effect, each as amended from time to time.  

   
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.  
   
“ERISA Affiliate” means each entity that is treated as a single employer with the Company for purposes of Code Section 414.  
   
“Escrow Agent” has the meaning set forth in Section 1.03.  
   
“Escrow Agreement” has the meaning set forth in Section 1.03.  
   
“Escrow Deposit” has the meaning set forth in Section 1.03.  
   
“Field Office” means an office outside the United States used by the Seller or a Subsidiary as a place of employment of at least one 

employee as of immediately prior to the Closing who will be hired by the Buyer or an Affiliate pursuant to this Agreement.  
   
“FINSA” means the Foreign Investment and National Security Act of 2007, 50 U.S.C. App. §2061, amending the Defense Production 

Act of 1950, 50 U.S.C. App. §2170.  
   
“FIRPTA” has the meaning set forth in Section 7.02(i).  
   
“Foreign Antitrust Laws” means any applicable foreign or supranational law, regulation, legislation or decree of any jurisdiction other 

than the United States designed to prohibit, restrict or regulate actions for the purpose or effect of monopolization, restraint of trade or merger 
control.  

   
“GAAP” means United States generally accepted accounting principles as in effect from time to time, as applied by the Company.  
   
“Governmental Body” means any (i)  nation, state, county, city, town, village, district or other jurisdiction of any nature; (ii) federal, 

state, local, municipal, foreign or other government; (iii)  governmental or quasi-governmental authority of any nature (including any 
governmental agency, branch, board, commission, department, instrumentality, office or other entity, and any court or other tribunal); 
(iv) multi-national organization or body; and/or (v) government entity exercising, or entitled or purporting to exercise, any administrative, 
executive, judicial, legislative, police, regulatory or taxing authority or power of any nature.  

   
“Group Return” has the meaning set forth in Section 3.10(e).  
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“Hazardous Materials” means (i) any petroleum or petroleum products, asbestos in any form, and polychlorinated biphenyls, and 

(ii) any chemicals, materials or substances, whether solid, liquid or gas defined as or included in the definition of “contaminant,” “pollutant,” 
“hazardous substances,” “hazardous wastes,” “hazardous materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic 
substances,” or “toxic pollutants” under any applicable Environmental Law.  

   
“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the rules and regulations thereunder.  
   
“Improvements” means any and all structures, buildings, building systems (including without limitation roof, HVAC, electrical, 

plumbing, sprinklers and fire safety systems), irrigation systems, drainage systems, wells, septic systems, roads, fixtures and other 
improvements on, servicing or related to any of the Owned Real Property, together with the systems and facilities servicing the same.  

   
“Indemnification Control Person” means (i) in the event of a claim by a Seller Indemnified Party, the Buyer; and (ii) in the event of a 

claim by a Buyer Indemnified Party against the Escrow Deposit, the Seller.  
   
“Indemnified Party” means any Person entitled to seek indemnification pursuant to Article IX.  
   
“Indemnified Taxes” has the meaning set forth in Section 6.03(a)(ii).  
   
“Indemnifying Party” means any Person against whom indemnification may be sought pursuant to Article IX.  
   
“Insurance Policies” has the meaning set forth in Section 3.19.  
   
“Intellectual Property” means any and all (i) inventions (whether patentable or unpatentable and whether or not reduced to practice), 

all improvements thereto, and all patents, patent applications and patent disclosures, together with all reissuances, continuations, continuations 
in part, revisions, extensions and reexaminations thereof; (ii) trademarks, service marks, trade dress, logos, trade names, assumed names and 
corporate names, together with all translations, adaptations, derivations and combinations thereof and including all goodwill associated 
therewith, and all applications, registrations and renewals in connection therewith; (iii) copyrightable works, all copyrights and all applications, 
registrations and renewals in connection therewith; (iv) mask works and all applications, registrations and renewals in connection therewith; 
(v) trade secrets and confidential business information (including ideas, research and development, know-how, technology, formulas, 
compositions, processes and techniques, technical data, designs, drawings, specifications, customer and supplier lists, pricing and cost 
information and business and marketing plans and proposals); (vi) computer software (including data and related software program 
documentation in computer-readable and hard-copy forms); (vii) other intellectual property and proprietary rights of any kind, nature or 
description, including web sites and web site domain names; and (viii) copies of tangible embodiments thereof (in whatever form or medium).  
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“IRS” has the meaning set forth in Section 3.17(c).  
   
“Knowledge” of or “Known” by (i) the Company or the Seller means the actual knowledge of, or actually known by, the individuals 

listed on Schedule 10.01(b), and (ii) the Buyer means the actual knowledge of, or actually known by, the individuals listed on Schedule 10.01
(c).  

   
“Lease” has the meaning set forth in Section 3.11(b).  
   
“Leased Real Property” means and includes all Real Property that the Company shall either occupy or use or has the right to occupy or 

use as of the Closing, but that is not owned by the Company.  
   
“License Agreement” has the meaning set forth in Section 1.04.  
   
“Loss” or “Losses” of a Person means any and all liabilities, losses, costs, expenses, damages, fines, penalties, charges, assessments 

and judgments (including reasonable attorneys’ and independent accountants’ fees) actually incurred by such Person; provided that in 
connection with any indemnity claim hereunder, Losses shall exclude (i) Losses that are for consequential, special, exemplary, or punitive 
damages, (ii) Losses for lost profits, and (iii) Loses based upon any multiplier of the Company’s earnings, cash flow or any other premium or 
valuation metric.  

   
“Major Customers” has the meaning set forth in Section 3.20.  
   
“Material Adverse Effect” means, with respect to any Person, any change or event or effect that is materially adverse to the business 

or financial condition of such Person and its Subsidiaries, taken as a whole, excluding, in each case, any change, event or effect arising out of 
or resulting from (i) changes in general legal, Tax, regulatory or business conditions that, in each case, generally affect the geographic regions 
or industries in which such Person conducts its business, including changes in the use, adoption or non-adoption of industry standards; 
(ii) changes in conditions in the U.S. or global economy or capital, financial, credit, foreign exchange or securities markets generally, including 
any disruption thereof; (iii) fires, epidemics, quarantine restrictions, strikes, freight embargoes, earthquakes, hurricanes, floods, landslides or 
other acts of God or natural disasters; (iv) national or international political conditions, any outbreak or escalation of hostilities, insurrection or 
war, whether or not pursuant to declaration of a national emergency or war, acts of terrorism or similar calamity or crisis; (v) acts of the 
Government in its sovereign capacity; (vi) changes in Applicable Law or applicable accounting regulations or principles or interpretations 
thereof; (vii) any failure to meet any estimates, earnings or other financial projections, performance measures or operating statistics (but not 
excluding any such failure described in this clause (vii) in the event that the revenues and bookings of the Company and its international 
business units/sales and service organizations for the third quarter of fiscal year 2010 are less than eighty percent (80%) of the average 
revenues and bookings of the Company and its international business units/sales and service organizations for the first and second quarters of 
fiscal year 2010); (viii) the negotiation, announcement, pendency, execution, delivery or performance of this Agreement or the Ancillary 
Documents, the consummation of any of the Transactions or the identity of the other Party, including any termination of, denial of, reduction 
in, or similar negative impact on relationships, contractual or  
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otherwise with any customers, suppliers, distributors, partners or employees of such Person; (ix) such Person’s actions taken, delayed or 
omitted to be taken in accordance with this Agreement or taken at the request or with the consent of the other Party or any change, event or 
effect relating to any action taken (or any failure to take any action) by any other Party hereto; (x) any matter set forth in any of the Company 
Disclosure Schedules; or (xi) any change, event or effect that has been cured prior to the Closing.  

   
“Material Contracts” has the meaning set forth in Section 3.13(a).  
   
“Material Intellectual Property Agreements” has the meaning set forth in Section 3.12(b).  
   
“Material Supplier” has the meaning set forth in Section 3.21.  
   
“Modified GAAP” has the meaning set forth on Appendix A .  
   
“Non-Company Employees” means each employee of the Seller or any direct or indirect Subsidiary of the Seller (other than the 

Company) who is primarily engaged in the business of the Company and which the Parties intend to transfer to the Buyer or any direct or 
indirect Subsidiary of the Buyer.  Schedule 10.01(d) of the Company Disclosure Schedule sets forth the name of each such individual so 
employed as of the date hereof.  

   
“Non-U.S. Employees” means each employee of the Seller or any direct or indirect Subsidiary of the Seller (other than the Company) 

employed primarily at a location outside the United States who is primarily engaged in the business of the Company and which the Parties 
intend to transfer to the Buyer or any direct or indirect Subsidiary of the Buyer.  Schedule 10.01(e) of the Company Disclosure Schedule sets 
forth the name of each such individual so employed as of the date hereof.  

   
“Order” means any order, judgment, award, decision, consent decree, injunction, ruling, writ, charge or other restriction of a 

Governmental Body that is binding on any Person or its property under Applicable Law.  
   
“Ordinary Course of Business” means the ordinary course of business consistent with past practice (including with respect to quantity 

and frequency).  
   
“Owned Real Property” means and includes any Real Property that is, or as of the Closing will be, owned in fee by the Company.  
   
“Party” or “Parties” has the meaning set forth in the preamble hereof.  

   
“Permit” or “Permits” means any and all permits, licenses, filings, authorizations, registrations, qualifications, consents, approvals or 

indicia of authority (and any pending applications for approval or renewal of a Permit) issued by any Governmental Body that are required by, 
or issued to or on behalf of, a Person, in order for the Company or such Person to own, , operate or maintain its assets or conduct its business.  

   
“Permitted Encumbrances” means (a) Taxes, assessments and other governmental levies, fees or charges that are (i) not due and 

payable as of the Closing Date, or (ii) being contested by  
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appropriate Proceedings, (b) statutory Encumbrances, mechanic’s liens and similar liens for labor, materials or supplies, in each case incurred 
in the Ordinary Course of Business for amounts that are (i) not delinquent by more than ninety (90) days, or (ii) being contested in good faith 
by appropriate Proceedings and shall have adequately bonded over or released as of the Closing, (c) pledges or deposits to secure obligations 
under Applicable Laws related to workers’ compensation or similar legislation or to secure public or statutory obligations, (d) deposits to 
secure the performance of bids, trade contracts, leases, statutory obligations, surety and appeal bonds, performance bonds and other similar 
obligations, (e) Encumbrances that are a matter of public record, (f) present or future zoning, building codes and other land use Applicable Law 
regulating the use or occupancy of Real Property or the activities conducted thereon that are imposed by any Governmental Body having 
jurisdiction over such Real Property, (g)  purchase money liens (but excluding any such liens with respect to Owned Real Property) and liens 
securing rental payments under capital lease arrangements, (h) Encumbrances referred to in the Company Disclosure Schedules, 
(i) Encumbrances reflected in the Company Balance Sheet and (j) easements, rights of way, covenants, conditions, restrictions and other similar 
matters and other title defects and Encumbrances that do not materially impair (either individually or in the aggregate) the use or occupancy of 
Real Property or the operation of the business of the Company.  

   
“Person” means an individual, a partnership, a limited partnership, a corporation, a limited liability company, an association, a joint 

stock company, a trust, a joint venture, an unincorporated organization or any other business entity or a Governmental Body.  
   
“Personal Property” has the meaning set forth in Section 3.11(h).  
   
“Pre-Closing Tax Statement” has the meaning set forth in Section 6.03(a)(ii).  
   
“Pre-Closing Taxes” has the meaning set forth in Section 6.03(a)(iv).  
   
“Proceeding(s)” means any claim, suit, litigation, arbitration, hearing, audit, investigation or other action (whether civil, criminal, 

administrative or investigative) commenced, brought, conducted, or heard by or before, any Governmental Body or arbitrator.  
   
“Purchase Price” has the meaning set forth in Section 1.01(b).  
   
“Purchased Assets” has the meaning set forth in the recitals hereof.  
   
“Raytheon Indemnity” has the meaning set forth in Section 3.18(f).  
   
“Real Property” of any Person, means, collectively, all real property or interests therein owned, leased, occupied, used or controlled by 

such Person, together with all buildings, structures, improvements and fixtures located thereon, and easements and other rights and interests 
appurtenant thereto.  

   
“Release” has the meaning set forth in the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as 

amended.  
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“Santa Barbara Property” means the office and manufacturing facility located at 112 Robin Hill Road, Santa Barbara, California .  
   
“Section 338(h)(10) Elections” has the meaning set forth in Section 6.03(h)(i).  
   
“Securities Act” has the meaning set forth in Section 4.09.  
   
“Seller” has the meaning set forth in the preamble hereof.  
   
“Seller Indemnified Parties” has the meaning set forth in Section 9.02.  
   
“Seller Return” has the meaning set forth in Section 6.03(a)(i).  
   
“Seller Selected Assets” has the meaning set forth in the recitals hereof.  
   
“Shares” means 100 shares of the Common Stock.  
   
“Sole Source Suppliers” means suppliers of items which would require significant design engineering resources to either (a) qualify an 

alternate supplier of such item or (b) redesign the Company product to use a similar item from a different supplier.  
   
“Statement of Closing Net Working Capital” has the meaning set forth in Section 1.05(a).  
   
“Stock Purchase” has the meaning set forth in the recitals hereof.  
   
“Stock Purchase Price” has the meaning set forth in Section 1.01(b).  
   
“Subsidiary” means, with respect to any Person, (i) if a corporation, a majority of the total voting power of shares of stock entitled 

(without regard to the occurrence of any contingency) to vote in the election of directors thereof is at the time owned or controlled, directly or 
indirectly, by that Person or one or more other Subsidiaries of that Person or a combination thereof, or (ii) if a limited liability company, 
partnership, association, or other business entity (other than a corporation), a majority of partnership or other similar ownership interest thereof 
is at the time owned or controlled, directly or indirectly, by that Person or one or more Subsidiaries of that Person or a combination thereof and 
for this purpose a Person owns a majority ownership interest in such a business entity (other than a corporation) if such Person shall be 
allocated a majority of such business entity’s gains or losses or shall be or shall control any managing director or general partner of such 
business entity (other than a corporation).  The term “Subsidiary” shall include all Subsidiaries of such Subsidiary.  

   
“Target Closing Net Working Capital” means Thirty-Two Million Two Hundred Seventy-Six Thousand Dollars ($32,276,000).  
   
“Tax” or “Taxes” means (a) any tax of any kind whatsoever payable to a Governmental Body, including all income, gross receipts, 

license, payroll, employment, excise, severance, stamp, occupation, premium, windfall profits, environmental, customs duties, capital stock, ad 
valorem, value added, inventory, franchise, profits, withholding, social security (or similar), unemployment, disability, Real Property, personal 
property, unclaimed property, escheat, sales,  
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use, transfer, registration, alternative or add-on minimum, or estimated tax, and including any interest, penalty, or addition thereto, whether 
disputed or not; and (b) any liability for the Taxes described in clause (a) of another Person imposed under Treasury Regulations 
Section 1.1502-6 (or any similar provision of foreign, state or local law), as a transferee or successor, by contract, or otherwise.  

   
“Tax Arbitrator” has the meaning set forth in Section 6.03(a)(iii).  
   
“Tax Consideration” has the meaning set forth in Section 6.03(h)(ii).  
   
“Tax Return” means any return, declaration, report, claim for refund, or information return or statement with respect to any Tax 

required to be filed, or actually filed, with a Taxing Authority, including any schedule or attachment thereto, and including any amendment 
thereof.  

   
“Tax Statement Dispute” has the meaning set forth in Section 6.03(a)(iii).  
   
“Taxing Authority” means the Governmental Body responsible for the administration of any Tax.  
   
“Termination Date” means the ninetieth (90th) day after the date hereof, as such date may be extended pursuant to Section 8.01(b).  
   
“Third Party” or “Third Parties” means any Person that is neither a Party to this Agreement nor a Subsidiary or Affiliate of any Party.  
   
“Third Party Claim” has the meaning set forth in Section 9.03(a).  
   
“Third Party Interests” has the meaning set forth in Section 3.06.  
   
“Threatened” means as follows: a Proceeding, dispute or other matter will be deemed to have been “Threatened” if any demand or 

statement has been made in writing, or any notice has been given in writing that would lead a reasonably prudent Person to conclude that such 
a Proceeding, dispute or other matter will, with substantial certainty, be asserted, commenced, taken or otherwise pursued in the future; 
provided , however , that the foregoing shall not include customer billing, service or warranty disputes in the Ordinary Course of Business.  

   
“Transaction Expenses” has the meaning set forth in Section 11.01.  
   
“Transactions” means the Stock Purchase, the Asset Purchase and any other transactions contemplated by or pursuant to this 

Agreement, the Contribution and Distribution Agreement, the Asset Purchase Documents or any of the other Ancillary Documents.  
   
“Transferee” means Bruker AXS GmbH, a company organized under the laws of Germany, which is a Subsidiary of the Buyer.  
   
“Transferor” with respect to a Non-U.S. Employee, means the Subsidiary of the Seller that employs such Non-U.S. Employee.  
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“Tucson Facility” means the office facility located at 2650 East Elvira Road, Tucson, Arizona.  
   
“Tucson Lease Agreement” shall have the meaning set forth in the recitals to the Contribution and Distribution Agreement.  
   
“Value Schedule” has the meaning set forth in Section 6.03(h)(ii).  
   

ARTICLE XI  
   

MISCELLANEOUS  
   

Section 11.01         Expenses .  All costs and expenses (including legal fees and expenses) arising from or incident to this Agreement, 
the Ancillary Documents and the Transactions (collectively, the “ Transaction Expenses ”) incurred by the Buyer (including the commissions, 
fees or other compensation of the Buyer’s Broker) shall be borne by the Buyer.  All Transaction Expenses incurred by the Company on or prior 
to the Closing Date (including the commissions, fees or other compensation of the Company’s Broker) shall be borne by the Seller.  All 
transfer, documentary, sales, use, stamp, registration and other such Taxes (including real estate transfer Taxes), and all conveyance fees, 
recording charges and other similar fees and charges (including any penalties and interest) incurred in connection with the consummation of the 
Transactions shall be shared equally by the Buyer and the Seller.  Each Party shall, and shall cause its respective Affiliates to, at its own 
expense, prepare and cause to be filed all necessary Tax Returns and other documentation required by Applicable Law to be filed by such Party 
or Affiliate of such Party with respect to all such Taxes, fees and charges, and, if required by Applicable Law, the Parties shall, and shall cause 
their respective Affiliates to, join in the execution of any such Tax Returns and other documentation.  Each Party shall be responsible for all 
filing fees for any required filings by it, including under the HSR Act and any notifications made pursuant to any Foreign Antitrust Laws.  
Notwithstanding the foregoing, if either Party fails to perform any of its obligations under this Agreement, the Ancillary Documents or the 
Transactions or if any dispute arises between the Parties relating to this Agreement, the Ancillary Documents or the Transactions , then the 
defaulting Party or the Party not prevailing in such dispute, as the case may be, shall pay any and all costs and expenses incurred by the other 
Party on account of such default and/or in enforcing or establishing its rights hereunder, including, without limitation, court costs and 
reasonable attorneys’ fees and disbursements.  Any such attorneys’ fees and other expenses incurred by either Party in enforcing a judgment in 
its favor under this Agreement, the Ancillary Documents or the Transactions shall be recoverable separately from and in addition to any other 
amount included in such judgment, and such attorneys’ fees obligation is intended to be severable from the other provisions of this Agreement, 
the Ancillary Documents and the Transactions and to survive and not be merged into any such judgment.  

   
Section 11.02         No Third-Party Beneficiaries .  Except as otherwise set forth in Article I and Article IX, this Agreement shall not 

confer any rights or remedies upon any Person other than the Parties and their respective successors and permitted assigns.  
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Section 11.03         Entire Agreement .  This Agreement, including the Company Disclosure Schedules, the Buyer Disclosure 

Schedules and any Appendices and Exhibits attached hereto, the Escrow Agreement, the Confidentiality Agreement and the other documents 
referred to herein, constitutes the entire agreement among the Parties and supersedes any prior understandings, agreements or representations 
by or among the Parties, written or oral, to the extent that they relate in any way to the subject matter hereof.  

   
Section 11.04         Exhibits and Schedules .  The Company Disclosure Schedules, the Buyer Disclosure Schedules and any Exhibits 

and Appendices attached hereto are incorporated herein by reference and made a part hereof.  A fact or matter disclosed in the Company 
Disclosure Schedules with respect to one section or subsection shall be deemed to be disclosed with respect to each other section or subsection 
where such disclosure is appropriate to the extent that it is reasonably apparent from reading such Company Disclosure Schedule that such 
disclosure is applicable to such other sections or subsections.  From time to time prior to the Closing, the Company may amend, supplement or 
revise the Company Disclosure Schedules with respect to any matter, which disclosure shall be effective for all purposes under this Agreement, 
including to cure any misrepresentation or breach of warranty that otherwise might have existed hereunder by reason of such matter and for 
purposes of Article IX; provided that the disclosure provided in any such amended, supplemented or revised schedule shall in no way be 
effective for purposes of the conditions set forth in Article VII.  

   
Section 11.05         Succession and Assignment .  This Agreement shall be binding upon and inure to the benefit of the Parties and 

their respective successors and permitted assigns.  No Party may assign this Agreement or any of its rights, interests or obligations hereunder 
without the prior written approval of the other Party.  

   
Section 11.06         Counterparts and Facsimile Signatures .  This Agreement may be executed in two (2) or more counterparts, each of 

which shall be deemed an original but all of which together shall constitute one and the same instrument.  The counterparts of this Agreement 
may be executed and delivered by facsimile signature by any of the Parties to any other Party and the receiving Party may rely on the receipt of 
such document so executed and delivered by facsimile as if the original had been received.  

   
Section 11.07         Notices .  All notices, requests, demands, claims and other communications hereunder shall be in writing and shall 

be deemed duly given (a) upon receipt if delivered personally, (b) upon confirmation if telecopied or (c) on the first Business Day following 
dispatch if sent by an internationally recognized overnight courier service, such as Federal Express; provided that if delivered on a date that is 
not a Business Day or after 5:00 p.m. on a Business Day, such notice, request, demand, claim or other communication shall be deemed 
delivered on the next succeeding Business Day; provided , further , that such notice, request, demand, claim or other communication is 
delivered to the applicable Party at such Party’s address or facsimile number as set forth below.  

   
(a)            If to the Buyer or to the Company after the Closing, addressed to it at:  
   

Frank H. Laukien, Ph.D.  
President and Chief Executive Officer  
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Bruker Corporation  
40 Manning Road  
Billerica MA 01821  
Facsimile:  (978) 667-2917  
   

With a copy to:  
   

Richard M. Stein  
Nixon Peabody LLP  
100 Summer Street  
Boston, MA 02110  
Facsimile:  866-382-6139  
   

(b)            If to the Seller or to the Company prior to the Closing, addressed to it at:  
   

Veeco Instruments Inc.  
Terminal Drive  
Plainview, NY 11803  
Facsimile:   (516) 677-0380  
Attention:   General Counsel  
   

With a copy to:  
   

Morrison & Foerster LLP  
1650 Tysons Boulevard, Suite 400  
McLean, Virginia 22102  
Facsimile:  (703) 760-7700  
Attention:  Thomas J. Knox, Esq.  
   

Any Party may change the address to which notices, requests, demands, claims and other communications hereunder are to be delivered by 
giving the other Parties notice in the manner herein set forth.  
   

Section 11.08         Governing Law .  This Agreement shall be governed by and construed in accordance with the domestic laws of the 
State of Delaware without giving effect to any choice or conflict of law provision or rule (whether of the State of Delaware or any other 
jurisdiction) that would cause the application of the laws of any jurisdiction other than the State of Delaware.  

   
Section 11.09         Jurisdiction; Waiver of Jury Trial .  Except for disputes to be resolved under Section 1.05(b) or Section 6.03(a)(iii), 

the Parties agree that any Proceeding seeking to enforce any provision of, or based on any matter arising out of or in connection with, this 
Agreement or the Transactions shall be brought in any federal court located in the State of Delaware or any Delaware state court, and each of 
the Parties hereby irrevocably consents to the jurisdiction of such courts (and of the appropriate appellate courts therefrom) in any Proceeding 
and irrevocably waives, to the fullest extent permitted by Applicable Law, any objection that it may now or hereafter have to the venue of any 
such Proceeding in any such court or that any such Proceeding brought in any such court has been brought in an inconvenient forum.  Process 
in any such Proceeding may be served on any Party anywhere in the world, whether within or  
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without the jurisdiction of any such court.  Without limiting the foregoing, each Party agrees that service of process on such Party as provided 
in Section 11.07 shall be deemed effective service of process on such Party.  EACH OF THE PARTIES HEREBY IRREVOCABLY WAIVES 
ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS 
AGREEMENT OR THE TRANSACTIONS.  

   
Section 11.10         Amendments and Waivers .  No amendment of any provision of this Agreement shall be valid unless the same 

shall be in writing and signed by each of the Parties.  No waiver by any Party of any provision of this Agreement or any default, 
misrepresentation, or breach of warranty or covenant hereunder, whether intentional or not, shall be valid unless the same shall be in writing 
and signed by the Party making such waiver, nor shall such waiver be deemed to extend to any prior or subsequent default, misrepresentation, 
or breach of warranty or covenant hereunder or affect in any way any rights arising by virtue of any prior or subsequent such occurrence.  

   
Section 11.11         Severability .  Any term or provision of this Agreement that is invalid or unenforceable in any situation in any 

jurisdiction shall not affect the validity or enforceability of the remaining terms and provisions hereof or the validity or enforceability of the 
offending term or provision in any other situation or in any other jurisdiction.  

   
Section 11.12         Construction .  The Parties have participated jointly in the negotiation and drafting of this Agreement.  In the event 

that an ambiguity or question of intent or interpretation arises, this Agreement shall be construed as if drafted jointly by the Parties and no 
presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of the authorship of any of the provisions of this 
Agreement.  The Parties intend that each representation, warranty and covenant contained herein shall have independent significance.  Any 
reference in this Agreement to a statute shall be to such statute, as amended from time to time, and to the rules and regulations promulgated 
thereunder.  When reference is made in this Agreement to an Exhibit, Appendix, Article, Section or subsection, such reference shall be to an 
Exhibit, Appendix, Article, Section or subsection to or of this Agreement unless otherwise indicated.  The table of contents and headings 
contained in this Agreement are for reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement.  
The words “include,” “includes” and “including” when used herein shall be deemed in each case to be followed by the words “without 
limitation”.  

   
Section 11.13         Specific Performance .  The Parties agree that if, on or prior to the Closing Date, any of the provisions of this 

Agreement or any other document contemplated by this Agreement were not performed in accordance with their specific terms or were 
otherwise breached, irreparable damage would occur, no adequate remedy at law would exist and damages would be difficult to determine; 
and, therefore, on or prior to the Closing Date, the Parties shall be entitled to specific performance of the terms hereof and thereof, without 
proof of actual damages (and each Party hereby waives any requirement for the securing or posting of any bond in connection with such 
remedy), in addition to any other remedy hereunder, at law, in equity or otherwise.  The Parties further agree not to assert that a remedy of 
specific performance pursuant to the preceding sentence is unenforceable, invalid, contrary to law or inequitable for any reason, nor to assert 
that a remedy of monetary damages would provide an adequate remedy for any such breach.  
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[ Signatures on Following Page(s) ]  
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first above written.  

   
   

   
[Signature Page to Stock Purchase Agreement]  

   

   
   
   

   
SELLER:  

      
   

VEECO INSTRUMENTS INC.  
      
      
   

By:  /s/ Authorized Signatory  
   

Name:  
   

   
Title:  

   

      
      
   

COMPANY:  
      
   

VEECO METROLOGY INC.  
      
      
   

By:  /s/ Authorized Signatory  
   

Name:  
   

   
Title:  

   

      
      
   

BUYER:  
      
   

BRUKER CORPORATION  
      
      
   

By:  /s/ Authorized Signatory  
   

Name:  
   

   
Title:  

   



Exhibit 10.1 
   

  
   

1 Terminal Drive, Plainview, New York 11803 • Phone (516) 677-0200 • Fax (516) 719-1219 • Internet www.veeco.com  
   
September 20, 2010  
   
Dr. Mark R. Munch  
   
Re: Green Acres Transaction / Retention Incentive Arrangement  
   
Dear Mark:  
   
As you know, Veeco Instruments Inc. (“Veeco” or the “Company”) recently signed a definitive agreement for the sale of its Metrology 
business (the “Green Acres” transaction).  You are a valued member of the Veeco team whose contributions were and are considered critical to 
the continued operations and the effective marketing, sale, transition and integration of Green Acres.  In this connection, we are pleased to 
confirm the following incentives, offered to you as a means of securing your continued service to Veeco through the deal closing date (your 
“Continued Employment”) and your assistance with the transition and integration of the business to the buyer and to provide you additional 
financial security during and after this period.  
   
1.                Transaction Incentive.   In exchange for (i) your Continued Employment with Veeco and (ii) provided that the Green Acres transaction is 

closed and generates sale proceeds of $180 million or more, you will receive a Transaction Incentive based on the value of the deal.  The 
Transaction Incentive amount is based on a formula tied to the value of the deal. The following examples are provided as a reference.  

   

   
   

The actual Transaction Incentive will be determined between the amounts shown above and calculated based on the actual value of the 
deal.  Payment of the Transaction Incentive, if earned, will be made in a single lump sum within thirty (30) days of the deal closing date.  
   
The Transaction Incentive will expire if the Green Acres transaction is not closed on or before July 1, 2011.  
   

2.                Equity Incentive.   In exchange for (i) your Continued Employment with Veeco, and (ii) provided that the Green Acres transaction is 
closed and generates sale proceeds of $200 million or more, then on the closing date of the transaction, you will receive an equity incentive 
(the “Equity Incentive”) that will provide for:  

   
•                   The acceleration of vesting, by twelve (12) months, of any then current, outstanding and unvested Veeco equity award, 

and  
   

 

Deal Sale Proceeds  
   Transaction Incentive  

   
$250 million:  

   $ 1,440,000 
   

$229 million:  
   $ 1,137,600 

   
$200 million:  

   $ 720,000 
   

$180 million:  
   $ 540,000 

   



   
•                   A period of twelve (12) months, not to exceed the original term of the stock option award, during which any outstanding, 

vested stock options may be exercised.  
   

Additionally, provided that (i) you accept a comparable offer of employment (a “Comparable Offer”), as that term is defined below, with 
the acquiring entity (the “Acquirer”), and (ii) you remain in the Acquirer’s employment for a period of at least six (6) months following the 
closing date, then on the six (6) month anniversary of the closing date you will receive an additional equity incentive (the “Additional 
Equity Incentive”) that will provide for:  
   

•                   The acceleration of vesting of any current and outstanding Veeco equity award remaining unvested at such time, and  
•                   A period of six (6) months, not to exceed the original term of the stock option award, during which any such outstanding, 

vested stock options may be exercised.  
   

For purposes of this Additional Equity Incentive, a Comparable Offer is defined as any offer of employment by the Acquirer that does not 
trigger the Good Reason provisions contained in the Company’s Senior Executive Change in Control Policy.  
   
The Equity Incentive and Additional Equity Incentive will expire if the Green Acres transaction is not closed on or before July 1, 2011.  
   

3.                Management Bonus.   As a participant in the Veeco Management Bonus Plan, you will be entitled to receive pro-rated management bonus 
awards, if earned (the “Earned Bonuses”), for the year in which your Veeco employment terminates as a direct result of the sale of the 
Green Acres transaction.  Payment of Earned Bonuses will be made no later than the time at which bonuses are paid to Veeco’s bonus plan 
participants generally.  

   
4.                Senior Executive Change in Control Policy.   You are a participant in the Veeco Sr. Executive Change in Control Policy (the “CIC 

Policy”).  In accordance with the terms and conditions of the CIC Policy, if you accept employment with the Acquirer, then you may be 
entitled to certain severance benefits in the event of your termination of employment in connection with or during the eighteen (18) month 
period following a Group Change in Control.  For purposes of the CIC Policy, the Green Acres transaction qualifies as a Group Change in 
Control.  In the event you qualify for and are paid benefits hereunder and later qualify for similar benefits under the CIC Policy, you agree 
that no benefits will be payable under the CIC Policy which are duplicative of the benefits payable hereunder.  

   
5.                Eligibility / Requirements.   In order to receive the benefits described herein, you must:  
   

•                   Except as may be otherwise specified herein, remain employed by the Company (or the Acquirer, as the case may be) until 
such benefit is earned, and  

•                   Devote your full-time working hours to your employment with the Company (or the Acquirer, as the case may be), and  
•                   Perform your job responsibilities and any other duties that may be assigned in connection with the Green Acres transaction 

and transition in good faith and to the best of your abilities, and  
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•                   Execute (and not revoke) a general release of claims in a form satisfactory to Veeco (provided that you do not have to 

release claims for payments or benefits to be provided hereunder at a future date).  
   

6.                Employee at Will.   You and Veeco acknowledge that you are an employee at will.  Nothing herein shall be deemed to be an employment 
agreement or in any way create an obligation of Veeco to offer or provide employment to you or for you to remain an employee of Veeco.  

   
7.                Tax Withholding.   Veeco shall be entitled to withhold from the payments to be made hereunder all federal, state and local taxes that 

employers are required by law to withhold therefrom.  
   
8.                Amendment; Waiver.   The provisions of this Agreement may not be modified, amended or waived except in writing signed by both 

parties hereto.  The waiver of compliance with any provision of this Agreement shall not operate as a waiver of any other provision of this 
Agreement or of any subsequent breach of this Agreement.  

   
9.                Cause. “Cause” shall mean (i) failure to carry out your duties, responsibilities and obligations as an employee, including your obligations 

under this Agreement, (ii) insubordination, (iii) the commission of an act of theft, fraud or embezzlement or (iv) the commission of a crime 
punishable by imprisonment.  

   
10.          Entire Agreement.   This Agreement sets forth the entire agreement between the parties pertaining to the subject matter herein and 

supersedes any and all prior agreements or understandings between the parties pertaining to such subject matters.  
   
11.          Severability .  Should any provision of this Agreement be declared illegal or unenforceable by any court of competent jurisdiction and 

cannot be modified to be enforceable, such provision shall immediately become null and void, leaving the remainder of this agreement in 
full force and effect.  

   
12.          Governing Law.   This Agreement shall be governed by and interpreted in accordance with the laws of the State of California, without 

regard to the choice of law provisions thereof.  
   
Mark, we sincerely appreciate your contributions to Veeco and look forward to your support through this transition.  Please sign the 
acknowledgment below and return it to Veeco no later than the close of business on September 24, 2010, when this offer will expire if not 
previously accepted.  
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VEECO INSTRUMENTS INC.  ACKNOWLEDGED AND AGREED:  
         
By:  /s/ Robert W. Bradshaw  

   
Signed:  /s/ Mark R. Munch  

Name:  Robert W. Bradshaw  
   

Name:  Mark R. Munch  
Title:  Sr. Vice President, Human Resources  

   
Date:  September 23, 2010  
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CERTIFICATION PURSUANT TO  
RULE 13a — 14(a) or RULE 15d — 14(a)  

OF THE SECURITIES EXCHANGE ACT OF 1934  
   

I, John R. Peeler, certify that:  
   
1.                                        I have reviewed this quarterly report on Form 10-Q for the period ended September 30, 2010 of Veeco Instruments Inc.;  
   
2.                                        Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary 

to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the 
period covered by this report;  

   
3.                                        Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material 

respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this 
report;  

   
4.                                        The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as 

defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act 
Rules 13a-15(f) and 15d-15(f)) for the registrant and have:  

   
(a)                                   Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under 

our supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made 
known to us by others within those entities, particularly during the period in which this report is being prepared;  

   
(b)                                  Designed such internal control over financial reporting, or caused such internal control over financial reporting to be 

designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the 
preparation of financial statements for external purposes in accordance with generally accepted accounting principles;  

   
(c)                                   Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions 

about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on 
such evaluation; and  

   
(d)                                  Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the 

registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially 
affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and  

   
5.                                        The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial 

reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the 
equivalent functions):  

   
(a)                                   All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting 

which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial 
information; and  

   
(b)                                  Any fraud, whether or not material, that involves management or other employees who have a significant role in the 

registrant’s internal control over financial reporting.  
   

   

   

   

/s/ JOHN R. PEELER  
   

John R. Peeler  
   

Chief Executive Officer  
   

Veeco Instruments Inc.  
   

October 27, 2010  
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CERTIFICATION PURSUANT TO  
RULE 13a — 14(a) or RULE 15d — 14(a)  

OF THE SECURITIES EXCHANGE ACT OF 1934  
   

I, David D. Glass, certify that:  
   
1.                                        I have reviewed this quarterly report on Form 10-Q for the period ended September 30, 2010 of Veeco Instruments Inc.;  
   
2.                                        Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary 

to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the 
period covered by this report;  

   
3.                                        Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material 

respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this 
report;  

   
4.                                        The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as 

defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act 
Rules 13a-15(f) and 15d-15(f)) for the registrant and have:  

   
(a)                                   Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under 

our supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made 
known to us by others within those entities, particularly during the period in which this report is being prepared;  

   
(b)                                  Designed such internal control over financial reporting, or caused such internal control over financial reporting to be 

designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the 
preparation of financial statements for external purposes in accordance with generally accepted accounting principles;  

   
(c)                                   Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions 

about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on 
such evaluation; and  

   
(d)                                  Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the 

registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially 
affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and  

   
5.                                        The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial 

reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the 
equivalent functions):  

   
(a)                                   All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting 

which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial 
information; and  

   
(b)                                  Any fraud, whether or not material, that involves management or other employees who have a significant role in the 

registrant’s internal control over financial reporting.  
   
   

   

   

/s/ DAVID D. GLASS  
   

David D. Glass  
   

Executive Vice President and Chief Financial Officer  
   

Veeco Instruments Inc.  
   

October 27, 2010  
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CERTIFICATION PURSUANT TO  
18 U.S.C. SECTION 1350,  

AS ADOPTED PURSUANT TO  
SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002  

   
In connection with the Quarterly Report of Veeco Instruments Inc. (the “Company”) on Form 10-Q for the period ended 

September 30, 2010 as filed with the Securities and Exchange Commission on the date hereof (the “Report”), I, John R. Peeler, Chief 
Executive Officer of the Company, certify, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act 
of 2002, that:  

   
(1)                                   The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and  
   
(2)                                   The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of 

the Company.  
   
   

   
A signed original of this written statement required by Section 906 has been provided to Veeco Instruments Inc. and will be retained 

by Veeco Instruments Inc. and furnished to the Securities and Exchange Commission or its staff upon request.  
   

   
   

   
/s/ JOHN R. PEELER  

   
   

John R. Peeler  
   

   
Chief Executive Officer  

   
   

Veeco Instruments Inc.  
   

   
October 27, 2010  

   



Exhibit 32.2 
  

CERTIFICATION PURSUANT TO  
18 U.S.C. SECTION 1350,  

AS ADOPTED PURSUANT TO  
SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002  

   
In connection with the Quarterly Report of Veeco Instruments Inc. (the “Company”) on Form 10-Q for the period ended 

September 30, 2010 as filed with the Securities and Exchange Commission on the date hereof (the “Report”), I, David D. Glass, Executive 
Vice President and Chief Financial Officer of the Company, certify, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of 
the Sarbanes-Oxley Act of 2002, that:  

   
(1)                                   The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and  
   
(2)                                   The information contained in the Report fairly presents, in all material respects, the financial condition and results of 

operations of the Company.  
   

   
A signed original of this written statement required by Section 906 has been provided to Veeco Instruments Inc. and will be retained 

by Veeco Instruments Inc. and furnished to the Securities and Exchange Commission or its staff upon request.  
   

   
   

   
/s/ DAVID D. GLASS  

   
   

David D. Glass  
   

   
Executive Vice President and Chief Financial Officer  

   
   

Veeco Instruments Inc.  
   

   
October 27, 2010  

   


