
BRISTOL MYERS SQUIBB CO

FORM 8-K
(Current report filing)

Filed 07/03/12 for the Period Ending 06/29/12

    
Address 345 PARK AVE

NEW YORK, NY 10154
Telephone 2125464000

CIK 0000014272
Symbol BMY

SIC Code 2834 - Pharmaceutical Preparations
Industry Biotechnology & Drugs

Sector Healthcare
Fiscal Year 12/31

http://www.edgar-online.com
© Copyright 2014, EDGAR Online, Inc. All Rights Reserved.

Distribution and use of this document restricted under EDGAR Online, Inc. Terms of Use.

http://www.edgar-online.com


      

UNITED STATES  

SECURITIES AND EXCHANGE COMMISSION  

Washington, D.C. 20549  
   

FORM 8-K  
   

CURRENT REPORT  

Pursuant to Section 13 OR 15(d) of The  
Securities Exchange Act Of 1934  

Date of Report (Date of earliest event reported): July 2, 2012 (June 29, 2012)  
   

BRISTOL-MYERS SQUIBB COMPANY  

(Exact Name of Registrant as Specified in its Charter)  
   

   

345 Park Avenue  
New York, NY, 10154  

(Address of Principal Executive Office)  

Registrant’s telephone number, including area code: (212) 546-4000  
   

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of 
the following provisions ( see General Instruction A.2. below):  
   

   

   

   

         

  

  

  

  

Delaware   1-1136   22-079-0350 
(State or Other Jurisdiction  

of Incorporation)    
(Commission  
File Number)    

(IRS Employer  
Identification Number)  

  

� Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 
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Item 1.01 Entry into a Material Definitive Agreement  

Merger Agreement  

On June 29, 2012, Bristol-Myers Squibb Company, a Delaware corporation (“Bristol-Myers Squibb”), B&R Acquisition Company, a Delaware 
corporation and a wholly-owned subsidiary of Bristol-Myers Squibb (“Merger Sub”) and Amylin Pharmaceuticals, Inc., a Delaware 
corporation (“Amylin” or the “Company”), entered into an Agreement and Plan of Merger (the “Merger Agreement”).  

Pursuant to the Merger Agreement, and upon the terms and subject to the conditions thereof, Merger Sub will commence a tender offer (the 
“Offer”) to acquire all of the outstanding shares of common stock, par value $0.001 per share, of Amylin (the “Shares”) at a price of $31.00 per 
Share, net to the seller in cash but subject to any required withholding taxes (the “Offer Price”).  

The Merger Agreement provides that Merger Sub will commence the Offer within 7 business days after June 29, 2012, and that the Offer will 
remain open for at least 20 business days.  

Pursuant to the Merger Agreement, after the consummation of the Offer, and subject to the satisfaction or waiver of certain conditions set forth 
in the Merger Agreement, Merger Sub will merge with and into Amylin (the “Merger”), with Amylin surviving as a wholly-owned subsidiary 
of Bristol-Myers Squibb. Upon completion of the Merger, each Share outstanding immediately prior to the effective time of the Merger (the 
“Effective Time”) (other than Shares that are held by Bristol-Myers Squibb, Merger Sub, Amylin in treasury or stockholders exercising their 
appraisal rights under the Delaware General Corporation Law (the “DGCL”)) will be cancelled and converted into the right to receive the Offer 
Price in cash (without interest).  

On June 29, 2012, concurrently with the execution of the Merger Agreement, each of Daniel M. Bradbury, Mark G. Folleta, Orville G. 
Kolterman and Mark J. Gergen entered into a Tender and Support Agreement (the “Support Agreement”) with Bristol-Myers Squibb, Merger 
Sub and, solely with respect to certain sections thereof, Amylin. Collectively, these stockholders have ownership of an aggregate of 4,823,527 
Shares (including Shares represented by vested and unvested options they hold), or approximately 3% of the Shares (taking into account, for 
purposes of determining the aggregate Shares, Amylin’s outstanding Shares and assuming the exercise of only the vested and unvested options 
held by the stockholders who entered into the Support Agreement).  

If Merger Sub holds 90% or more of the outstanding Shares immediately following consummation of the Offer, Amylin, Bristol-Myers Squibb 
and Merger Sub will take necessary and appropriate actions to effect a “short-form” merger under the DGCL as promptly as reasonably 
practicable without additional approval by Amylin’s stockholders. Otherwise, Amylin will hold a special stockholders’ meeting to obtain 
stockholder approval of the Merger.  

The obligation of Merger Sub to accept for payment and pay for Shares tendered into the Offer is subject to the satisfaction or waiver of a 
number of conditions, including the expiration or termination of the waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of 
1976, as amended, and there being validly tendered into the Offer (and not properly withdrawn prior to any then scheduled expiration of the 
Offer) a number of Shares that constitutes at least a majority of the total number of the issued and outstanding Shares determined on a fully-
diluted basis (such condition, the “Minimum Condition”). The Minimum Condition may be waived by Bristol-Myers Squibb or Merger Sub 
only with the prior written consent of the Company. The consummation of the Offer is not subject to any financing condition.  

In addition, subject to the terms of the Merger Agreement, Amylin has granted Merger Sub an irrevocable option (the “Top-Up Option”), 
exercisable only after Merger Sub has accepted and purchased Shares tendered in the Offer and on the terms and conditions set forth in the 
Merger Agreement, to purchase from Amylin that number of Shares equal to the number of Shares that, when added to the number of Shares 
held by Bristol-Myers Squibb and Merger Sub at the time of the exercise of the Top-Up Option, will constitute one Share more than 90% of the 
total Shares then outstanding (determined after giving effect to the issuance of the Shares pursuant to the Top-Up Option).  

The Merger Agreement includes customary representations, warranties and covenants of Amylin, Bristol-Myers Squibb and Merger Sub. The 
Company has agreed to operate its business in the ordinary course until the earlier of the termination of the Merger Agreement and the 
Effective Time. The Company has also agreed not to solicit or initiate discussions with third parties regarding other proposals to acquire 
Amylin and to certain restrictions on its ability to respond to any such proposals.  
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The Merger Agreement also includes customary termination provisions for both Amylin and Bristol-Myers Squibb and provides that, in 
connection with the termination of the Merger Agreement, under certain circumstances, Amylin must pay Bristol-Myers Squibb a termination 
fee of $160,000,000.  

The Merger Agreement also provides that either party may specifically enforce the other party’s obligations under the Merger Agreement.  

Pursuant to the Merger Agreement, Bristol-Myers Squibb has entered into an Assumption Agreement pursuant to which it has agreed to assume 
certain of Amylin’s payments relating to a revenue sharing obligation under the Settlement and Termination Agreement entered into on 
November 7, 2011 with Eli Lilly and Company. The Assumption Agreement is described below under Item 8.01.  

The Company’s 3.00% Convertible Senior Notes due 2014 will be treated in accordance with the terms of its Indenture and holders of these 
Notes will be notified of their repurchase and other rights pursuant to its terms.  

The representations, warranties and covenants contained in the Merger Agreement were made only for the purposes of the Merger Agreement, 
were made as of specific dates, were made solely for the benefit of the parties to the Merger Agreement and may not have been intended to be 
statements of fact but, rather, as a method of allocating risk and governing the contractual rights and relationships among the parties to the 
Merger Agreement. In addition, such representations, warranties and covenants may have been qualified by certain disclosures not reflected in 
the text of the Merger Agreement and may apply standards of materiality and other qualifications and limitations in a way that is different from 
what may be viewed as material by Bristol-Myers Squibb’s stockholders. None of Bristol-Myers Squibb’s stockholders or any other third 
parties should rely on the representations, warranties and covenants or any descriptions thereof as characterizations of the actual state of facts 
or conditions of Amylin, Bristol-Myers Squibb, Merger Sub or any of their respective subsidiaries or affiliates.  

The Merger Agreement and this summary are not intended to modify or supplement any factual disclosures about Amylin or Bristol-Myers 
Squibb. The foregoing description of the Offer, the Merger and the Merger Agreement does not purport to be complete and is qualified in its 
entirety by reference to the Merger Agreement, which is filed as Exhibit 2.1 hereto and is incorporated herein by reference.  

Item 8.01. Other Events  

Press Release  

On June 29, 2012, Bristol-Myers Squibb and Amylin issued a press release announcing that the companies have signed a definitive merger 
agreement that provides for the acquisition of Amylin Pharmaceuticals, Inc. by Amylin, for $31.00 per share in cash. A copy of the press 
release announcing the planned acquisition is filed as Exhibit 99.1 to this report and is incorporated herein by reference.  

Assumption Agreement  

Concurrently with the execution and delivery of the Merger Agreement, Amylin entered into an assumption agreement (the “Assumption 
Agreement”) with Bristol-Myers Squibb. Pursuant to the terms and conditions of the Assumption Agreement, Bristol-Myers Squibb agreed to 
assume, with effect as of the closing of the Offer, to satisfy, perform pay and discharge all of Amylin’s obligations under (i) the Settlement and 
Termination Agreement, dated November 7, 2011, between Amylin and Eli Lilly and Company (“Lilly”), (ii) the promissory note with Lilly 
with respect to the revenue sharing obligation, dated November 7, 2011 and (iii) the security agreement, dated November 7, 2011, by and 
among Amylin, its wholly-owned subsidiary, Amylin Ohio LLC, and Lilly, pursuant to which Amylin and Amylin Ohio LLC granted to Lilly a 
security interest in certain intellectual property of Amylin as collateral to secure the promissory note.  
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Collaboration Agreement  

Following the completion of the Merger, Bristol-Myers Squibb and AstraZeneca Pharmaceuticals LP, a wholly-owned subsidiary of 
AstraZeneca PLC (“AstraZeneca”) will enter into collaboration arrangements, based on the framework of their existing diabetes alliance, 
regarding the development and commercialization of Amylin’s portfolio of products. Following completion of the Merger, AstraZeneca will 
make a payment to Amylin, as a wholly-owned subsidiary of Bristol-Myers Squibb, in the amount of approximately $3.4 billion in cash. Profits 
and losses arising from the collaboration will be shared equally. In addition, AstraZeneca has the option, exercisable at its sole discretion 
following the closing of the acquisition, to establish equal governance rights over key strategic and financial decisions regarding the 
collaboration, upon the payment to Bristol-Myers Squibb of an additional $135 million.  

Additional Information and Where to Find It  

The tender offer described in this report has not yet commenced, and this press release is neither an offer to purchase nor a solicitation of an 
offer to sell securities. At the time the tender offer is commenced, Bristol-Myers Squibb Company (“Bristol-Myers Squibb”) will cause B&R 
Acquisition Company to file with the U.S. Securities and Exchange Commission (“SEC”) a tender offer statement on Schedule TO. Investors 
and Amylin Pharmaceuticals, Inc. (“Amylin”) stockholders are strongly advised to read the tender offer statement (including an offer to 
purchase, letter of transmittal and related tender offer documents) and the related solicitation/recommendation statement on Schedule 14D-9 
that will be filed by Amylin with the SEC, because they will contain important information. These documents will be available at no charge on 
the SEC’s website at www.sec.gov. In addition, a copy of the offer to purchase, letter of transmittal and certain other related tender offer 
documents (once they become available) may be obtained free of charge at www.bms.com or by directing a request to Bristol-Myers Squibb, 
Office of the Corporate Secretary, 345 Park Avenue, New York, New York 10154-0037. A copy of the tender offer statement and the 
solicitation/recommendation statement will be made available to all stockholders of Amylin free of charge at www.amylin.com or by 
contacting Amylin Pharmaceuticals, Inc. at 9360 Towne Centre Drive, San Diego, California 92121, Telephone Number (858) 552-2200.  

In addition to the offer to purchase, the related letter of transmittal and certain other offer documents, as well as the 
solicitation/recommendation statement, Bristol-Myers Squibb and Amylin file annual, quarterly and special reports, proxy statements and other 
information with the SEC. You may read and copy any reports, statements or other information filed by Bristol-Myers Squibb or Amylin at the 
SEC public reference room at 100 F Street, N.E., Washington, D.C. 20549. Please call the SEC at 1-800-SEC-0330 for further information on 
the public reference room. Bristol-Myers Squibb’s and Amylin’s filings with the SEC are also available to the public from commercial 
document-retrieval services and at the website maintained by the SEC at www.sec.gov.  

Forward Looking Statements  

This report contains “forward-looking statements” relating to the acquisition of Amylin by Bristol-Myers Squibb and the discovery, 
development and commercialization of certain biological compounds. Such forward-looking statements are based on current expectations and 
involve inherent risks and uncertainties, including factors that could delay, divert or change any of them, and could cause actual outcomes and 
results to differ materially from current expectations. No forward-looking statement can be guaranteed. Among other risks, there can be no 
guarantee that the acquisition will be completed, or if it is completed, that it will close within the anticipated time period or that the expected 
benefits of the acquisition will be realized. The actual financial impact of this transaction may differ from the expected financial impact 
described in this press release. In addition, the compounds described in this release are subject to all the risks inherent in the drug development 
process, and there can be no assurance that the development of these compounds will be commercially successful. Forward-looking statements 
in the press release should be evaluated together with the many uncertainties that affect Bristol-Myers Squibb’s business, particularly those 
identified in the cautionary factors discussion in Bristol-Myers Squibb’s Annual Report on Form 10-K for the year ended December 31, 2011, 
its Quarterly Reports on Form 10-Q, and Current Reports on Form 8-K. Bristol-Myers Squibb undertakes no obligation to publicly update any 
forward-looking statement, whether as a result of new information, future events, or otherwise.  
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Item 9.01. Financial Statements and Exhibits.  

(d) Exhibits.  
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  2.1 
   

Agreement and Plan of Merger, dated as of June 29, 2012, by and among Bristol-Myers Squibb Company, B&R Acquisition Company 
and Amylin Pharmaceuticals, Inc. 

99.1    Joint Press Release of Bristol-Myers Squibb Company and Amylin Pharmaceuticals, Inc., dated June 29, 2012. 



SIGNATURES  

Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf 
by the undersigned hereunto duly authorized.  
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    BRISTOL-MYERS SQUIBB COMPANY 

Dated: July 2, 2012     By:   /s/ Sandra Leung  
    Name:   Sandra Leung 
    Title:   General Counsel and Secretary 



EXHIBIT INDEX  
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AGREEMENT AND PLAN OF MERGER  

This AGREEMENT AND PLAN OF MERGER, dated as of June 29, 2012 (as amended, supplemented or otherwise modified from time 
to time, this “Agreement ”), is entered into by and among Bristol-Myers Squibb Company, a Delaware corporation (“Parent ”), B&R 
Acquisition Company, a Delaware corporation and a wholly-owned Subsidiary of Parent (“Merger Sub ”) and Amylin Pharmaceuticals, Inc., a 
Delaware corporation (the “Company ”).  

RECITALS  

WHEREAS, Parent desires to acquire the Company on the terms and subject to the conditions set forth in this Agreement;  

WHEREAS, in furtherance of the acquisition of the Company by Parent and in accordance with the terms hereof, Parent shall cause 
Merger Sub to commence (within the meaning of Rule 14d-2 under the Securities Exchange Act of 1934, as amended (the “Exchange Act ”)) 
an offer (the “Offer ”) to purchase all of the issued and outstanding shares of common stock, par value $0.001 per share, of the Company 
(collectively, the “Shares ” or the “Company Common Stock ”), other than shares of Company Common Stock directly owned by Parent or 
Merger Sub or held by the Company as treasury shares, for the consideration and on the terms and subject to the conditions set forth in this 
Agreement;  

WHEREAS, the Board of Directors of the Company (the “Company Board ”) has determined that each of this Agreement, the Merger 
(as defined herein) and the Offer is advisable, fair to and in the best interests of the Company and the stockholders of the Company (the “ 
Stockholders ”) upon the terms and subject to the conditions set forth herein, and has determined to recommend that the Stockholders accept 
the Offer and tender their Shares pursuant to the Offer and, if required by applicable Law (as defined herein), vote in favor of the adoption and 
approval of this Agreement and the transactions contemplated hereby, including the Merger;  

WHEREAS, Parent has executed and delivered to the Company the Assumption Agreement in the form attached hereto as Exhibit A (the 
“ Assumption Agreement ”), pursuant to which Parent shall, with effect at the Acceptance Time, assume in full all of the Company’s 
obligations under (i) the Settlement and Termination Agreement dated November 7, 2011 by and between the Company and Eli Lilly and 
Company (“ Lilly ”), (ii) the Secured Promissory Note dated November 7, 2011 by the Company in favor of Lilly in the principal amount of 
$1,200,000,000, and (iii) the Security Agreement by and among the Company, Amylin Ohio LLC and Lilly, dated as of November 7, 2011, on 
the terms and subject to the conditions set forth in the Assumption Agreement;  

WHEREAS, the boards of directors of Parent and Merger Sub have each approved this Agreement and the respective transactions 
contemplated hereby, including the making of the Offer and the Merger;  

WHEREAS, it is further proposed that following the completion of the Offer, Merger Sub will merge with and into the Company (the “ 
Merger ”), and the Company shall continue as  
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the Surviving Company (as defined herein) in accordance with the General Corporation Law of the State of Delaware (the “DGCL ”); and  

WHEREAS, concurrently with the execution and delivery of this Agreement, and as a condition and inducement to the willingness of 
Parent and Merger Sub to enter into this Agreement, certain Stockholders have delivered to Parent and Merger Sub support agreement (the “ 
Support Agreement ”), dated as of the date hereof, providing that such Stockholders have, among other things, agreed to (i) tender the shares 
of Company Common Stock beneficially owned by them in the Offer, and (ii) support the Merger and the other transactions contemplated 
hereby, each on the terms and subject to the conditions set forth in the Support Agreement.  

NOW, THEREFORE, in consideration of the representations, warranties, covenants and agreements contained in this Agreement, and 
subject to the conditions set forth herein, the parties hereto, intending to be legally bound, hereby agree as follows:  

ARTICLE I  

THE OFFER  

(a) Provided that this Agreement shall not have been terminated in accordance with Article VIII hereof, as promptly as practicable 
after the date hereof (but in no event later than the seventh (7th) Business Day after the date hereof), Merger Sub shall commence (within the 
meaning of Rule 14d-2 under the Exchange Act), and Parent shall cause Merger Sub to commence, the Offer to purchase all of the issued and 
outstanding Shares at a price per Share in cash equal to $31.00 net to the seller, without interest and less any taxes required to be withheld as 
described in Section 3.5 (such amount to be paid for each Share, as it may be amended from time to time in accordance with the terms hereof, 
the “Offer Price ”). The Company agrees that no Shares owned by the Company or any of its Subsidiaries will be tendered pursuant to the 
Offer.  

(b) The obligations of Merger Sub, and of Parent to cause Merger Sub, to accept for payment and pay for any Shares validly 
tendered and not validly withdrawn pursuant to the Offer on or prior to the Expiration Date (the “Tendered Shares ”) shall be subject only to 
(i) the satisfaction of the Minimum Condition and (ii) the satisfaction or waiver by Merger Sub of the other conditions set forth in Annex I 
hereto (such conditions, together with the Minimum Condition, the “Offer Conditions ”) and the terms and conditions hereof. The Offer 
Conditions are for the sole benefit of Parent and Merger Sub. Parent and Merger Sub expressly reserve the right to increase the Offer Price or 
to waive or to modify the terms or conditions of the Offer, except that, without the prior written consent of the Company, neither Parent nor 
Merger Sub shall (i) reduce the Offer Price, (ii) change the form of consideration payable in the Offer, (iii) reduce the number of Shares to be 
purchased by Merger Sub in the Offer, (iv) waive or amend the Minimum Condition, (v) add to the Offer Conditions or impose any other 
conditions to the Offer, (vi) extend the expiration of the Offer except as required or permitted in Section 1.1 of this Agreement, (vii) otherwise 
amend, modify or supplement any Offer Condition or any term  
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of the Offer set forth in this Agreement, in each case in a manner adverse to the holders of Shares or (viii) abandon or terminate the Offer, 
except as expressly provided in this Agreement.  

(c) Subject to the terms and conditions of this Agreement and the Offer, the initial expiration date for the Offer shall be midnight, 
New York City time, the twentieth (20th) Business Day from and after the date the Offer is commenced, as determined in accordance with Rule 
14d-1(g)(3) of the Exchange Act (such initial expiration date as it may be extended in accordance with the terms of this Agreement, the 
“Expiration Date ”). Merger Sub shall, and Parent shall cause it to, extend the Offer for any period required by any rule, regulation, 
interpretation or position of the Securities and Exchange Commission (the “SEC ”) or the staff thereof or the NASDAQ Stock Market 
( “NASDAQ ”) that is applicable to the Offer. Merger Sub may without the consent of the Company (in each case unless this Agreement has 
been terminated pursuant to Article VIII ), (i) extend the Offer for one or more consecutive increments of not more than ten (10) Business Days 
each, if at the then-scheduled Expiration Date any Offer Condition has not been satisfied or waived (the length of such period to be determined 
by Parent and Merger Sub) and/or (ii) make available a “subsequent offering period” in accordance with Rule 14d-11 under the Exchange Act. 
If at any then-scheduled Expiration Date any Offer Condition has not been satisfied or waived, Merger Sub shall, and Parent shall cause it to 
(in each case unless this Agreement has been terminated pursuant to Article VIII ), extend the Offer at the request of the Company for one or 
more consecutive increments of not more than ten (10) Business Days each (the length of such period to be determined by Parent and Merger 
Sub) until the earlier to occur of (A) the termination of this Agreement pursuant to Article VIII and (B) the Outside Date. In addition, Merger 
Sub shall (and Parent shall cause Merger Sub to), if requested by the Company, make available a “subsequent offering period” in accordance 
with Rule 14d-11 under the Exchange Act of not less than five (5) Business Days; provided that Merger Sub shall not be required to make 
available such a “subsequent offering period” in the event that, prior to the commencement of such “subsequent offering period,” Parent and 
Merger Sub, directly or indirectly own at least ninety percent (90%) of the outstanding Shares (after taking into account the exercise of the 
Top-Up Option, if applicable); provided further that if Parent and Merger Sub, do not directly or indirectly own at least ninety percent (90%) of 
the outstanding Shares (after taking into account the exercise of the Top-Up Option, if applicable) at the end of the initial “subsequent offering 
period,” Merger Sub shall (and Parent shall cause Merger Sub to), if requested by the Company, extend the “subsequent offering period” for 
not less than an additional five (5) Business Days. Nothing in this Section 1.1(c) shall (i) impose any obligation on Merger Sub to extend the 
Offer beyond the Outside Date, or (ii) be deemed to impair, limit or otherwise restrict in any manner the right of Parent to terminate this 
Agreement pursuant to Article VIII .  

(d) The Offer shall be made by means of an offer to purchase (the “Offer to Purchase ”) containing the terms set forth in this 
Agreement and the conditions set forth in Annex I hereto. Merger Sub shall, and Parent shall cause Merger Sub to, on the terms set forth in this 
Agreement and subject to the prior satisfaction or waiver of the conditions of the Offer ( provided , however , that the Minimum Condition may 
not be waived without the written consent of the Company), accept for payment and pay for all Tendered Shares as soon as practicable after the 
Expiration Date. If Merger Sub makes available a “subsequent offering period” in accordance with Section 1.1(c) hereof, Merger Sub shall, and 
Parent shall cause Merger Sub to accept for payment and pay for all Shares that are validly tendered during such “subsequent  
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offering period” promptly (within the meaning of Rule 14d-11 under the Exchange Act) after any Shares are validly tendered during such 
“subsequent offering period.”  

(e) On the date of commencement of the Offer, Parent and Merger Sub shall file with the SEC in accordance with Rule 14d-3 and 
Regulation M-A under the Exchange Act a Tender Offer Statement on Schedule TO with respect to the Offer, which shall contain the Offer to 
Purchase and a related letter of transmittal and summary advertisement (such Schedule TO and the documents included therein pursuant to 
which the Offer will be made, together with any supplements or amendments thereto and including the exhibits thereto, the “ Offer Documents 
”), and cause the Offer Documents to be disseminated to the Stockholders as and to the extent required by United States federal securities Laws 
and the rules and regulations of the SEC promulgated thereunder (the “Federal Securities Laws ”). Parent and Merger Sub shall cause the 
Offer Documents to comply in all material respects with the Federal Securities Laws. Parent and Merger Sub shall deliver copies of the 
proposed forms of the Offer Documents (including any amendments or supplements thereto) to the Company within a reasonable time prior to 
the dissemination or filing thereof for review and comment by the Company and its counsel, and shall consider in good faith any comments of 
the Company. Each of Parent, Merger Sub and the Company shall respond promptly to any comments of the SEC or its staff with respect to the 
Offer or the Offer Documents and promptly correct any information provided by it for use in the Offer Documents if and to the extent that such 
information shall have become false or misleading in any material respect or as otherwise required by the Federal Securities Laws. Parent and 
Merger Sub shall amend or supplement the Offer Documents and cause the Offer Documents, as so amended or supplemented, to be filed with 
the SEC and to be disseminated to the holders of Shares, in each case as and to the extent required by the Federal Securities Laws and subject 
to the terms and conditions of this Agreement. Parent and Merger Sub shall provide the Company and its counsel with copies of any written 
comments, and shall inform them of any oral comments, that Parent, Merger Sub or their counsel receive from the SEC or its staff with respect 
to the Offer Documents promptly after the receipt of such comments and shall give the Company a reasonable opportunity under the 
circumstances to review and comment on any proposed written or oral responses to such comments. The Company hereby consents to the 
inclusion in the Offer Documents of the Company Board Recommendation as it may be amended or modified, and until but not after it is 
withdrawn, in each case as permitted by this Agreement.  

(f) Parent shall cause to be provided to Merger Sub all of the funds necessary to purchase any Shares that Merger Sub becomes 
obligated to purchase pursuant to the Offer, and shall cause Merger Sub to perform, on a timely basis, all of Merger Sub’s obligations under 
this Agreement with respect to consummation of the Offer and the Merger and payment or issuance of consideration contemplated by this 
Agreement in respect thereof.  

   

(a) On the date the Offer Documents are filed with the SEC, with respect to the Offer, the Company shall file a 
Solicitation/Recommendation Statement on Schedule 14D-9 (together with any amendments and supplements thereto and including the 
exhibits thereto, the “Schedule 14D-9 ”) which, subject to Section 5.2 , shall contain the Company Board Recommendation. Parent shall cause 
the Schedule 14D-9 to be disseminated to the Stockholders along with the Offer Documents in accordance with Rule 14d-9 under the Exchange 
Act and  
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Federal Securities Laws. The Company shall cause the Schedule 14D-9 to comply in all material respects with the Federal Securities Laws. The 
Company shall deliver copies of the proposed form of the Schedule 14D-9 (including any amendments or supplements thereto) to Parent within 
a reasonable time prior to the dissemination or filing thereof for review and comment by Parent and its counsel, and shall consider in good faith 
any comments of Parent. Each of the Company, Parent and Merger Sub shall respond promptly to any comments of the SEC or its staff with 
respect to the Schedule 14D-9 and promptly correct any information provided by it for use in the Schedule 14D-9 if and to the extent that such 
information shall have become false or misleading in any material respect or as otherwise required by the Federal Securities Laws. The 
Company shall amend or supplement the Schedule 14D-9 and cause the Schedule 14D-9, as so amended or supplemented, to be filed with the 
SEC and to be disseminated to the holders of Shares, in each case as and to the extent required by the Federal Securities Laws. The Company 
shall provide Parent and its counsel with copies of any written comments, and shall inform them of any oral comments, that the Company or its 
counsel receive from the SEC or its staff with respect to the Schedule 14D-9 promptly after the receipt of such comments and shall give Parent 
a reasonable opportunity under the circumstances to review and comment on any proposed written or oral responses to such comments.  

(b) In connection with the Offer, if requested by Merger Sub, the Company shall promptly furnish or cause to be furnished to 
Merger Sub mailing labels containing the names and addresses of all record holders of Company Common Stock, a non-objecting beneficial 
owners list and security position listings of Company Common Stock held in stock depositories, each as of a recent date, and shall promptly 
furnish to Merger Sub such additional information, including updated lists of Stockholders, mailing labels, security position listings and 
computer files, and such other information and assistance as Merger Sub or its agents may reasonably request for the purpose of 
communicating the Offer to the Stockholders. Subject to the requirements of applicable Law and the Confidentiality Agreement, and except for 
such steps as are necessary to disseminate the Offer Documents and any other documents necessary to consummate the Offer, the Merger and 
the other transactions contemplated by this Agreement, Parent and Merger Sub and their agents shall hold in confidence the information 
contained in any such labels, listings and files, will use such information only in connection with such transactions and, if this Agreement shall 
be terminated, will, upon request, deliver, and will cause their agents to deliver, to the Company, or destroy or cause their agents to destroy, all 
copies of such information then in their possession or control.  
   

(a) Subject to compliance with applicable Law, promptly after the initial acceptance for payment by Merger Sub of the Tendered 
Shares pursuant to the Offer (the “Acceptance Time ”) and from time to time thereafter (but only for so long as Parent and Merger Sub 
beneficially own at least a majority of the outstanding Shares), Parent shall be entitled to elect or designate such number of directors, rounded 
up to the next whole number, on the Company Board as is equal to the product of the total number of directors on the Company Board (giving 
effect to any increase in the number of directors pursuant to the next sentence) multiplied by the percentage that the aggregate number of 
Shares beneficially owned by Parent and Merger Sub at such time (including Shares so accepted for payment and, if the Top-Up Option is 
exercised, the Shares purchased upon the exercise of the Top-Up Option) represents as  
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a fraction of the total number of Shares then outstanding on a fully diluted basis. In furtherance thereof, promptly after the Acceptance Time, 
the Company shall, upon request of Parent, use its reasonable best efforts to cause Parent’s designees to be so elected or appointed, including 
increasing the size of the Company Board and/or seeking the resignations of one or more incumbent directors as appropriate. The Company 
shall, subject to any limitations imposed by applicable Law and Section 1.3(c) , also cause (a) each committee of the Company Board, (b) the 
board of directors of each of its Subsidiaries and (c) each committee of such board of directors of each of the its Subsidiaries to include persons 
designated by Parent constituting the same percentage of each such committee or board as Parent’s designees constitute on the Company 
Board.  

(b) The Company’s obligations under this Section 1.3(b) shall be subject to Section 14(f) of the Exchange Act and Rule 14f-1 
promulgated thereunder, and the Company shall include in the Schedule 14D-9 such information required by Section 14(f) and Rule 14f-1 as is 
necessary to enable Merger Sub’s designees to be elected or appointed to the Company Board. Merger Sub shall timely furnish to the 
Company, and be solely responsible for, information with respect to Merger Sub’s designees and Parent’s and Merger Sub’s respective 
officers, directors and affiliates to the extent such information is required by Section 14(f) and Rule 14f-1 or as otherwise provided to the 
Company by Parent or Merger Sub for inclusion in the Schedule 14D-9.  

(c) In the event that Parent’s designees are elected or appointed to the Company Board pursuant to this Section 1.3 then, until the 
Effective Time, the Company and Parent shall (i) allow the Company Board to maintain at least three (3) directors who are members of the 
Company Board on the date of this Agreement and who are independent for purposes of Rule 10A-3 under the Exchange Act (the 
“Independent Directors ” ), (ii) allow the Independent Directors who are members of the audit committee of the Company Board immediately 
prior to the date of this Agreement to remain as the sole members of the audit committee of the Company Board and (iii) cause such audit 
committee to comply with all requirements of Federal Securities Laws and NASDAQ applicable thereto. If any Independent Director is unable 
to serve due to death, disability or resignation, then the remaining Independent Directors (or, if no Independent Director is then in office, the 
members of the Company Board) shall be entitled to elect or appoint another individual to fill each such vacancy, which individual shall not be 
an officer, director, employee or agent of, or otherwise an Affiliate of, Parent or Merger Sub and shall otherwise satisfy all requirements of 
Federal Securities Laws and NASDAQ applicable to a member of an audit committee, and each such individual shall be deemed to be an 
Independent Director for purposes of this Agreement; it being further understood and agreed that if any Independent Director that is so unable 
to serve was a member of the audit committee of the Company Board, the Independent Director appointed to fill such vacancy shall serve as a 
member of the audit committee. Notwithstanding anything in this Agreement to the contrary, from and after the time, if any, that Parent’s 
designees pursuant to this Section 1.3 constitute a majority of the Company Board and prior to the Effective Time, the affirmative vote of a 
majority of the Independent Directors, acting qua audit committee of the Company Board, shall be required and shall, to the fullest extent 
permitted by the DGCL, be sufficient to (i) amend, modify or terminate this Agreement on behalf of the Company or to amend or modify the 
terms or conditions of the Offer or the Merger, (ii) exercise or waive any of the Company’s rights or remedies under this Agreement, 
(iii) extend the time for performance of  
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Parent’s or Merger Sub’s obligations under this Agreement or (iv) enforce any obligation of Parent or Merger Sub under this Agreement. The 
Independent Directors, acting qua audit committee of the Company Board, shall have the authority to retain counsel (which may include 
current counsel to the Company) and other advisors at the expense of the Company as determined appropriate by the Independent Directors and 
shall have the authority, after the Acceptance Time and prior to the Effective Time, to institute any action on behalf of the Company to enforce 
the performance of this Agreement in accordance with its terms.  
   

(a) The Company hereby grants to Merger Sub an irrevocable option (the “Top-Up Option ”), exercisable upon the terms and 
conditions of this Section 1.4 , to purchase from the Company a number of newly-issued Shares (the “Top-Up Shares ”) equal to the number 
of Shares that, when added to the number of Shares held by Parent and Merger Sub at the time of such exercise, shall constitute one (1) Share 
more than the number of Shares necessary for Merger Sub to be merged into the Company pursuant to Section 253 of the DGCL (after giving 
effect to the issuance of Shares pursuant to the exercise of the Top-Up Option).  

(b) The Top-Up Option shall only be exercisable once, in whole and not in part at any time prior to the Effective Time; provided , 
however , that, notwithstanding anything in this Agreement to the contrary, the Top-Up Option shall not be exercisable and shall terminate 
(x) at the Acceptance Time if the number of Top-Up Shares issuable upon exercise of the Top-Up Option would exceed the number of 
authorized but unissued and unreserved Shares (including as authorized and unissued Shares, for purposes of this Section 1.4 , any Shares held 
in the treasury of the Company), (y) if any judgment, injunction, order or decree shall prohibit the exercise of the Top-Up Option or the 
delivery of the Top-Up Shares or (z) upon the termination of the Agreement in accordance with its terms. Subject to Section 1.4(c) , the 
aggregate amount payable to the Company for the Top-Up Shares shall be equal to the product of the number of Top-Up Shares and the Offer 
Price (the “Top-Up Consideration ”).  

(c) The Top-Up Consideration shall consist of (i) an amount equal to the par value of the Top-Up Shares, to be paid in cash, and 
(ii) an amount equal to the balance of the Top-Up Consideration, which may be paid in the sole discretion of Parent and Merger Sub (x) in cash 
or (y) by issuance of a promissory note (which shall be treated as payment to the extent of the principal amount thereof) with full recourse to 
Parent, or any combination of the foregoing. Any such promissory note shall (A) accrue simple interest at the rate per annum of 5.0%, (B) shall 
mature on the first anniversary of the date of execution and delivery of such promissory note, (C) may be prepaid at any time and from time to 
time, without premium or penalty, (D) shall provide that the unpaid principal amount and accrued interest under the promissory note shall 
immediately become due and payable in the event that (1) Merger Sub fails to make any payment on the promissory note as provided therein 
and such failure continues for a period of thirty (30) days or (2) Merger Sub files or has filed against it any petition under any bankruptcy or 
insolvency law or makes a general assignment for the benefit of creditors, and (E) shall have no other material terms. The Company Board has 
determined that the Top-Up Consideration is adequate in accordance with the DGCL and otherwise taken all steps necessary such that upon 
issuance and delivery in accordance with this Section 1.4 the Top-Up Option Shares shall be validly issued, fully paid and non-assessable.  
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(d) In the event Merger Sub wishes to exercise the Top-Up Option, Merger Sub shall give the Company written notice, and shall set 
forth in such notice (i) the number of Shares that will be owned by Parent and Merger Sub immediately preceding the purchase of the Top-Up 
Shares, (ii) the place and time for the closing of the purchase of the Top-Up Shares, (iii) the number of shares of Company Common Stock that 
Merger Sub intends to purchase pursuant to the Top-Up Option and (iv) the manner in which Merger Sub intends to pay the applicable exercise 
price. Such notice shall also include an undertaking signed by Parent and Merger Sub that Merger Sub shall, and Parent shall cause Merger Sub 
to, as promptly as practicable after such exercise of the Top-Up Option and the delivery by the Company of the Top-Up Shares, consummate 
the Merger in accordance with the terms hereof. At the closing of the purchase of the Top-Up Shares, Parent or Merger Sub shall cause to be 
delivered to the Company the Top-Up Consideration, and the Company shall cause to be issued to Parent or Merger Sub a certificate 
representing the Top-Up Shares.  

(e) Notwithstanding anything to the contrary contained herein, to the fullest extent permitted by applicable Law, each of Parent, 
Merger Sub and the Company agrees and acknowledges that in any appraisal proceeding under Section 262 of the DGCL with respect to any 
Dissenting Shares, the Surviving Company (as defined in Section 2.1 below) shall not assert that the Top-Up Option, the Top-Up Option 
Shares or any cash or the promissory note delivered to the Company in payment for such Top-Up Option Shares should be considered in 
connection with the determination of the fair value of the Dissenting Shares in accordance with Section 262 of the DGCL.  

ARTICLE II  

THE MERGER  

2.1 The Merger . Upon the terms and subject to the conditions set forth in this Agreement, and in accordance with the DGCL, Merger Sub 
shall be merged with and into the Company at the Effective Time. Following the Effective Time, the separate corporate existence of Merger 
Sub shall cease, and the Company shall continue as the surviving company in the Merger (the “Surviving Company ”).  

2.2 Closing of the Merger . Upon the terms and subject to the conditions set forth in this Agreement, the closing of the Merger (the 
“Closing ”) will take place no later than the second (2nd) Business Day after satisfaction or (to the extent permitted by Law) waiver of the 
conditions set forth in Article VII (other than those conditions that by their terms are to be satisfied at the Closing, but subject to the 
satisfaction or (to the extent permitted by Law) waiver of those conditions) at 10:00 a.m., eastern time, at the offices of Skadden, Arps, Slate, 
Meagher & Flom LLP, 4 Times Square, New York, NY 10036, unless another place or time is agreed upon in writing by the parties. The date 
on which the Closing occurs is referred to in this Agreement as the “Closing Date ”.  

2.3 Effective Time . Subject to the provisions of this Agreement, at the Closing, the parties shall file with the Secretary of State of the 
State of Delaware a certificate of ownership and merger or a certificate of merger, as applicable, relating to the Merger (in either case, the 
“Certificate of Merger ”) in such form as is required by, and executed in accordance with, the  
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relevant provisions of the DGCL. The Merger shall become effective at the time when the Certificate of Merger has been duly filed with the 
Secretary of State of the State of Delaware or at such later time as may be agreed by the parties hereto in writing in accordance with the DGCL 
and specified in the Certificate of Merger (the “Effective Time ”). Notwithstanding the terms of Section 2.8 , if following the Acceptance Time 
and the expiration of any “subsequent offering period” made in accordance with this Agreement, if applicable, and the exercise of the Top-Up 
Option, if applicable, the number of Shares beneficially owned by Parent, Merger Sub and their respective subsidiaries collectively represents 
at least the number of Shares necessary for Merger Sub to be merged into the Company pursuant to Section 253 of the DGCL, the parties shall 
take such necessary and appropriate actions in order to cause the Merger to be completed as promptly as reasonably practicable thereafter in 
accordance with Section 253 of the DGCL without convening a Stockholders Meeting (as defined in Section 2.8 ).  

2.4 Effects of the Merger . The Merger shall have the effects set forth in this Agreement and the applicable provisions of the DGCL. 
Without limiting the generality of the foregoing, at the Effective Time, the Surviving Company shall possess all properties, rights, privileges, 
powers and franchises of the Company and Merger Sub, and all of the claims, obligations, liabilities, debts and duties of the Company and 
Merger Sub shall become the claims, obligations, liabilities, debts and duties of the Surviving Company.  

   

(a) Certificate of Incorporation . The certificate of incorporation of the Company, as in effect as of immediately prior to the 
Effective Time, shall by virtue of the Merger be amended and restated as of the Effective Time so as to read in its entirety as set forth in Annex 
II, and as so amended and restated shall be the certificate of incorporation of the Surviving Company following the Merger until thereafter 
amended in accordance with the provisions thereof and the applicable provisions of the DGCL.  

(b) Bylaws . The bylaws of the Company, as in effect as of immediately prior to the Effective Time, shall by virtue of the Merger be 
amended and restated as of the Effective Time so as to read in their entirety in the form of the bylaws of Merger Sub as in effect immediately 
prior to the Effective Time, and as so amended and restated shall be the bylaws of the Surviving Company until thereafter amended in 
accordance with the provisions thereof, the certificate of incorporation of the Surviving Company and of the applicable provisions of the 
DGCL.  

2.6 Directors . The directors of Merger Sub immediately prior to the Effective Time shall be the directors of the Surviving Company as of 
the Effective Time, each to hold office in accordance with the certificate of incorporation and bylaws of the Surviving Company as amended as 
of the Effective Time, until their respective successors are duly elected or appointed (as the case may be) and qualified, or their earlier death, 
resignation or removal.  

2.7 Officers . The officers of the Company immediately prior to the Effective Time shall be the officers of the Surviving Company as of 
the Effective Time, each to hold office in accordance with the certificate of incorporation and bylaws of the Surviving Company as  
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amended as of the Effective Time, until their respective successors are duly appointed, or their earlier death, resignation or removal.  

   

(a) If, after the Acceptance Time, approval of the Stockholders is required under applicable Law to consummate the Merger, the 
Company shall, in accordance with and to the extent permitted by applicable Law:  

(i) as soon as practicable following the Acceptance Time, establish a record date for, duly call, give notice of, convene and 
hold a special meeting of the Stockholders (the “Stockholders Meeting ”) for the purpose of considering and taking action upon this 
Agreement and approving the Merger;  

(ii) as soon as practicable following the Acceptance Time, prepare and file with the SEC a preliminary proxy statement 
relating to the Merger and this Agreement (the “Proxy Statement ”) and use reasonable best efforts to obtain and furnish the information 
required by the SEC to be included in such Proxy Statement and, after consultation with Parent, respond promptly to any comments made 
by the SEC to be included in such Proxy Statement and, subject to compliance with Federal Securities Laws, cause a notice of a special 
meeting and a definitive Proxy Statement to be mailed to the Stockholders at the earliest practicable time following the Acceptance Time; 

(iii) subject to Section 5.2 , include in the Proxy Statement the Company Board Recommendation that Stockholders vote in 
favor of the approval and adoption of this Agreement and the Merger; and  

(iv) subject to Section 5.2 , use its reasonable best efforts to obtain the necessary approvals of the Merger and this Agreement 
by the Stockholders.  

(b) The Company shall cause the Proxy Statement to comply in all material respects with the Federal Securities Laws. The 
Company shall consult with Parent and Merger Sub with respect to the Proxy Statement (and any amendments or supplements thereto) and 
shall afford Parent and Merger Sub reasonable opportunity to review and comment thereon prior to its filing. Parent and Merger Sub shall 
promptly furnish to the Company any and all information relating to Parent and Merger Sub required to be included in the Proxy Statement, 
including any information required under the Exchange Act and the rules and regulations promulgated thereunder. The Company shall provide 
Parent and its counsel in writing with any comments or other communications that the Company or its counsel may receive from time to time 
from the SEC or its staff with respect to the Proxy Statement (and any amendments or supplements thereto) promptly after receipt of such 
comments or other communications.  

(c) Parent and Merger Sub shall (i) promptly correct any information provided by it for use in the Proxy Statement if and to the 
extent that such information shall become false or misleading in any material respect and (ii) promptly notify the Company in writing, prior to 
the Closing, of the occurrence of any event which should be set forth in an amendment or supplement to the Proxy Statement. The Company 
shall promptly notify Parent and Merger Sub in writing of the occurrence of any event relating to the Company or the transactions  
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contemplated by this Agreement which should be set forth in an amendment or a supplement to the Proxy Statement. In the case of an 
amendment or supplement to the Proxy Statement being appropriate, the Company, with the cooperation of Parent and Merger Sub, will 
promptly prepare and mail such amendment or supplement and the Company shall consult with Parent and Merger Sub with respect to such 
amendment or supplement and shall afford Parent and Merger Sub reasonable opportunity to review and comment thereon prior to such 
mailing. The Company agrees to notify Parent and Merger Sub at least three (3) days prior to the mailing of the Proxy Statement (or any 
amendment or supplement thereto) to the Stockholders.  

(d) Parent and Merger Sub each agree that at the Stockholders Meeting they will vote, or cause to be voted, all of the Shares then 
beneficially owned by them in favor of the approval of the Merger and the adoption of this Agreement.  

2.9 Tax Consequences . Parent, Merger Sub and the Company agree and acknowledge that the Merger will be treated as a taxable 
purchase of the applicable shares of Company Common Stock for the Merger Consideration (and not as a reorganization within the meaning of 
Section 368(a) of the Internal Revenue Code of 1986, as amended (the “ Code ”)) for United States Federal Income Tax purposes and, to the 
extent permissible, for state and local income Tax purposes.  

2.10 Further Action . The parties hereto shall execute and deliver such certificates and other documents and take such other actions as 
may be reasonably necessary or appropriate in order to effect the Merger, including, but not limited to, making filings, recordings or 
publications required under the DGCL. If at any time after the Effective Time any further action is necessary to vest in the Surviving Company 
the title to all property or rights of Merger Sub or the Company, the directors and authorized officers of the Surviving Company are fully 
authorized in the name of Merger Sub or the Company, as the case may be, to take, and shall take, any and all such lawful action.  

ARTICLE III  

CONSIDERATION  

3.1 Effect of the Merger on Company Common Stock . At the Effective Time, by virtue of the Merger and without any action on the part 
of the holder of any Company Common Stock or any shares of capital stock of Parent or Merger Sub:  

(a) Capital Stock of Merger Sub . Each share of capital stock of Merger Sub issued and outstanding immediately prior to the 
Effective Time shall be converted into and become one validly issued, fully paid and nonassessable share of common stock, par value $0.001 
per share, of the Surviving Company and such shares shall constitute the only outstanding shares of capital stock of the Surviving Company. 
From and after the Effective Time, all certificates representing the common stock of Merger Sub shall be deemed for all purposes to represent 
the number of shares of common stock of the Surviving Company into which they were converted in accordance with the preceding sentence.  
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(b) Cancellation of Treasury Stock, Parent-Owned Stock and Merger Sub-Owned Stock . Each share of Company Common Stock 
that is directly owned by Parent or Merger Sub or held by the Company as treasury shares immediately prior to the Effective Time shall 
automatically be canceled and retired and shall cease to exist, and no consideration shall be delivered in exchange therefor.  

(c) Conversion of Company Common Stock . Each Share issued and outstanding immediately prior to the Effective Time (other 
than Shares to be canceled in accordance with Section 3.1(b) and any Dissenting Shares) shall thereupon be converted automatically into and 
shall thereafter represent only the right to receive an amount in cash equal to the Offer Price paid in the Offer, without interest (the “Merger 
Consideration ”). At the Effective Time, all such Shares shall cease to be outstanding and shall automatically be canceled and retired and shall 
cease to exist, and each Certificate or Book-Entry Share (each as defined in Section 3.2(b) ) which immediately prior to the Effective Time 
represented any such Shares shall thereafter represent only the right to receive the Merger Consideration therefor.  
   

(a) Paying Agent . Prior to the Closing Date, Parent shall appoint a bank or trust company reasonably acceptable to the Company to 
act as paying agent (the “Paying Agent ”) for the payment of the Merger Consideration. At the Effective Time, Parent shall deposit, or cause 
the Surviving Company to deposit, in trust for the benefit of holders of Shares and pursuant to a paying agent agreement in customary form, an 
amount of cash in immediately available dollar-denominated funds in an aggregate amount sufficient for the Paying Agent to deliver to holders 
of Shares the aggregate Merger Consideration to which they are entitled pursuant to Section 3.1 . Any cash deposited with the Paying Agent 
shall hereinafter be referred to as the “ Exchange Fund ”. The Exchange Fund shall not be used for any purpose other than to fund payments 
due pursuant to Section 3.1 , except as provided in this Agreement. Parent shall pay the fees and expenses of the Paying Agent.  

(b) Exchanging Procedures .  

(i) As soon as reasonably practicable after the Effective Time, but in no event more than three (3) Business Days after the 
Effective Time, the Surviving Company shall cause the Paying Agent to mail to each holder of record (other than holders of Dissenting 
Shares) of an outstanding certificate or outstanding certificates (“ Certificates ”) and to each holder of uncertificated Shares represented 
by book entry (“ Book-Entry Shares ”) that immediately prior to the Effective Time represented outstanding Shares that were converted 
into the right to receive the Merger Consideration with respect thereto pursuant to Section 3.1(c) , (A) a form of letter of transmittal 
(which shall specify that delivery shall be effected, and risk of loss and title to the Certificates held by such Person shall pass, only upon 
proper delivery of the Certificates to the Paying Agent, and which letter shall be in customary form and contain such other provisions as 
Parent and the Company may reasonably agree), and (B) instructions for use in effecting the surrender of such Certificates or Book-Entry 
Shares in exchange for the Merger Consideration payable with respect thereto pursuant to Section 3.1(c) . Upon surrender of a Certificate 
to the Paying Agent, together with such letter of transmittal (or, in the case  
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of a Book-Entry Share, upon delivery of such letter of transmittal or upon the entry through a book-entry transfer agent of the surrender 
of such Book-Entry Shares on a book-entry account statement), duly completed and validly executed in accordance with the instructions 
thereto, and such other documents as the Paying Agent may reasonably require (a “Proper Delivery” ), the holder of such Certificate or 
Book-Entry Share (other than holders of Dissenting Shares) shall be entitled to receive in exchange therefor the Merger Consideration 
that such holder is entitled to receive pursuant to Section 3.1 in respect of the Shares represented by such Certificate or Book-Entry Share. 
No interest will be paid or accrued on any Merger Consideration payable in respect of Certificates or Book-Entry Shares. Payment of 
Merger Consideration shall be made as promptly as practicable after the date of Proper Delivery of the applicable Certificate or Book-
Entry Share.  

(ii) In the event of a transfer of ownership of Shares that is not registered in the transfer records of the Company, a check for 
any cash to be exchanged upon due surrender of the Certificate may be issued to such transferee if the Certificate formerly representing 
such Shares is presented to the Paying Agent, accompanied by all documents required to evidence and effect such transfer and to 
evidence that all applicable transfer Taxes and other similar Taxes required to be paid in connection with such transfer of ownership of 
Shares have been paid or are not applicable.  

(c) No Further Ownership Rights in Company Common Stock . All cash paid upon the surrender of Certificates or Book-Entry 
Shares in accordance with the terms of this Article III shall be deemed to have been paid in full satisfaction of all rights pertaining to the shares 
of Company Common Stock formerly represented by such Certificates or Book-Entry Shares, subject, however, to Parent and the Surviving 
Company’s obligation to pay any dividends or make any other distributions with a record date prior to the Effective Time which may have been 
authorized by the Company and which remain unpaid at the Effective Time. At the close of business on the day on which the Effective Time 
occurs, the stock transfer books of the Company shall be closed, and there shall be no further registration of transfers on the stock transfer 
books of the Surviving Company of the shares of Company Common Stock that were outstanding immediately prior to the Effective Time. If, 
after the Effective Time, any Certificate is presented to the Surviving Company for transfer, it shall be canceled against delivery of cash to the 
holder thereof as provided in this Article III .  

(d) Termination of the Exchange Fund . Any portion of the Exchange Fund that remains unclaimed by the holders of the Certificates 
or Book-Entry Shares for twelve (12) months after the Effective Time shall be delivered by the Paying Agent to Parent, upon demand, and any 
holders of the Certificates or Book-Entry Shares who have not theretofore complied with this Article III shall thereafter look only to Parent for, 
and Parent shall remain liable for, payment of their claims for the Merger Consideration pursuant to the provisions of this Article III .  

(e) No Liability . None of Parent, Merger Sub, the Company, the Surviving Company, or the Paying Agent shall be liable to any 
Person in respect of any cash from the Exchange Fund delivered to a public official in compliance with any applicable state, federal or other 
abandoned property, escheat or similar Law. If any Certificate or Book-Entry Share shall not have been surrendered prior to the date on which 
the related Merger Consideration would  
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escheat to or become the property of any Governmental Authority, any such Merger Consideration shall, to the extent permitted by applicable 
Law, become the property of Parent, free and clear of all claims or interest of any Person previously entitled thereto.  

(f) Investment of Exchange Fund . Parent shall cause the Paying Agent to invest the cash in the Exchange Fund in short term 
obligations of, or short term obligations guaranteed by, the full faith and credit of the United States of America. Nothing contained herein and 
no investment losses resulting from investment of the Exchange Fund shall diminish the rights of any Stockholder to receive the Merger 
Consideration as provided herein. To the extent there are losses with respect to such investments or the Exchange Fund diminishes for any 
other reason below the level required to make prompt cash payment of the aggregate funds required to be paid pursuant to Section 3.1 , Parent 
shall promptly replace or restore the cash in the Exchange Fund so as to ensure that the Exchange Fund is at all times maintained at a level 
sufficient to make such cash payments. Any interest and other income resulting from such investment shall become a part of the Exchange 
Fund.  

(g) Lost Certificates . If any Certificate shall have been lost, stolen or destroyed, upon the making of an affidavit of that fact by the 
Person claiming such Certificate to be lost, stolen or destroyed and, if required by Parent, the posting by such Person of a bond or surety in a 
customary amount as Parent may direct as indemnity against any claim that may be made against it with respect to such Certificate, the Paying 
Agent shall deliver in exchange for such lost, stolen or destroyed Certificate the applicable Merger Consideration with respect thereto, without 
any interest thereon.  

   

(a) Company Stock Options . At the Effective Time, each Company Stock Option that is outstanding and unexercised, whether or 
not vested, shall be canceled in exchange for the right to receive a lump sum cash payment equal to the product of (i) the excess, if any, of 
(A) the Merger Consideration over (B) the exercise price per Share for such Company Stock Option and (ii) the total number of shares 
underlying such Company Stock Option, less applicable Taxes required to be withheld with respect to such payment. If the exercise price per 
Share for any Company Stock Option is equal to or greater than the Merger Consideration, such Company Stock Option shall be canceled 
without payment of consideration.  

(b) Time-Based RSUs . At the Effective Time, each outstanding restricted stock unit that has a time-based vesting schedule 
( “Time-Based RSU ”), whether or not vested, shall be canceled in exchange for the right to receive a lump sum cash payment equal to the 
product of (i) the Merger Consideration and (ii) the number of shares of Company Common Stock subject to such Time-Based RSU, less 
applicable Taxes required to be withheld with respect to such payment.  

(c) Performance-Based RSUs . At the Effective Time, each outstanding restricted stock unit that has a performance-based vesting 
schedule ( “Performance-Based RSU ”), whether or not vested, shall be canceled in exchange for the right to receive a lump sum cash 
payment equal to the product of (i) the Merger Consideration and (ii) the number of shares of Company Common Stock subject to such 
Performance-Based RSU, determined as if the  
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applicable performance objectives had been achieved at the target level, less applicable Taxes required to be withheld with respect to such 
payment.  

(d) ESPP . Immediately prior to the Effective Time (i) the offering period then in progress (the “Final Offering Period ”) under the 
Company’s 2001 Employee Stock Purchase Plan (the “ESPP ”) shall terminate, (ii) each ESPP participant’s accumulated contributions under 
the ESPP shall be used to purchase shares of Company Common Stock in accordance with the terms of the ESPP as of the end of the Final 
Offering Period, and the funds, if any, that remain in the participants’ accounts after such purchase shall be returned to the participants and 
(iii) the ESPP shall terminate. No participant may elect to participate in the ESPP after the date of this Agreement, participants may not 
increase their payroll deduction percentages or purchase elections from those in effect on the date of this Agreement and no Purchase Period (as 
defined in the ESPP) shall commence under the ESPP following the date of this Agreement.  

(e) Deferred Compensation . At the Effective Time, all accounts with respect to shares of Company Common Stock under the 
Deferred Compensation Plans (“ DC Accounts ”), whether or not vested, shall be converted to cash accounts equal to the product of (i) the 
Merger Consideration and (ii) the number of shares of Company Common Stock subject to such DC Accounts. At and following the Effective 
Time, the DC Accounts shall continue to be governed by the terms of the applicable Deferred Compensation Plan.  

(f) Payment . All payments under this Section 3.3 with respect to each Company Stock Option, Time-Based RSU and Performance-
Based RSU shall be made by the Surviving Company as promptly as reasonably practicable following the Effective Time (and in any event by 
the later of (i) two (2) Business Days following the Effective Time and (ii) the first payroll date following the Effective Time).  

(g) Corporate Actions . At or prior to the Acceptance Time, the Company, the Company Board and its compensation committee, as 
applicable, shall adopt any resolutions and take any actions that are reasonably necessary to effectuate the provisions of Section 3.3 .  

(h) Rights . At the Effective Time, all Company Stock Options, Time-Based RSUs, Performance-Based RSUs and interests with 
respect to shares of Company Common Stock in DC Accounts, whether or not vested, shall no longer be outstanding and shall automatically 
cease to exist, without any further action on the part of any parties, and each holder of a Company Stock Option, Time-Based RSU and 
Performance-Based RSU and interests with respect to shares of Company Common Stock in DC Accounts shall cease to have any rights with 
respect thereto, except the right to receive the consideration specified in Section 3.3 .  

3.4 Adjustments to Prevent Dilution . In the event that the Company changes the number of Shares or securities convertible or 
exchangeable into or exercisable for Shares issued and outstanding prior to the Effective Time as a result of a reclassification, stock split 
(including a reverse stock split), stock dividend, distribution or division, recapitalization, merger, issuer tender offer or issuer exchange offer or 
other similar transaction, the Offer Price and the Merger Consideration shall be appropriately and proportionately adjusted.  
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3.5 Withholding Rights. Parent, the Surviving Company, Merger Sub and the Paying Agent shall be entitled to deduct and withhold from 
the consideration otherwise payable to any holder of Company Common Stock, Company Stock Options, Time-Based RSUs, Performance-
Based RSUs or in an interest in the DC Accounts and from any other recipient of a payment hereunder such amounts as Parent, the Surviving 
Company, Merger Sub or the Paying Agent are required to deduct and withhold with respect to the making of such payment under the Code, or 
any provision of state, local or foreign Tax Law. To the extent that amounts are so withheld and paid over to the appropriate Taxing Authority 
by Parent, the Surviving Company, Merger Sub or the Paying Agent, as the case may be, such withheld amounts shall be treated for all 
purposes of this Agreement as having been paid to the holder of the shares of Company Common Stock, Company Stock Options, Time-Based 
RSUs or Performance-Based RSUs or in an interest in the DC Accounts or to such other payment recipient, as applicable, in respect of which 
such deduction and withholding was made by Parent, the Surviving Company, Merger Sub or the Paying Agent.  

3.6 Appraisal Rights . Notwithstanding anything in this Agreement to the contrary, shares of Company Common Stock issued and 
outstanding immediately prior to the Effective Time held by a holder who is entitled to demand and properly demands appraisal of such Shares 
( “Dissenting Shares ”), pursuant to, and who complies in all respects with, Section 262 of the DGCL (the “Appraisal Rights ”), shall not be 
converted into the right to receive the Merger Consideration, but instead shall be converted into the right to receive such consideration as may 
be due such holder pursuant to Section 262 of the DGCL unless such holder fails to perfect, withdraws or otherwise loses such holder’s right to 
such payment or appraisal. At the Effective Time, the Dissenting Shares shall no longer be outstanding and shall automatically be canceled and 
shall cease to exist, and each holder of Dissenting Shares shall cease to have any rights with respect to such Dissenting Shares, except the right 
to receive the fair value of such Dissenting Shares in accordance with the provisions of Section 262 of the DGCL. If, after the Effective Time, 
such holder fails to perfect, withdraws or otherwise loses any such Appraisal Rights or a court of competent jurisdiction shall determine that 
such holder is not entitled to the relief provided by Section 262 of the DGCL, each such share of such holder shall no longer be considered a 
Dissenting Share and shall be deemed to have converted as of the Effective Time into the right to receive the Merger Consideration in 
accordance with Section 3.1(c) , without any interest thereon. The Company shall give prompt notice to Parent of any demands received by the 
Company for appraisal of shares of Company Common Stock or written threats thereof, withdrawals of such demands and any other 
instruments served pursuant to applicable Law received by the Company relating to Stockholders’ rights of appraisal, and Parent shall have the 
right to participate in all negotiations and proceedings with respect to such demands. Prior to the Effective Time, the Company shall not, except 
with the prior written consent of Parent, voluntarily make any payment with respect to, or settle or offer to settle, any such demands or agree to 
do or commit to do any of the foregoing.  

ARTICLE IV  

REPRESENTATIONS AND WARRANTIES  

4.1 Representations and Warranties of the Company . Except as disclosed in (i) any Company SEC Documents filed with or furnished to 
the SEC after January 1, 2012 and prior to  
   

16  



the date of this Agreement (excluding any risk factor disclosures contained under the heading “Risk Factors,” any disclosure of risks included 
in any “forward-looking statements” disclaimer or any other statements that are similarly predictive or forward-looking in nature, in each case, 
other than any specific factual information contained therein), or (ii) the disclosure letter delivered by the Company to Parent on or prior to the 
date of this Agreement (the “Company Disclosure Letter ”) (it being understood that any information set forth in one section or subsection of 
the Company Disclosure Letter shall be deemed to apply to each other section or subsection of this Agreement to the extent that it is reasonably 
apparent that such information is relevant to such other section or subsection), the Company represents and warrants to Parent and Merger Sub 
as follows:  

(a) Organization, Standing and Corporate Power . The Company is a corporation duly organized and validly existing under the 
Laws of the State of Delaware. Each Subsidiary of the Company is duly organized and validly existing under the Laws of its jurisdiction of 
organization, except where the failure to be so organized or existing, individually or in the aggregate, would not have a Company Material 
Adverse Effect. Each of the Company and its Subsidiaries has all requisite corporate power and authority to carry on its business as presently 
conducted, except where the failure to have such power or authority, individually or in the aggregate, would not have a Company Material 
Adverse Effect. Each of the Company and its Subsidiaries is duly qualified or licensed to do business and is in good standing in each 
jurisdiction where the nature of its business or the ownership, leasing or operation of its properties makes such qualification or licensing 
necessary, other than in such jurisdictions where the failure to be so qualified, licensed or in good standing, individually or in the aggregate, 
would not have a Company Material Adverse Effect. The Company has made available to Parent prior to the execution of this Agreement a 
complete and correct copy of the Amended and Restated Certificate of Incorporation (the “Company Certificate of Incorporation ”), the 
Fourth Amended and Restated Bylaws of the Company and any amendments thereto through the date hereof (the “Company Bylaws ”) and 
the comparable organizational documents of each of its Subsidiaries, in each case as in effect on the date of this Agreement.  

(b) Subsidiaries . Section 4.1(b) of the Company Disclosure Letter lists each Subsidiary of the Company and, for each such 
Subsidiary, its jurisdiction of organization. All the outstanding shares of capital stock of, or other Equity Interests in, each Subsidiary of the 
Company (i) have been duly authorized, validly issued and are fully paid and nonassessable and are owned, directly or indirectly, by the 
Company free and clear of all pledges, liens, charges, mortgages, encumbrances or security interests of any kind or nature whatsoever 
(collectively, “Liens ”) and (ii) are not subject to or issued in violation of any applicable Law, the relevant organizational documents of such 
Subsidiary or any Contract to which the Company or such Subsidiary is a party. Except as set forth in Section 4.1(b) of the Company 
Disclosure Letter, there are no arrangements relating to the issuance, acquisition, redemption, repurchase or sale of any equity security or other 
ownership interests of any Subsidiary of the Company, including any right of conversion, exchange or preemption under any outstanding 
security instrument or agreement. Except for the capital stock of, or voting securities or equity interests in, its Subsidiaries, the Company does 
not own, directly or indirectly, any capital stock of, or voting securities or equity interests in, any Person.  
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(c) Capital Structure .  

(i) The authorized capital stock of the Company consists of 450,000,000 shares of Company Common Stock and 7,500,000 
shares of preferred stock, par value $0.001 per share (the “Company Preferred Stock” and, together with the Company Common Stock, 
the “Company Capital Stock ”). At the close of business on June 27, 2012, (A) 163,540,360 Shares were issued and outstanding, 
(B) zero Shares were held by the Company as treasury shares, (C) (x) 15,812,111 Shares were reserved and available for future grants 
pursuant to the 2009 Equity Incentive Plan and zero Shares were reserved for issuance for future grants pursuant to the 2001 Stock 
Option Plan and the 2003 Non-Employee Directors’ Stock Option Plan, (y) 17,982,170 Shares were reserved for issuance upon exercise 
of outstanding Company Stock Options pursuant to the 2009 Equity Incentive Plan, 2001 Stock Option Plan and the 2003 Non-Employee 
Directors’ Stock Option Plan, and (z)1,552,376 Shares were reserved for issuance upon settlement of outstanding Time-Based RSUs and 
Performance-Based RSUs pursuant to the 2009 Equity Incentive Plan, (D) 2,234,495 Shares were reserved for future issuance under the 
ESPP, (E) 9,415,425 Shares were reserved for issuance upon conversion of the Company’s 3.00% Convertible Senior Notes due 2014 
(the “3.00% Convertible Senior Notes ”), (F) no shares of Company Common Stock were owned by any Subsidiary of the Company 
and (G) no shares of Company Preferred Stock were issued or outstanding or held by the Company as treasury shares. The Company has 
made available to Parent a list of each Company Stock Option issued as of June 27, 2012, the holder thereof, the number of shares of 
Company Common Stock issuable thereunder and the exercise price thereof.  

(ii) Except as set forth above, at the close of business on June 27, 2012, no shares of Company Common Stock or other Equity 
Interests of the Company were issued, reserved for issuance or outstanding. Since the close of business on June 27, 2012 through the date 
of this Agreement, other than in connection with the issuance of Company Common Stock pursuant to the exercise of Company Stock 
Options outstanding as of June 27, 2012 (in accordance with the terms thereof as of such date), no shares of Company Common Stock or 
other Equity Interests of the Company were issued and there has been no change in the number of outstanding Company Stock Options. 
All outstanding shares of Company Capital Stock are, and all such shares that may be issued prior to the Effective Time (including any 
Shares issued pursuant to the Top-Up Option) will be when issued, duly authorized, validly issued, fully paid and nonassessable, free and 
clear of any Liens, and not subject to or issued in violation of any purchase option, call option, right of first refusal, preemptive right, 
subscription right or any similar right under any provision of the DGCL, the Company Certificate of Incorporation, the Company Bylaws 
or any Contract to which the Company or any of its Subsidiaries is a party or otherwise bound. Except as set forth above in Section 4.1(c)
(i) or in Section 4.1(c)(ii) of the Company Disclosure Letter and except for the Top-Up Option, there are no options, warrants, calls, 
rights, convertible or exchangeable securities, stock-based performance units, or Contracts to which the Company or any of its 
Subsidiaries is a party or by which any of them is bound (A) obligating the Company or any such Subsidiary to issue, deliver or sell, or 
cause to be issued, delivered or sold, additional shares of capital stock or other Equity Interests in, or any security convertible or 
exchangeable for any capital stock of or other equity security in, the Company or of any  
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of its Subsidiaries or (B) obligating the Company or any such Subsidiary to issue, grant or enter into any such option, warrant, call, right, 
convertible or exchangeable security, stock-based performance unit or Contract. As of the date of this Agreement, there are no 
outstanding contractual obligations of the Company or any of its Subsidiaries to repurchase, redeem or otherwise acquire any shares of 
capital stock or other Equity Interests of the Company or any such Subsidiary. There are no outstanding bonds, debentures, notes or other 
indebtedness of the Company having the right to vote (or convertible into, or exchangeable for, securities having the right to vote) on any 
matter on which the Stockholders may vote.  

(d) Authority; Approval .  

(i) The Company has all requisite corporate power and authority and has taken all corporate action necessary to execute and 
deliver this Agreement, perform its obligations hereunder and to consummate the transactions contemplated by this Agreement, including 
the Offer and the Merger, subject, in the case of the Merger, to receipt of the Stockholder Approval (if required by the DGCL). This 
Agreement has been duly and validly executed and delivered by the Company and, assuming the due authorization, execution and 
delivery by each of the other parties hereto, constitutes a valid and binding obligation of the Company, enforceable against the Company 
in accordance with its terms, subject, as to enforceability, to bankruptcy, insolvency, reorganization, moratorium and other Laws of 
general applicability relating to or affecting creditors’ rights and to general equity principles. At a meeting duly called and held prior to 
the execution and delivery of this Agreement, the Company Board unanimously adopted resolutions (A) determining that this Agreement 
and the transactions contemplated hereby, including the Offer, the Top-Up Option and the Merger, are advisable, fair to and in the best 
interests of the Company and the Stockholders, (B) approving and declaring advisable this Agreement and the transactions contemplated 
hereby and thereby, including the Offer, the Top-Up Option (including the issuance of the Top-Up Shares) and the Merger, on the terms 
and conditions set forth herein and therein and in accordance with the requirements of the DGCL, and such approval constitutes approval 
of this Agreement, the Support Agreement and the transactions contemplated hereby and thereby, including the Offer, the Top-Up Option 
and the Merger, for purposes of Section 203 of the DGCL, (C) directing that this Agreement be submitted to a vote at the Stockholders 
Meeting for adoption and approval (unless the Merger is consummated in accordance with Section 253 of the DGCL as contemplated by 
Section 2.3 ) and (D) subject to Section 5.2 , recommending that the Stockholders accept the Offer, tender their Shares pursuant to the 
Offer and vote in favor of the adoption and approval of this Agreement and the transactions contemplated hereby, including the Merger if 
required by applicable Law (such recommendation, the “Company Board Recommendation ”), which recommendation constitutes a 
recommendation and approval of the Company Board for purposes of any Takeover Statutes, and as of the date hereof, none of the 
aforesaid resolutions have been subsequently rescinded, modified or withdrawn. Assuming the accuracy of the representations and 
warranties set forth in Section 4.2(f), the Company Board has taken all actions necessary so that Parent and Merger Sub will not be 
prohibited by any “fair price,” “moratorium,” “control share acquisition,” “business combination” or other similar  
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takeover statute, including Section 203 of the DGCL (collectively, the “ Takeover Statutes ”), from consummating the transactions 
contemplated hereby, including the Offer, the Top-Up Option and the Merger, in the manner contemplated hereby and to ensure that no 
Takeover Statute will impose any additional procedural, voting, approval or other restrictions on the timely consummation of the 
transactions contemplated hereby or restrict, impair or delay the ability of (x) Parent or Merger Sub to engage in any of the transactions 
contemplated hereby, including the Offer, the Top-Up Option and the Merger, or the Support Agreement or (y) Parent or Merger Sub, 
following the Acceptance Time and subject to the other provisions of this Agreement, to vote or otherwise exercise all rights as a 
stockholder of the Company.  

(e) Noncontravention; Governmental Filings .  

(i) The execution and delivery of and performance by the Company of this Agreement does not, and the consummation of the 
Offer, the Top-Up Option, the Merger and the other transactions contemplated by this Agreement will not, conflict with, result in any 
breach or violation of or default under, give rise to a right of termination, cancellation or acceleration of any obligation, or result in the 
loss of a benefit under or the creation of any Lien upon any of the properties or assets of the Company or any of its Subsidiaries under, 
any provision of (A) the Company Certificate of Incorporation, the Company Bylaws or the comparable organizational documents of any 
of its Subsidiaries or (B) any Material Contract to which the Company or any of its Subsidiaries is a party or by which any of their 
respective properties or assets are bound or (C) subject to the filings and other matters referred to in Section 4.1(e)(ii) and assuming the 
consents, approvals and authorizations referred to Section 4.1(e)(ii) are duly and timely made or obtained, any foreign, federal, state, local 
or other statute, law (including common law), ordinance, rule, code, decree, agency requirement or regulation of any Governmental 
Authority ( “Law” ) or any judgment, order, writ, stipulation, injunction, arbitration award, settlement or decree of any Governmental 
Authority ( “Judgment ”), which Law or Judgment is binding on the Company or any of its Subsidiaries or their respective properties or 
assets, other than, in the case of clause (B) and (C) above, any such conflicts, breaches, violations, defaults, rights or Liens that, 
individually or in the aggregate, would not have a Company Material Adverse Effect.  

(ii) No consent, approval, order or authorization of, or registration, declaration or filing with, or notice to, any federal, state, 
local or foreign government, any court, arbitrator or tribunal, any administrative, regulatory (including any stock exchange) or other 
governmental or quasi-governmental agency, commission, body or authority of any nature (including any governmental department, 
division, bureau, office, branch, or other governmental instrumentality) or any political or other subdivision or part of any of the 
foregoing (each, a “Governmental Authority ”) is required to be obtained or made by or with respect to the Company or any of its 
Subsidiaries in connection with the execution and delivery of this Agreement by the Company or the consummation by the Company of 
the Offer, the Merger or the other transactions contemplated by this Agreement, except for (A) the filing of a premerger notification and 
report form by the Company under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (the “HSR Act” ), and the 
expiration or termination of the relevant waiting period, and the  
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filings and receipt, termination or expiration, as applicable, of such other approvals or waiting periods as may be required under any other 
applicable competition, merger control, antitrust or similar Law ( “Other Antitrust Laws ”), (B) compliance with the applicable 
requirements of the Exchange Act, including the filing with the SEC of (1) the Schedule 14D-9 and (2) the Proxy Statement (if required 
in connection with the Stockholder Approval), (C) the filing of the Certificate of Merger with the Secretary of State of the State of 
Delaware and appropriate documents with the relevant authorities of other jurisdictions in which the Company or any of its Subsidiaries 
is qualified to do business, (D) any filings required under the rules and regulations of NASDAQ and (E) such other consents, approvals, 
orders, authorizations, registrations, declarations, filings and notices, in each case in clause (E) the failure of which to be obtained or 
made, individually or in the aggregate, would not have a Company Material Adverse Effect.  

(f) Company SEC Documents; Undisclosed Liabilities .  

(i) The Company has filed with or furnished to the SEC, on a timely basis, all forms, statements, certifications, reports and 
documents required to be filed or furnished by it with the SEC pursuant to the Exchange Act or the Securities Act of 1933 (the 
“Securities Act ”) since January 1, 2010 (collectively, and in each case including all exhibits and schedules thereto and documents 
incorporated by reference therein, as such statements and reports may have been amended since the date of their filing, the “Company 
SEC Documents ”). As of their respective effective dates (in the case of Company SEC Documents that are registration statements filed 
pursuant to the requirements of the Securities Act) and as of their respective SEC filing dates (in the case of all other Company SEC 
Documents), the Company SEC Documents complied in all material respects with the requirements of the Exchange Act, the Securities 
Act and the Sarbanes-Oxley Act of 2002 (the “Sarbanes-Oxley Act ”), as the case may be, and the rules and regulations of the SEC 
thereunder, applicable to such Company SEC Documents, and none of the Company SEC Documents as of such respective dates (or, if 
amended prior to the date of this Agreement, the date of the filing of such amendment, with respect to the disclosures that are amended) 
contained (or with respect to the Company SEC Documents filed by or furnished to the SEC after the date hereof will contain), any 
untrue statement of a material fact or omitted (or with respect to the Company SEC Documents filed or furnished to the SEC after the 
date hereof will omit) to state a material fact required to be stated therein or necessary to make the statements therein, in light of the 
circumstances under which they were made, not misleading.  

(ii) Each of the balance sheets included in or incorporated by reference into the Company SEC Documents (including the 
related notes and schedules) fairly presented or, in the case of Company SEC Documents filed after the date hereof, will fairly present, 
the financial position of the Company as of its date and each of the statements of income, changes in shareholders’ equity and cash flows 
included in or incorporated by reference into the Company SEC Documents (including any related notes and schedules) fairly presents or, 
in the case of Company SEC Documents filed after the date hereof, will fairly present, the results of operations, retained earnings (loss) 
and changes in financial position, as the case may be, of the Company for the periods set forth therein (subject, in the case of unaudited 
statements, to notes and normal year-end audit  
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adjustments that will not be material in amount or effect); in each case in accordance with GAAP consistently applied during the periods 
involved, except as may be noted therein. The books and records of the Company and its Subsidiaries have been maintained in 
accordance, in all material respects, with GAAP (to the extent applicable).  

(iii) The Company has established and maintains disclosure controls and procedures and internal control over financial 
reporting (as such terms are defined in paragraphs (e) and (f), respectively, of Rule 13a-15 and paragraph (e) of Rule 15d-15 under the 
Exchange Act) as required by Rules 13a-15 and 15d-15 under the Exchange Act.  

(iv) Neither the Company nor any of its Subsidiaries has any liabilities or obligations of any nature (whether accrued, 
absolute, contingent or otherwise) which would be required to be reflected or reserved against on a consolidated balance sheet of the 
Company prepared in accordance with GAAP or the notes thereto, except for liabilities or obligations (A) reflected or reserved against on 
the financial statements of the Company and its Subsidiaries (including the notes thereto) included in the most recent consolidated 
balance sheet of the Company included in the Company SEC Documents filed with the SEC prior to the date hereof, (B) incurred after 
March 31, 2012 (the “Balance Sheet Date ”) in the ordinary course of business, (C) as contemplated by this Agreement or otherwise in 
connection with the transactions contemplated hereby or (D) that were not material to the Company or its Subsidiaries, taken as a whole.  

(g) Information Supplied . None of the information supplied or to be supplied by the Company for inclusion or incorporation by 
reference in the Offer Documents or the Schedule 14D-9 shall, at the respective times filed with the SEC, at any time it is amended or 
supplemented, or at the time it is first mailed to Stockholders, contain any untrue statement of a material fact or omit to state any material fact 
required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which they are made, not 
misleading. If required to be filed, the Proxy Statement will not contain, at the date it is first mailed to the Stockholders or at the time of the 
Stockholders Meeting, any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in 
order to make the statements therein, in light of the circumstances under which they are made, not misleading. No representation or warranty is 
made by the Company with respect to statements made or incorporated by reference therein based on information supplied by, or on behalf of, 
Stockholders, Parent or Merger Sub.  

(h) Absence of Certain Changes or Events . Since December 31, 2011, there has not been any event, change or occurrence that, 
individually or in the aggregate, has had a Company Material Adverse Effect. Since December 31, 2011 through the date of this Agreement, 
except for the transactions contemplated hereby, the business of the Company and its Subsidiaries has been conducted in all material respects in 
the ordinary course of business consistent with past practice. Since the Balance Sheet Date through the date of this Agreement, neither the 
Company nor any of its Subsidiaries has taken any action that, if taken after the date of this Agreement without Parent’s consent, would 
constitute a breach of any of the covenants set forth in Section 5.1(b) .  
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(i) Litigation . There is no suit, action, claim, investigation, audit, complaint or proceeding by or before any Governmental 
Authority (collectively, “Proceedings ”) pending or, to the knowledge of the executive officers of the Company, threatened, against the 
Company or any of its Subsidiaries (other than disputes that are not material to the Company and its Subsidiaries taken as a whole). Section 4.1
(i) of the Company Disclosure Letter lists, as of the date of this Agreement, all material Proceedings that the Company or any of its 
Subsidiaries has pending or is threatening against other parties and all material Proceedings that are pending or, to the knowledge of the 
executive officers of the Company, threatened against the Company or any of its Subsidiaries. Except as set forth on Section 4.1(i) of the 
Company Disclosure Letter, there is no material Judgment to which the Company or any of its Subsidiaries is subject.  

   

(i) Section 4.1(j) of the Company Disclosure Letter sets forth a correct and complete list of, as of the date hereof (and the 
Company has made available to Parent correct and complete copies of each such Contract), any Contracts (or group of related Contracts 
with the same party or an Affiliate of such party), which the Company or any of its Subsidiaries is a party to or bound by (other than any 
Company Benefit Plan (except in the case of clause (I) below) or Company Real Property Lease), in each case, that:  

(A) would be required to be filed by the Company as a “Material Contract” pursuant to Item 601(b)(10) of Regulation S-
K under the Securities Act;  

(B) (1) restricts the ability of the Company or any of its Subsidiaries (or, after the Acceptance Time, Parent or its 
Subsidiaries, or, after the Effective Time, the Surviving Company or its Subsidiaries) to compete in any business or with any Person 
or in any geographical area or (2) would require the disposition of any material assets or line of business of the Company or any 
Company Subsidiary (or, after the Acceptance Time, Parent or its Subsidiaries, or, after the Effective Time, the Surviving Company 
or its Subsidiaries);  

(C) by its terms calls for aggregate payments or receipt by or to the Company or any of its Subsidiaries of more than 
$1,000,000 over the remaining term of such Contract;  

(D) constitutes a joint venture or partnership or similar arrangement that is material to the business of the Company and 
its Subsidiaries, taken as a whole or in which the Company owns more than a ten percent (10%) voting or economic interest and 
which interest has a value of more than $1,000,000;  

(E) relates to any loan and credit agreement, note, debenture, bond, indenture, security agreement, letter of credit, capital 
lease, or other Contract relating to indebtedness , pursuant to which any indebtedness of the Company or any of its Subsidiaries, in 
each case in excess of $1,000,000, is  
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outstanding, or may be incurred, assumed, guaranteed or secured by any asset, other than any such Contract solely between or 
among any of the Company or any of its wholly-owned Subsidiaries;  

(F) prohibits the payment of dividends or distributions in respect of any Equity Interest of the Company or any of its 
Subsidiaries, prohibits the pledging of any Equity Interest of the Company or any of its Subsidiaries or prohibits the issuance of 
guarantees by any Subsidiary of the Company;  

(G) was entered into within two (2) years of the date of this Agreement and relates to the acquisition or disposition by 
the Company or any of its Subsidiaries of properties or assets for, in each case, aggregate consideration of more than $1,000,000 
and/or pursuant to which the Company or any of its Subsidiaries has continuing indemnification, “earn-out” or other contingent 
payment or guarantee obligations, in each case, that could result in payments in excess of $1,000,000;  

(H) is entered into with any directors, executive officers (as such term is defined in the Exchange Act) or five percent 
(5%) stockholders of the Company or any of their Affiliates (other than the Company or any Company Subsidiary) or immediate 
family members (in each case, other than any Company Benefit Plan);  

(I) is entered into with employees or consultants of the Company or any Company Subsidiary and creates severance or 
any similar obligations for the Company or any Company Subsidiary in an amount in excess of $500,000, or requires payment of 
total annual compensation in excess of $500,000;  

(J) after the Effective Time would restrict Parent or any of its Subsidiaries in any material respect with respect to the 
Covered Products;  

(K) is for the research, development, manufacturing, supply, testing, distribution, marketing, promotion, license, offer to 
sell, sale or other research, development or commercial activities by the Company or any of its Subsidiaries or by any Company 
Partner that is (i) material to any Covered Products or (ii) material to any material Intellectual Property Rights related to any 
Covered Products, other than non-disclosure agreements, employee invention assignments, purchase orders, materials transfer 
agreements, software agreements and similar agreements entered into in the ordinary course of business;  

(L) is a material settlement, conciliation or similar agreement with any Governmental Authority or which would require 
the Company or any of its Subsidiaries to pay consideration of more than $1,000,000 after the date of this Agreement;  
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(M) constitutes a collaboration, joint development or strategic alliance that is material to any Covered Product or the 
exercise of any Covered Product Rights; or  

(N) pursuant to which the Company or any of its Subsidiaries obtains or grants the right to use, or a covenant not to be 
sued under, any Intellectual Property Rights material to the Company and its Subsidiaries taken as a whole (other than licenses with 
respect to commercially available software).  

Each such Contract described in clauses (A) through (N) is referred to herein as a “Material Contract ”. Any Contract 
disclosed under one subsection of Section 4.1(j) of the Company Disclosure Letter shall be deemed to be disclosed for all other 
subsections of Section 4.1(j) of the Company Disclosure Letter, to the extent applicable.  

(ii) Each of the Material Contracts is (A) a legal, valid and binding obligation of the Company or any Subsidiary of the 
Company party thereto and, to the knowledge of the executive officers of the Company, the other party thereto, (B) in full force and 
effect and enforceable against the Company or the Subsidiary of the Company party thereto, as applicable, in accordance with its terms, 
and, (C) to the knowledge of the executive officers of the Company, enforceable against each other party thereto in accordance with its 
terms, except for such failures to be valid and binding or to be in full force and effect and enforceable that, individually or in the 
aggregate, would not have a Company Material Adverse Effect. (1) None of the Company or any Subsidiary of the Company (x) is, or 
has received notice that the Company or any of its Subsidiaries is, in default under or in breach or violation of any Material Contract or 
(y) received any written notice from any counterparty to any Material Contract that such counterparty intends to terminate or not renew 
any Material Contract or is seeking the renegotiation of such Material Contract or substitute performance thereunder, (2) to the 
knowledge of the executive officers of the Company, no counterparty to any Material Contract is, or is alleged to be, in default under or 
in breach or violation of any Material Contract, and (3) to the knowledge of the executive officers of the Company, no event has occurred 
that with the lapse of time or the giving of notice or both would constitute a default under, or result in a breach or violation of, any 
Material Contract by the Company or any of its Subsidiaries (with or without notice or lapse of time or both), except, in each case, as 
would not individually or in the aggregate have a Company Material Adverse Effect.  

(k) Compliance with Laws; Permits . Each of the Company and its Subsidiaries is, and since January 1, 2009 has been, in 
compliance with all Laws applicable to its business or operations except for instances of possible noncompliance that, individually or in the 
aggregate, have not had, and would not have, a Company Material Adverse Effect. Except with respect to Regulatory Authorizations, which are 
the subject of Section 4.1(u) , each of the Company and its Subsidiaries has in effect all approvals, authorizations, certificates, franchises, 
licenses, permits and consents of Governmental Authorities (collectively, “Permits ”) material to the Company or any of its Subsidiaries in 
connection with the conduct of its business as presently conducted, and all such Permits are in full force and effect and no such Permit shall 
cease to be effective as a result of the transactions contemplated by this Agreement, including the  
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Offer and the Merger, except (i) for such Permits which cease to be effective solely as a result of the identity of Parent or its Affiliates or 
(ii) for such Permits the absence of which, or the failure of which to be in full force and effect, individually or in the aggregate, would not have 
a Company Material Adverse Effect. The Company and its Subsidiaries are in compliance with the terms of all Permits, except for such non-
compliance as would not have a Company Material Adverse Effect.  

   

(i) Except for those matters that, individually or in the aggregate, would not have a Company Material Adverse Effect, since 
January 1, 2009: (A) each of the Company and its Subsidiaries is in compliance and has complied with all applicable Environmental 
Laws; (B) each of the Company and its Subsidiaries validly possesses, has possessed, and is and has been in compliance with all Permits 
required under Environmental Laws to occupy its properties and conduct its business as presently conducted, and all such Permits are in 
full force and effect; (C) there are no Environmental Proceedings pending or, to the knowledge of the executive officers of the Company, 
threatened against the Company or any of its Subsidiaries; (D) neither the Company nor any of its Subsidiaries has received notice of any 
actual or alleged violation of or liability under Environmental Laws; and (E) to the knowledge of the executive officers of the Company, 
neither the Company nor any of its Subsidiaries has treated, stored, disposed of, arranged for or permitted the disposal of, transported, 
handled, manufactured, distributed, sold, installed, Released, or exposed any person to, any Hazardous Materials, or products containing 
any Hazardous Materials, or owned or operated any property or facility which is or has been contaminated by any Hazardous Materials, 
so as to give rise to any current or future liabilities pursuant to any Environmental Laws.  

(ii) The term “Environmental Proceedings ” means any Judgments or Proceedings involving allegations of liability arising 
under Environmental Law. The term “Environmental Law ” means any Law relating to pollution or protection of human health or safety 
or the environment, including Laws relating to Releases or threatened Releases of Hazardous Materials or otherwise relating to the 
manufacture, processing, distribution, use, treatment, storage, transport, handling or management of or exposure to Hazardous Materials. 
The term “Hazardous Materials ” means (A) petroleum and petroleum by-products, asbestos and asbestos-containing materials, 
radioactive materials silica, radon gas, urea, formaldehyde, foam insulation, dielectric fluid, medical or infectious wastes, or 
polychlorinated biphenyls and (B) any material, substance or waste that is defined or regulated as hazardous or toxic by any applicable 
Environmental Law. The term “Release ” means any release, spill, emission, leaking, pumping, pouring, emitting, emptying, discharging, 
injecting, escaping, leaching, dumping, disposing or migrating into or through the environment.  

(iii) Notwithstanding any other provision of this Agreement, this Section 4.1(l) sets forth the sole and exclusive 
representations and warranties of the Company with respect to environmental matters.  
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(i) Section 4.1(m)(i) of the Company Disclosure Letter contains a complete and correct list of each material “Company 
Benefit Plan.” For purposes of this Agreement, “Company Benefit Plan ” means each “employee benefit plan” as defined in Section 3
(3) of the Employee Retirement Income Security Act of 1974, as amended ( “ERISA ”), and any other bonus, pension or profit sharing, 
nonqualified deferred compensation, incentive compensation, stock ownership, stock purchase, stock option, phantom stock, equity or 
equity-based, employment, consulting, retirement, vacation, severance, change of control, retention, disability, death benefit, 
hospitalization, medical or other material benefit or compensation plan, program, agreement, contract or arrangement, in each case 
(A) maintained, sponsored or contributed to, or required to be contributed to, by the Company or any of its Subsidiaries or any entity (an 
“ERISA Affiliate” ) that together with the Company would be treated as a single employer under Section 4001(b) of ERISA or 
Section 414 of the Code for the benefit of any current or former employee, officer, individual contractor, director or individual consultant 
of the Company or any of its Subsidiaries, or (B) with respect to which the Company or any of its Subsidiaries has any material liability 
or obligation, whether actual or contingent, other than any such plan, program, agreement, contract or arrangement maintained by a 
Governmental Authority.  

(ii) Each Company Benefit Plan has been administered and operated in compliance with its terms and all applicable Laws 
(including, without limitation, ERISA and the Code), other than instances of noncompliance that, individually or in the aggregate, would 
not have a Company Material Adverse Effect. The Company has made available to Parent complete and correct copies of (A) each 
material Company Benefit Plan and any associated trust agreement or insurance contract, and all amendments thereto, (B) the most recent 
annual report on Form 5500 filed with respect to each Company Benefit Plan and all schedules thereto (if any such report was required by 
applicable Law), (C) the most recent summary plan description for each Company Benefit Plan for which a summary plan description is 
required by applicable Law and (D) the most recent United States Internal Revenue Service determination, opinion or advisory letter with 
respect to each Company Benefit Plan that is intended to be qualified under Section 401(a) of the Code. All material contributions, 
premiums or payments under or with respect to each Company Benefit Plan for all time periods ending on or before the date of this 
Agreement have been paid.  

(iii) All Company Benefit Plans that are intended to be qualified for United States federal income Tax purposes have received 
current determination or opinion letters from the United States Internal Revenue Service to the effect that such Company Benefit Plans 
are so qualified and exempt from United States federal income taxes under Sections 401(a) and 501(a), respectively, of the Code, and no 
such determination or opinion letter has been revoked nor, to the knowledge of the executive officers of the Company, is there any 
reasonable basis for the disqualification of any such Company Benefit Plan.  
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(iv) No Company Benefit Plan is subject to Section 302 or Title IV of ERISA or Section 412 of the Code. None of the 
Company, any of its Subsidiaries or any ERISA Affiliate has incurred any liability under Title IV or Section 302 of ERISA or 
Section 412 of the Code as of the date of this Agreement that has not been satisfied in full, and to the knowledge of the executive officers 
of the Company, no condition exists that presents a material risk to the Company, any of its Subsidiaries or any ERISA Affiliate, taken as 
a whole, of incurring or being subject to any such liability (whether primarily, jointly or secondarily), other than liability for premiums 
due to the Pension Benefit Guaranty Corporation. Except as required by Law, no Company Benefit Plan or any other arrangement 
provides any post-employment medical, welfare or life insurance benefits.  

(v) Except as, individually or in the aggregate, would not have a Company Material Adverse Effect, none of the Company, 
any of its Subsidiaries, any of its employees, officers or directors or, to the knowledge of the executive officers of the Company, any 
other Person has engaged in a “prohibited transaction” (as such term is defined in Section 406 of ERISA or Section 4975 of the Code) 
that could subject the Company or any of its Subsidiaries to the Tax or penalty on prohibited transactions imposed by Section 4975 of the 
Code or to any material liability under Section 502 of ERISA. There is no audit, action, proceeding, arbitration, or material claim (other 
than claims for benefits in the ordinary course) pending or, to the knowledge of the executive officers of the Company, threatened with 
respect to any Company Benefit Plan.  

(vi) Neither the Company nor any of its Subsidiaries is a party to any collective bargaining agreement or bargaining 
relationships with any labor union or similar organization applicable to employees of the Company or any of its Subsidiaries. There is no 
labor strike, work stoppage, walkout, lockout or other material labor dispute, or, to the knowledge of the executive officers of the 
Company, threat thereof, by or with respect to any employees of the Company or any of its Subsidiaries, except where such strike or 
lockout would not have, individually or in the aggregate, a Company Material Adverse Effect.  

(vii) Except as contemplated under the terms of this Agreement, the consummation of the transactions contemplated by this 
Agreement alone, or in combination with any other event (including without limitation the termination of any employee, director, officer 
or other service provider of the Company or its Subsidiaries (whether current, former or retired) or their beneficiaries (collectively, 
“Service Providers ”)), will not (A) accelerate the time of payment or vesting, or give rise to a material liability under any Company 
Benefit Plan, or increase the amount of compensation or benefits due to any such Service Provider or (B) directly or indirectly require the 
Company or any of its Subsidiaries to transfer or set aside any assets to fund any benefits under any Company Benefit Plan. No amount 
that could be received (whether in cash or property or the vesting of property), as a result of the consummation of any of the transactions 
contemplated by this Agreement, by any Service Provider under any Company Benefit Plan would not be deductible by reason of 
Section 280G of the Code or would be subject to an excise tax under Section 4999 of the Code. Neither  
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the Company nor any of its Subsidiaries has any indemnity obligation on or after the Acceptance Time for any Taxes imposed under 
Section 4999 or 409A of the Code.  

   

(i) Except as would not, individually or in the aggregate, have a Company Material Adverse Effect, the Company and each of 
its Subsidiaries has filed, or has caused to be filed, when due (including extensions) all material Company Tax Returns required to be 
filed by any Taxing Authority, and all such returns are, or shall be at the time of filing, complete and accurate in all material respects.  

(ii) The Company and each of its Subsidiaries has duly and timely paid or has duly and timely withheld and remitted to the 
appropriate Taxing Authority all material Taxes that are due and payable, or (A) where payment is not yet due, has established an 
adequate accrual in accordance with GAAP or (B) where payment is being contested in good faith pursuant to appropriate procedures, has 
established an adequate reserve (excluding any reserves for deferred Taxes) in accordance with GAAP, in each case for all material Taxes 
reflected in the most recent financial statements contained in the Company SEC Documents.  

(iii) No material deficiencies, audit examinations, refund litigation, proposed adjustments or matters in controversy with 
respect to Taxes (other than Taxes that are not yet due and payable, that may thereafter be paid without interest or penalty, and that have 
been adequately provided for in accordance with GAAP) have been proposed, asserted or assessed in writing against the Company or any 
of its Subsidiaries which have not been settled and paid. All assessments for material Taxes due and owing by the Company or any of its 
Subsidiaries or with respect to completed and settled examinations or concluded litigation have been paid. There is no currently effective 
agreement or other document with respect to the Company or any of its Subsidiaries extending, or having the effect of extending, the 
period for assessment or collection of any material Taxes.  

(iv) Neither the Company nor any of its Subsidiaries has constituted either a “distributing corporation” or a “controlled 
corporation” (within the meaning of Section 355(a)(1)(A) of the Code) in a distribution of stock intended to be governed by Section 355 
of the Code (A) in the two (2) years prior to the date of this Agreement or (B) in a distribution that would otherwise constitute part of a 
“plan” or “series of related transactions” (within the meaning of Section 355(e) of the Code) in conjunction with the Merger.  

(v) The Company and its Subsidiaries have complied in all material respects with all applicable Laws relating to the payment 
and withholding of Taxes (including withholding of Taxes pursuant to Sections 1441, 1442, 3121 and 3402 of the Code and similar 
provisions under any United States federal, state, local or foreign Laws) and have, within the time and the manner prescribed by Law, 
withheld from and paid over to the appropriate Taxing Authority all material Taxes required to be so withheld  
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and paid over under applicable Laws, except for Taxes the non-payment or non-withholding of which would not have a Company 
Material Adverse Effect.  

(vi) Neither the Company nor any of its Subsidiaries has ever participated in any “listed transaction” within the meaning of 
Treasury Regulation Section 1.6011-4(b)(2).  

(vii) Neither the Company nor any of its Subsidiaries is liable for the Taxes of any Person (other than Taxes of the Company 
or any of its Subsidiaries) under Treasury Regulation Section 1.1502-6 (or any similar provision of any state, local or foreign Tax Law), 
as a transferee or successor or otherwise.  

(viii) Neither the Company nor any of its Subsidiaries will be required to include any material item of income in, or exclude 
any material item of deduction from, taxable income for any taxable period beginning after the Closing Date as a result of any installment 
sale, open transaction or any change of method of accounting.  

(ix) This Section 4.1(n) contains the sole and exclusive representations and warranties of the Company regarding Tax matters, 
liabilities or obligations or compliance with Laws relating thereto.  

(x) The term “Tax ” means all income, profits, capital gains, goods and services, branch, payroll, unemployment, customs 
duties, premium, compensation, windfall profits, franchise, gross receipts, capital, net worth, sales, use, withholding, turnover, value 
added, ad valorem, registration, general business, employment, social security, disability, occupation, real property, personal property 
(tangible and intangible), stamp, transfer (including real property transfer or gains), conveyance, severance, production, excise and other 
taxes, withholdings, duties, levies, imposts, license and registration fees, and other charges and assessments of any nature (including any 
and all fines, penalties and additions attributable to or otherwise imposed on or with respect to any such taxes, charges, fees, levies, 
customs duties or other assessments, and interest thereon) imposed by or on behalf of any Governmental Authority.  

(xi) The term “Company Tax Return ” means any return, statement, report, form, filing, customs entry, customs 
reconciliation and any other entry or reconciliation, including in each case any amendments, schedules or attachments thereto, required to 
be filed with any Governmental Authority or with respect to Taxes of the Company or its Subsidiaries.  

(xii) The term “Taxing Authority ” means, with respect to any Tax, the Governmental Authority that imposes such Tax, and 
the agency (if any) charged with the collection of such Tax for such Governmental Authority.  

   

(i) Section 4.1(o)(i) of the Company Disclosure Letter sets forth the address and description of all material real property 
owned by the Company or any Subsidiary of the Company ( “Owned Real Property” ). Except for matters that,  
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individually or in the aggregate, would not have a Company Material Adverse Effect, taken as a whole, the Company or a Subsidiary of 
the Company (as the case may be) has good and marketable fee simple title to all Owned Real Property, free and clear of all Liens, except 
Company Permitted Liens.  

(ii) Section 4.1(o)(ii) of the Company Disclosure Letter contains a list of all material real property leased or subleased by the 
Company or any Subsidiary of the Company, and a true and complete list of all leases or subleases of the real property set forth in 
Section 4.1(o)(ii) of the Company Disclosure Letter (each such lease or sublease, including all amendments, extensions, renewals, 
guaranties and other agreements with respect thereto, a “Company Real Property Lease ”). Each Company Real Property Lease is 
valid, binding, enforceable and in full force and effect, except for such failures to be in full force and effect that, individually or in the 
aggregate, would not have a Company Material Adverse Effect. The Company has delivered to Parent and Merger Sub a true and 
complete copy of each Company Real Property Lease. None of the Company or any Subsidiary of the Company has received written 
notice of default under any Company Real Property Lease by the Company or any of its Subsidiaries, and no event has occurred that with 
the lapse of time or the giving of notice or both, would constitute a default thereunder by the Company or any of its Subsidiaries, in each 
case except as, individually or in the aggregate, would not have a Company Material Adverse Effect.  

   

(i) Section 4.1(p)(i) of the Company Disclosure Letter sets forth as of the date hereof a complete and correct list (in all 
material respects) of all issued Patents and Patent applications, Trademark registrations and Trademark applications, and Copyright 
registrations and applications, in each case, owned (including co-owned) by the Company or any of its Subsidiaries, specifying as to each 
such item (A) the jurisdiction of application and/or registration or issuance, (B) the issuance, serial, application and/or registration 
number, (C) the date of issuance, application or registration, (D) the status of issuance, application or registration. and (e) the record and 
beneficial owner (including any joint owner). Each of the Patents, registrations and applications set forth in Section 4.1(p)(i) of the 
Company Disclosure Letter is solely and exclusively owned by the Company or one of its Subsidiaries, free and clear of all Liens (other 
than Company Permitted Liens), and is subsisting and, to the knowledge of the executive officers and the senior director of intellectual 
property of the Company, is valid and enforceable. To the knowledge of the executive officers and the senior director of intellectual 
property of the Company as of the date hereof, none of the material Patents, registrations and applications set forth in Section 4.1(p)(i) of 
the Company Disclosure Letter and the patents exclusively licensed to the Company by Alkermes Public Limited Company (or any of its 
Subsidiaries) is the subject of (1) any opposition, cancellation, interference, reissue or reexamination proceeding or any other proceeding 
challenging its ownership, validity or enforceability (other than office actions in the ordinary course) or (2) outstanding Judgment 
restricting or otherwise limiting the use, validity, enforceability, disposition or exploitation thereof or any right, title or interest of the 
Company or any Subsidiary with respect thereto in any material respect. None of (x) the Patents,  
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registrations and applications set forth in Section 4.1(p)(i) of the Company Disclosure Letter or (y) the patents exclusively licensed to the 
Company by Alkermes Public Limited Company (or any of its Subsidiaries) that relates to any of the Covered Products or the exercise of 
any Covered Product Rights has been abandoned, canceled or expired, or is due to expire in the next twelve (12) months.  

(ii) Except as set forth on Section 4.1(p)(ii) of the Company Disclosure Letter, or as would not, individually or in the 
aggregate, have a Company Material Adverse Effect:  

(A) Either the Company or one of its Subsidiaries owns, or has the right to use pursuant to a valid, binding and 
enforceable written license agreement, each item of Intellectual Property Rights necessary to the conduct of their business as 
currently conducted, free and clear of all Liens (other than Company Permitted Liens) ( “Company Intellectual Property ”); 
provided that the foregoing representation and warranty does not cover infringement, misappropriation or other violation of 
Intellectual Property Rights. To the knowledge of the executive officers and the senior director of intellectual property of the 
Company, the Company Intellectual Property constitutes all Intellectual Property necessary for the exercise of the Covered Product 
Rights as currently exercised.  

(B) To the knowledge of the executive officers and the senior director of intellectual property of the Company, the 
conduct of the business of the Company and its Subsidiaries including in connection with the development of the Covered Products 
and any other exercise of Covered Product Rights, does not, and during the past three (3) years, did not, infringe, misappropriate or 
otherwise violate the Intellectual Property Rights of any third party. Neither the Company nor any of its Subsidiaries has received 
any written notice in the three (3) years prior to the date hereof alleging that the Company or any of its Subsidiaries is or has been 
infringing, misappropriating or otherwise violating the Intellectual Property Rights of any third party. Neither the Company nor any 
of its Subsidiaries is as of the date hereof or in the three (3) years prior to the date hereof has been a party to any action or 
proceeding in which it was asserted that the Company or any of its Subsidiaries infringed, misappropriated or otherwise violated the 
Intellectual Property Rights of any third party.  

(C) The Company and its Subsidiaries have taken commercially reasonable steps to protect and maintain the secrecy and 
confidentiality of material Trade Secrets. All past and present employees, contractors and consultants of the Company or any of its 
Subsidiaries who have had access to material Trade Secrets of the Company and its Subsidiaries are bound by valid and enforceable 
agreements or otherwise have obligations pursuant to which such Persons are bound to protect such confidential information of the 
Company and its Subsidiaries. All past and present employees of the Company or any of its Subsidiaries have assigned to the 
Company or such Subsidiary all right, title and interest in and to all Intellectual Property Rights  
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developed or otherwise created by such Persons in the course of their employment with the Company or such Subsidiary.  

(D) To the knowledge of the executive officers and the senior director of intellectual property of the Company, no third 
party is infringing, misappropriating or otherwise violating any Intellectual Property Rights owned by the Company or any 
Company Subsidiary in any material respect. In the last three (3) years, neither the Company nor any of its Subsidiaries has sent any 
written notice to or asserted or threatened in writing any action or claim against any Person alleging any such infringement, 
misappropriation or other violation of any Intellectual Property Rights against such Person.  

(E) To the knowledge of the executive officers and the senior director of intellectual property of the Company, no 
academic institution or Governmental Authority (or any personnel of any of the foregoing) has any right, title or interest (including 
any “march in” rights) (i) in or to any Company Intellectual Property owned (or purported to be owned) by the Company or any of 
its Subsidiaries, or (ii) in or to any Company Intellectual Property jointly owned by or licensed to the Company or any of its 
Subsidiaries that is material to any Covered Product or the exercise of any Covered Product Rights.  

(q) Voting Requirements . In the event that Section 253 of the DGCL is inapplicable and unavailable to effectuate the Merger and 
assuming the accuracy of the representations and warranties of Parent and Merger Sub set forth in Section 4.2(f) , the affirmative vote of the 
holders of a majority of the outstanding Shares entitled to vote thereon at a Stockholders Meeting or any adjournment or postponement thereof 
to adopt this Agreement (the “Stockholder Approval ”) is the only vote of the holders of any class or series of capital stock or other Equity 
Interests of the Company necessary for the Company to adopt this Agreement and approve the Offer, the Merger and the other transactions 
contemplated hereby.  

(r) Brokers and Other Advisors . No broker, investment banker, financial advisor or other Person, other than Credit Suisse 
Securities (USA) LLC and Goldman, Sachs & Co. (each, a “ Company Financial Advisor ” ), is entitled to any broker’s, finder’s or financial 
advisor’s or other similar fee or commission in connection with the Offer, the Merger and the transactions contemplated by this Agreement 
based upon arrangements made by or on behalf of the Company or any of its Subsidiaries. The Company has heretofore provided to Parent a 
complete and correct copy of each engagement letter of each Company Financial Advisor.  

(s) Company Rights Agreement . The Company Rights Agreement and the associated rights distributed to the Company’s 
stockholders expired pursuant to the terms of the Company Rights Agreement on June 16, 2012, and the Company Rights Agreement has not 
been renewed.  

(t) Opinion of Company Financial Advisor . On or prior to the date of this Agreement, the Company Board has received the opinion 
of each Company Financial Advisor to the effect that, as of the date of such opinion and based upon and subject to the limitations, 
qualifications and assumptions set forth therein, the consideration to be received by the  
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Stockholders (other than Parent, Merger Sub and their respective Affiliates) in the Offer and the Merger, taken together, is fair, from a financial 
point of view, to such holders, and such opinion has not been withdrawn, revoked or modified. The Company has furnished, or will furnish 
promptly following receipt thereof by the Company, a complete and correct copy of such opinion to Parent solely for informational purposes.  

   

(i) Section 4.1(u) of the Company Disclosure Letter sets forth a complete and correct list of all Regulatory Authorizations 
from all Health Authorities held by the Company or any of its Subsidiaries and complete and correct copies of all such Regulatory 
Authorizations have been provided to or made available to Parent (including those related to the Covered Products and other product 
candidates currently being developed by or on behalf of the Company or any of its Subsidiaries), and there are no other Regulatory 
Authorizations required for the Company, its Subsidiaries or the Covered Products in connection with the conduct of the Company’s 
business as currently conducted. All such Regulatory Authorizations held by the Company or any of its Subsidiaries (or, to the knowledge 
of the executive officers of the Company, held by any third party in connection with an exclusive license of any Covered Product outside 
of the United States from the Company or any of its Subsidiaries) are, in all material respects, (A) in full force and effect, (B) validly 
registered and on file with the applicable Health Authorities, (C) in compliance with all formal filing and maintenance requirements and 
(D) in good standing, valid and enforceable. Except as set forth on Section 4.1(u) of the Company Disclosure Letter, there are no material 
Regulatory Authorizations in any country held by any third party related to any of the Covered Products and no Regulatory 
Authorizations have been terminated or suspended by any Health Authority, and no Health Authority has commenced, or, to the 
knowledge of the executive officers of the Company, threatened to initiate, any action (i) to place a clinical hold order on, or otherwise 
terminate, delay or suspend, any proposed or ongoing clinical investigation conducted or proposed to be conducted by or on behalf of the 
Company or any of its Subsidiaries in connection with the Covered Products or (ii) alleging any material violation of the Health Laws by 
the Company or any of its Subsidiaries in connection with the Covered Products. The Company and its Subsidiaries have filed all 
required notices and responses to notices, supplemental applications, reports (including adverse experience reports) and other information 
with the United States Food and Drug Administration (the “ FDA ”), European Medicines Agency(the “ EMA ”) and, to the knowledge 
of the executive officers of the Company, all other applicable Health Authorities required to be filed by the Company or any of its 
Subsidiaries.  

(ii) (A) The Covered Products are being, and at all times have been, researched, developed, tested, studied, manufactured, 
promoted, marketed, stored, supplied, licensed, offered for sale, sold or imported, as applicable, by or on behalf of the Company or any of 
its Subsidiaries in compliance in all material respects with all applicable Health Laws, including those set forth in 21 U.S.C. Section 360 
and 21 C.F.R. Parts 207 and all similar applicable Laws and Judgments, and all approved clinical protocols and informed consents and 
(B) to the knowledge of the executive officers of the Company, there are no investigations, suits, claims, actions or proceedings against or 
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affecting the Company or any of its Subsidiaries relating to or arising under (1) Health Laws, (2) the Social Security Act of 1935, as 
amended (the “ Social Security Act ”) (or the regulations thereunder) or similar Laws, or (3) any applicable Laws relating to government 
health care programs, private health care plans or the privacy and confidentiality of patient health information.  

(iii) None of the Company or any of its Subsidiaries or, to the knowledge of the executive officers of the Company, any 
director, officer, employee of the Company or any of its Subsidiaries or any agent of the Company or Company Partner, has made any 
untrue statement of a material fact or fraudulent statement to any Health Authority, failed to disclose a material fact required to be 
disclosed to any Health Authority, or committed an act, made a statement, or failed to make a statement, including with respect to any 
scientific data or information, that, at the time such disclosure was made or failure to disclose occurred, would reasonably be expected to 
provide a basis for any Health Authority to invoke any applicable Laws or Health Authority policies regarding scientific integrity or 
bribery, including the FDA policy respecting “Fraud, Untrue Statements of Material Facts, Bribery, and Illegal Gratuities”, set forth in 56 
Fed. Reg. 46191 (September 10, 1991). Neither the Company nor any of its Subsidiaries, nor, to the knowledge of the executive officers 
of the Company, any director, officer, employee or agent of the Company or any of its Subsidiaries, has been convicted of any crime or 
engaged in any conduct for which debarment is mandated by 21 U.S.C. § 335a(a) or any similar applicable Law or authorized by 21 
U.S.C. § 335a(b) or any similar applicable Law, including those of other countries. Neither the Company nor any of its Subsidiaries, nor, 
to the knowledge of the executive officers of the Company, any director, officer, employee or agent of the Company or any of its 
Subsidiaries, has been convicted of any crime or engaged in any conduct for which such person or entity could be excluded from 
participating in the federal health care programs under Section 1128 of the Social Security Act, or any similar applicable Law, including 
those of other countries.  

(v) No Other Representations or Warranties . Except for the representations and warranties contained in this Agreement, each of 
Parent and Merger Sub acknowledges that neither the Company nor any Person on behalf of the Company makes, and none of Parent or 
Merger Sub has relied upon, any other express or implied representation or warranty with respect to the Company or any of its Subsidiaries or 
with respect to any other information provided to Parent or Merger Sub in connection with the transactions contemplated by this Agreement.  

4.2 Representations and Warranties of Parent and Merger Sub . Except as disclosed in the disclosure letter delivered by Parent to the 
Company on or prior to the date of this Agreement (the “Parent Disclosure Letter ”) ( it being understood that any information set forth in one 
section or subsection of the Parent Disclosure Letter shall be deemed to apply to each other section or subsection of this Agreement to the 
extent that it is reasonably apparent that such information is relevant to such other section or subsection), Parent and Merger Sub jointly and 
severally represent and warrant to the Company as follows:  

(a) Organization, Standing and Corporate Power . Each of Parent and Merger Sub is duly organized and validly existing under the 
Laws of its jurisdiction of organization and  
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has all requisite corporate or similar power and authority to carry on its business as presently conducted, except where the failure to be so 
organized or existing or to have such power or authority, individually or in the aggregate, would not have a Parent Material Adverse Effect. 
Each of Parent and Merger Sub is duly qualified or licensed to do business and, with respect to jurisdictions in which such concept is 
recognized, is in good standing in each jurisdiction where the nature of its business or the ownership, leasing or operation of its properties 
makes such qualification or licensing necessary, other than in such jurisdictions where the failure to be so qualified, licensed or in good 
standing, individually or in the aggregate, would not have a Parent Material Adverse Effect.  

(b) Capitalization of Merger Sub; Operations of Merger Sub . All of the issued and outstanding share capital of Merger Sub is, and 
immediately prior to the Effective Time will be, owned, directly or indirectly, by Parent. Merger Sub has not conducted any business prior to 
the date of this Agreement and Merger Sub has, and prior to the Effective Time will not have, assets, liabilities or obligations of any nature 
other than those incident to its formation and pursuant to or in connection with this Agreement and the Offer, the Merger and the other 
transactions contemplated by this Agreement.  

(c) Authority . The board of directors of each of Parent and Merger Sub has approved this Agreement and the Offer, the Merger and 
the other transactions contemplated hereby, and no vote of holders of capital stock of Parent is necessary to approve this Agreement or the 
Offer, the Merger and the other transactions contemplated hereby. Each of Parent and Merger Sub has all requisite corporate power, and 
authority to execute and deliver this Agreement, perform its obligations hereunder and to consummate the transactions contemplated by this 
Agreement, including the Offer and the Merger. This Agreement has been duly and validly executed and delivered by Parent and Merger Sub 
and, assuming the due authorization, execution and delivery by each of the other parties hereto, constitutes a legal, valid and binding obligation 
of Parent and Merger Sub, enforceable against Parent and Merger Sub in accordance with its terms, subject, as to enforceability, to bankruptcy, 
insolvency, reorganization, moratorium and other Laws of general applicability relating to or affecting creditors’ rights and to general equity 
principles.  

   

(i) The execution and delivery of and performance by Parent and Merger Sub of this Agreement does not, and the 
consummation of the Offer, the Merger and the other transactions contemplated by this Agreement and compliance with the provisions of 
this Agreement conflict with, result in any breach or violation of or default under, give rise to a right of termination, cancellation or 
acceleration of any obligation, or result in the loss of a benefit under or the creation of any Lien upon any of the properties or assets of 
Parent or Merger Sub under, any provision of (A) the organizational documents of Parent or Merger Sub or (B) any Contract to which 
Parent or any of its Subsidiaries is a party or by which any of their respective properties or assets are bound or (C) subject to the filings 
and other matters referred to in Section 4.2(d)(ii) and assuming the consents, approvals and authorizations referred to below are duly and 
timely made or obtained, any Law or any Judgment, which Law or Judgment is binding on Parent or any of its Subsidiaries or their 
respective properties or assets, other than, in  
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the case of clause (B) and (C) above, any such conflicts, violations, defaults, rights, losses or Liens that, individually or in the aggregate, 
would not have a Parent Material Adverse Effect.  

(ii) No consent, approval, order or authorization of, or registration, declaration or filing with, or notice to, any Governmental 
Authority is required to be obtained or made by or with respect to Parent or Merger Sub in connection with the execution and delivery of 
this Agreement by Parent or Merger Sub or the consummation by Parent and Merger Sub of the Offer, the Merger or the other 
transactions contemplated by this Agreement, except for (A) the filing of a premerger notification and report form by Parent and Merger 
Sub under the HSR Act, and the expiration or termination of the relevant waiting period, and the filings and receipt, termination or 
expiration, as applicable, of such other approvals or waiting periods as may be required under any Other Antitrust Laws, (B) compliance 
with the applicable requirements of the Exchange Act, including the filing with the SEC of (1) the Schedule TO and (2) the Proxy 
Statement (if required in connection with the Stockholder Approval), (C) the filing of the Certificate of Merger with the Secretary of State 
of the State of Delaware and appropriate documents with the relevant authorities of other jurisdictions in which the Parent or Merger Sub 
is qualified to do business, (D) any filings required under the rules and regulations of NASDAQ or any other stock exchange, as 
applicable and (E) such other consents, approvals, orders, authorizations, registrations, declarations, filings and notices the failure of 
which to be obtained or made, individually or in the aggregate, would not have a Parent Material Adverse Effect.  

(e) Information Supplied . None of the information supplied or to be supplied by Parent or Merger Sub for inclusion or 
incorporation by reference in the Offer Documents or the Schedule 14D-9 shall, at the respective times filed with the SEC, at any time it is 
amended or supplemented or at the time it is first mailed to Stockholders, contain any untrue statement of a material fact or omit to state any 
material fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which they 
are made, not misleading. If required to be filed, the Proxy Statement will not contain, at the date it is first mailed to the Stockholders or at the 
time of the Stockholders Meeting, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein 
or necessary in order to make the statements therein, in light of the circumstances under which they are made, not misleading. No 
representation or warranty is made by Parent or Merger Sub with respect to statements made or incorporated by reference therein based on 
information supplied by, or on behalf of, Stockholders or the Company.  

(f) Delaware Law . None of Parent, Merger Sub or any of their respective Affiliates was an “interested stockholder” as such term is 
defined in Section 203 of the DGCL (other than as a result of a transaction approved by the Company Board as described in Section 203(a)(1) 
of the DGCL) at any time during the three year period immediately preceding the execution and delivery of this Agreement. As of the date 
hereof, neither Parent nor Merger Sub owns (directly or indirectly, beneficially or of record), and neither Parent nor Merger Sub is a party to 
any agreement, arrangement or understanding for the purpose of acquiring, holding, voting or disposing of, in each case, any Company Capital 
Stock (except as contemplated by this Agreement and except for any Shares that may be owned by any employee benefit or other plan  
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administered by or on behalf of Parent or any of its Subsidiaries, to the extent the determination to acquire such shares was not directed by 
Parent or Merger Sub).  

(g) Financial Capability . Parent has sufficient funds available, through a combination of cash on hand and available lines of credit 
or other committed financing (evidence of which has previously been provided to the Company, if not available through public sources) to 
consummate the Offer and the Merger on the terms and conditions contained in this Agreement and will have sufficient funds therefor at the 
Acceptance Time and immediately prior to the Effective Time. Parent and Merger Sub will have at and after the Acceptance Time funds 
sufficient to pay any and all fees and expenses required to be paid by Parent, Merger Sub and the Surviving Company in connection with the 
transactions contemplated by this Agreement.  

(h) Litigation . As of the date of this Agreement, there is no Proceeding pending or, to the knowledge of the executive officers of 
Parent, threatened against Parent or any of its Subsidiaries that seeks to enjoin, or would reasonably be expected to have the effect of 
preventing, making illegal or otherwise interfering with any of the transactions contemplated by this Agreement, including the Offer and the 
Merger, except for those that, individually or in the aggregate with other such Proceedings, have not had and would not have a Parent Material 
Adverse Effect.  

(i) Brokers and Other Advisors . No broker, investment banker, financial advisor or other Person, other than Citigroup Global 
Markets, Inc., and Evercore Partners Inc. is entitled to any broker’s, finder’s or financial advisor’s or other similar fee or commission in 
connection with the Offer, the Merger and the transactions contemplated by this Agreement based upon arrangements made by or on behalf of 
Parent and Merger Sub.  

(j) No Other Representations or Warranties . Except for the representations and warranties contained in this Agreement, the 
Company acknowledges that neither Parent, Merger Sub, nor any Person on behalf of Parent or Merger Sub makes, and the Company has not 
relied upon, any other express or implied representation or warranty with respect to Parent or any of its Subsidiaries or with respect to any other 
information provided to Parent or Merger Sub in connection with the transactions contemplated by this Agreement.  

ARTICLE V  

COVENANTS RELATING TO CONDUCT OF BUSINESS; NO SOLIC ITATION  
   

(a) From and after the date hereof until the Acceptance Time, (i) except as expressly set forth in Section 5.1 of the Company 
Disclosure Letter, (ii) as expressly contemplated or permitted by this Agreement, (iii) as required by Law or (iv) as consented to in writing by 
Parent (which consent shall not be unreasonably withheld, conditioned or delayed), the Company shall, and shall cause each of its Subsidiaries 
to conduct its business in the ordinary course consistent with past practice (including in respect of ongoing research, development and clinical 
trial activities) and (x) use reasonable best efforts to preserve substantially intact its current business organization and to preserve its 
relationships with Governmental Authorities,  
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customers, suppliers, and other Persons having material business dealings with the Company or its Subsidiaries and (y) use commercially 
reasonable efforts to keep available the services of its current officers and employees.  

(b) Without limiting the generality of clause (a) above and in furtherance thereof, from and after the date hereof until the 
Acceptance Time, except (1) as expressly set forth in Section 5.1 of the Company Disclosure Letter, (2) as expressly contemplated or permitted 
by this Agreement, (3) as required by Law or (4) as consented to in writing by Parent (which consent shall not be unreasonably withheld, 
conditioned or delayed), the Company shall not, and shall not permit any of its Subsidiaries to:  

(i) (A) declare, set aside, establish a record date for, make or pay any dividends on, or make any other distributions (whether 
in cash, Equity Interests, property or any combination thereof) with respect to, any of its Equity Interests, other than dividends or 
distributions by a direct or indirect wholly-owned Subsidiary of the Company to the Company or another wholly-owned Subsidiary of the 
Company, or enter into any agreement with respect to the voting of its Equity Interests, (B) split, combine, subdivide or reclassify any of 
its capital stock or other Equity Interests or issue or authorize the issuance of other securities in substitution for shares of its capital stock 
or other Equity Interests or (C) purchase, redeem or otherwise acquire, directly or indirectly (1) any shares of its capital stock or other 
Equity Interests or (2) any options, warrants, calls or rights to acquire, or any securities convertible into or exchangeable for, any such 
shares or Equity Interests (except with respect to the 3.00% Convertible Senior Notes as provided in Section 6.12 or upon the exercise of 
options described in Section 4.1(c)(i) or otherwise disclosed in the Company Disclosure Letter to the extent net exercises are provided for 
in the plans or agreements governing such options, in each case existing immediately prior to the execution of this Agreement on the 
terms in effect immediately prior to the execution of this Agreement);  

(ii) issue, deliver, sell, grant, pledge, transfer, encumber, subject to any Lien or otherwise dispose, or authorize, propose or 
agree to the issuance, delivery, sale, granting, pledging, transfer, encumbrance or disposition of, any shares of its capital stock or other 
Equity Interests, or any securities convertible into or exchangeable for, or options, warrants, calls, commitments or rights of any kind to 
acquire any such shares or other Equity Interests (other than the issuance of shares of Company Common Stock upon the exercise of 
Company Stock Options, other settlement pursuant to a Company Benefit Plan or conversion of the 3.00% Convertible Senior Notes 
pursuant to the 3.00% Indenture, in each case existing immediately prior to the execution of this Agreement on the terms in effect 
immediately prior to the execution and delivery of this Agreement);  

(iii) amend or otherwise change the Company Certificate of Incorporation or the Company Bylaws or the certificate of 
incorporation or organizational documents of any of its Subsidiaries;  

(iv) acquire or purchase (including by merger, consolidation, or acquisition of Equity Interests or assets) any interest in any 
Person or any division or business thereof, except any such acquisitions or purchases that are consistent with past  
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practice and are for consideration paid or transferred by the Company and its Subsidiaries not in excess of $500,000 individually or 
$1,000,000 in connection with all such transactions in the aggregate, or pursuant to Material Contracts in effect as of the date hereof (on 
the terms in effect as of the date hereof);  

(v) (A) redeem, repurchase, prepay, defease, cancel, incur or otherwise acquire, or modify the terms of, any indebtedness for 
borrowed money, issue or sell any debt securities or warrants or other rights to acquire any debt securities or assume, guarantee or 
endorse, or otherwise become responsible for, the obligations of any Person for borrowed money or (B) make any loans, advances or 
capital contributions to, or investments in, any other Person; in either case, (A) or (B), in excess of $1,000,000 in any individual 
transaction;  

(vi) (A) modify, amend (other than extensions at the end of a term) or terminate any Material Contract other than in the 
ordinary course of business, (B) enter into any Contract that would have been a Material Contract had it been in effect on the date hereof, 
(C) waive any material term of or any material default under, or release, settle or compromise any material claim against the Company or 
any of its Subsidiaries or material liability or obligation owing to the Company or any of its Subsidiaries under, any Material Contract, 
(D) enter into any Contract which contains a change of control or similar provision in favor of the other party or parties thereto or would 
otherwise require payment or give rise to any rights to such other party or parties in connection with the Offer, the Merger or the other 
transactions contemplated by this Agreement or (E) enter into any Contract related to the Covered Product, provided that this clause 
(E) shall not prohibit entering into a Contract that is not directly related to the Covered Products that does not result in a material 
expenditure and is not prohibited under clause (A), (B) (C) or (D) of this Section 5.1(b)(vi) .  

(vii) except as required by applicable Law or otherwise required pursuant to existing Contracts or Company Benefit Plans on 
terms in effect as of the date hereof, (A) increase the salaries or wages of any employee, consultant, current or former director or officer 
of the Company or any of its Subsidiaries, except in the ordinary course of business and consistent with past practice with respect to 
employees other than current or former directors or officers of the Company or any of its Subsidiaries, (B) pay any bonus to any 
employee, consultant, current or former director or officer of the Company or any of its Subsidiaries in excess of the amount earned based 
on actual performance as determined by the Company, in the ordinary course of business and consistent with past practice with respect to 
employees other than current or former directors or officers of the Company or any of its Subsidiaries, (C) enter into or establish any new 
employment agreement, change in control agreement, bonus agreement, severance, retention or other similar agreement with any 
individual, (D) make any severance payments to any director or officer of the Company or any of its Subsidiaries, (E) make or grant, or 
promise to make or grant, any new equity, equity based or other incentive awards to any employee, consultant, current or former director 
or officer of the Company or any of its Subsidiaries, (F) adopt or terminate any Company Benefit Plan or (G) amend or modify any 
Company Benefit Plan, except as required by Law or to maintain the Tax-qualified status of any Company Benefit Plan;  
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(viii) make any material change in accounting methods, principles, policies, procedures or practices, except insofar (A) as may 
have been required by a change in GAAP (or any interpretation thereof) or Regulation S-X under the Securities Act, (B) as may be 
required by a change in Law or (C) as disclosed in the Company SEC Documents or as required by a Governmental Authority or quasi-
governmental authority (including the Financial Accounting Standards Board or any similar organization);  

(ix) make or change any material Tax election other than in the ordinary course of business or settle or compromise any 
material Tax liability for an amount materially in excess of amounts reserved with respect to such liability in the most recent financial 
statements contained in the Company SEC Documents;  

(x) except for transactions among the Company and its wholly-owned Subsidiaries or among the Company’s wholly-owned 
Subsidiaries, sell, lease, sublicense, license, transfer, assign, abandon, exchange or swap, mortgage or otherwise encumber (including 
securitizations), impair or restrict the use of (including by merger, consolidation or sale of Equity Interests or assets) or subject to any 
Lien (other than Company Permitted Liens) or otherwise dispose of any material portion of its properties , assets or rights of the 
Company or any of its Subsidiaries (including capital stock or other Equity Interests of any Subsidiary of the Company), other than in the 
ordinary course of business consistent with past practice and except (A) pursuant to existing agreements in effect prior to the execution of 
this Agreement or (B) as may be required by applicable Law or any Governmental Authority in order to permit or facilitate the 
consummation of the transactions contemplated hereby;  

(xi) authorize or make any commitment with respect to, any single capital expenditure in excess of $500,000 or capital 
expenditures for the Company and its Subsidiaries in excess of $1,000,000 in the aggregate, other than capital expenditures that are 
contemplated by the Company’s existing plan for annual capital expenditures for 2012 previously made available to Parent;  

(xii) pay, discharge, settle or satisfy any material claims or obligations (absolute, accrued, contingent or otherwise) in an 
amount in excess of $1,000,000 individually other than (A) performance of contractual obligations in effect as of the date of this 
Agreement or contractual obligations with respect to Contracts entered into after the date of this Agreement in the ordinary course of 
business consistent with past practice, in each case, in accordance with their terms, (B) payment, discharge, settlement or satisfaction of 
such claims or obligations in the ordinary course of business consistent with past practice or (C) payment, discharge, settlement or 
satisfaction, in accordance with their terms, of claims, liabilities or obligations that have been (1) disclosed in the most recent financial 
statements of the Company including in the Company SEC Documents filed prior to the date hereof to the extent of such disclosure or 
(2) incurred since the date of such financial statements in the ordinary course of business consistent with past practice;  

(xiii) settle, release, waive or compromise any pending or threatened Proceeding of or against the Company or any of its 
Subsidiaries (A) for an amount in  
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excess of $1,000,000, individually, or $5,000,000 in the aggregate or (B) entailing the incurrence of (1) any obligation or liability of the 
Company in excess of such amount, including costs or revenue reductions, or (2) obligations that would impose any material restrictions 
on the current or future business or operations of the Company or any of its Subsidiaries or its or their use or the validity or enforceability 
of, or any of its or their right, title or interest with respect to, any material Intellectual Property Rights of the Company;  

(xiv) adopt or enter into a plan of complete or partial liquidation, dissolution, merger, consolidation, restructuring, 
recapitalization or other reorganization of the Company or any of its Subsidiaries (other than the Merger or any merger or consolidation 
among wholly owned Subsidiaries of the Company);  

(xv) take any action which is intended to or would reasonably be expected to result in any of the conditions to the Offer set 
forth on Annex I hereto or any of the conditions to the Merger set forth in Article VII not being satisfied or that would reasonably be 
expected to prevent, delay or impair the ability of the Company to consummate the Offer, the Merger or any of the other transactions 
contemplated hereby;  

(xvi) enter into any new line of business outside of its existing business segments;  

(xvii) implement any plant closing or layoff of employees that could implicate the United States Worker Adjustment and 
Retraining Notification Act of 1988, as amended, or any similar or related Law; or  

(xviii) authorize or enter into any written agreement or otherwise make any commitment to do any of the foregoing actions.  

(c) The Company shall (i) promptly notify Parent and Merger Sub of any significant data relating to the Covered Product, including 
information related to any change in the risk-benefit profile ( e.g., serious or unexpected adverse events or any increase in frequency of adverse 
events), (ii) consult with Parent in connection with any proposed meeting with the FDA or any other Health Authority relating to the Covered 
Products, (iii) promptly inform Parent of, and provide Parent with a reasonable opportunity to review, any material filing proposed to be made 
by or on behalf of any of the Company or any of its Subsidiaries, and any material correspondence or other material communication proposed 
to be submitted or otherwise transmitted to the FDA or any other Health Authority by or on behalf of any of the Company or any of its 
Subsidiaries, in each case relating to any Covered Product, (iv) keep Parent promptly informed of (A) any material communication (written or 
oral) by the Company or any of its Subsidiaries with or from the FDA and any other Health Authority (or with or from the FDA and any other 
Health Authority if it comes into the possession of the Company or any of its Subsidiaries) and (B) any material communications (written or 
oral) received from any Person relating to the Company Intellectual Property and (v) promptly inform Parent and provide Parent or Sub with a 
reasonable opportunity to comment, in each case, prior to making any material change to any study protocol, adding any new trial, making any 
material change to a  
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manufacturing plan or process, or making any material change to a development timeline relating to any Covered Product.  

(d) Nothing contained in this Agreement shall give Parent or Merger Sub, directly or indirectly, the right to control or direct the 
Company’s or its Subsidiaries’ operations prior to the Acceptance Time, and nothing contained in this Agreement shall give the Company, 
directly or indirectly, the right to control or direct Parent’s or its Subsidiaries’ operations prior to the Acceptance Time. Prior to the Acceptance 
Time, each of the Company, Parent and Merger Sub shall exercise, consistent with the terms and conditions of this Agreement, complete 
control and supervision over its and its Subsidiaries’ respective operations.  

(e) Each of Parent and Merger Sub agrees that, after the date hereof and prior to the Effective Time, it shall not consummate or 
agree to consummate any purchase or other acquisition of any assets, licenses, operations, rights or businesses that, individually or in the 
aggregate with any other such purchase or acquisition, is reasonably likely to (i) prevent or delay the parties hereto from obtaining any 
consents, registrations, approvals, permits or authorizations required to be obtained from any Governmental Authority in connection with the 
consummation of the Offer, the Merger and the other transactions contemplated hereby, (ii) result in the imposition of a condition or conditions 
on any such consents, registrations, approvals, permits or authorizations, or (iii) otherwise prevent or delay any party hereto from performing 
its obligations hereunder or consummating the Offer, the Merger and the other transactions contemplated hereby.  

   

(a) The Company shall immediately cease and cause to be terminated any discussions or negotiations pending as of the date hereof 
regarding any Competing Proposal. Except as otherwise provided for in Section 5.2(b) , neither the Company nor any Subsidiary of the 
Company, nor any of its officers or directors shall, and the Company shall instruct and shall use its reasonable best efforts to cause its 
Subsidiaries and its and their respective employees, investment bankers, attorneys, accountants and other advisors or representatives (such 
officers, directors, employees, investment bankers, attorneys, accountants and other advisors or representatives, collectively, “Representatives 
”) not to, directly or indirectly: (i) solicit, initiate or knowingly facilitate or encourage any inquiries or the making of any proposal or offer that 
constitutes, or may reasonably be expected to lead to, a Competing Proposal, (ii) participate in any discussions or negotiations regarding, or 
furnish to any Person (other than Parent, Merger Sub or their Representatives) any confidential information with respect to, any Competing 
Proposal or any inquiry, proposal or offer that could reasonably be expected to lead to a Competing Proposal, except as permitted by the 
subsequent provisions of this Section 5.2 and to notify such Person of the existence of this Section 5.2 , (iii) grant any waiver, amendment or 
release under any standstill or confidentiality agreement (or any standstill or confidentiality provision of any other Contract) or Takeover 
Statutes for the purpose of allowing a third party to make a Competing Proposal or (iv) resolve or propose to do any of the foregoing.  
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(b) Notwithstanding anything to the contrary set forth in this Agreement, prior to the Acceptance Time, the Company may, subject 
to compliance with this Section 5.2(b) , (i) provide confidential information in response to a request therefor by a Person who has made after 
the date of this Agreement an unsolicited bona fide written Competing Proposal; and/or (ii) engage in any discussions or negotiations with any 
Person who has made after the date of this Agreement such a Competing Proposal, if prior to taking any action described in clause (i) or (ii), 
(A) the Company receives from such Person an executed confidentiality and standstill agreement containing provisions that are no less 
favorable to the Company in any substantive respect than those contained in the Confidentiality Agreement, (B) the Company Board 
determines in good faith after consultation with its independent financial and outside legal advisors that such Competing Proposal either 
constitutes a Superior Proposal or would reasonably be expected to result in a Superior Proposal, and (C) the Company Board determines in 
good faith after consultation with its outside legal counsel that the failure to take such action would be inconsistent with the directors’ fiduciary 
duties under applicable Law. With respect to any non-public information regarding the Company provided to any other Person pursuant to this 
Section 5.2(b) that was not previously provided to Parent, the Company shall provide such non-public information to Parent promptly (and in 
any event within thirty-six (36) hours) following the date of provision of such information to such other Person. The Company shall keep 
Parent reasonably informed on a current basis of the status and terms of any Competing Proposal (including any material changes to the key 
terms thereof) and the general status of any discussions and negotiations with respect thereto, and provide Parent with any documents 
describing or evidencing any such Competing Proposal sent by or provided to the Company or any of its Subsidiaries or Representatives as 
promptly as reasonably practicable (and in any event within twenty-four (24) hours after receipt or delivery thereof).  

(c) Subject to Section 5.2(d) and Section 5.2(e) , the Company Board shall not: (i) withhold, withdraw, qualify or modify, in a 
manner adverse to Parent, the Company Board Recommendation (it being understood that the Company Board may refrain from taking any 
position with respect to a Competing Proposal until the close of business on the tenth (10th) Business Day after the commencement of such 
Competing Proposal pursuant to Rule 14d-2 under the Exchange Act without such action being considered a Change of Recommendation); 
(ii) approve, recommend, adopt or declare advisable any Competing Proposal, or propose publicly or otherwise to approve, recommend, adopt 
or declare advisable any Competing Proposal; (iii) cause the Company to enter into any Contract (other than a confidentiality agreement 
entered into in compliance with Section 5.2(b) ) concerning a Competing Proposal (an “Alternative Acquisition Agreement ”); (iv) (1) fail to 
publicly recommend against any Competing Proposal or (2) fail to publicly reaffirm the Company Board Recommendation, in the case of each 
of clause (1) or (2) within ten (10) Business Days after Parent so requests in writing; (v) fail to recommend, in a Solicitation/Recommendation 
Statement on Schedule 14D-9, against any Competing Proposal subject to Regulation 14D under the Exchange Act within ten (10) Business 
Days after commencement of such Competing Proposal or (vi) fail to include the Company Board Recommendation in the Schedule 14D-9 and 
the Proxy Statement (if applicable) (any action described in clauses (i) through (vi) referred to herein as a “Change of Recommendation ”).  

(d) Notwithstanding anything to the contrary set forth in this Agreement, at any time prior to the Acceptance Time:  
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(i) if the Company has received an unsolicited bona fide written Competing Proposal (which Competing Proposal did not arise 
out of any breach of this Section 5.2 ) from any Person that has not been withdrawn and that the Company Board concludes constitutes a 
Superior Proposal, (x) the Company Board may effect a Change of Recommendation with respect to such Superior Proposal, and/or 
(y) the Company may terminate this Agreement to enter into an Alternative Acquisition Agreement with respect to such Superior 
Proposal, only if: (A) the Company Board concludes in good faith after consultation with its outside legal counsel that the failure to do so 
would be inconsistent with the directors’ fiduciary duties under applicable Law; (B) the Company shall have complied with all of its 
obligations under this Section 5.2 ; (C) the Company shall have provided prior written notice (a “ Determination Notice ” ) to Parent at 
least three (3) Business Days in advance (the “ Notice Period ” ), to the effect that the Company Board has concluded that such 
Competing Proposal constitutes a Superior Proposal and, absent any revision to the terms of this Agreement, the Company Board has 
determined to effect a Change of Recommendation and/or to terminate this Agreement, which notice shall specify the identity of the 
person making the Superior Proposal, the material terms thereof and copies of all relevant documents relating to such Superior Proposal; 
(D) prior to effecting such Change of Recommendation or termination, the Company shall, and shall cause its financial and legal advisors 
to, during the Notice Period, negotiate with Parent and its Representatives in good faith to make such adjustments in the terms of this 
Agreement, so that such Competing Proposal would cease to constitute a Superior Proposal; provided that, in the event of any material 
revisions to the Competing Proposal that the Company Board has determined to be a Superior Proposal, the Company shall be required to 
deliver a new Determination Notice to Parent and to comply with the requirements of this Section 5.2 (including Section 5.2(d) ) with 
respect to such new Determination Notice and the revised Superior Proposal contemplated thereby; and (E) in the case of any action 
contemplated by clause (y) of this Section 5.2(d)(i) , the Company shall concurrently terminate this Agreement in accordance with 
Section 8.1(g) and pay to Parent the Company Termination fee pursuant to Section 8.3(b) ; or  

(ii) other than in connection with a Competing Proposal, the Company Board may take the actions specified in clauses (i), (iv)
(2) or (vi) in the definition of Change of Recommendation (“ Intervening Event Change of Recommendation ” ) only in response to an 
Intervening Event and only if the Company Board concludes in good faith after consultation with its outside legal counsel that the failure 
to do so would be inconsistent with the directors’ fiduciary duties under applicable Law, only if: (A) the Company shall have provided a 
Determination Notice to Parent for at least the Notice Period to the effect that the Company Board has determined to effect an Intervening 
Event Change of Recommendation, which notice shall specify the Intervening Event in reasonable detail (and provided that any material 
change to the facts and circumstances relating to such Intervening Event Change of Recommendation shall require a new notice and a 
new Notice Period); (B) prior to effecting such Intervening Event Change of Recommendation, the Company shall, during the Notice 
Period, negotiate with Parent to make such adjustments in the terms and conditions of this Agreement in such a manner that such 
Intervening Event no longer necessitates such Intervening Event Change of Recommendation; and (C) at or following the end of such 
Notice Period, the Company Board concludes in good faith, after consultation with its outside legal advisors, that such  
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Intervening Event continues to necessitate an Intervening Event Change of Recommendation (in each case taking into account any 
revisions to this Agreement made or proposed in writing by Parent).  

(e) Nothing contained in this Agreement, but subject to Section 5.2(c) , shall prohibit or restrict the Company or the Company 
Board from (i) disclosing to its Stockholders a position contemplated by Rules 14d-9 and 14e-2(a) promulgated under the Exchange Act, or 
(ii) issuing a “stop, look and listen” statement pending disclosure of its position thereunder; provided, however , that the Company Board shall 
not make a Change of Recommendation except in accordance with Section 5.2(d) .  

(f) As used in this Agreement, “Competing Proposal ” shall mean any inquiry, proposal or offer relating to (i) a merger, joint 
venture, partnership, consolidation, dissolution, liquidation, tender offer, exchange offer, recapitalization, reorganization, share exchange, 
business combination or similar transaction involving the Company; (ii) the acquisition or license of, or proposal or offer by any Person to, 
acquire or license, twenty percent (20%) or more of the assets of the Company and its Subsidiaries, taken as a whole; or (iii) the acquisition of, 
or proposal or offer by any Person to, acquire, beneficial ownership of twenty percent (20%) or more of any class of issued and outstanding 
Equity Interests in the Company or any of its Subsidiaries (by vote or value).  

(g) As used in this Agreement, “Superior Proposal ” shall mean a bona fide written Competing Proposal for or in respect of the 
acquisition of fifty percent (50%) or more of the outstanding Company Common Stock, which the Company Board determines in good faith, 
after consultation with the Company’s financial and legal advisors, and considering such factors as the legal, financial, regulatory and other 
aspects of such Competing Proposal and this Agreement (in each case taking into account any revisions to this Agreement made or proposed in 
writing by Parent prior to the time of determination) (i) is reasonably likely to be consummated in accordance with its terms without undue 
delay and (ii) would result in a transaction that is more favorable to holders of Shares from a financial point of view than the transactions 
contemplated by this Agreement.  

(h) As used in this Agreement, “ Intervening Event ” shall mean a material event, development or change in circumstances with 
respect to the Company occurring or arising after the date of this Agreement and prior to the Acceptance Time, and which was not known and 
would not reasonably be expected to have been known or foreseen, to or by the Company Board as of or prior to the date of this Agreement and 
was not known by the Company’s management or reasonably foreseeable as of or prior to the date of this Agreement; provided, however, that 
in no event shall (1) the receipt, existence or terms of a Competing Proposal, (2) any events, developments or change in circumstances of 
Parent, (3) clearance of the Offer and the Merger under the HSR Act, or (4) any matter relating to the foregoing or consequence of the 
foregoing, constitute an Intervening Event.  

(i) The Company agrees that in the event any of its Subsidiaries or Representatives takes any action which, if taken by the 
Company, would constitute a breach of this Section 5.2 , the Company shall be deemed to be in breach of this Section 5.2 .  
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ARTICLE VI  

ADDITIONAL AGREEMENTS  
   

(a) Subject to applicable Law, upon reasonable notice, the Company shall (and shall cause its Subsidiaries to) afford Parent’s 
officers and other authorized Representatives reasonable access, during normal business hours throughout the period prior to the Effective 
Time, to its employees, customers, suppliers, properties, books, Contracts and records, and, during such period, the Company shall (and shall 
cause its Subsidiaries to) furnish promptly to Parent all information concerning its business, properties and personnel as may reasonably be 
requested. All requests for information made pursuant to this Section 6.1 shall be directed to the chief executive officer or other persons 
designated by the chief executive officer of the Company. All such information shall be governed by the terms of the Confidentiality 
Agreement. No investigation pursuant to this Section 6.1 or by Parent or its Representatives at any time prior to or following the date hereof 
shall affect or be deemed to modify any representation or warranty made by the Company herein. Notwithstanding anything contained in this 
Agreement to the contrary, none of Parent or its Representatives shall have any right to perform or conduct, or cause to be performed or 
conducted, any environmental sampling or testing at, in, on or underneath any of the Company’s properties without written consent from the 
Company, which consent shall not be unreasonably withheld.  

(b) This Section 6.1 shall not require the Company or its Subsidiaries to permit any access to, or to disclose (i) any information that, 
in the reasonable, good faith judgment (after consultation with counsel, which may be in-house counsel) of the Company, is reasonably likely 
to result in any violation of any Law or any Contract to which the Company or its Subsidiaries is a party or cause any privilege (including 
attorney-client privilege) that the Company or any of its Subsidiaries would be entitled to assert to be undermined with respect to such 
information and such undermining of such privilege could in the Company’s good faith judgment (after consultation with counsel, which may 
be in-house counsel) adversely affect in any material respect the Company’s position in any pending or, what the Company believes in good 
faith (after consultation with counsel, which may be in-house counsel) could be, future litigation or (ii) if the Company or any of its Affiliates, 
on the one hand, and Parent or any of its Affiliates, on the other hand, are adverse parties in a litigation, any information that is reasonably 
pertinent thereto; provided , that, in the case of clause (i), the parties hereto shall cooperate in seeking to find a way to allow disclosure of such 
information to the extent doing so (A) would not (in the good faith belief of the Company (after consultation with counsel, which may be in-
house counsel)) be reasonably likely to result in the violation of any such Law or Contract or be reasonably likely to cause such privilege to be 
undermined with respect to such information or (B) could reasonably (in the good faith belief of the Company (after consultation with counsel, 
which may be in-house counsel)) be managed through the use of customary “clean-room” arrangements pursuant to which non-employee 
Representatives of Parent could be provided access to such information.  

(c) The information provided pursuant to this Section 6.1 shall be used solely for the purpose of the transactions contemplated by 
this Agreement, and such information shall  
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be kept confidential by Parent and Merger Sub in accordance with, and Parent and Merger Sub shall otherwise abide by and be subject to the 
terms and conditions of, the Confidentiality Agreement.  

   

(a) Upon the terms and subject to the conditions set forth in this Agreement, each of the parties hereto agrees to use its reasonable 
best efforts to take, or cause to be taken, all actions, and to do, or cause to be done, and to assist and cooperate with the other parties in doing, 
all things reasonably necessary, proper or advisable to consummate and make effective, in the most expeditious manner practicable, the Offer, 
the Merger and the other transactions contemplated by this Agreement, including using reasonable best efforts to accomplish the following: 
(i) the taking of all acts necessary to cause the Offer Conditions and conditions in Article VII to be satisfied as promptly as reasonably 
practicable, (ii) the obtaining of all necessary actions or nonactions, waivers, consents and approvals from Governmental Authorities and the 
making of all necessary registrations and filings (including filings with Governmental Authorities) and the taking of all steps as may be 
necessary to obtain an approval or waiver from, or to avoid a Proceeding by, any Governmental Authority and (iii) the execution and delivery 
of any additional instruments necessary to consummate the transactions contemplated by, and to fully carry out the purposes of, this 
Agreement. In connection with and without limiting the foregoing, Parent, Merger Sub and the Company shall as promptly as reasonably 
practicable, but in no event later than ten (10) Business Days after the date hereof, duly file with the United States Federal Trade Commission 
(the “FTC ”) and the Antitrust Division of the Department of Justice (the “Antitrust Division ”) the notification and report form required 
under the HSR Act with respect to the transactions contemplated by this Agreement, and shall as promptly as reasonably practicable, but in no 
event later than five (5) Business Days after the date hereof, duly file any other required notices, filings, registrations or requests for consent or 
approval from Governmental Authorities with respect to competition matters.  

(b) Each of Parent and the Company shall use its reasonable best efforts to (i) cooperate in all respects with each other in connection 
with any filing or submission and in connection with any investigation or other inquiry, including any proceeding initiated by a private party, in 
each case, regarding the transaction, (ii) keep the other party informed of any material communication received by such party from, or given by 
such party to, the FTC, the Antitrust Division, or any other Governmental Authority and of any communication received or given in connection 
with any proceeding by a private party, in each case regarding the transaction and (iii) subject to applicable Law, permit the other party to 
review, in advance, any written communication given by it to or received from, and consult with each other in advance of any meeting or 
conference with, the FTC, the Antitrust Division, or any other Governmental Authority or, in connection with any proceeding by a private party 
regarding the transaction, any other Person, and to the extent permitted by the FTC, the Antitrust Division, or other applicable Governmental 
Authority or other Person, give the other party the opportunity to attend and participate in such meetings and conferences subject to applicable 
Law.  

(c) Each of Parent and the Company shall (i) respond as promptly as practicable under the circumstances to any inquiries received 
from the FTC or the Antitrust Division or any other Governmental Authority under any Other Antitrust Laws for additional  
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information or documentation and to all inquiries and requests received from either Governmental Authority, (ii) not extend any waiting period 
under the HSR Act or any Other Antitrust Laws without the prior written consent of the other party (such consent not to be unreasonably 
withheld or delayed) and (iii) not enter into any agreement with any Governmental Authority not to consummate the transactions contemplated 
by this Agreement without the prior written consent of the other party. Subject to Section 6.2(d) , Parent and the Company shall, and shall 
cause their respective Affiliates to, use their respective reasonable best efforts to avoid the entry of, or to have lifted, vacated or terminated, any 
injunction or Judgment that would restrain, prevent or delay the consummation of the Offer or the Closing.  

(d) Without limiting Sections 6.2(a) and (b) , Parent shall take, and shall cause its Affiliates to take (and, notwithstanding anything 
to the contrary in this Agreement, including Section 5.1 , with the prior written consent of Parent, the Company and its Affiliates shall be 
permitted to take, without affecting any representation, warranty, covenant or condition in this Agreement), any and all actions necessary in 
order to ensure that (i) no requirement for any non-action, consent or approval of the FTC, the Antitrust Division or any other applicable 
Governmental Authority charged with enforcing the antitrust laws, (ii) no Judgment prohibiting the transaction based on antitrust, competition 
or merger-control grounds and (iii) no other matter relating to any U.S. or non-U.S. competition, antitrust or merger control Law, would 
preclude, impair or delay the consummation of the Offer or the Closing, including by consent decree or otherwise (A) selling, licensing, 
divesting or disposing of or holding separate any entities, assets, Intellectual Property Rights or businesses (including, after the Acceptance 
Time, the Company or its Subsidiaries), (B) terminating, amending or assigning existing relationships or contractual rights and obligations, 
(C) changing or modifying any course of conduct regarding future operations, (D) otherwise taking actions that would limit its freedom of 
action with respect to, or its ability to retain, one or more of their respective businesses, product lines or assets or rights or interests therein and 
(E) committing to take any such actions in the foregoing clauses (A), (B), (C) or (D); provided, however, that, the Company and its 
Subsidiaries shall not be required to take any such action which would bind the Company or its Subsidiaries irrespective of whether the 
Acceptance Time shall occur.  
   

(a) From and after the Effective Time, Parent shall or shall cause the Surviving Company to, honor in accordance with their terms, 
all Company Benefit Plans and all obligations thereunder, in each case as in effect as of the date of this Agreement, including any obligations 
arising as a result of the consummation of the transactions contemplated hereby; provided , however , that the foregoing shall not preclude the 
Surviving Company from amending or terminating any such Company Benefit Plan in accordance with its terms.  

(b) During the period after the Effective Date and ending on the one-year anniversary of the Effective Date Parent shall, or shall 
cause the Surviving Company to, provide (i) base salary and non-equity based bonus opportunities to each Person who is an employee of the 
Company or any of its Subsidiaries immediately prior to the Effective Time and who continues as an employee of the Surviving Company or 
one of its Affiliates (each, a “Continuing Employee ”) that are no less favorable in the aggregate than those in effect immediately prior to the 
Effective Time, (ii) severance benefits to each Continuing Employee  
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that are no less favorable on an individual basis than those that would have been provided to such Continuing Employee under the applicable 
severance benefit plans, programs, policies, agreements and arrangements as in effect on the date hereof taking into account such Continuing 
Employee’s additional service and increased pay levels and (iii) employee benefit plans and arrangements (other than severance, base salary 
and bonus opportunities, defined benefit pension benefits and any equity-based plans) to each Continuing Employee that are either 
(A) substantially comparable in the aggregate to those provided to each Continuing Employee immediately prior to the Effective Time or 
(B) the same as those provided to similarly situated employees of Parent. Nothing contained herein shall be deemed to limit the right of Parent 
or the Surviving Company following the Effective Time to terminate the employment of any Continuing Employee at any time and for any or 
no reason.  

(c) From and after the Effective Time, to the extent permitted under applicable Law, Parent shall give or cause to be given to each 
Continuing Employee full credit for purposes of eligibility to participate, vesting and determination of the level of benefit (but not for purposes 
of benefit accrual under any defined benefit pension plan) under any benefit plans provided, maintained or contributed to by Parent or any of its 
Subsidiaries in which Continuing Employees become eligible to participate (whether as of or after the Effective Time), for such Continuing 
Employee’s service with the Surviving Company or any of its Affiliates (including Parent), to the same extent recognized by the Company or 
any of its Subsidiaries immediately prior to the Effective Time under a comparable Company Benefit Plan in which such employee participates 
immediately prior to the Effective Time, except to the extent such credit would result in duplication of benefits.  

(d) With respect to any welfare benefit plan of Parent or any of its Subsidiaries in which Continuing Employees become eligible to 
participate effective (whether as of or after the Effective Time) and to the extent permitted under applicable Law, but only with respect to the 
year in which such Continuing Employee (or his or her eligible dependents or beneficiaries) becomes eligible to participate in such plan, Parent 
shall, or shall cause its Subsidiaries to, (i) waive all limitations as to preexisting conditions, exclusions and waiting periods and actively-at-
work requirements with respect to participation and coverage requirements applicable to the Continuing Employees and their dependents and 
beneficiaries under such plan to the extent waived or satisfied under the applicable corresponding Company Benefit Plan as of the date of 
eligibility and (ii) provide each Continuing Employee and his or her eligible dependents and beneficiaries with credit under such plan for any 
co-payments, deductibles and similar expenses paid under corresponding Company Benefit Plans in such year for purposes of satisfying any 
applicable deductible, out-of-pocket or similar requirements.  

(e) At and effective as of the Effective Time,  

(i) the Amylin Employee Stock Ownership Plan, established effective January 1, 2007 and subsequently amended and restated 
in 2008 and 2011 (the “ ESOP ”), shall be amended to provide that (A) the ESOP shall no longer be considered or designated as an 
“employee stock ownership plan” as such term is defined in Section 4975(e)(7) of the Code, (B) the ESOP shall be considered or 
designated as a “profit sharing plan”, (C) no ESOP assets or contributions to the ESOP shall be invested in  
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Company Common Stock, and (D) any references in the ESOP to Company Common Stock shall no longer apply after the Effective 
Time.  

(ii) The Amylin 401(k) Plan (the “ Company 401(k) Plan ” ) shall be amended to provide that (A) no assets of or 
contributions to the Company 401(k) Plan shall be invested in Company Common Stock, (B) contributions shall be made only in cash 
and (C) any references in the Company 401(k) Plan to Company Common Stock shall no longer apply after the Effective Time.  

(iii) At or prior to the Acceptance Time, the Company, the Company Board and its compensation committee, as applicable, 
shall adopt any resolutions and take any actions that are reasonably necessary to effectuate the provisions of this Section 6.3(e) .  

(f) The parties to this Agreement agree that all provisions in this Section 6.3 are included for the sole benefit of the parties hereto, 
and that nothing in this Agreement, whether express or implied, shall (i) constitute an establishment of or amendment to any Company Benefit 
Plan or any other benefit or compensation plan, program, agreement, contract, policy or arrangement, (ii) limit the ability of Parent or any of its 
Affiliates (including, following the Closing, the Surviving Company or any of its Subsidiaries) to amend, modify or terminate any benefit or 
compensation plan, program, agreement, contract, policy or arrangement at any time assumed, established, sponsored or maintained by any of 
them, or (iii) create any third party beneficiary or other rights (x) in any other Person, or (y) to employment or continued employment or any 
particular term or condition of employment with Parent, the Surviving Company or any of their Affiliates or Subsidiaries.  

   

(a) All rights to indemnification against and exculpation from liabilities for acts or omissions occurring at or prior to the Effective 
Time, whether asserted or claimed prior to, at or after the Effective Time (including any matters arising in connection with the transactions 
contemplated by this Agreement), now existing in favor of the current or former directors or officers of the Company as provided in the 
Company Certificate of Incorporation, the Company Bylaws, any resolution adopted by the Company Board or any indemnification agreement 
between such directors and officers and the Company or its Subsidiaries in each case, as in effect immediately prior to the execution and 
delivery of this Agreement, and, in the case of any such resolution or indemnification agreement, as set forth on Section 6.4(a) of the Company 
Disclosure Letter, shall be assumed by the Surviving Company in the Merger, without further action, as of the Effective Time, and shall 
survive the Merger and shall continue in full force and effect in accordance with their terms.  

(b) The certificate of incorporation and the bylaws of the Surviving Company shall contain provisions no less favorable with respect 
to indemnification, advancement of expenses and exculpation of individuals who were directors or officers of the Company prior to the 
Effective Time than are presently set forth in the Company Certificate of Incorporation and the Company Bylaws, which provisions shall not 
be amended, repealed or otherwise modified  
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for a period of six (6) years from the Effective Time in any manner that would adversely affect the rights thereunder of any such individuals.  

(c) From and after the Effective Time, in the event of any pending, threatened or actual claim, action, suit, proceeding or 
investigation (each, a “Claim ”) in which any Person who is now, or has been at any time prior to the date of this Agreement, or who becomes 
prior to the Effective Time, a director or officer of the Company, any of its Subsidiaries or any of their respective predecessors (the 
“Indemnified Parties ” ) is, or is threatened to be, made a party based in whole or in part on, or arising in whole or in part out of, or pertaining 
to (i) the fact that he or she is or was a director or officer of the Company, any of its Subsidiaries or any of their respective predecessors or 
(ii) acts or omissions by an Indemnified Party in the Indemnified Party’s capacity as director or officer of the Company or such Subsidiary or 
any of their respective predecessors or taken at the request of the Company or such Subsidiary or any of their respective predecessors, Parent 
and the Surviving Company, jointly and severally, shall indemnify and hold harmless, as and to the fullest extent permitted by applicable Law, 
each such Indemnified Party against any losses, claims, damages, liabilities, reasonable and documented costs, reasonable and documented 
expenses (including reasonable attorney’s fees and expenses, incurred in advance of the final disposition of any Claim), judgments, fines and 
amounts paid in settlement of or in connection with any such threatened or actual Claim. Neither Parent nor the Surviving Company shall 
settle, compromise or consent to the entry of any judgment in any threatened or actual Claim for which indemnification has been sought by an 
Indemnified Party hereunder, unless such settlement, compromise or consent includes an unconditional release of such Indemnified Party from 
all liability arising out of such Claim or such Indemnified Party otherwise consents in writing to such settlement, compromise or consent. 
Parent and the Surviving Company shall advance all reasonable and documented fees and expenses (including without limitation documented 
fees and expenses of legal counsel, experts, litigation consultants, and the cost of any appeal bonds) incurred by an Indemnified Party in 
connection with any Claim. The Indemnified Party shall qualify for advances, to the fullest extent permitted under applicable Law, so long as 
the Indemnified Party undertakes to repay the advance to the extent that it is ultimately determined that the Indemnified Party is not entitled to 
be indemnified by the Company under the provisions of this Agreement, the organizational documents of the Surviving Company, any 
indemnification agreements set forth in Schedule 6.4(a), or applicable Law. Parent’s and the Surviving Company’s obligations under this 
Section 6.4(c) shall continue in full force and effect for a period of six (6) years from the Effective Time; provided , however , that all rights to 
indemnification in respect of any Claim asserted or made prior to the Effective Time or within such six (6) year period shall continue until the 
final disposition of such Claim.  

(d) Any Indemnified Party wishing to claim indemnification under Section 6.4(c) , upon learning of any such Claim, shall promptly 
notify Parent thereof, but the failure to so notify shall not relieve Parent or the Surviving Company of any liability it may have to such 
Indemnified Party except to the extent such failure prejudices the indemnifying party. In the event of any such Claim, (i) Parent or the 
Surviving Company shall have the right to assume and control the defense thereof with counsel selected by Parent, which counsel shall be 
reasonably acceptable to the Indemnified Party; provided , however , that the Indemnified Party shall be permitted to participate in the defense 
of such Claim at its own expense, except that if Parent or the Surviving Company elects not to assume such defense or there are issues which 
raise conflicts of interest between Parent or the Surviving Company and the Indemnified Parties, the  
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Indemnified Parties may retain counsel satisfactory to them (it being further understood and agreed that, in any such case, to the extent that 
there are issues which raise conflicts of interest among the Indemnified Parties, the Indemnified Parties may retain more than one counsel to the 
extent necessary to address such conflicts of interest), and Parent or the Surviving Company shall pay all reasonable fees and expenses of such 
counsel(s) for the Indemnified Parties promptly as statements therefor are received and (ii) Parent and the Surviving Company shall not be 
liable for any settlement or compromise effected without their prior written consent (except to the extent Parent elects not to assume the 
defense of any Claim); provided that Parent and the Surviving Company shall not have any obligation to any Indemnified Party if any and 
when a court of competent jurisdiction shall ultimately determine, and such determination shall have become final, that the indemnification of 
such Indemnified Party in the manner contemplated hereby is prohibited by applicable Law. Each of Parent, the Company, the Surviving 
Company and the Indemnified Parties shall cooperate in the defense of any Claim and shall provide access to properties and individuals as 
reasonably requested and furnish or cause to be furnished records, information and testimony, and attend such conferences, discovery 
proceedings, hearings, trials or appeals, as may be reasonably requested in connection therewith.  

(e) Prior to the Effective Time, the Company shall use its reasonable best efforts to (and if the Company is unable to, Parent shall 
cause the Surviving Company as of the Effective Time to) obtain and fully pay for “tail” insurance policies with a claims period of at least six 
(6) years from and after the Effective Time from an insurance carrier with the same or better credit rating as the Company’s current insurance 
carrier with respect to directors’ and officers’ liability insurance and fiduciary liability insurance (collectively, “D&O Insurance ”) with 
benefits and levels of coverage at least as favorable as the Company’s existing policies existing or occurring at or prior to the Effective Time 
(including in connection with this Agreement or the transactions or actions contemplated hereby); provided , however , that such “tail” 
insurance policies shall not require the payment of an aggregate premium in excess of three hundred percent (300%) of the aggregate annual 
premium most recently paid by the Company prior to the date hereof to maintain the D&O Insurance. If the Company and the Surviving 
Company shall for any reason fail to obtain such “tail” insurance policies as of the Effective Time, the Surviving Company shall, and Parent 
shall cause the Surviving Company to, continue to maintain in effect for a period of at least six (6) years from and after the Effective Time the 
D&O Insurance in place as of the date hereof with benefits and levels of coverage at least as favorable as that provided under the Company’s 
existing policies as of the date hereof, or the Surviving Company shall, and Parent shall cause the Surviving Company to purchase comparable 
D&O Insurance for such six (6)-year period with benefits and levels of coverage at least as favorable as provided under the Company’s existing 
policies in effect as of the date hereof; provided , however , that neither Parent nor the Surviving Company shall be required to pay an 
aggregate annual premium for such D&O Insurance or comparable D&O Insurance in excess of three hundred percent (300%) of the aggregate 
annual premium most recently paid by the Company prior to the date hereof to maintain the D&O Insurance.  

(f) Notwithstanding anything contained in Section 9.1 or Section 9.6 hereof to the contrary, this Section 6.4 shall survive the 
consummation of the Merger and shall be binding, jointly and severally, on all successors and assigns of Parent, the Surviving Company and 
their respective Subsidiaries, and shall be enforceable by the Indemnified Parties and their successors, heirs or representatives, each of whom is 
a third party beneficiary of this Section 6.4 . In the  
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event that Parent or the Surviving Company or any of their respective successors or assigns (i) consolidates with or merges into any other 
Person and is not the continuing or surviving company or entity of such consolidation or merger or (ii) transfers or conveys all or substantially 
all of its properties and other assets to any Person, then, and in each such case, Parent or the Surviving Company, as applicable, shall cause 
proper provision to be made so that such successors and assigns shall expressly assume (including by operation of Law) the obligations set 
forth in this Section 6.4 . The obligations of Parent and Merger Sub under this Section 6.4 shall not be terminated or modified in such a manner 
as to adversely affect the rights of any Indemnified Party to whom this Section 6.4 applies unless (i) such termination or modification is 
required by applicable Law or (ii) the affected Indemnified Party shall have consented in writing to such termination or modification.  

(g) The provisions of this Section 6.4 are in addition to, and not in substitution of, any other rights to indemnification or 
contribution that any such Person may have from the Company, Surviving Company or any other Person by contract or otherwise.  

6.5 Public Announcements . The initial press release with respect to the execution of this Agreement and the transactions contemplated 
hereby shall be a joint press release by the Company and Parent. Thereafter, Parent, Merger Sub and the Company shall consult with each other 
before issuing, and shall give each other the opportunity to review and comment upon, any press release or otherwise making any public 
statements with respect to this Agreement and shall not issue any such press release or make any such public statement without the prior 
consent of the other (which consent shall not be unreasonably withheld or delayed), except as may be required by Law or any listing agreement 
with NASDAQ or any stock exchange to which Parent or Merger Sub is a party, in which case the party required to make the release shall use 
its reasonable best efforts to allow the other party reasonable time to comment on such release in advance of such issuance.  

6.6 Fees and Expenses . Parent or the Surviving Company shall pay all charges and expenses, including those of the Paying Agent, in 
connection with the transactions contemplated in Article III . Except as otherwise provided in this Agreement, whether or not Shares are 
purchased pursuant to the Offer, all costs and expenses incurred in connection with the transactions contemplated hereby shall be paid by the 
party incurring such expense.  

6.7 Section 16(b) . Prior to the Effective Time, Parent and the Company shall take all steps reasonably necessary to cause the transactions 
contemplated by this Agreement and any other dispositions of equity securities of the Company (including derivative securities) in connection 
with the transactions contemplated by this Agreement by each individual who is a director or executive officer of the Company to be exempt 
under Rule 16b-3 promulgated under the Exchange Act.  

6.8 Rule 14d-10 Matters . Prior to the Acceptance Time, the Company (acting through the compensation committee of the Company 
Board) shall take such steps as may be reasonably necessary to approve as an “employment compensation, severance or other employee benefit 
arrangement” within the meaning of Rule 14d-10(d)(1) under the Exchange Act (A) each Company Stock Plan, (B) the treatment of the 
Company Stock Options, Time-Based RSUs, Performance-Based RSUs and DC Accounts in accordance with the terms set forth in this  
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Agreement, the applicable Company Stock Plan and any applicable Company Benefit Plans and (C) each other Company Benefit Plan that 
provides compensation or benefits in connection with the transactions contemplated by this Agreement, for purposes of Rule 14d-10(d)(1) 
under the Exchange Act and to satisfy the requirements of the non-exclusive safe harbor set forth in Rule 14d-10(d) under the Exchange Act.  

6.9 Stock Exchange De-Listing . Prior to the Closing Date, the Company shall cooperate with Parent and use reasonable best efforts to 
take, or cause to be taken, all actions, and do or cause to be done all things, reasonably necessary, proper or advisable on its part under 
applicable Laws (including the rules and regulations of the NASDAQ) to cause the delisting of the Company Common Stock from the 
NASDAQ and the deregistration of the Company Common Stock under the Exchange Act as promptly as practicable after the Effective Time.  

6.10 Takeover Statutes . Parent, the Company and their respective boards of directors shall (a) take all reasonable action necessary to 
ensure that no Takeover Statute is or becomes applicable to this Agreement, the Support Agreement or the transactions provided for herein or 
therein, including the Offer, the Top-Up Option and the Merger, and (b) if any takeover statute becomes applicable to this Agreement, the 
Support Agreement or the transactions contemplated herein or therein, take all reasonable action necessary to ensure that the transactions 
provided for in this Agreement or the Support Agreement may be consummated as promptly as practicable on the terms contemplated by this 
Agreement and otherwise to minimize the effect of such takeover statute on Parent and Merger Sub, this Agreement and the transactions 
provided for herein or therein.  

6.11 Merger Sub . Parent will take all actions necessary to (a) cause Merger Sub to perform its obligations under this Agreement and to 
consummate the Merger on the terms and conditions set forth in this Agreement and (b) ensure that, prior to the Effective Time, Merger Sub 
shall not conduct any business or make any investments other than as specifically contemplated by this Agreement, or incur or guarantee any 
third party indebtedness.  
   

(a) The Company shall, and following the Closing, Parent shall cause the Surviving Company to, comply with the terms of the 
Indenture, dated as of June 8, 2007, between the Company and The Bank of New York Trust Company, N.A. (the “ 3.00% Indenture ”), with 
respect to any right of holders (such holders, the “ 3.00% Holders ”) of the 3.00% Convertible Senior Notes issued thereunder, which arise as 
a result of the transactions contemplated hereby, including the delivery of any and all appropriate notices required by the terms of the 3.00% 
Indenture and the satisfaction of any conversion obligation thereunder.  

(b) Parent acknowledges that the consummation of the Offer and the Closing shall each constitute a “Fundamental Change” (as 
defined in the 3.00% Indenture), which shall entitle the 3.00% Holders to cause the Company to purchase the 3.00% Convertible Senior Notes 
upon the terms and subject to the conditions of the 3.00% Indenture (the “ Repurchase Right ”). In the event that any 3.00% Holder exercises 
its Repurchase Right (i) as a result of the consummation of the Offer, at the request of the Company, Parent shall contribute or, at Parent’s 
election, loan (on commercially reasonable terms) all funds necessary for the Company to pay  
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any amounts owing to such 3.00% Holder as a result of the exercise of such Repurchase Right or (ii) as a result of the Closing, Parent shall 
cause the Surviving Company to pay any amounts owing to such 3.00% Holder as a result of the exercise of such Repurchase Right, in each 
case, in accordance with the terms of the 3.00% Indenture. In the event that that Parent contributes any funds to the Company pursuant to 
clause (i) of the immediately preceding sentence (other than pursuant to a loan), the Company shall issue to Parent in exchange for such 
contribution, a number of Shares equal to the (I) the amount so contributed divided by (II) the Offer Price.  

6.13 Company Loan Agreement . At the Acceptance Time, the Company shall pay all outstanding obligations owed under the Amended 
and Restated Loan Agreement, dated as of May 7, 2011, by and between the Company and Lilly. At the request of the Company, Parent shall 
contribute or, at Parent’s election, loan (on commercially reasonable terms) all funds necessary for the Company to pay such outstanding 
obligations. In the event that Parent contributes any funds to the Company pursuant to the immediately preceding sentence (other than pursuant 
to a loan), the Company shall issue to Parent in exchange for such contribution, a number of Shares equal to the (a) the amount so contributed 
divided by (b) the Offer Price. At or immediately prior to the Acceptance Time, the Company shall deliver to Parent copies of a payoff letter 
(subject to delivery of funds as arranged by Parent), in form and substance reasonably acceptable to Parent and the Company from Lilly.  

6.14 FIRPTA Certificate . On the date of the Acceptance Time, the Company shall provide to Parent a statement certifying that interests 
in the Company are not “United States real property interests” (within the meaning of Section 897 of the Code), which statement shall be dated 
as of the date of the Acceptance Time, signed under penalties of perjury and in accordance with Sections 1.1445-2(c) and 1.897-2(h) of the 
Treasury regulations, and a notice to the Internal Revenue Service in accordance with the provisions of Section 1.897-2(h)(2) of the Treasury 
regulations. If the Closing Date occurs more than thirty (30) days after the date of the Acceptance Time, the Company shall provide another 
affidavit and notice, in compliance with the previous sentence, so that Parent and Merger Sub are exempt from withholding under Section 1445 
of the Code any portion of the aggregate consideration payable with respect to the Merger. Parent shall be authorized to file with the Internal 
Revenue Service on behalf of the Company any notice provided by the Company pursuant to this Section 6.14 .  

6.15 Certain Litigation . The Company and Parent shall give each other the opportunity to participate in the defense, settlement and/or 
prosecution of any pending or threatened litigation related to the transactions contemplated hereby. Neither the Company nor any of its 
Subsidiaries or Representatives shall compromise or settle any such litigation unless Parent shall first have consented in writing.  

ARTICLE VII  

CONDITIONS PRECEDENT  

7.1 Conditions to Each Party’s Obligation to Effect the Merger . The respective obligation of each party to effect the Merger is subject to 
the satisfaction or (to the extent permitted by Law) waiver on or prior to the Closing Date of the following conditions:  
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(a) The Offer . Merger Sub shall have accepted for payment and purchased all Shares validly tendered and not withdrawn pursuant 
to the Offer ( provided that the purchase of Shares pursuant to the Offer shall not be a condition to the obligations of Parent and Merger Sub 
hereunder if Merger Sub fails to accept for payment and pay for Shares pursuant to the Offer in violation of the terms of this Agreement or the 
Offer).  

(b) Stockholder Approval . The Stockholder Approval (if required under the DGCL) shall have been obtained ( provided that the 
Stockholder Approval shall not be a condition to the obligations of Parent and Merger Sub hereunder if Parent and Merger Sub do not vote or 
cause to be voted at the Stockholder Meeting all of the Shares then beneficially owned by them in favor of the approval of the Merger and the 
adoption of this Agreement).  

(c) No Injunctions or Restraints; Illegality . No temporary restraining order, preliminary or permanent injunction or other Judgment 
issued by any court of competent jurisdiction (collectively, “ Restraints ”) shall be in effect enjoining or otherwise prohibiting the 
consummation of the Merger, and no Law shall have been enacted, entered, promulgated or enforced that prohibits or makes illegal the 
consummation of the Merger.  

ARTICLE VIII  

TERMINATION AND AMENDMENT  

8.1 Termination . This Agreement may be terminated and the Offer abandoned at any time:  

(a) prior to the Effective Time, by mutual written consent of Parent, Merger Sub and the Company;  

(b) prior to the Effective Time, by either Parent or the Company, if any Restraint enjoining or otherwise prohibiting the 
consummation of the Offer or the Merger shall have become final and nonappealable; provided that the party seeking to terminate this 
Agreement pursuant to this Section 8.1(b) shall have complied with its obligations pursuant to Section 6.2 ;  

(c) prior to the Acceptance Time, by either Parent or the Company, if the Acceptance Time shall not have occurred by 
December 31, 2012 (the “ Outside Date ”); provided , however , that if the Acceptance Time has not occurred by December 31, 2012, but on 
such date all of the Offer Conditions have been satisfied or waived (to the extent such Offer Conditions may be waived) other than the 
condition set forth in Section (ii) of Annex I, then the Outside Date shall automatically be extended until March 31, 2013 (and such date shall 
be deemed to be the “Outside Date” for all purposes hereunder); provided , further that the right to terminate this Agreement under this 
Section 8.1(c) shall not be available to any party that has breached its obligations under this Agreement in any manner that shall have been the 
primary cause of, or resulted in, the failure of the Acceptance Time to have occurred on or before the Outside Date;  

(d) prior to the Acceptance Time, by Parent, if the Company shall have breached any of its representations or warranties or failed to 
perform any of its covenants or agreements set forth in this Agreement, which breach or failure to perform (i) would give rise to  
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the failure of any Offer Condition and (ii) is incapable of being cured by the Outside Date or, if capable of being cured by the Company by the 
Outside Date, is not cured by the Company within thirty (30) calendar days after the Company receives written notice of such breach from 
Parent or Merger Sub;  

(e) prior to the Acceptance Time, by the Company, if (i) Parent or Merger Sub shall have breached any of their respective 
representations or warranties set forth in this Agreement, which breach would result in any such representations and warranties of Parent or 
Merger Sub set forth in this Agreement not being true and correct as of immediately prior to the Acceptance Time (except to the extent such 
representations and warranties expressly relate to an earlier date, in which case as of such earlier date), except where the failure of such 
representations and warranties to be so true and correct as of such dates, individually or in the aggregate, would not have a Parent Material 
Adverse Effect, or (ii) Parent or Merger Sub shall not have in all material respects performed all covenants and agreements required to be 
performed by them under this Agreement on or prior to the Acceptance Time, in each case which breach or failure to perform is incapable of 
being cured by Parent or Merger Sub by the Outside Date or, if capable of being cured by Parent or Merger Sub by the Outside Date, is not 
cured by Parent or Merger Sub, as applicable, within thirty (30) calendar days after Parent or Merger Sub, as applicable, receives written notice 
of such breach from the Company;  

(f) prior to the Acceptance Time, by Parent, if (i) a Change of Recommendation shall have occurred, (ii) the Company (through its 
authorized directors or officers) shall have willfully breached or be deemed to have willfully breached in any material respect its obligations 
under Section 5.2 or (iii) if following the public announcement of a Competing Proposal the Company Board shall have failed to publicly 
confirm the Company Board Recommendation within ten (10) Business Days of its receipt of a written request by Parent that it do so; or  

(g) prior to the Acceptance Time, by the Company in accordance with the terms and subject to the conditions of Section 5.2(d) ; 
provided that the right of the Company to terminate this Agreement pursuant to this Section 8.1(g) is conditioned on the concurrent payment by 
the Company to Parent of the Company Termination Fee.  

Any party hereto desiring to terminate this Agreement pursuant to Sections 8.1(b) through 8.1(g) shall give written notice of such 
termination to the other parties hereto, and the date and time on which written notice of such termination is delivered shall be the termination 
date.  

8.2 Effect of Termination . In the event of termination of this Agreement by either the Company or Parent as provided in Section 8.1 , this 
Agreement shall forthwith become void and have no effect, without any liability or obligation on the part of Parent, Merger Sub or the 
Company, other than the provisions of the penultimate sentence of Section 6.1(a) , Section 6.6 , this Section 8.2 , Section 8.3 and Article IX , 
which provisions shall survive such termination; provided , however , that, subject to Section 8.3(e) , nothing herein shall relieve the Company, 
Parent or Merger Sub from liability for any willful and material breach of this Agreement.  
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(a) If this Agreement is terminated by the Company pursuant to Section 8.1(g) , then the Company shall, concurrently with such 
termination pay to Parent by wire transfer the Company Termination Fee.  

(b) If this Agreement is terminated by Parent pursuant to Section 8.1(f) , then the Company shall pay Parent the Company 
Termination Fee by wire transfer of same-day funds immediately following such termination of this Agreement.  

(c) If (i) after the date of this Agreement, a Competing Proposal shall have been announced, commenced, publicly disclosed or 
made known to the Company Board and shall not have been in good faith withdrawn prior to the termination of this Agreement in accordance 
with its terms, (ii) thereafter, this Agreement is terminated by either Parent or the Company pursuant to Section 8.1(c) or by Parent pursuant to 
Section 8.1(d) and (iii) at any time after the date of this Agreement and prior to the expiration of the twelfth (12th) month after the termination 
of this Agreement, the Company consummates any Competing Proposal or enters into a definitive agreement related to any Competing 
Proposal, then the Company shall pay Parent the Company Termination Fee by wire transfer of same-day funds on the date of consummation 
of the transaction contemplated by any Competing Proposal referred to in clause (iii) above. In no event shall the Company be required to pay 
the Company Termination Fee more than once. If the Company Termination Fee becomes payable pursuant to this Section 8.3(c) and Parent 
was previously paid Reimbursable Expenses pursuant to Section 8.3(f) , then the Company Termination Fee that is payable to Parent shall be 
reduced by the amount of any such Reimbursable Expenses previously paid to Parent or its designee.  
   

(i) Section 8.3(c)(iii) , the term “Competing Proposal” shall have the meaning assigned to such term in Section 5.2 except that 
all references to “20%” therein shall be deemed to be references to “50%”.  

(ii) This Section 8.3 , the “Company Termination Fee ” means $160,000,000, in cash.  

(e) Each of the Company, Parent, and Merger Sub acknowledges that (i) the agreements contained in Section 8.3(a) , (b) , (c) , (d) 
 and (f)  are an integral part of the transactions contemplated by this Agreement, (ii) without these agreements Parent and Merger Sub would 
not enter into this Agreement and (iii) the Company Termination Fee is not a penalty, but rather is liquidated damages in a reasonable amount 
that is intended to compensate Parent and Merger Sub in the circumstances in which such Company Termination Fee is payable. The parties 
agree that the payment of the Company Termination Fee shall be the sole and exclusive remedy available to Parent and Merger Sub with 
respect to this Agreement and the transactions contemplated hereby in the event any such payment is made when and as due in accordance with 
the terms of this Section 8.3 (other than, in the case of a termination pursuant to Section 8.1(d) , for the right of Parent to payment of the 
Reimbursable Expenses, subject to and in accordance with Section 8.1(f) and the last sentence of Section 8.3(c) ), and, upon such payment of 
the  
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Company Termination Fee, the Company (and the Company’s Affiliates and its and their respective directors, officers, employees, 
stockholders and Representatives) shall have no further liability to Parent and Merger Sub under this Agreement, in each case, other than in 
circumstances where the Company has otherwise intentionally breached its obligations under this Agreement.  

(f) If (i) after the date of this Agreement, a Competing Proposal shall have been announced, commenced, publicly disclosed or 
made known to the Company Board and shall not have been in good faith withdrawn prior to the termination of this Agreement in accordance 
with its terms, and (ii) thereafter, this Agreement is terminated by Parent pursuant to Section 8.1(d) , the Company shall promptly pay Parent or 
its designee the documented and reasonable Parent Expenses (the “ Reimbursable Expenses ” ); provided, however, that in no event shall the 
Reimbursable Expenses exceed $15,000,000. “ Parent Expenses ” shall mean all out-of-pocket costs and expenses incurred by Parent, or on 
behalf of Parent or its Affiliates, in connection with this Agreement and the transactions contemplated hereby (including all fees and expenses 
of counsel, accountants, investment bankers, financing sources, hedging counterparties, experts and consultants).  

ARTICLE IX  

GENERAL PROVISIONS  

9.1 Nonsurvival of Representations, Warranties and Agreements . None of the representations, warranties, covenants and agreements in 
this Agreement or in any instrument, document or certificate delivered pursuant to this Agreement shall survive the Effective Time, except for 
those covenants and agreements contained herein and therein which by their terms expressly apply in whole or in part after the Effective Time 
and then only to such extent.  

9.2 Notices . All notices, requests, claims, demands and other communications hereunder shall be in writing and shall be deemed given 
and effective on the earliest of (i) the date of transmission, if such notice or communication is personally delivered, or (ii) when received, if 
sent by nationally recognized overnight courier service (providing proof of delivery) (in each such case such notices, requests, claims, demands 
and other communications hereunder shall also be submitted via electronic mail). The address for such notices and communication shall be as 
follows:  
   

Bristol-Myers Squibb Company  
345 Park Avenue  
New York, New York 10154  
Attn: Senior Vice President, General Counsel and  
         Corporate Secretary  
E-mail: sandra.leung@bms.com  
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with copies to (which shall not constitute notice):  

Bristol-Myers Squibb Company  
Route 206 and Province Line Road  
Princeton, New Jersey 08543  
Attn: Vice President and Assistant General Counsel,  
          Transactional Practice Group, Corporate Development  
E-mail: joseph.campisi@bms.com  

and  

Kirkland & Ellis LLP  
601 Lexington Avenue  
New York, New York 10022  
Facsimile: (212) 446-4900  
Attn: David Fox  
         Daniel Wolf  
E-mail: david.fox@kirkland.com  
             daniel.wolf@kirkland.com  

   

Amylin Pharmaceuticals, Inc.  
9360 Towne Centre Drive  
San Diego, California 92121  
Attn: Chairman and Chief Executive Officer  

with a copy to (which shall not constitute notice):  

Amylin Pharmaceuticals, Inc.  
9360 Towne Centre Drive  
San Diego, California 92121  
Attn: General Counsel  

and  

Skadden, Arps, Slate, Meagher & Flom LLP  
Four Times Square  
New York, New York 10036-6522  
Facsimile: (212) 735-3000  
Attn: Nancy Lieberman, Esq.  
         Ann Beth Stebbins, Esq.  
Email: nancy.lieberman@skadden.com  
           annbeth.stebbins@skadden.com  
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9.3 Definitions . For purposes of this Agreement, the following terms shall have the following meanings:  

“ AC165198 ” means the Company’s peptide hybrid drug candidate for diabetes.  

“Affiliate ” means (unless otherwise specified), with respect to any Person, any other Person that directly, or indirectly through one or 
more intermediaries, controls, is controlled by or is under common control with, such specified Person.  

“ BLA ” means a Biologic License Application, as defined in the United States Public Health Service Act, as amended, and applicable 
regulations promulgated thereunder by the FDA, and any similar marketing authorization issued by any other Health Authority.  

“Business Day ” means any day on which banks are not required or authorized to be closed in the City of New York.  

“Company Material Adverse Effect ” means any event, change, effect, development, state of facts, condition, circumstance or 
occurrence that (a) has, or would reasonably be expected to have, a material adverse effect on the business, assets, liabilities, results of 
operations or financial condition of the Company and its Subsidiaries, taken as a whole, except to the extent that such material adverse effect 
results from or is attributable to any of the following: (i) any changes in general United States or global economic conditions; (ii) any changes 
in conditions generally affecting the pharmaceutical or biotechnology industries; (iii) any decline in the market price or trading volume of the 
Shares on NASDAQ ( provided that the exception in this clause (iii) shall not prevent or otherwise affect a determination that any change, 
effect, circumstance or development underlying such decline has resulted in or contributed to a Company Material Adverse Effect); (iv) any 
regulatory, legislative or political conditions or securities, credit, financial or other capital markets conditions, in each case in the United States 
or any foreign jurisdiction; (v) any failure, in and of itself, by the Company or its Subsidiaries to meet any internal or published projections, 
forecasts, estimates or predictions in respect of revenues, earnings or other financial or operating metrics for any period ( provided that the 
exception in this clause (v) shall not prevent or otherwise affect a determination that any change, effect, circumstance or development 
underlying such failure has resulted in or contributed to a Company Material Adverse Effect); (vi) the execution and delivery of this 
Agreement, the performance by any party hereto of its obligations hereunder, or the public announcement or pendency of the Offer, the Merger 
or any of the other transactions contemplated hereby, including the impact thereof on the relationships, contractual or otherwise, of the 
Company with its employees or with any other third party, or the initiation of any Proceedings against the Company as a result thereof 
( provided  that the exceptions in this clause (vi) shall not apply to any representation or warranty contained in Section 4.1(e) (or any portion 
thereof) to the extent the purpose of such representation or warranty (or any portion thereof) is to address the consequences resulting from the 
execution and delivery of this Agreement or the performance by the Company of its obligations hereunder); (vii) changes or proposed changes 
in GAAP or in Laws applicable to the Company or the enforcement or interpretation thereof; (viii) any geopolitical conditions, the outbreak or 
escalation of hostilities, any acts of war, sabotage, terrorism or military actions, or any escalation or worsening of any such hostilities, acts of 
war, sabotage, terrorism or military actions threatened or underway as of the date of this Agreement;  
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or (ix) any action required to be taken pursuant to or in accordance with this Agreement or taken at the written request of Parent or Merger Sub; 
except if such event, change, effect, development, state of facts, condition, circumstance or occurrence results from, or is attributable to, any of 
the matters described in clauses (i), (ii), (iii), (iv), (vii) or (viii) above and disproportionately affect the Company and its Subsidiaries, taken as a 
whole, as compared to other companies that conduct business in the countries and regions in the world or in the industries in which the 
Company and its Subsidiaries conduct business (in which case, only the incremental disproportionate effects (if any) may be taken into account 
when determining whether there has been, or is or would reasonably expected to be, a Company Material Adverse Effect) or (b) would prevent 
or materially impede, interfere with, hinder or delay the consummation by the Company of the Offer, the Merger or the other transactions 
contemplated by this Agreement.  

“Company Partner ” means any partner or other third party which pursuant to a Contract with the Company or any of its Subsidiaries 
co-develops, co-promotes, co-markets or otherwise has a license or other right to research, develop, manufacture, supply, test, distribute, 
market, promote, offer for sale, sell or import or to otherwise commercialize any Product.  

“Company Permitted Liens ” means, collectively, (i) mechanics’, carriers’, workmen’s, repairmen’s, materialmen’s, warehousemen’s, 
construction and other Liens arising or incurred in the ordinary course of business for amounts that are not due and payable, (ii) Liens for 
Taxes, utilities and other governmental charges that are not due and payable, are being contested in good faith by appropriate proceedings or 
may thereafter be paid without penalty, (iii) in the case of real property, matters that would be disclosed by an accurate survey or inspection of 
such real property, (iv) matters of record or registered Liens affecting title to any asset, (v) requirements and restrictions of zoning, building 
and other applicable Laws and municipal by-laws, and development, site plan, subdivision or other agreements with municipalities, which are 
not violated by the current use or occupancy of any real property, (vi) statutory Liens of landlords for amounts not due and payable, are being 
contested in good faith by appropriate proceedings or may thereafter be paid without penalty, (vii) Liens arising under conditional sales 
contracts and equipment leases with third parties entered into in the ordinary course of business, (viii) non-exclusive licenses of Intellectual 
Property Rights granted in the ordinary course of business and (ix) defects, irregularities or imperfections of title and other Liens which, 
individually or in the aggregate, do not materially impair the continued use of the asset or property to which they relate.  

“Company Stock Option ” means a stock option to acquire Company Common Stock exclusive of rights under the ESPP that is 
outstanding and unexercised as of the date of this Agreement.  

“ Company Stock Plan ” means collectively the 2009 Equity Incentive Plan, the 2003 Non-Employee Directors’ Stock Option Plan and 
the 2001 Stock Option Plan.  

“Confidentiality Agreement ” means the confidentiality agreement, dated May 8, 2012, between Parent and the Company.  

“Contract ” means any oral or written contract, lease, sublease, concession, franchise, indenture, note, bond, license, sublicense, 
mortgage, indenture, arrangement or other agreement, understanding or obligation that is legally binding.  
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“ Covered Product ” means the Company’s (i) exenatide extended-release for injectable suspension referred to as BYDUREON, 
(ii) exenatide injection referred to as BYETTA, (iii) pramlintide acetate injection referred to as SYMLIN and (iv) any other Product of the 
Company which contains exenatide as the sole active ingredient.  

“ Covered Product Rights ” means the rights of the Company or one of its Subsidiaries to research, develop, manufacture, supply, test, 
use, distribute, market, promote, license, offer for sale, sell, import or otherwise commercialize any Covered Product.  

“Deferred Compensation Plans ” means the Company’s 1997 Non-Employee Directors’ Deferred Compensation Plan and the 
Company’s 2001 Non-Qualified Deferred Compensation Plan.  

“ Equity Interest s” means any share, capital stock, partnership, limited liability company, member or similar interest in any Person and 
any option, warrant, right or security convertible, exchangeable or exercisable therefor or other instrument, obligation or right the value of 
which is based on any of the foregoing.  

“GAAP ” means U.S. generally accepted accounting principles.  

“ Good Clinical Practices ” means, with respect to the Company and its Subsidiaries, the then applicable standards for the proper 
conduct of clinical trials for Products (including all applicable requirements relating to the protection of human subjects) in the United States, 
as set forth in the FDCA and applicable regulations promulgated thereunder (including, for example, 21 C.F.R. Parts 50, 54 and 56), as 
amended from time to time.  

“ Good Laboratory Practices ” means with respect to the Company and its Subsidiaries, the then applicable standards for 
pharmaceutical laboratories in the United States, as set forth in the FDCA and applicable regulations promulgated thereunder, as amended from 
time to time.  

“ Good Manufacturing Practices ” means with respect to the Company and its Subsidiaries, the then applicable standards for the 
manufacture, processing, packaging, testing, transportation, handling and holding of Products, and components and intermediates of Products, 
in the United States as set forth in the FDCA and applicable regulations promulgated thereunder, as amended from time to time.  

“ Health Authorities ” means the Governmental Authorities which administer Health Laws in any country, including the FDA and the 
EMA.  

“ Health Laws ” means any Law of any Governmental Authority the purpose of which is to ensure the safety, efficacy and quality of 
medicines or pharmaceuticals by regulating the research, development, manufacturing and distribution of these products in the United States, 
including Laws relating to Good Laboratory Practices, Good Clinical Practices, investigational use, product marketing authorization, 
manufacturing facilities compliance and approval, Good Manufacturing Practices, labeling, advertising, promotional practices, safety 
surveillance, record keeping and filing of required reports including the U.S. Food, Drug and Cosmetic Act of 1938, as amended (the “ FDCA 
”), and the Public Health Service Act, as amended, in each case including the associated rules and regulations promulgated thereunder.  
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“Intellectual Property Rights ” means any and all intellectual property rights in any jurisdiction, whether registered or unregistered, 
including all rights and interests pertaining to or deriving from: (i) patents and patent applications, invention disclosures, and reissues, 
continuations, continuations in part, divisionals, substitutions, supplementary protection certificates, reexaminations, extensions and 
counterparts claiming priority therefrom and all foreign equivalents thereof (collectively, “Patents ”); (ii) copyrights and all other 
copyrightable works of authorship, and all copyright registrations, and applications thereof ( “Copyrights ”); ( iii) trade secrets (including those 
trade secrets defined in the Uniform Trade Secrets Act and under corresponding foreign statutory Law and common Law), and confidential and 
proprietary inventions, know-how, information, data, systems, processes, techniques, protocols, methods, formulae, specifications, and 
methodologies (collectively “Trade Secrets ”); and (iv) trademarks, trade names, service marks, trade dress, slogans, logos, domain names and 
all other indicia of origin and the goodwill associated therewith, and all registrations and applications therefor (collectively, “Trademarks ”).  

“ Investigational New Drug Application ” or “ IND ” means an investigational new drug application filed with the FDA and any similar 
application filed with any other Health Authority (including clinical trial applications), including all documents, data and other information 
concerning the applicable drug which are necessary for or filed with such application.  

“ knowledge ” of any Person means, with respect to any matter in question, the actual knowledge of such Person.  

“ made available ” to Parent means that the information or document (i) has been actually delivered to Parent, (ii) has been posted to the 
electronic data site maintained by the Company in connection with the transactions contemplated hereby, or (iii) has been publicly filed by the 
Company with the SEC.  

“ NDA ” means a new drug application for a drug filed in accordance with 21 C.F.R. Part 314, and all supplements filed pursuant to the 
requirements of the FDA, including all documents, data and other information concerning the applicable drug which are necessary for FDA 
approval to market such drug in the United States, and any equivalent application seeking marketing authorization submitted to any other 
Health Authority.  

“Parent Material Adverse Effect ” means any change, effect, event, occurrence or state of facts that prevents or materially impedes, 
interferes with, hinders or delays the consummation by Parent or Merger Sub of the Offer, the Merger or the other transactions contemplated by 
this Agreement.  

“Person ” means an individual, corporation, partnership, limited liability company, joint venture, association, trust, unincorporated 
organization or other entity.  

“ Product ” with respect to any Person, means biological, pharmaceutical and drug candidates, compounds or products being researched, 
developed, manufactured, supplied, promoted, tested, distributed, marketed, licensed, commercialized or sold by such Person, including, with 
respect to the Company or any of its Subsidiaries, the Covered Products and AC165198.  
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“ Regulatory Authorizations ” means any approvals, clearances, authorizations, registrations, certifications, licenses and permits granted 
by any Health Authority including INDs, BLAs and NDAs.  

“Subsidiary ” of any Person means another Person, an amount of the voting securities, other voting rights or voting partnership interests 
or membership units of which is sufficient to elect at least a majority of its board of directors or other governing body or, if there are no such 
voting interests, more than 50% of the equity interests of which is owned directly or indirectly by such first Person. For clarity, the term 
“Subsidiary” as used herein with respect to Parent shall include the Surviving Company.  

9.4 Interpretation . When a reference is made in this Agreement to an article, section, exhibit or schedule, such reference shall be to an 
article of, section of, or exhibit or schedule to, this Agreement unless otherwise indicated. The table of contents and headings contained in this 
Agreement are for reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement. Whenever the 
words “include”, “includes” or “including” are used in this Agreement, they shall be deemed to be followed by the words “without limitation”. 
The words “hereof”, “herein” and “hereunder” and words of similar import when used in this Agreement shall refer to this Agreement as a 
whole and not to any particular provision of this Agreement. All terms defined in this Agreement shall have the defined meanings when used in 
any certificate or other document made or delivered pursuant hereto unless otherwise defined therein. The definitions contained in this 
Agreement are applicable to the singular as well as the plural forms of such terms and to the masculine as well as to the feminine and neuter 
genders of such term. Any agreement, instrument or statute defined or referred to herein or in any agreement or instrument that is referred to 
herein means such agreement, instrument or statute as from time to time amended, modified or supplemented, including (in the case of 
agreements or instruments) by waiver or consent and (in the case of statutes) by succession of comparable successor statutes and references to 
all attachments thereto and instruments incorporated therein. References to a Person are also to its permitted successors and assigns. The parties 
hereto have participated jointly in the negotiation and drafting of this Agreement, and, in the event that an ambiguity or question of intent or 
interpretation arises, this Agreement shall be construed as if drafted jointly by the parties and no presumption or burden of proof shall arise 
favoring or disfavoring any party by virtue of the authorship of any provisions of this Agreement.  

9.5 Counterparts . This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of 
which together shall constitute one and the same instrument. This Agreement may be executed by facsimile or other electronic signatures and 
such signatures will be deemed to bind each party as if they were original signatures.  

9.6 Entire Agreement; No Third-Party Beneficiaries .  

(a) This Agreement (including the Company Disclosure Letter and the exhibits hereto) and the Confidentiality Agreement constitute 
the entire agreement, and supersede all prior agreements and understandings, both written and oral, among the parties with respect to the 
subject matter of this Agreement and the Confidentiality Agreement, provided that the Confidentiality Agreement shall survive the execution 
and delivery of this Agreement but shall terminate and be of no further force or effect at and after the Effective Time.  
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(b) Except for the provisions of Section 6.4, nothing in this Agreement (including the Company Disclosure Letter and the exhibits 
hereto) is intended to confer upon any Person other than the parties hereto any legal or equitable rights or remedies by reason of this 
Agreement. Notwithstanding the immediately preceding sentence: (i) prior to the Effective Time, the Company shall have the right, on behalf 
of the Stockholders, to pursue equitable remedies pursuant to Section 9.9; and (ii) following the Effective Time the provisions of Article III 
hereof shall be enforceable by any one or more of the Stockholders, in each case, to the extent necessary to receive the Merger Consideration to 
which each Stockholder is entitled pursuant to Article III.  
   

(a) This Agreement and all actions, proceedings or counterclaims (whether based on contract, tort or otherwise) arising out of or 
relating to this Agreement, any of the transactions contemplated by this Agreement or the actions of Parent, Merger Sub or the Company in the 
negotiation, administration, performance and enforcement hereof and thereof, shall be governed by, and construed in accordance with, the laws 
of the State of Delaware (without giving effect to choice of law principles thereof).  

(b) Each of the parties hereto (i) irrevocably consents to submit itself to the exclusive jurisdiction of the Delaware Court of 
Chancery and any state appellate court therefrom within the State of Delaware (unless the Delaware Court of Chancery shall decline to accept 
jurisdiction over a particular matter, in which case, in any Delaware state or federal court within the State of Delaware) (such courts, 
collectively, the “Delaware Courts ”) in the event any dispute, claim or cause of action arises out of or relates to this Agreement or the 
transactions contemplated by this Agreement, (ii) agrees that it will not attempt to deny or defeat such personal jurisdiction by motion or other 
request for leave from any Delaware Court and (iii) agrees that it will not bring any claim or action arising out of or relating to this Agreement 
or the transactions contemplated by this Agreement in any court other than a Delaware Court. Each of the parties hereto hereby irrevocably and 
unconditionally consents to service of process in the manner provided for notices in Section 9.2 (Notices). Nothing in this Agreement will 
affect the right of any party to this Agreement to serve process in any other manner permitted by Law.  

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY ARISE UNDER THIS 
AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE EACH SUCH PARTY 
HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL BY JURY IN 
RESPECT OF ANY LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE 
TRANSACTIONS CONTEMPLATED HEREBY, INCLUDING ANY CONTROVERSY INVOLVING ANY REPRESENTATIVE OF 
PARENT UNDER THIS AGREEMENT. EACH PARTY CERTIFIES AND ACKNOWLEDGES THAT (i) NO REPRESENTATIVE, 
AGENT OR ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER 
PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER, (ii) EACH PARTY 
UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER, (iii) EACH PARTY MAKES THIS WAIVER 
VOLUNTARILY, AND (iv) EACH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG  
   

67  

  9.7 Governing Law; Consent to Jurisdiction; Waiver of Jury Trial . 



OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 9.7(c) .  

9.8 Assignment . Neither this Agreement nor any of the rights, interests or obligations hereunder shall be assigned, in whole or in part, by 
operation of Law or otherwise by any of the parties without the prior written consent of the other parties, and any assignment without such 
consent shall be null and void. Subject to the preceding sentence, this Agreement will be binding upon, inure to the benefit of, and be 
enforceable by, the parties and their respective successors and assigns.  

9.9 Specific Performance . NOTWITHSTANDING ANYTHING IN THIS AGREEMENT TO THE CONTRARY, THE PARTIES 
AGREE THAT IRREPARABLE DAMAGE WOULD OCCUR AND THAT THE PARTIES WOULD NOT HAVE ANY ADEQUATE 
REMEDY AT LAW IN THE EVENT THAT ANY OF THE PROVISIONS OF THIS AGREEMENT WERE NOT PERFORMED IN 
ACCORDANCE WITH THEIR SPECIFIC TERMS OR WERE OTHERWISE BREACHED. IT IS ACCORDINGLY AGREED THAT THE 
PARTIES SHALL BE ENTITLED TO AN INJUNCTION OR INJUNCTIONS TO PREVENT BREACHES OF THIS AGREEMENT AND 
TO ENFORCE SPECIFICALLY THE TERMS AND PROVISIONS OF THIS AGREEMENT IN ANY COURT AS PROVIDED IN 
SECTION 9.7(b) , THIS BEING IN ADDITION TO ANY OTHER REMEDY TO WHICH THEY ARE ENTITLED AT LAW OR IN 
EQUITY.  

9.10 Amendment; Extension; Waiver . Subject to applicable Law, this Agreement may be amended by the Parties at any time prior to the 
Effective Time by an instrument in writing signed by each party hereto. At any time prior to the Effective Time, each of Parent and Merger 
Sub, on the one hand and the Company, on the other hand, may (but shall not be under any obligation to) (a) extend the time for the 
performance of any of the obligations or other acts of the other, (b) to the extent permitted by applicable Law, waive any inaccuracies in the 
representations and warranties of the other contained herein or in any document delivered pursuant hereto or (c) to the extent permitted by 
applicable Law, waive compliance with any of the agreements of the other or any of the conditions for its benefit contained herein, provided , 
however , that following the Acceptance Time, any such actions by the Company shall be subject to Section 1.3(c) . Any agreement on the part 
of a party hereto to any such extension or waiver shall be valid only if set forth in an instrument in writing signed by such party. The failure of 
any party hereto to assert any of its rights hereunder or under applicable Law shall not constitute a waiver of such rights and, except as 
otherwise expressly provided herein, no single or partial exercise by any party hereto of any of its rights hereunder shall preclude any other or 
further exercise of such rights or any other rights hereunder or under applicable Law.  

9.11 Severability . If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced by any rule of Law or 
public policy, all other conditions and provisions of this Agreement shall nevertheless remain in full force and effect. Upon such determination 
that any term or other provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith to modify this 
Agreement so as to effect the original intent of the parties as closely as possible to the fullest extent permitted by applicable Law in an 
acceptable manner to the end that the transactions contemplated hereby are fulfilled to the extent possible.  
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9.12 Obligations of Parent and of the Company . Whenever this Agreement requires Merger Sub to take any action, such requirement shall be 
deemed to include an undertaking on the part of Parent to cause Merger Sub to take such action. Whenever this Agreement requires a 
Subsidiary of the Company to take any action, such requirement shall be deemed to include an undertaking on the part of the Company to cause 
such Subsidiary to take such action and, after the Effective Time, on the part of the Surviving Company to cause such Subsidiary to take such 
action.  

[ Remainder of page intentionally left blank ]  
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IN WITNESS WHEREOF, Parent, Merger Sub and the Company have caused this Agreement to be executed by their respective officers 
hereunto duly authorized as of the date first above written.  
   

BRISTOL-MYERS SQUIBB COMPANY 

By:   /s/ Demetrios Kydonieus 
  Name: Demetrios Kydonieus 

  

Title: Vice President, Strategy, Alliances & 
Transactions 

B&R ACQUISITION COMPANY  

By:   /s/ Demetrios Kydonieus 
  Name: Demetrios Kydonieus 
  Title: President 

AMYLIN PHARMACEUTICALS, INC.  

By:   /s/ Daniel M. Bradbury 
  Name: Daniel M. Bradbury 
  Title: President and Chief Executive Officer 



ANNEX I  

CONDITIONS TO THE OFFER  

Capitalized terms used but not defined in this Annex I shall have the meanings set forth in the Agreement and Plan of Merger (the 
“Agreement” ) of which this Annex I is a part.  

Notwithstanding any other provision of the Offer, subject to the provisions of the Agreement, Merger Sub shall not be required to accept 
for payment or, subject to any applicable rules and regulations of the SEC (including those relating to the obligation of Merger Sub to pay for, 
or return Tendered Shares promptly after termination or withdrawal of the Offer), pay for any Shares pursuant to the Offer, and Merger Sub 
may delay its acceptance for payment of or, subject to the restriction referred to above, its payment for, any Tendered Shares, and, subject to 
the provisions of the Agreement, Merger Sub may amend or terminate the Offer and not accept for payment any Tendered Shares, if:  
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(i) prior to the Expiration Date there shall not be validly tendered (not counting as validly tendered any Shares tendered pursuant to 
procedures for guaranteed delivery and not actually delivered prior to the Expiration Date) and not properly withdrawn a number of 
Shares that, together with the Shares beneficially owned by Parent and Merger Sub, constitute at least a majority of the total number 
of then outstanding Shares on a fully diluted basis (which total number shall be the number of Shares issued and outstanding plus 
the number of Shares which the Company would be required to issue pursuant to any then outstanding warrants, options, benefit 
plans or obligations or securities convertible or exchangeable into Shares or otherwise, but only to the extent then so exercisable, 
convertible or exchangeable or exercisable, convertible or exchangeable as a result of the consummation of the Offer) (the 
“Minimum Condition ” ); 

  
(ii) any applicable waiting period or approval under the HSR Act (or any other required competition approval) shall not have expired or 

been terminated or shall not have been received; 

  

(iii) there shall be in effect any order, decree, injunction or ruling by a Governmental Authority restraining or enjoining or preventing 
the acceptance for payment of, or the payment for the Shares or otherwise prohibiting consummation of the Offer or any statute, 
rule or regulation shall have been enacted by a Governmental Authority that prohibits or makes illegal the acceptance for payment 
of, or the payment for, the Shares; 

  (iv) the Agreement shall have been terminated in accordance with its terms; 

  
(v) any Company Material Adverse Effect shall have occurred or exist following the execution and delivery of this Agreement and be 

continuing; 

  
(vi) as of the date of this Agreement and as of the Acceptance Time (in each case, except for any representation or warranty that is 

expressly made as of a specified date, in which case as of such specified date), (A) any representation or warranty  



   

   

The conditions to the Offer set forth in this Annex I are for the sole benefit of Parent and Merger Sub and may be asserted by Parent and 
Merger Sub regardless of the circumstances (including any action or inaction by Parent or Merger Sub, other than any action or inaction in 
breach of the Agreement) giving rise to such condition, in whole or in part at any applicable time or from time to time in its sole discretion 
prior to the expiration of the Offer, and all conditions (except for the Minimum Condition) may be waived by Parent and Merger Sub, in their 
sole discretion, in whole or in part at any applicable time or from time to time, in each case subject to the terms and conditions of the 
Agreement and the applicable rules and regulations of the SEC.  
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of the Company contained in Section 4.1(a) , Section 4.1(b) , Section 4.1(c) or Section 4.1(d) shall not be true and correct in all 
respects, or (B) any other representation or warranty of the Company contained in this Agreement shall not be true and correct 
(without giving effect to any “materiality”, “Company Material Adverse Effect” or similar qualifiers set forth therein) except where 
the failure of such representations and warranties referred to in this clause (B) to be true and correct, individually or in the aggregate 
with other such failures, has not had, and would not reasonably be expected to have, a Company Material Adverse Effect; 

  
(vii) the Company shall not have performed in all material respects those obligations under this Agreement required to be performed 

prior to the Acceptance Time, and such failure to perform shall not have been cured prior to the Acceptance Time; or 

  
(viii) Parent shall not have received a certificate signed on behalf of the Company by the chief executive officer of the Company to the 

effect that none of the conditions in paragraphs (vi) and (vii) of this Annex I shall have occurred and be continuing. 



ANNEX II  

FORM OF AMENDED AND RESTATED  

CERTIFICATE OF INCORPORATION  

OF  

SURVIVING CORPORATION  

ARTICLE ONE  

The name of the corporation is [                      ] (hereinafter called the “Corporation”).  

ARTICLE TWO  

The address of the Corporation’s registered office in the state of Delaware is 2711 Centerville Road, Suite 400, Wilmington, New Castle 
County, Delaware 19808. The name of its registered agent at such address is Corporation Service Company.  

ARTICLE THREE  

The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized under the General 
Corporation Law of Delaware.  

ARTICLE FOUR  

The total number of shares which the Corporation shall have the authority to issue is One Hundred (100) shares, all of which shall be 
shares of Common Stock, with a par value of $0.001 (One Tenth of One Cent) per share.  

ARTICLE FIVE  

The directors shall have the power to adopt, amend or repeal By-Laws, except as may be otherwise be provided in the By-Laws.  

ARTICLE SIX  

The Corporation expressly elects not to be governed by Section 203 of the General Corporation Law of the State of Delaware.  

ARTICLE SEVEN  

To the fullest extent permitted by the General Corporation Law of the State of Delaware as the same exists or may hereafter be amended, 
a director of this Corporation shall not  
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be liable to the Corporation or its stockholders for monetary damages for a breach of fiduciary duty as a director. Any repeal or modification of 
this ARTICLE EIGHT shall not adversely affect any right or protection of a director of the Corporation existing at the time of such repeal or 
modification.  

ARTICLE EIGHT  

The Corporation reserves the right to amend or repeal any provisions contained in this Certificate of Incorporation from time to time and 
at any time in the manner now or hereafter prescribed by the laws of the State of Delaware, and all rights conferred upon stockholders and 
directors are granted subject to such reservation.  

*    *    *    *  
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EXHIBIT A  

ASSUMPTION AGREEMENT  
   



ASSUMPTION AGREEMENT  

This ASSUMPTION AGREEMENT (this “ Assumption Agreement ”) is entered into as of June 29, 2012 (the “ Effective Date ”) by 
and between Amylin Pharmaceuticals, Inc., a corporation organized and existing under the laws of the State of Delaware (“ Amylin ”) and 
Bristol-Myers Squibb Company, a Delaware Corporation (the “ Company ”). Amylin and the Company are each referred to herein by name or 
as a “ Party ” or, collectively, as the “ Parties .”  

WHEREAS, Amylin and Eli Lilly and Company (“ Lilly ”) have entered into that certain Settlement and Termination Agreement dated 
November 7, 2011 (such agreement, as it may be amended or otherwise modified from time to time, the “ Settlement Agreement ”), pursuant 
to which, among other things, Amylin is obligated to pay certain amounts to Lilly;  

WHEREAS, Amylin and the Company have entered into that certain Agreement And Plan of Merger, by and among the Company, B&R 
Acquisition Company, a Delaware corporation and a wholly-owned Subsidiary of the Company and Amylin, dated as of the Effective Date (the 
“ Amylin/Company Agreement ”);  

WHEREAS, Section 13.17 of the Settlement and Termination Agreement provides that in the event of a Transfer Trigger Event 
referenced in subsections (i) or (ii) of the definition thereof, Amylin shall cause any successor, assignee or transferee to assume all of Amylin’s 
obligations to Lilly pursuant to the Settlement Agreement and the Note and the Security Agreement (each as defined in the Settlement 
Agreement); and  

WHEREAS, as contemplated by the Settlement Agreement, Amylin now desires for the Company to assume, and the Company now 
desires to assume, in each case, with effect as of the Acceptance Time (as defined in the Amylin/Company Agreement), the obligations of 
Amylin under the Settlement Agreement, the Note and the Security Agreement, all on the terms set forth herein.  

NOW, THEREFORE, in consideration of the premises and the mutual covenants herein contained and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties intending to be legally bound do hereby agree as 
follows:  
   

   

   

1. All capitalized terms used but not defined herein shall have the meanings set forth in the Settlement Agreement. 

2. The Company hereby assumes and agrees, with effect as of the Acceptance Time (as defined in the Amylin/Company Agreement), to 
satisfy, perform, pay and discharge when and as due any and all of Amylin’s covenants, agreements and obligations, whether now 
existing or hereafter arising, and whether absolute, contingent, matured or unmatured, under the Settlement Agreement, the Note and the 
Security Agreement. 

3. Notwithstanding anything to the contrary herein, this Assumption Agreement shall terminate and the Company shall have no further 
obligations under this Assumption Agreement in the  



   

   

   

   

   

   

if to Amylin, to: Amylin Pharmaceuticals, Inc.  
9360 Towne Centre Drive  
San Diego, California 92121  
Attn: Chairman and Chief Executive Officer  

with a copy to (which shall not constitute notice):  
Amylin Pharmaceuticals, Inc.  
9360 Towne Centre Drive  
San Diego, California 92121  
Attn: General Counsel  

and:                    Skadden, Arps, Slate, Meagher & Flom LLP  

Four Times Square  
New York, New York 10036-6522  

  
event of termination of the Amylin/Company Agreement in accordance with its terms; provided that, as of the time of such termination, 
the Acceptance Time has not yet occurred. 

4. The Company acknowledges and agrees that Lilly is an express third party beneficiary to this Assumption Agreement and that Lilly shall 
have the right to enforce all obligations of Amylin and the Company hereunder, and Amylin and the Company shall not amend this 
Assumption Agreement without the prior written consent of Lilly. 

5. This Assumption Agreement shall be construed in accordance with, and governed by, the laws of the State of New York, without giving 
effect to any conflicts of laws principles that might otherwise refer construction or interpretation of this Assumption Agreement to the 
substantive law of another jurisdiction. 

6. Neither Amylin nor the Company may assign or otherwise transfer this Assumption Agreement or any right or obligation hereunder 
without the express written consent of Lilly (such consent not to be unreasonably conditioned, withheld or delayed). 

7. This Assumption Agreement may be executed in two (2) or more counterparts, each of which shall be deemed an original, but all of 
which together shall constitute one and the same instrument. This Assumption Agreement may be executed by facsimile or other 
electronic signatures and such signatures will be deemed to bind each Party as if they were original signatures. 

8. Each Party agrees to execute, acknowledge and deliver such further instruments, and to do all such other acts, as may be necessary or 
appropriate in order to carry out the purposes and intent of this Assumption Agreement. 

9. All notices which are required or permitted hereunder will be in writing and sufficient if delivered personally or sent by nationally-
recognized overnight courier (with confirmation of delivery) addressed as follows: 



        Attn: Nancy Lieberman, Esq.  
         Ann Beth Stebbins, Esq.  
E-mail: nancy.lieberman@skadden.com  
             annbeth.stebbins@skadden.com  

if to the Company, to: Bristol-Myers Squibb Company  
345 Park Avenue  
New York, New York 10154  
Attn: Senior Vice President, General Counsel and  
          Corporate Secretary  
E-mail: sandra.leung@bms.com  

with copies to (which shall not constitute notice):  

Bristol-Myers Squibb Company  
Route 206 and Province Line Road  
Princeton, New Jersey 08543  
Attn: Vice President and Assistant General Counsel,  
Transactional Practice Group, Corporate Development  
E-mail: joseph.campisi@bms.com  

and:                   Kirkland & Ellis LLP  
601 Lexington Avenue  
New York, New York 10022  
Attn: David Fox  
         Daniel Wolf  
E-mail: david.fox@kirkland.com  
             daniel.wolf@kirkland.com  

in each case, with a copy to:  

Eli Lilly and Company  
Lilly Corporate Center  
Indianapolis, IN 46285  
Attention: General Counsel  

and with a copy to:  

Covington & Burling LLP  
1201 Pennsylvania Ave., N.W.  
Washington, D.C. 20004  
Attn: John A. Hurvitz  

or to such other address as the Party to whom notice is to be given may have furnished to the other Party in writing in accordance herewith. 
Any such notice will be deemed to have been given when delivered if personally delivered or on the Business Day after dispatch if  



sent by nationally-recognized overnight courier (with confirmation of delivery).  
   

   

   

[Signature Page Follows]  

10. If any one or more of the provisions of this Assumption Agreement is held to be invalid or unenforceable by any court of competent 
jurisdiction from which no appeal can be or is taken, the provision shall be considered severed from this Assumption Agreement and shall 
not serve to invalidate any remaining provisions hereof. The Parties shall use their best efforts in good faith to replace any invalid or 
unenforceable provision with a valid and enforceable one such that the objectives contemplated by the Parties when entering this 
Assumption Agreement may be realized. 

11. Ambiguities, if any, in this Assumption Agreement shall not be construed against any Party, irrespective of which Party may be deemed 
to have authored the ambiguous provision. 

12. Any delay in enforcing a Party’s rights under this Assumption Agreement or any waiver as to a particular default or other matter shall not 
constitute a waiver of such Party’s rights to the future enforcement of its rights under this Assumption Agreement, excepting only as to an 
express written and signed waiver as to a particular matter for a particular period of time. 



IN WITNESS THEREOF, the Parties have executed this Assumption Agreement as of the Effective Date.  
   
AMYLIN PHARMACEUTICALS, INC. 

By:   /s/ Daniel M. Bradbury 
Name:   Daniel M. Bradbury 
Title:   President and Chief Executive Officer 

BRISTOL-MYERS SQUIBB COMPANY 

By:   /s/ Demetrios Kydonieus 
Name:   Demetrios Kydonieus 
Title: 

  

Vice President, Strategy, Alliances & 
Transactions 



Exhibit 99.1 

Bristol-Myers Squibb and AstraZeneca Expand Diabetes Alliance Through Bristol-Myers  
Squibb’s Acquisition of Amylin Pharmaceuticals  

   

   

   

(PRINCETON, N.J., LONDON, and SAN DIEGO, June 29, 2012) - Bristol-Myers Squibb Company (NYSE: BMY) and Amylin 
Pharmaceuticals, Inc. (NASDAQ: AMLN) announced today that Bristol-Myers Squibb will acquire Amylin for $31.00 per share in cash, 
pursuant to a cash tender offer and second step merger, or an aggregate purchase price of approximately $5.3 billion. The total value of the 
transaction, including Amylin’s net debt and a contractual payment obligation to Eli Lilly & Company, together totaling about $1.7 billion, is 
approximately $7 billion. The acquisition has been unanimously approved by the boards of directors of Bristol-Myers Squibb and Amylin. The 
board of directors of Amylin has unanimously recommended that Amylin’s stockholders tender their shares into the tender offer.  

Bristol-Myers Squibb and AstraZeneca (LSE:AZN) announced today that, following the completion of Bristol-Myers Squibb’s 
acquisition of Amylin, the companies will enter into collaboration arrangements, based on the framework of the existing diabetes alliance, 
regarding the development and commercialization of Amylin’s portfolio of products. Following completion of Bristol-Myers Squibb’s 
acquisition of Amylin, AstraZeneca will make a payment to Amylin, as a wholly owned subsidiary of Bristol-Myers Squibb, in the amount of 
approximately $3.4 billion in cash. Profits and losses arising from the collaboration will be shared equally. In addition, AstraZeneca has the 
option, exercisable at its sole discretion following the closing of the acquisition, to establish equal governance rights over key strategic and 
financial decisions regarding the collaboration, upon the payment to Bristol-Myers Squibb of an additional $135 million. These collaboration 
arrangements have been approved by the boards of directors of Bristol-Myers Squibb and AstraZeneca.  

  •   Strengthens Leadership Position of Successful Alliance in Growing Area of High Unmet Medical Need  

  
•   Complements Current Portfolio Creating a More Comprehensive Disease Management Platform with the Addition of Novel GLP-1 

Agonist Franchise  
  •   Adds Approved and Marketed Products for Type 2 Diabetes, including BYETTA and BYDUREON ® ™  



Amylin is a biopharmaceutical company dedicated to the discovery, development and commercialization of innovative medicines for 
patients with diabetes and other metabolic diseases. Amylin’s primary focus is on the research, development and commercialization of a 
franchise of GLP-1 agonists, for the treatment of type 2 diabetes.  

“Amylin’s innovative diabetes portfolio, talented people and state-of-the art manufacturing facility complement our long-standing 
leadership in metabolics,” said Lamberto Andreotti , chief executive officer, Bristol-Myers Squibb. “We are pleased to be able to strengthen the 
portfolio we have built to help patients with diabetes by building on the success Amylin has had with its GLP-1 franchise. The acquisition of 
Amylin by Bristol-Myers Squibb is also a unique way for Bristol-Myers Squibb and AstraZeneca to expand the alliance between the two 
companies, and it demonstrates Bristol-Myers Squibb’s innovative and targeted approach to partnerships and business development.”  

Simon Lowth, interim chief executive officer of AstraZeneca, said: “This is a compelling proposition that will have an immediate positive 
impact on revenues and is fully in line with our stated partnering strategy to enhance top-line growth and strengthen our late stage pipeline. The 
broadening of our diabetes collaboration with Bristol-Myers Squibb is another important step towards creating a leadership position in the 
treatment of a disease with growing unmet medical need that is reaching epidemic proportions in many areas of the world. The combined 
development, regulatory and commercial strengths of the AstraZeneca and Bristol Myers-Squibb alliance for diabetes provides an excellent 
platform to unlock the potential of Amylin’s differentiated treatments for the benefit of patients worldwide and for our shareholders.”  

“We are pleased to announce this transaction that provides substantial value for Amylin shareholders,” said Daniel M. Bradbury, 
president and chief executive officer of Amylin. “Over the last several months, our Board of Directors, with the assistance of our financial and 
legal advisors, has been actively engaged in a robust and thorough strategic process designed to maximize the value of our unique diabetes 
franchise. I strongly believe that we have accomplished that objective. Our recent U.S. launch of BYDUREON, the first ever once-weekly 
therapy for patients with type 2 diabetes, solidified our position as a driving force in the fight against this rising global epidemic. Importantly, 
this transaction with Bristol-Myers Squibb and  



their alliance with AstraZeneca provide the means to maximize the potential and impact of Amylin’s innovative diabetes therapies and reach 
more patients around the world with treatment options to help manage their disease. In addition, I would like to acknowledge and thank the 
dedicated employees of Amylin whose tireless efforts are responsible for creating the tremendous value that is being recognized today by two 
of the most respected companies in the pharmaceutical industry.”  

Amylin’s assets include:  
   

   

   

   

Under the terms of the definitive merger agreement between Bristol-Myers Squibb and Amylin, Bristol-Myers Squibb will commence a 
cash tender offer to purchase all of the outstanding shares of Amylin’s common stock for $31.00 per share. The closing of the tender offer is 
subject to customary terms and conditions, including the tender of a number of shares that constitutes at least a majority of Amylin’s 
outstanding shares of common stock, on a fully diluted basis, and expiration or termination of the waiting period under the Hart-Scott-Rodino  

  

•   A GLP-1 agonist franchise, including two treatments for type 2 diabetes, BYETTA(exenatide) injection and BYDUREON 
(exenatide extended-release for injectable suspension/exenatide 2 mg powder and solvent for prolonged release suspension for 
injection), approved for use in both the U.S. and Europe, and a life-cycle management pipeline, including delivery devices and 
formulation improvements. The addition of the Amylin GLP-1 franchise complements Bristol-Myers Squibb’s and AstraZeneca’s 
current diabetes portfolio creating a comprehensive disease management platform;  

  
•   Metreleptin, a leptin analog currently under review at the U.S. Food and Drug Administration (FDA) for the treatment of diabetes 

and/or hypertriglyceridemia (high levels of triglycerides in the bloodstream) in patients with rare forms of inherited or acquired 
lipodystrophy;  

  
•   SYMLIN (pramlintide acetate) injection an amylin analog, approved by the FDA for the treatment of type 1 and type 2 diabetes 

patients with inadequate glycemic control on meal-time insulin; and  
  •   A state-of-the-art sterile production facility in Ohio.  

® 



Antitrust Improvements Act. The agreement also provides for the parties to effect, subject to customary conditions, a merger to be completed 
following the completion of the tender offer which would result in all shares not tendered in the tender offer being converted into the right to 
receive $31.00 per share in cash. The merger agreement contains a provision under which Amylin has agreed not to solicit any competing 
offers for the company. Bristol-Myers Squibb will finance the acquisition from its existing cash resources and credit facilities.  

The companies expect the tender offer to close approximately thirty days after commencement of the tender offer.  

Citi and Evercore are serving as financial advisers to Bristol-Myers Squibb in connection with the acquisition and Kirkland & Ellis LLP 
is its legal adviser. Bank of America Merrill Lynch is serving as financial adviser to AstraZeneca in connection with the transactions and Davis 
Polk & Wardwell LLP and Covington & Burling LLP are its legal advisers. Credit Suisse Securities (USA) LLC and Goldman Sachs & Co. are 
serving as financial advisers to Amylin in connection with the acquisition and Skadden, Arps, Slate, Meagher & Flom LLP is its legal adviser.  

For Bristol-Myers Squibb, the transactions are expected to be dilutive to Non-GAAP earnings per share (EPS) in 2012 and 2013 by 
approximately $0.03, becoming slightly accretive starting in 2014 with meaningful accretion expected in the later part of the decade. The 
estimated Non-GAAP EPS impact excludes amortization of acquired intangible assets, restructuring costs and other costs associated with the 
transactions. Executives of Bristol-Myers Squibb will discuss the transactions during a conference call at 8:00 a.m. EDT on Monday, July 2, 
2012. Investors and the general public are invited to listen by dialing 785-830-1925, confirmation code: 2561034.  

Bristol-Myers Squibb Use of Non-GAAP Financial Information  

This non-GAAP information is intended to enhance an investor’s overall understanding of the company’s financial performance and 
prospects for the future. This non-GAAP information is not intended to be considered in isolation or as a substitute for financial measures 
prepared in accordance with GAAP. There is no reasonably accessible or reliable comparable GAAP measure for this forward-looking 
information.  



About Bristol-Myers and AstraZeneca Collaboration  

Bristol-Myers Squibb and AstraZeneca entered into a collaboration in January 2007 to enable the companies to research, develop and 
commercialize select investigational drugs for type 2 diabetes. The Bristol-Myers Squibb/AstraZeneca diabetes collaboration is focused around 
ONGLYZA (saxagliptin), part of the innovative class of DPP-4 inhibitors, KOMBIGLYZE (saxagliptin and metfomin HCI extended-
release) and FORXIGA (dapagliflozin), an SGLT2 inhibitor, and is dedicated to global patient care, improving patient outcomes and creating 
a new vision for the treatment of diabetes. ONGLYZA has been submitted for regulatory approval in 93 countries and is approved in 77 
countries including the US, Canada, Mexico, EU, India, Brazil and China. Dapagliflozin received a positive opinion from the CHMP in Europe 
in April 2012.  

About Bristol-Myers Squibb  

Bristol-Myers Squibb is a global biopharmaceutical company whose mission is to discover, develop and deliver innovative medicines that 
help patients prevail over serious diseases. For more information, please visit http://www.bms.com or follow us on Twitter at 
http://twitter.com/bmsnews.  

About AstraZeneca  

AstraZeneca is a global, innovation-driven biopharmaceutical business with a primary focus on the discovery, development and 
commercialization of prescription medicines for gastrointestinal, cardiovascular, neuroscience, respiratory and inflammation, oncology and 
infectious disease. AstraZeneca operates in over 100 countries and its innovative medicines are used by millions of patients worldwide. For 
more information please visit: www.astrazeneca.com .  

About Amylin  

Amylin Pharmaceuticals is a biopharmaceutical company dedicated to improving lives of patients through the discovery, development, 
and commercialization of innovative medicines. Amylin is committed to delivering novel therapies that transform the way diabetes and other 
metabolic disorders are treated. Amylin is headquartered in San Diego, Calif. and has a commercial manufacturing facility in Ohio. More 
information about Amylin Pharmaceuticals is available at http://www.amylin.com .  

® ® 

® 



Bristol-Myers Squibb Forward-Looking Statements  

This press release contains “forward-looking statements” relating to the acquisition of Amylin by Bristol-Myers Squibb and the discovery, 
development and commercialization of certain biological compounds. Such forward-looking statements are based on current expectations and 
involve inherent risks and uncertainties, including factors that could delay, divert or change any of them, and could cause actual outcomes and 
results to differ materially from current expectations. No forward-looking statement can be guaranteed. Among other risks, there can be no 
guarantee that the acquisition will be completed, or if it is completed, that it will close within the anticipated time period or that the expected 
benefits of the acquisition will be realized. The actual financial impact of this transaction may differ from the expected financial impact 
described in this press release. In addition, the compounds described in this release are subject to all the risks inherent in the drug development 
process, and there can be no assurance that the development of these compounds will be commercially successful. Forward-looking statements 
in the press release should be evaluated together with the many uncertainties that affect Bristol-Myers Squibb’s business, particularly those 
identified in the cautionary factors discussion in Bristol-Myers Squibb’s Annual Report on Form 10-K for the year ended December 31, 2011, 
its Quarterly Reports on Form 10-Q, and Current Reports on Form 8-K. Bristol-Myers Squibb undertakes no obligation to publicly update any 
forward-looking statement, whether as a result of new information, future events, or otherwise.  

Amylin’s Forward-Looking Statements  

This press release contains forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995 that involve 
substantial risks and uncertainties. All statements, other than historical facts included in this press release, including statements regarding the 
timing and the closing of the tender offer and merger transactions; the ability of Bristol-Myers Squibb to complete the transactions considering 
the various closing conditions; and any assumptions underlying any of the foregoing, are forward looking statements. These intentions, 
expectations, or results may not be achieved in the future and various important factors could cause actual results or events to differ materially 
from the forward-looking statements that Amylin makes, including uncertainties as to the timing of the tender offer and merger; uncertainties 
as to how many of Amylin’s stockholders will tender their stock in the offer; the possibility that competing offers may be made; the possibility 
that various closing conditions to the transactions may not be satisfied or waived, including that a governmental entity may prohibit, delay or 
refuse to grant approval for the consummation of the transaction; that there is a material adverse change of Amylin; other business effects, 
including the effects of industry, economic or political conditions outside of the companies’ control; transaction costs; actual or contingent 
liabilities; as well as other cautionary statements contained elsewhere herein and in Amylin’s periodic reports filed with the Securities and 
Exchange Commission, including current reports on Form 8-K, quarterly reports on Form 10-Q and annual reports on Form 10-K. Given these 
uncertainties, you should not place undue reliance on these forward-looking statements, which apply only as of the date of this press release.  



Any forward-looking statements speak only as of the date of this press release and Amylin undertakes no obligation to publicly revise any such 
statements to reflect events or circumstances that arise after the date of this press release. Amylin qualifies all of the information contained in 
this press release, and particularly these forward-looking statements, by these cautionary statements.  

Additional Information and Where to Find It  

The tender offer described in this press release has not yet commenced, and this press release is neither an offer to purchase nor a solicitation of 
an offer to sell securities. At the time the tender offer is commenced, Bristol-Myers Squibb Company (“Bristol-Myers Squibb”) will cause 
B&R Acquisition Company to file with the U.S. Securities and Exchange Commission (“SEC”) a tender offer statement on Schedule TO. 
Investors and Amylin Pharmaceuticals, Inc. (“Amylin”) stockholders are strongly advised to read the tender offer statement (including an offer 
to purchase, letter of transmittal and related tender offer documents) and the related solicitation/recommendation statement on Schedule 14D-9 
that will be filed by Amylin with the SEC, because they will contain important information. These documents will be available at no charge on 
the SEC’s website at www.sec.gov. In addition, a copy of the offer to purchase, letter of transmittal and certain other related tender offer 
documents (once they become available) may be obtained free of charge by directing a request to Bristol-Myers Squibb at www.bms.com or 
Office of the Corporate Secretary, 345 Park Avenue, New York, New York 10154-0037. A copy of the tender offer statement and the 
solicitation/recommendation statement will be made available to all stockholders of Amylin free of charge at www.amylin.com or by 
contacting Amylin Pharmaceuticals, Inc. at 9360 Towne Centre Drive, San Diego, California 92121, Telephone Number (858) 552-2200.  

In addition to the offer to purchase, the related letter of transmittal and certain other offer documents, as well as the 
solicitation/recommendation statement, Bristol-Myers Squibb and Amylin file annual, quarterly and special reports, proxy statements and other 
information with the SEC. You may read and copy any reports, statements or other information filed by Bristol-Myers Squibb or Amylin at the 
SEC public reference room at 100 F Street, N.E., Washington, D.C. 20549. Please call the SEC at 1-800-SEC-0330 for further information on 
the public reference room. Bristol-Myers Squibb’s and Amylin’s filings with the SEC are also available to the public from commercial 
document-retrieval services and at the website maintained by the SEC at www.sec.gov .  

Contacts  

Bristol-Myers Squibb:Media: Jennifer Fron Mauer, 609-252-6579, jennifer.mauer@bms.com ; Laura Hortas, 609-252-4587, 
laura.hortas@bms.com .  

Investors: Teri Loxam, 609-252-3368, teri.loxam@bms.com ; Timothy Power, 609-252-7509, timothy.power@bms.com .  



AstraZeneca:  
Media Enquiries  
   

   

   

Amylin:  
Media: Alice Izzo, 858-642-7272, alice.izzo@amylin.com  
Investors: Christine Everett-Zedelmayer, 858-458-8517, christine.everett@amylin.com  

Esra Erkal-Paler    +44 20 7604 8030    

Sarah Lindgreen    +44 20 7604 8033    

Investor Enquiries UK       

James Ward-Lilley    +44 20 7604 8122    mob: +44 7785 432613 
Karl Hård    +44 20 7604 8123    mob: +44 7789 654364 

Investor Enquiries US       

Ed Seage    +1 302 886 4065    mob: +1 302 373 1361 


